This volume was donated to LLMC 

to enrich its on-line offerings and 

for purposes of long-term préservation by 

Northwestern University School of Law 



National Reporter System. United States Séries. 

THE 

FEDERAL REPORTER. 

VOLUME 141. 



CASES ARGUED AND DETERMfflED 

IN THB 

CIRCUIT COURTS OF APPEALS AND CIRCUIT 

AND DISTRICT COURTS OF THE 

UNITED STATES. 

PERMANENT EDITION. 



APRIL— MAY, 1906. 



ST. PAUL: 

WEST PUBLISHING CO. 

1906. 



CoPTBieHT, 1906, 

BT 

WEST PUBIilSHING COMPANY. 



FEDERAL REPORTER, VOLUME 141. 

JUDGES 

OF THB 

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 



Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R. I. 

Hon. WILLIAM L. PL'TNAM, Circuit Judge Portland, Me. 

Hon. FRANCIS C. LOWBLL, Circuit Judge Boston, Mass. 

Hon. CLARENCE HALB, District Judge, Maine Portland, Me. 

Hon. FREDERIC DODGB, District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, K. I. 



SECOND CIRCUIT. 



Hon. EUFUS W. PECKHAM, Circuit Justice Washington, D. C. 

Hon. WILLIAM J. WALLACB, Circuit Judge Albany, N. T. 

Hon. B. HENRY LACOMBE, Circuit .ludge New York, N. T. 

Hon. WILLIAM K. TOWNSEND, Circuit Judge New Haven, Conn. 

Hon. ALFRED C. COXE, Circuit Judge Utlca, N. Y. 

Hon. JAMES P. PLATT, District Judge, Connectiout Hartford, Conn. 

Hon. EDWARD B. THOMAS, District Judge, E. D. New York Broolilyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Bulïaio, N. Y. 

Hon. HOYT H. WHEELER, District Judge, Vermont Brattleboro, Vt. 



THIRD CIRCUIT. 



Hon. HENRY B. BROWN, Circuit Justice Washington, D. C. 

Hon. MARCUS W. ACHBSON, Circuit Judge PltUlurgh, Pa. 

Hon. GEORGE M. DALLAS, Circuit Judge Philadelphla, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wllmington, Del. 

141 F. (lil) 



IT 141 FEDERAL EEPOETBR. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware ■VVUmlngton, Del. 

Hon. WILLIAM M. LANNING, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Elizabeth, N. J. 

Hon. JOHN B. McPHERSON, District Judge, E. D. Pennsylvania Philadelphia, Pa. 

Hon. JAMES B. HOLLAND, District Judge, B. T>. Pennsj'Ivania .Phlladelpliia, Pa, 

Hon. ROBERT WODROW AIICHBALD, District Judge, M. D. Pennsylvania. .Scranton, Pa. 
Hon. JOSEPH BUFFINGTON, District Judge, W. D. Pennsylvania Plttsburgh. Pa. 



FOURTH CIRCUIT. 

Hon. MELVILLB W. FULLER, Circuit Justice Washington, D. C. 

Hon. NATHAN OOFP, Circuit Judge Clarksburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge Aslieville, N. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. THOMAS R. PURNELL, District Judge, E. D. Nortli Carolina Ralelgh, N. G. 

Hon. JAMES E. BOYD, District Judge, W. D. Nortli Carolina Greensboro, N. C. 

Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. South Car. .Charleston, S. G. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Rlchmond, Va. 

Hon. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippi, W. Va. 

Hon. BENJAMIN P. KELLER, District Judge, S. -D. West Virginia Bramwell, W. Va. 



FIFTH CIRCUIT. 



Hon. EDWARD D. WHITE, Circuit Justice Washington, D. 0. 

Hon. DON A. FARDEE, Circuit Judge. Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Hon. THOMAS GOODE JONES, District Judge, M. and N. D. Alabama...Montgomery, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. CHARLES SWAYNE, District Judge, N. D. Florida Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida Jaoksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. CHARLES PARLANGB, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. DAVID E. BRYANT, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Ft. Worth, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hou. THOMAS S. MAXEY, District Judgi W. D. Texas Austin, Tex. 



SIXTH CIRCUIT. 

Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. HENRY F. SEVBRENS, Circuit Judge Kalamazoo, Mieh. 

Hon. HORACE H. LURTON, Circuit Judge Nashville, Tenu. 

Hon. JOHN K. RICHARDS, Circuit Judge Cincinnati, Ohlo. 

Hon. ANDREW M. J. COCHRAN, District Judge, B. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. HENRY H. SWAN, District Judge, E. D. Michigan Détroit, Mich. 

Hon. GEORGE P. WANTY, District Judge, W. D. Michigan Grand Rapids, Mich. 

Hon. AUGUSTUS J. RICKS, District Judge, N. D. Ohlo Cleveland, Ohlo. 

Hoa. ROBERT W. TAYLER, District Judge, N. D. Ohio Cleveland, Ohlo. 

Hon. ALBERT C. THOMPSON, District Judge, S. D. Ohlo Cincinnati, Ohio. 

Hon. CHARLES D. CLARK, District Judge, E. and M. D. Tenr<!ssee....Chattanooga, Tenn.: 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee „ Memphis, Tenn. 



JUDGES OF THE COURTS. 



SEVENTH CIRCUIT. 

Hon. ■WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. PETER S. GROSSCUP, Circuit Judge Chicago, 111. 

Hon. FRANCIS B. BAKER, Circuit Judge Indianapolis, Ind. 

Hon. WILLIAM H. SBAMAN, Circuit Judge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. KBNBSAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. SOLOMON H. BBTHEA, District Judge, N. D. Illinois , Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, B. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPHRBY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDBRSON, District Judge, Indiana Indianapolis, Ind. 

Hon. JOSEPH V. QUARLES, District Judge, E. D. Wisconsin Milwaukee, WIs. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wis. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BREWER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Mlnn. 

Hon. WILLIS VAN DEVANTBR, Circuit Judge Cheyenne, Wyo. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMBR B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansp.s Little Rock, Ark. 

Hon. JOHN H. ROGBRS, District .Tudge, W. D. Arkansas Ft. Smith, Ark. 

Hon. MOSBS HALLBTT, District Judge, Colorado.' Denver, Colo. 

Hon. ROBERT E. LEWIS, District Judge, Colorado.' Denver, CoVo. 

Hon. HENRY THOMAS REED. District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. WM. LOCHRBN, District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Mlnn. 

Hon. GUSTAVUS A. FINKELNBURG, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri ." Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. CHARLES P. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINBR, District Judge, Wyomlng Cheyenne, Wyo. 



NINTH CIRCUIT. 

Hon, JOSEPH McKBNNA, Circuit Justice Washington, D. C. 

Hon, WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM B. GILBERT, Circuit Judge..... Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. California San Francisco, Cal. 

Hon. OLIN WELLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. JAMES H. BEATTY, District Judge, Idaho Boise City, Idaho. 

Hon. WILLIAM H. HUNT, District Judge, Montana Helena, Mont. 

Hon. THOMAS P. HAWLEY, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. WOLVBRTON, District Judga, Oregon Portland, Or. 

Hon. EDWARD WHITSON, District Judge, B. I>. Wa.shington Spokane, Wash. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle, Wash. 

'Resigned April 7, 190S. 'Appolnted April 10, 130G. 



CASES REPORTED. 



Page 
Abner Doble Co., Pelton Water Wheel Co. 

V. (C. C.) 661 

A-gnew V, Haymes (C. C. A.) 631 

A. Harvey's Sons Mfg. Co., Iroquois 

Transp. Co. v. (C. C. A.) 945 

Ajax Gold Min. Co., Uinta Tunnel, Min. & 

Transp. Co. v. (C. C. A.) 563 

A. Klipstein & Co. v. Grant (C. 0. A.) . . . . 72 

Alex, In re (D. C.) 483 

Alexander D. Shaw & Co. v. United States 

(C. C.) 469 

AUen V. Luke (C. C.) 694 

Almy, Cotton v. (C. C. A.) 358 

American Brake Beam Co. v. Pungs (C. 0. 

A.) 923 

American Bridge Co. o£ Kew York, Bainum 

V. (C. C.) 179 

American Electric Co., Western Tel. Mfg. 

Co. V. (C. C.) 998 

American Featherbone Co. y. Warren 

Featherbone Co. (C. C. A.) 655 

American Featherbone Co., Warren Feath- 
erbone Co. V. (0. C. A.) 613 

American Linseed Co. v. Heins (C. 0. A.) . 45 
American O.ak Leather Co., Chicago Motor 

Vehicle Co. v. (C. C. A.) 518 

American Postal Machines Co., Internation- 
al Postal Supply Co. of New York v. 

(C. C.) 969 

American Sandstone Brick Machinery Co., 

Buffalo Sandstone Brick Co. v. (G. C). . . 211 
Ammons v. Brunswick-Balke-CoUender 

Co. (C. C. A.) 570 

Anderson, First Nat. Bank v. (C. C. A.) . . . 926 
Arrighi, Denver & R. G. R. Co. v. (C. C. A.) 67 
A. Steinhardt & Bro., United States v. (C. 

C.) 494 

Baglin v. Cusenier Co. (C. O. A.) 497 

Bainum v. American Bridge Co. of New 

York (C. C.) 179 

Baird, First Nat. Bank v. (C. 0. A.) 862 

Bank of Havelock v. Western Union Tel. 

Co. (C. C. A.) 522 

Barber Asphalt Pav. Co. v. Denver (C. 

C. A.) 69 

Barrett, Mackenzie v (C. C. A.) 964 

Bâtes Mach. Co., The, Bâtes Mfg. Co. v. 

(G. C.) 213 

Bâtes Mfg. Co. v. The Bâtes Mach. Co. (C. 

G.) 21S 

Bear v. Chicago Great Western R. Co. (C. 

C ^\ 25 

Beers v. Chicagoi m'. & StVp. R.' Co.'(d.'c. 

A.) 957 

Benjamin Electric Mfg. Co. v. Dale Co. 

(C. C.) 989 



Page 
Berger r. Philadelphia Rapîd Transit Co. 

(C. C.) 1020 

Bishop Co. T. Shelhorse (O. C. A.) 643 

Blazosseek v. Remington & Sherman Co. 

(C. C.) 1022 

Bohn, Young v. (C. C.) 471 

Bouker, The Samuel E. (D. C.) 480 

Bragg Mfg. Co. v. New York (C. C.) 118 

Bramblet v. Davis (C. C. A.) 776 

Brandvold, Tower Lumber Co. v. (C. 0. A.) . 919 

Brew V, Coehran (C. G.) 459 

Brown, United States v. (C. C.) 423 

Brumby v. Jones (C. O. A.) 318 

Brunswick-Balke-Collender Co., Ammons 

V. (G. C. A.) 570 

Buchanan, Connecticut Fire Ins. Co. v. 

■~ C. A.) 877 



(C. 



Buchanan, National Fire Ins. Co. v. 

(C. C. A.) 877 

Buchsbaum, In re (D. C.) 221 

Buffalo Sandstone Brick Co. v. American 

Sandstone Brick Machinery Co. (C. C.) . . 211 
Bullock Electric Mfg. Co. v. Crocker- 

Wheeler Co. (C. C.) 101 

Burman, Kansas Union Life Ins. Co. v. 

(C. C. A.) 835 

Caldwell v. United States (C. C.) 487 

Cameron & Co. v. Campbell (C. C. A.) 32 

Campbell, The Gordon (D. C.) 435 

Campbell v. Golden Cycle Min. Co. (C. C. 

A.) 610 

Campbell, Wm. Cameron & Co. v. (0. C. A.) 32 

CarroU, Jlellor v. (C. C.) 992 

C. C. Taft Co. V. Century Sav. Bank (C. 

C. A.) 369 

Central Foundry Co. v. Coughlin (C. G. A.) 91 
Century Sav. Bank, C. C. Taft Co. v. (C. C. 

A.) 369 

Chadwick v. United States (C. 0. A.) 225 

Charmbury v. Walden (C. C.) 373 

Chicago, B. & Q. R. Co., Colorado Eastern 

R. Co. V. (C. G. A.)f. 898 

Chicago Great Western R. Co. v. Crotty 

(G. C. A.) 913 

Chicago Great Western R. Co. v. Smith 

(G. G. A.) 930 

Chicago Great Western R. Co., Bear v. 

(C. G. A.) 25 

Chicago Great Western R. Co., Interstate 

Commerce Commission v., two cases 

(C. G.) 1003 

Chicago, M. & St. P. R. Co., Beers v. 

(G. C. A.) 957 

Chicago, M. & St. P. R. Co., Haggerty v. 

(C. G. A.) 966 



141F. 



(vil) 



vin 



141 FEDERAL REPORTER. 



Page 
Chicago. M. & St. P. R. Co., South Dakota 

Cent. R. Co. V. (C. C. A.) 578 

Chicago Motor Vehicle Co. v. American 

Oak Leather Co. (C. C. A.) 518 

Chicago, St. P., M. & O. R. Co., Rickerd 

V. (0. C. A.) 905 

Chicago & Big Muddy Coal & Coke Co., 

Employers' Liability Assur. Corp., of 

London, England v. (C. C. A.) 962 

Chicago & E. I. R. Co., Grand Trunk W. 

R. Co. V. (C. C. A.) 785 

China & Japan Trading Co. v. United 

States (C. C). 383 

City of Denver v. Barber Asphalt Pav. Co. 

(C. C. A.) 69 

Cochran, Brew v. (C. C.) 459 

Colorado Eastern R. Co. v. Chicago,' B. & 

Q. R. Co. (C. O. A.) 898 

Colver Pub. House, Star Co. v. (0. C). . . . 129 
Commercial Cable Oo., United States v. (0. 

C.) 473 

Commonweaith Land & Lumber Oo., Davis 

V. (C. O.).... 711 

Commonweaith Land & Lumber Co., Davis 

V. (C. G.) 740 

Connecticut Fire Ins. Co. v. Buchanan (C. 

C. A.) 877 

Conners v. United States (C. C. A.) .' 16 

Continental Gin Co., Murray Co. v. (0. C.) 126 

Corbin, Sturgîss v. (C. C. A.) 1 

Corsar v. J. D. Spreckels cfe Bros. Co. (C. 

C. A.) 260 

Cotton V. Almy (C. C. A.) 358 

Coughlin, Central Foundry Oo. v. (C. 0. A.) 91 
Cowell Lime & Cernent Co. v. Globe Nav. 

Co. (C. C. A.) 12 

Crocker-Wheeler Co., Bullock Electric Mfg. 

Co. V. (C. C.) 103 

Crotty, Chicago Great Western R. Co. v. 

(C.C. A.)... 913 

C'jsenier Co.. Baglin v. (C. C. A.) 497 

Cygnus, The (D. C.) 1001 

Dale Co., Benjamin Electric Mfg. Co. v. 

(0. C.) 989 

Dalton V. Moore (C. C. A.) 311 

Davidson-Wesson Implement Co. v. Parlin 

& OrendortE Co. (0. C. A.) 37 

Davis V. Commonweaith Land & Lumber 

Co. (C. C.) 711 

Davis V. Commonweaith Land & Lumber 

Co. (C. C.) 740 

Davis V. Farmer (D. C.) 703 

Davis. Bramblet v. (C. C. A.) 770 

Davis' Heirs v. Hinckley (C. C.1 708 

Denver Citv Tramway Co. v. French (C. 

0. A.) 599 

Denver City Tramway Co. r. Norton (C. 

0. A.) 599 

Denver & R. G. R. Co. v. Arrighi (C. C. 

A.) 67 

Denver & R. G. R. Co. v. Norgate (C. 

C. A.) 247 

Deskins, Wood v. fC. C. A.') 500 

De Tar, Wabash R. Co. v. (C. C. A.) 932 

Diob, Ex parte CC. C. A.) 5 

Dillard v. United States (0. C. A.)....... 303 

Doble Co., Pelton Water Wheel Co. v. 

(C. C.) 661 

Doverspike. Lindenberg v. (C. C. A.) 50 

Downing & Co. v. United States (C. 0.) . . . 490 



Page 

D. S. Hesse & Bro., United States v. (C. 

C.) 492 

Duffy V. Glucose Sugar Refiiiing Co. (C. 
0.) 200 

Earle, Scott v. (C. C.) 672 

Eaton V. Hoge (C. C. A.) 64 

Bllis V. Krulewitch (C. C. A.) 954 

Employers' Liability Assur. Corp., of Lon- 
don, England, v. Chicago & Big Muddy 

Ooal & Coke Co. (C. C. A.) 9G2 

Employers' 'Teaming Co. v. Teamsters' 

Joint Gouncil (C. C.) C79 

Bnsley, Kessler & Co. v. (C. O.) 130 

Evansville & Henderson Traction Co. v. 
Henderson Bridge Co. (C. C. A.) 51 

E. & W. H. Caldwell y. United States (C. 

C.) 487 

Farmer, Davis v. (D. C.) 703 

Fernald, Incorporated Town of Gilman v. 
■~ C. A.) 940 



(C. 



Fernald, Incorporated Town of Gilman v. 

(C. C. A.) 941 

First Nat. Bank v. Anderson (C. C. A.) . . . 920 

First Nat. Bank v. Baird (C. C. A.) 862 

Fiske, The Henry B. (D. 0.) 188 

Flinn v. Interstate Building & Loan Ass'n 

of Atlanta (C. C.) 672 

Foley, Ward v. (C. C. A.) 304 

Foos Mfg. Co., .Johnson v. (C. O. A.) 73 

Fowler y. Osgood (C. O. A.) 

French, Denver City Tramway Co. 

(C. C. A.).... 



20 
599 



Frenz v. Hume (D. C.) 481 

Garrett Coal Co., General Electric Co. v. 

(C. C.) 324 

Garrett Coal Co., General Electric Co. v. 

(C. C.) 994 

G. B. Ritchie c& Co. t. United States (C. 

C.) 664 

Geiger v. Tacoma Ry. & Power Co. (C. C.) 169 
General Electric Co. v. Garrett Coal Co. 

(C. C.) 124 

General Electric Co. v. Garrett Coal Co. 

(0. C.) 994 

General Electric Co. r. Revenue Tunnel 

Mines Co. (C. 0. A.) 5,51 

General Electric Co. v. Reynolds (C. C. A.) 551 
General Fire Extingnisher Co. v. Lamar 

(0. C. A.) 353 

Georgia Loan & Trust Co., Johnson v. 

(C C A ) . . 593 

G.'Hirsch's Sons v. Ùnited"Statés"(C."c.).'. 380 

Gins v. United States (C. C. A.) 956 

Globe Nav. Co.. Henry Cowell Lime & Ce- 
rnent Co. V. (O. C. A.) 12 

Glucose Sugar Refining Co., Duffy v. 

(C. 0.) 206 

Goat & Sheepskin Import Co. v. United 

States (C. O.) 493 

Golden Cycle Min. Co.,. Campbell v. 

C. A.) 610 



(C. 



Goodfellow-Brooks Shoe Co., Wilkinson v. 

(C. C.) 218 

Gordon Campbell, The (D. C.) 435 

Gould. Jones v. (C. C.) 698 

Grant. A. Klipstein & Co. v. (C. C. A.) . . . 72 
Grand Trunk W. R. Co. v. Chicago & E. 

I. R. Co. (C. 0. A.) 785 



CASES EEPORTBD. 



IX 



Page 
Hackfeld & Co. v. United States (C. C. A.) 9 
Haggerty v. Chicago, M. & St. P. K. Co. 

(C. C. A.) 9C6 

Hall, North Pac. Coast R. Co. v., two cases 

(C. C. A.) 270 

Harper v. Ranldn (C. C. A.) 626 

Harvey's Sons Mfg. Co., Iroquois Transp. 

Co. V. (C. C. A.) 945 

Haworth, Lealiy v. (C. C. A.) 850 

Haymes, Aguew v. (C. C. A.) 631 

Heins, American Linseed Co. v. (C. C. A.) 45 
Henderson Bridge Co., Evansville & Hen- 

derson Traction Co. v. (C. C. A.) 51 

Henry B. Fiske, Tlie (D, C.) 188 

Henry Cowell Lime & Cernent Co. v. Globe 

Nav. Co. (C. C. A.) 12 

Hermann v. United States (0. C.) 486 

Herold. Shanley v. (C. 0.) 42.3 

Hesse & Bro., United States v. (C. C.) 492 

H. Hackfeld & Co. v. United States (C. C. 

A.) 9 

Hinckley, Davis' Heirs v. (C. O 708 

Hirsch's Sons v. United States (0. C.) 380 

Hoe V. Miehle Printing Press & Mfg. Co. 

(C. C.1 112 

Hoe & Co. V. United States (C. 0.) 488 

Hoehn Co.. United States v. (C. C.) 492 

Hoge, Eaton v. (C. C. A.) 64 

Holland, Moxie Nerve Food Co. of New 

England v. (O. C.) 202 

Holt V. Nixon (C. C. A.) 952 

Houseraan v. Philadelphia Transportation 

& Lighterage Co. (C. C.) 385 

Hume, Franz v. (D. C.) 481 

Huntt V. McNamee (0. C. A.) 293 

Illinois Life Ins. Co. v. Newman (C. C.) . . 449 

Incorporated Town of Gilman v. Fernald 
(C. C. A.) 940 

Incorporated Town of Gilman v. Fernald 
(C. C. A.) 941 

International Postal Supply Co. of New 
York V. American Posta! Machines Co. 
(C. C.) 909 

International Trolley Controller Co., Thom- 
son-Houston Electric Co. v. (C. C.) 128 

Interstate Building & Loan Ass'n of At- 
lanta, Flinn v. (C. C.) 672 

Interstate Commerce Commission v. Chi- 
cago Great Western R. Co., two cases (C. 
C.) 1003 

Iroquois Transp. Co. v. A. Harvey's Sons 
Mfg. Co. (C. C. A.) 945 

Janesville Hay Tool Co., Louden Machinery 

Co. V., two cases (C. C.) 975 

J. D. Spreckels & Bros. Co., Corsar v. (C. 

C. A.) 260 

Johnson v. Foos Mfg. Co. (C. C. A.) 73 

Johnson v. Georgia Loan & Trust Co. (0. 

C. A.) 593 

Jones V. Gould (C. 0.) 698 

Jones, Brumby v. (C. C. A.) 318 

Jones & Adams Co., Luhrig Coal Co. v. 

(C. C. A.) 617 

Jules & Hugo Rosenberg v. United States 

(C. C.) 379 

J. W. Bishop Co. V. Shelhorse (C. C. A.). 643 

Kansas Union Life Ins. Co. v. Burman (C. 
C. A.) 835 



Page 
Kaplan, In reÇD. 0.) 463 

Kentonia, The (D. C.) 384 

Kessler & Co. v. Bnsley Co. (C. C.) 130 

Klipstein & Co. v. Grant ( C. C. A.) 72 

Krulewitch, EUis v. (0. C. A.) 954 

Lace House, The, v. United States (C. C. 

A.) 8G9 

Lamar, General Fire Extinguisher Co. v. 

(C. C. A.) 353 

Lane Bros. Co. v. Wilcox Mfg. Co. (C. C). .1000 
La Plume Condensed Milk Co., TifEany v. 

(D. C.) ; 444 

Latimer, In re (D. C.) 665 

Leahy v. Haworth (C. C. A.) 850 

Leerburger Bros. v. United States (C. C). .1023 
Lehigh Valley R. Co. of New Jersey, Smith 

V. (D. O.) 192 

Léon Bheims Co. v. United States (C. C) 486 

Lindeberg v. Doverspike (C. C. A.) 59 

Liverpool & London & Globe Ins. Co., Will 

iamson v. (0. C. A.) 54 

Look v. Portsmouth, K. & Y. St. Ry. (D. 

O.) 182 

Louden Machinery Co. v. Janesville Hay 

Tool Co., two cases (C. C.) 975 

Lonis Metzger & Co. v. United States 

(C. C.) 381 

Louisville, Powell v. (C. C. A.) 960 

Luce, United Statew v. (C. C.) 385 

Luhrig Coal Co. v. Jones & Adams Co. (C. 

C. A.) 617 

Luke, Allen V. (C. C.) 694 

McCue, North Shore B. Co. v. (C. C. A.). . . 270 

Mackenzie v. Barrett (O. C. A.) 964 

McNamee, Huntt v. (C. C. A.) 293 

Maçon, D. & S. R. Co. v. Shailer (C. C. A.) 585 
Mallet Land & Cattle Co., Slaughter v. (C. 

C. A.) 282 

Manufacturing Apparatus, etc., of New .Ter- 

sey Melting & Churning Co., United 

States V. CD. C.) 475 

Mattie, The (D. C.) 701 

Mellor V. Carroll (C. O.) 992 

Metzger & Co. v. United States (C. C.) . . 381 
Michigan Headlining & Hoop Co. v. Wheel- 

er ce. C. A.) 61 

Michigan Home Colony Co. v. Tabor (C. 

C. A.) 332 

Miehle Printing Press & Mfg. Co., Hoe 

V. (C. C.) 112 

Mitchell, United States v. (C. C.) 666 

Moore, Dalton v. (C. C. A.) 311 

Morimura Bros. v. United States (C. C.) . . 383 
Moxie Nerve Food Co. of New England v. 

Holiand (C. C.) 202 

Murray Co. v. Continental Gin Co. (C. C). 126 
Mutual Life Ins. Co.. of New York, Payne 

V. (C. C. A.) 339 

Nash, Tull V. (C. C. A.) 557 

National Bank of Oommonwealth, United 

States V. (C. C.) 208 

National Bank of Republic, United States 

V. (C. C.) 208 

National Contracting Co. v. Sewerage & 

Water Board of New Orléans (C. C. A.) 325 
National Exch. Bank, United States v. 

(C. C.) 208 



Ul FEDERAL EEPORTER. 



Pags 
National Exch. Bank, United States v. 
(O. C.) 209 

National Fire Ins. Co. v. Buchanan (0. 0. 

A.) 877 

Newman, Illinois Life Ins. Co. v. (0. C). . . 449 

New York, Bragg Mfg. Go. v. (0. 0.) 118 

New York Car Wlieel Works, In re (D. O.) 430 

Nimrod, The (D. C.) 21.ô 

Nixon. Holt V. (C. 0. A.) 952 

Norgate, Denver & R. G. R. Co. v. (C. C. 

A.) 247 

Nortii Carolina Land & Timber Co., Reeve 

V. (C. C. A.) 821 

North Pac. Coast R. Co., In re (C. C. A.) 270 
Nortii Pac. Coast R. Co. v. Hall, two cases, 

(C. C. A.) 270 

North Shore R. Co. v. McCue (C. C. A.). . 270 
Northwestern Ohio Natural Gas Co., 

United States v. (C. C.) 198 

Norton, Denver City Tramway Co. v. 

(C. C. A.) 599 

Osgood, Fowler v. (C. C. A.) 20 

Palmer v. Wilcox Mfg. Co. (C. 0.) 378 

Parlin & Orendorff Co., Davidson-Wesson 

Implement Co. v. (C. C. A.) 37 

Pavne v. Mutual Life Ins. Co. of New 

York (C. C. A.) 839 

Pclton Water Wheel Co. v. Abner Doble 

Co. (C. C.) 661 

Pennsylvania R. R., Scheu v. (C. C.) 495 

Pennsylvania R. Co., Silverman v. (C. C). . 382 
Pennsylvania Steel Co. v. Pettibone, Mulli- 

ken & Co. (0. C. A.) 95 

People's Steamboat Co., Weems Steamboat 

Co. of Baltimore, Md. v. (C. C.) 454 

Pettibone, Mulliken & Co., Pennsylvania 

Steel Co. V. (0. 0. A.) 95 

Philadelphia Rapid Transit Co., Berger v. 

(C. C.) '. 1020 

Pliiladelphia Transportation & Lighterage 

Ce, Houseman v. (0. C.) 385 

Portsmouth, K. & Y. St. Ry., Look v. 

(D. C.) 182 

Powell V. Louisville (C. C. A.) 960 

Pungs, American Brake Beam Co. v. 

(C. C. A.) 923 

Itankin, Harper v. (C. C. A.) 626 

Reeve v. North Carolina Land & Timber 

Co. (C. C. A.) 821 

Remington & Sherman Co., Blazosseck v. 

(C. 0.) 1022 

Republic Iron & Steel Co., Taggart v, 
C. A 



(C. 



..). 



910 



Revenue Tunnel Mines Co. v. General 

Electric Co. (C. O. A.) 551 

Reynolds v. General Electric Co. (C. 0. A.) 551 
R. F. Downing & Co. v. United States 

(C. C.) 490 

Rheima Co. v, United States (O. C.)..... 486 

R. Hoehn Co., United States v. (C. 0.) 492 

R. Hoe & Co. V. United States (C. C.) 488 

Riekerd v. Chicago, St. P., M. & O. R. Co. 

(C. O. A.) 905 

Ritehie & Co. v. United States (C. C.) 604 

Rosedale, The (D. C.) 1001 

Ross, Tumbull v. (C. C. A.) 649 

Saito V. United States (C. C. A.) 653 



Page 

Samuel B. Bouker, The (D. C). 480 

San Rafaël, The (C. C. A.) 270 

Sausalito, The (C. C. A.) 270 

Savage v. Savage (C. C. A.)... 346 

Savannah Trust Co., Southern Pine Co. of 

Georgia v. (C. C. A.) 802 

Sax, In re (D. C.) 22.-5 

Scheu V. Pennsylvania B. R. (C. C.) 405 

Schriver, VVestera Union Tel. Co. v. 

(C. C. A.) 538 

Scott V. Earle (0. C.) 672 

Scows Nos. 1 and 10, In re (D. C.) 477 

Sewerage & Water Board of New Orléans, 

National Contracting Co. v. (C. C. A.) ... 325 
Shailer, Maçon, D. & S. R. Co. v. 

(C. C. A.) 535 

Shanley v. Herold (C. C.) 423 

Shaw & Co. V. United States (C. C.) 469 

Shelhorse, J. W. Bishop Co. v. (0. C. A.) . . 643 
Siegman & Weil v. United States (C. O.) . . 491 
Silverman v. Pennsylvania R. Co. (C. G).. 382 
Slaughter v. Mallet Land & Cattle Co. (C. 

C. A.) 282 

Smith V. Lehigh Valley B. Co. of New Jer- 
sey (D. O.) 192 

Smith. Chicago Great Western B. Co. v. 

(0. C. A.) 930 

South Dakota Cent. R. Co. v. Chicago, M. 

& St. P. R. Co. (C. C. A.) 578 

Southern Pine Co. of Georgia v. Savannah 

Trust Co. (C. C. A.) 802 

Spottswood, Union Iron Works v. (C. C. A.) 834 
Spreckels & Bros. Co. v. Corsar (C. C. A.) . 200 

Sprinkle v. United States (C. 0. A.) 811 

Star Co. V. Colver Pub. House (C. 0.) 129 

Steinhardt & Bro., United States v. (C. 

C.) 494 

Sturgiss V. Corbin (C. C. A.) 1 

Sullivan, Drew & Co. v. United States 

(C. C.) 486 

Tabor, Michigan Home Colony Co. v. (C. 

C A "ï . . 332 

Tacomà Ry.'& iPowèr Co.', Géig'er'v.' (0.' C.) 169 
Taft Co. V. Century Sav. Bank (0. C. A.) 369 
Taggart v. Republic Iron & Steel Co. (C. 

C. A.) 910 

Teamsters' Joint Council, Employers' 

Teaming Co. v. (C. C.) 679 

Thomson-Houston Electric Co. v. Interna- 
tional Trolley Controller Co. (C. C.)..., 128 
TifEany v. La. Plume Condensed Milk Co. 

(D. C.) 444 

Totten, Western Union Tel. Co. v. 

(C.C. A.) 533 

Tower Lumber Co. v. Brandvold (O. C. A.) . 919 

TuU v. Nash (C. C. A.) 557 

TurnbuU v. Ross (C. C. A.) 649 

Twining v. United States (C. C. A.) 41 

Uinta Tunnel, Min. & Transp. Co. v. Ajax 

Gold Min. Co. (C. C. A.) 563 

Union Iron Works v. Spottswood (C. C. A.) 834 
United States v. A. Steinhardt & Bro. 

(C. 0.) 494 

United States v. Brown (C. C.) 423 

United States v. Commercial Cable Co. 

(C. C.) 473 

United States v. D. S. Hesse & Bro. 

(C. C.) 492 

United States v. Luce (C. C.) 385 



CASES RBPORTED. 



Zl 



Page 
United States v. Manufacturing Apparatua, 

etc., of New Jersey Melting & Churning 

Co. (D. C.) 475 

United States v. Mitciiell (C. C.) 666 

United States v. National Banli of Com- 

monwealth (O. C.) 208 

United States v. National Banli of Repub- 

lio (C. C.) 208 

United States v. National Bxch. Bank (0. 

G.) 208 

United States v. National Exch. Bank (0. 

G.) 209 

United States v. Nortliwestern Ohio Nat- 

nral Gas Go. (C. C.) 108 

United States v. R. Hoehn Oo. (0. 0.) ■ • • • 492 
United States, Alexander D. Shaw & Co. 

V. (C. G.) 409 

United States, Chadwick v. (C. G. A.) 22.5 

United States, China & Japan Trading Co. 

V. (C. C.) 383 

United States, Oonners v. (C. C. A.) 16 

United States, Billard v. (C. C. A.) 303 

United States, E. & W. H. Caldwell v. (C. 

0.) 487 

United States, G. B. Ritchie & Co. v. (C. C.) 664 
United States, G. Hirsch's Sons v. (C. 0.).. 380 

United States, Gins v. (C. C. A.) 956 

United States, Goat & Sheepskin Import 

Co. V. (C. C) 493 

United States, Hermann v. (C. C.) 486 

United States, H. Hackfeld & Co. v. (C. 

O. A.) 9 

United States, Jules & Hugo Rosenberg v. 

(C. C.) 379 

United States, Leerburger Bros. v. (C. C). .1023 
United States, Léon Rheims Co. v. (C. C.) . . 486 
United States, Louis Metzger & Co. v. (C. 

C ) . . . . 381 

United' States, 'iloVimura Bros. ' v.' (C.' C.) ! ! 383 
United States, R. F. Downing & Co. v. (C. 

C.) 400 

United States, R. Hoe & Co. v. (C. O.) 488 

United States, Saito v. (C. C. A.) 653 

United States, Siegman & Weil v. (C. 0.).. 491 



Page 

United States, Sprinkle v. (C. C. A.) 811 

United States, Sullivan, Drew & Co. v. (O. 

C.) 480 

United States, The Lace House v. (C. C. A.) 809 

United States, Twining v. (C. 0. A.) 41 

United States, Vom Baur v. (C. C.) 439 

United States, Western Exp. Co. v. (C. 

C. A.) 28 

Violetta, The CD. C.) 690 

Vom Baur v. United States (C. C.) 439 

AVabash R. Co. v. De Tar (C. C. A.) 9.'52 

Walden, Charmbury v. (C. C.) 373 

Ward V. Foley (C. 0. A.) 364 

Warrcn Featherbone Co. v. American 

Featherbone Co. (C. C. A.) 513 

Warren Featherbone Co., American Feath- 
erbone Co. V. (C. C. A.) 655 

Weems Steamboat Co. of Baltimore, Md., 

V. People's Steamboat Co. (C. C.) 454 

Western Exp. Co. v. United States (C. C. 

A.) 28 

Western Tel. Mfg. Co. v. American Electric 

Co. (C. C.) 998 

Western Union Tel, Co. v. Schriver (C. G. 

A.) 538 

Western Union Tel. Co. v. Totten (0. C. 

A.) 533 

Western Union Tel. Co.. Bank of Havelock 

V. (C. C. A.) 522 

Wheeler, Michigan Ileadlining & Hoop Oo. 

V. (C. O. A.) 61 

Wilcox Mtg. Co., Lane Bros. Co. v. (0. O.).1000 

Wilcox Mfg. Co., Palraer v. (C. C.) 378 

Wilkinson v. Goodfellow-Brooks Shoe Co. 

(C. C.) 218 

Wm, Cameron & Co. v. Campbell (C. C. 

A.) 32 

Williamson v. Liverpool & London & Globe 

Ins. Co. (C. C. A.) 54 

Winnebago, The (C. C. A.) 945 

Wood V. Deskins (C. C. A.) 500 

Toung V. Bohn (C. C.) 471 



CASES 

ARGUED AND DETERMINED 



m THK 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



STURGISS V. CORBIN et al. 
(Circuit Court of Appeals, Fourth Circuit November 2, 1905.) 

No. 603. 

1. Bankruptcy— Sales or Pbopertt— Powees of Couet. 

A court of bankruptcy bas power to order the sale of any property 
of a bankrupt clear of Incumbrances, and also, in its discrétion, to ap- 
point commissloners to make tbe sale; there being no requirement that 
such sales sball be made by the trustée. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Bankruptcy, { 358.] 

2. Same — Settino aside Sale — Geounds. 

A sale of property of a bankrupt, made at a public auction, under an 
order of the court in wblch tbere was neitber fraud nor mistake, should 
not be set aside merely on an ofCer by an unsuccessful bidder of an 
advanced price, amountlng to no more than 4 per cent, above the sale 
priée; but the purchaser in such case is entitled to a confirmation. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Bankruptcy, S 378.] 

8. Same — Review of Order. 

An order of a district court in bankruptcy, setting aside a sale of prop- 
erty and directing a resale, is not reviewable on pétition to superlntend 
and revise until after tbe resale has been made and conflrmed. 

[Ed. Note. — Appeal and review in bankruptcy cases, see note to In re 
Bggert, 43 C. G. A. 9.] 

Pétition for Revision of the Proceedings of the District Court of 
the United States for the Northern District of West Virginia, at 
Clarksburg, in Banl^ruptcy. 

B. M. Ambler and A. Léo Weil, for petitioner. 

Hector M. Hitchings and Reese Blizzard, for respondents. 

Before GOFF, Circuit Judge, and MORRIS and WADDILL, 
District Judges. 

GOFP, Circuit Judge. In April, 1904, the Morgantown Tin Plate 
Company was duly adjudged a bankrupt, AppH cation for an order 
of sale of the property of the bankrupt was made before the référée 
141 F.— 1 
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in bankruptcy, and was by him refused, A second application was 
made to him for such order, which was again refused. Thereupon, 
by proper proceedings, this action pf the référée was reviewed by the 
District Court for the Northern- ÏDistnct of West Virginia. Tliat 
court, reversing the action of the référée, directed a sale of the bank- 
rupt's property, consisting of a tin plate plant at Morgantown, W. 
Va., clear of ail liens, incumbrances, and clàims. To make such sale 
the court appointed two commis sioner s, and gave them spécifie in- 
structions for their government relating to the sale of said property. 
This action of the court in directing said sale, and in not directing 
the trustée in bankruptcy to make it if ordered, is complained of hère 
as er'ror. 

By virtue of the decree of the court below, the commissioners 
proceeded to sell said property, oiïering it at public auction on March 
16, 1905, continuing the sale until the following day, when they 
"knocked it down" to one John G. Frazer at the price of $154,000. 
When this sale came before the District Court for confirmation, the 
petitioner, George C. Sturgiss, submitted to the court an ofïer of 
$160,000 for the property, together with a statement of the circum- 
stances attending the public sale which had caused him to cease 
bidding, and to mistakenly allow the property to be knocked down to 
Frazer. Upon considering the pétition of Sturgiss and his objections 
to the confirmation of the sale to Frazer; as also his ofïer of $160,- 
000, the court, Frazer not objecting, sustained the objections to the 
sale of March' 16th, and, ^s ail the parties who had bid on the prop- 
erty were présent in court, in person or by attorney, and did not ob- 
ject, thè court diréctèd a resale to take place then and there at the 
bar of the court, the bidding to be started with the ofïer made by 
Sturgiss. Accordingly the property was again oflfered, and was sold 
in the présence of the court to Sturgiss for $300,200. The commis- 
sioners afterwards, on April 4, 1905, when the matter of the con- 
firmation of this sale to Sturgiss was before the court, reported 
that since said sale they had received from M. G. Palliser, for whom 
one of the commissioners was counsel, a bid of $208,000 for the prop^ 
erty, and at that time the said bidder and his counsel asked the court 
not to confirm the sale; pf March 30th, but to ofifef the property 
again at an upset bid of $208,000. This application for a resale was 
opposed by Sturgiss, who then ofîered to comply fully with the terms 
of his purchase, but the court overruled his objection, and directed 
a resale. The objection of Sturgiss to the decree of resale was nôted 
in the ordef of the court, and due notice was then given by him of an 
appeal and pétition for review by this court. The resale so directed 
was at once made, the bidding commencing at the ofïer of $208,000 
made by Palliser, and being knocked down to the said John G. 
Frazer at the price of $220,000, after Sturgiss had bid as much as 
$219,900 for the same. This sale was subsequently, by a decree of 
the court below, duly confirmed, over the protest, objections, and ex- 
ceptions .of said Sturgiss. This action of the court in.|Setting aside 
the sale oi'said property to Sturgiss, in directing a resale of it, and 
in afterwards confirming the sale to Frazer, is alleged^in the pétition 
for review to be error. 
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The order of the court below directing a sale of the property clear 
of ail liens, claims, and incumbrances was, under the circumstances, 
a wise exercise of judicial discrétion, being such action as the bank- 
rupt act contemplâtes and provides for in those instances where the 
nature and location of the property makes it désirable, in the in- 
terest of the creditors, that the same be sold as soon as practicabk. 
The act does not require that such sales shall be made by the trustée 
in bankruptcy, and while ordinarily it will likely be best and more 
convenient that such officiai conduct such sales, still there are doubt- 
less many cases in bankruptcy where it is entirely proper for the 
court to exercise its undoubted right to designate the ofîicer it 
wishes to conduct the sale it is authorizing ; such désignation being 
other than the trustée. There is nothing in the record before us 
indicating that the court below, in appointing its commissioners 
of .sale, exercised its discrétion improvidently, thereby militating 
against the interests of either the bankrupt or the creditors. This 
contention is without merit. 

We come now to the considération of the insistence that there was 
error in the decree directing that the sale to Sturgiss be set aside, 
and that the property be again offered at auction to the highest bid- 
der. The sale to Sturgiss had been made under the provisions of the 
order of court directing the same, had been conducted in the prés- 
ence of the court, and had been consummated after due notice to the 
bidders and the amount ofïered had been given to ail concerned, and 
therefore, unless good cause was shown, the same should hâve been 
confîrmed. The advance offer of $7,80.0 was, of itself under the cir- 
cumstances attending the purchase by Sturgiss, not sufficient to war- 
rant the setting aside of the sale. A sale made under a judicial de- 
cree will not, when no misunderstanding existed among the bidders, 
and when no fraud is shown, be set aside for mère inadequacy of priée, 
unless such inadequacy is so gross as fairly to raise a presumption 
of fraud. The practice of opening biddings and of setting aside sales 
made during the progress of judicial proceedings should not be 
encouraged, as it is not conducive to the interests of litigants, and 
it tends to shake public confidence in the validity and iinality of 
judicial sales, and to unduly prolong litigation. A purchaser at 
a judicial sale, who has complied with the terms thereof, or who 
shows his willingness and ability so to do, is not only entitled to 
the protection of the court, but as a party to the proceeding, made 
such by his purchase, is so situated as to be entitled to the court's 
decree of confirmation, in the absence of the inadequacy, fraud, or 
mîstake before alluded to. 

The Suprême Court of the United States, speaking through Mr. 
Justice Bradley, in Graffam v. Burgess, 117 U. S. 180, 191, 6 Sup. Ct. 
686, 692, 29 L. Ed. 839, said : 

"In this country Lord Eldon's views were adoptefl at an early day by the 
courts, and the rule has become almost univer.sal that a sale will not be set 
aside for inadequacy of priée, unless the inadequacy be so great as to shock the 
conscience or unless there be additional circumstances against its faimess ; be- 
ing very much the rule that has always prevailed in England as to setting 
aside sales after the master's report had been conflrmed." 
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Mr. Justice Brewer, speaking for the same court in Pewabic Min- 
ing Company v. Mason, 145, U. S. 349, 356, 12 Sup. Ct. 887, 888, 36 
L,. Ed. 733, said : 

"The question in this case is whether tbe master's sale shall stand. It niay 
be stated général!}' that there Is a measure of discrétion in a court of equlty, 
both as to the manner and conditions of such a sale, as well as to ordering or 
refuslng a resale. Tbe ehancellor will always make such provisions for notice 
and other condition» as will in his judgment best proteet the rights of ail iu- 
terested, and make the sale most profitable to ail; and after a sale bas once 
been made, he will, oertainly before confirmation, see that no wrong bas beeu 
accomplished In and by the manner in whlch it was condueted. Yet the pur- 
pose of the law is that the sale shall be final ; and to Insure reliance upon such 
sales, and induce biddings, it is essential that no sale be set aside for trifling 
reasons, or on açcount of matters whlch ought to hâve been attended to by tbe 
complalning party prier thereto." 

Tiie property so sold to Sturgiss had previously been offered for 
sale, at whichtime the highest bid secured was $154,200. The 'bid 
by Sturgiss, at which it was, in the présence of the court, knocked 
down to him, was $200,200. The offer of an additional and higher 
bid, on which the court below acted when it refused, to confirm the 
sale to Sturgiss, was for $208,000. The advance; in the bid, it thus 
appears, was less than 4 per cent, on the sum at which it had been 
sold to Sturgiss... The acceptance of this belated bid was, we think, 
under the circumstances attending said sale, a mistake. This offer 
was made by a party interested in the proceeds of the sale, one who 
was thorougWy familiar with ail the incidents connected with it, who 
was well advised as to the value of the property, and who had him- 
self been an unsuccessful bidder during one of the times at which the 
property had been offered for sale. There is an entire absence of 
fraud ; in fact no intimation of its existence is made. It is not shown 
that any mistake or misunderstanding existed among the bidders 
concerning the property itself, or the terms under which the sale 
was made. The additional offer was not of such a character as 
would demonstrate inadequacy of price, or justify a refusai tO' con- 
fàrm. If a judicial sale has been fairly condueted, as was the sale we 
now consider, the rights of the purchaser should be protected, not 
only because it is his due, but also for the purpose of protecting 
such sales from the evil and chilling influences of instability and 
doubt. 

The petitioner has followed the practice as established by the Su- 
prême Court of Appeals of West Virginia relating tO questions of 
this character. Under that practice, he was not entitled to an appeal 
to this court until after the resale ordered by the court below had 
been made and confirmed, With this practice we are in accord. 
Kable v. Mitchell et al., 9 W. Va. 492; Childs v. Hurd et al., 25 W. 
Va. 530 ; National Bank of King-wood v. Jarvis et al., 26 W. Va. 785. 

We conclude that the court below erred in refusing to confirm the 
sale of March 30, 1905, to George C. Sturgiss for the sum of $200,- 
200, and we hold that the order of resale made April 4, 1905, and ail 
proceedings had thereunder, should be vacated and set aside. This 
cause is remanded, with directions that such further proceedings be 
had as will carry out the views herein expressed, and as will con- 
firm the sale so made, as aforesaid, to said petitioner. 
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Ex parte DICK. 

(Circuit Court of Appeals, Ninth Circuit. October 2, 1905.) 

No. 1,236. 

indians — inteoducikg liquob into ikoian countey — policb poweb of 
United States. 

The police power of the United States can only be exerclsed wbere 
the législative authority of Congress exeludes territorially ail state 
législation, and wbere tbe United States bas conveyed under its land 
laws lands witbin a state ceded to it by an Indian tribe, and sucb lands 
bave passed into tbe ownersbip of individuals and a munlcipality of tbe 
state wbicb bas been formed tbereon, they are uo longer subject to (be 
provisions of Rev. St. § 2139, as amended by Act Jan. 30, 1897, c. 109, 
29 Stat. 506, making It an offense to Introduce Ilquor into tbe Indian 
country; nor can tbat law be retained in force over such lands by agree- 
ment witli the Indians In tbe contract or treaty of cession, tbe police 
power of tbe state to regulate the sale of liquor tbereon being exclusive. 

On Application for Writ of Habeas Corpus. 

George W. Tannahill and F. E. Fogg, for petitioner. 
N. M. Ruick, U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The petitioner was convicted in the 
United States District Court for the Northern Division of Idaho at the 
May term, 1905, upon an indictment charging him with the crime of in- 
troducing intoxicating Hquors into the Indian country, to wit, into and 
upon the Nez Perce réservation, in the county of Nez Perce, in the state 
of Idaho, in violation of section 2139 of the Revised Statutes of the 
United States, as amended by the act of January 30, 1897, c. 109, 29 
Stat. 506. The pétition for the writ of habeas corpus and certiorari 
was presented to this court during its récent session in Seattle, and after 
considération a writ of certiorari was directed to issue returnable at 
Portland, to bring up a transcript of the record and proceedings in the 
case. 

The petitioner challenges the jurisdiction of the trial court on the 
ground that the act of the petitioner, which is made the basis of the 
charge, namely, that he introduced intoxicating liquors into the Indian 
country, was not committed in the Indian country, but in the village 
of Cul de Sac, a municipal corporation organized under the laws of the 
state of Idaho. The petitioner is a Umatilla Indian, who has received an 
allotment of land in severalty. 

The act of January 30, 1897, provides as follows: 

"Tbat any person who shall sell, give away, dispose of, exchange, or 
barter any malt, spirltuous, or vinous liquor of any kind wbatsoever, or any 
essence, extract, bitters, préparation, compound, composition, or any article 
wbatsoever, under any name, label, or brand, wbicb produces intoxication, 
to any Indian to wbom allotment of land has been made wbile the title 
to the same shall be held in trust by the government, or to any Indian a 
ward of tbe government under charge of any Indian superintendent or agent, 
or any Indian, Including mixed bloods, over wbom the government, through 
its departments, exercises guardianship, and any person who shall Introduce 
or attempt to introduce any malt, spirltuous, or vinous liquor, Including 
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beer, aie, and wlne, or any ardent or intoxlcating liquor of any klnd what- 
soever, into the Indian country, wlilch term shall include any Indlan allot- 
ment while the tltle to the same shall be held in trust by the governmeut, or 
w'hile the same shali remain Inaliénable by the allottee without the con- 
sent of the United States, shall be punlshed by imprisonment for net lésa 
than sixty days, and by a fine of not less than one hiindred dollars for tlie 
first offense and not less than two hundred dollars for each offense tliere- 
after : Provided, however, that the person convicted shall be committed 
uutil fine and costs are paid. But it shall be a suffieient défense to any 
charge of iutroducing or attempting to iùtroduce ardent spirits, aie, beer, 
wine, or Intoxlcatlng liquors into the Indian country, that the acts charged 
were done under authority, in writing, frdm the War Department or any 
officer duly authorized thereunto by the War Department." 29 Stat. 506. 

Act Feb. 8, 1887, c. 119, 34 Stat. 38B, authorized the Président to al- 
lot lands in severalty to Indians on the varions réservations, whenever 
in his opinion any réservation or any part thereof would be advanta- 
geous for agricultural and grazing purposes. Section 6 of the act pro- 
vided as follows : 

"That upon the completion of sald allotments and the patentlbg of the 
lands to said allottees, each and every member of the respective ba'nda or 
tribes of Indians to whom allotments bave been made shall hâve the bene- 
fit of and be subject to the laws, both civil and crlminal, of the State or 
Territory in whieh they niay réside; and no territory shall pass or enforce 
any law denylng any sueh Indian within its jurisdietion the equal pro- 
tection of the law. And every Indian born within the territorial limits of 
the United States to whom allotments shall hâve been made under the pro- 
visions of this Act, or under any law or treaty, and every Indian born 
within the territorial limits of the United States who bas voluntarily taben 
up, within said limits, his résidence separate and apart from any tribe of 
Indians therein, and bas adopted the habits of civilized life, and every 
Indian In Indian Territory, is hereby declared to be a citizen of the United 
States, and is entitled to ail the rights, privilèges, and immunities of such 
citizens, whether said Indian bas been or not, by birth or otherwise, a mem- 
ber of any tribe of Indians within the territorial limits of tne United States 
without in any manner impalrlng or otherwise affecting the right of any 
such Indian to tribal or other property." 24 Stat. 390. 

Pursuant to this act, the Président authorized negotiations with the 
Nez Perce Indians in Idaho for the cession to the United States of cer- 
tain of their lands in that state, and thereupon an agreement was entered 
into between commissioners of the United States appointed for that pur- 
pose and the principal men and other maie adults of the tribe for such 
cession. This agreement was dated May 1, 1893. It provides in article 
1 for the cession, relinquishment, and conveyance to the United States 
by the Nez Perce Indians of ail their claim, right, title, and interest 
in and to ail the unallotted lands within the limits of the Nez Perce Rés- 
ervation, saving and excepting certain described tracts of land which 
are retained by the Indians. It is provided in article 9 as follows : 

"It Is further agreed that the lands by this agreement çeded, those re- 
tained, and tliose allotted to the said Nez Perce Indians, shall be subject, 
for a period of twenty-flve years, to ail the laws of the United States pro- 
hibiting the introduction of intoxicants into the Indian country, and that tha 
Nez Perce Indian allottees, whether under the care of an Indian agent or not, 
shall, for a like period, be subject to ail the laws of the United States pro- 
hibiting the sale or other disposition of intoxicants to Indians." Act Aug. 15, 
1894, c 290, 28 Stat. 330. 
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It is under the terms of this agreement contained in article 9 that 
the petitioner is charged withhaving introduced intoxicating liquors into 
the Indian country. The village of Cul de Sac is located upon the land 
ceded by the Indians to the United States, about seven or eight miles 
from the exterior boundary of the Indian school réservation, and no 
réservation or any part of a réservation iised for government purposes 
or for Indian purposes is within the boundaries of such village. Prior 
to the transaction involved in this case the title to the lands upon which 
the village of Cul de Sac is located had passed from the United States 
by patent under the townsite laws to the probate judge of Nez Perce 
county, Idaho, in trust for the inhabitants of the village. 

There is no question as to the plenary authority of Congress over 
the tribal relations of the Indians. Such authority has been exercised 
by Congress from the beginning, and the power has always been deemed 
a political one, not subject to be controlled by the judicial department 
of the government. Lone Wolf v. Hitchcock, 187 U. S. 565, 23 Sup. 
Ct. 216, 47 L. Ed. 299. But the question involved in the présent case 
does not relate to the tribal afïairs of the Nez Perce Indians. The 
question is whether Congress can break up the tribal relations of thèse 
Indians, allot lands to tîfie individual Indians in severalty, give them 
the benefit of and make them subject to the laws, both civil and crimi- 
nal, of the state of Idaho, make them citizens of the United States and 
déclare them entitled to the rights, privilèges, and immunities of such 
citizens, open the lands which they hâve ceded to the United States to 
settlement under the land laws of the United States, provide for the con- 
veyance of such lands to individuals and municipal corporations, and 
still retain over such lands the police power prescribed in article 9 of 
the agreement of May 1, 1893, with the Nez Perce Indians, providing 
that for a period of 25 years ail the laws of the United States prohibiting 
the introduction of intoxicating liquors into the Indian country shall 
be applicable to such lands? We do not think that Congress can re- 
serve or exercise such police power within the territorial limits of a 
state. The police power of the United States can only be exercised 
where the législative authority of Congress excludes territorially ail state 
législation. United States v. De Witt, 9 Wall. 41, 45, 19 L. Ed. 593 ; 
Slaughter House Cases, 16 Wall. 36, 64, 21 L. Ed. 394. 

The late case entitled Matter of Heff, 197 U. S. 505, 25 Sup. Ct. 506,. 
49 L. Ed. 848, was a pétition to the Suprême Court of the United States 
for a writ of habeas corpus. The petitioner had been convicted of sell- 
ing liquor to an Indian, a member of the Kickapoo Tribe, who had re- 
ceived an allotment of a patent of land under the provisions of the act 
of February 8, 1887. It was claimed in that case, as in this, that this 
was in violation of the act of January 30, 1897. The Suprême Court, 
speaking of the limitation of the police power of the gênerai govern- 
ment in such a case, said : 

"In this Republic there la a dual System of government— national and 
state. Each within its own domain Is suprême, and one of the chief func- 
tions of this court is to préserve the balance between them, protecting each 
in the powers it possesses and preveuting any trespass thereon by the other. 
The gênerai police power is reserved to the states, subject, however, to the 
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UmltatloD that In Its exercise the state may not trespass upon the rlghts 
and powers vested In the gênerai government. The régulation of the sale 
of Intoxlcating liquors Is one of the most common and signlflcant exercises 
of the police power. And, so far as it Is an exercise of the police power, 
it Is wlthln the domain of state jurisdlction." 

The court says f urther : 

"We are of the opinion that when the United States grants the privilèges 
of citlzenship to an Indian, gives to him the benefit of and requires him to 
be subject to the laws, both civil and criminal, of the state, it places him 
outside the reach of police régulations on the part of Congress; that the 
émancipation from fédéral control thus ereated cannot be set aside at the 
instance of the government wlthout the cousent of the indivldual Indian and 
the state; and that this émancipation from fédéral control is not afCected 
by the fact that the lands it has grauted to the Indian are granted subject 
to a condition against aliénation and incumbrance, or the further fact that It 
guarantles to him an interest in tribal or other property." 

This was said with respect to a sale of liquor to an Indian, over 
vvhom it was said the gênerai government had parted with its guardian- 
ship, and it was held that the court had no jurisdiction of the offense 
charged. In the présent case the sale of liquor was made in a munici- 
pal territory clearly within the jurisdiction of the state, and outside the 
jurisdiction of the United States; With respect to such a case, the 
court, in the Case of Heff, supra, said: 

"It will not be doubted that an aet of Congress attemptlng as a police 
régulation to punish the sale of liquor by one citizen of a state to another 
wlthln the territorial limits of that state would be an invasion of the state's 
jurisdiction, and coiild not be sustained, and it would be immaterial vphat 
the antécédent status of either buyer or seller was. There Is In thèse police 
matters no such thing as a divided sovereignty. Jurisdiction is vested 
entlrely In either the state ,or the nation, and not divided between the two." 

This statement of the law by the Suprême Court we think disposes 
of the présent case. 

It is urged on behalf of the United States that the protection of the 
Indians afforded by the agreement of May 1, 1893, is necessary to pro- 
tect them from the déplorable conséquences resulting from the liquor 
tralïîc, that the state does not assume to regulate such traific in that 
territory, and that, in default of a law prohibiting the sale of intoxlcat- 
ing liquors to thèse Indians, their dégradation and ruin will soon be com- 
plète. It is undoubtedly the duty of the white man to protect the Indian 
from this consuming vice, and there can be no question as to the necessi- 
ty for prohibitory législation in this regard. But the courts cannot sup- 
ply such législation, or enforce agpreements beyond their jurisdiction. 
This argument should be addressed to the Législature of the state, which 
will undoubtedly perform its duty in this respect. 

It folio ws that the District Court of Idaho did not hâve jurisdiction 
of the offense charged in the indictment, and therefore the petitioner 
is entitled to his discharge from imprisonment ; and it is so ordered. 
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H. HACKFELD & CO., Limited, v. UNITED STATES. 

(Circuit Court of Appeals, NintU Circuit. October 2, 1905.) 

No. 1,004. 

1. Wkit of Eebor — Dksignation of Parties. 

Tliat a writ of errer désignâtes the parties as plalntîff and défendant, 
followlng the title of the cause in tlie court below, is uot a fatal errer, 
but merely a clérical mistake, which does net affect the right to prose- 
cute the proceedings for revlevv. 

2. ALIENS DUTIES AND LiABILITIES OF SHIPOWNEES — ESCAPE OP IMMIGRANTS 

FEOM Inspection Officeks. 

The duty Imposed on the owners, masters, and agents of ships bringing 
alien immigrants to a port of the United States by Act March 3, 1891. 
c. 551, §§ 8, 10, 26 Stat. 1085, 1086 [U. S. Comp. St. 1901, pp. 1298, 1299]. 
to "adopt due précautions to prevent the landlng of any alien Immigrant 
at any place or time other than that designated by the inspection 
otKcers," aud to detain such Immigrants as ma5' be rejected on board 
until they are returned, does not make a shlpowner, master, or agent an 
insurer of the safe-keeping of alien immigrants while detained for inspec- 
tion in the custody of inspection offleers at a place on land designated 
by such offleers, and they cannot be convicted of a violation of sucb. 
provisions, because of the escape of immigrants while so held without 
their fault or négligence. 

In Error to the District Court of the United States for the District 
of Hawaii. 

J. E. Foulds and Kinney, McClanahan & Bigelow, for plaintiff in 
error. 

Robert W. Breckens, U. S. Atty. (Edward E. Cushman, Sp. Asst. 
Atty. Gen., of counsel), for the United States. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. The writ of error in this case is taken 
from judgments of convictions in 12 separate criminal informations,, 
filed by the United States district attorney in the United States District 
Court for the District of Hawaii, which were ail Consolidated for the 
purpose of trial. 

Each information contained two counts — the first alleging, in proper 
form, that on the 21st day of December, 1908, the défendant (plaintiff 
in error in this court) , as agent of the steamship Coptic, did negligently 
permit to be landed a certain named alien Japanese immigrant, contrary 
to the provisions of section 8 of the Act of Congress of March 3, 1891, 
entitled "An act in amendment to the varions acts relative to immigra- 
tion and the importation of aliens under contract or agreement to per- 
form labor" (26 Stat. 1085, c. 551 [U. S. Comp. St. 1901, p. 1298]) ; and 
the second count alleging that défendant, on the same date, did neg- 
lect to detain on said vessel the same named alien immigrant, contrary 
to the provisions of section 10 of the same act. Verdicts of guilty were 
rendered by the jury upon both counts in each information, and in each 
case judgment was rendered by the court against défendant for $100- 
on the first count and $300 on the second count. 
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The défendant in error moves the court to dismiss the writ of error 
because the parties in the writ are described as the "United States of 
America, plaintifif, and H. Hacicfeld Co., Ltd., a corporation, défendant, 
and neither of them designated as plaintifï in error or défendant." The 
names of the parties were given under the title of the court below, and 
the failure to designate them as the title appears in this court is not a 
fatal error; at most, it would be a mère clérical mistake. The point 
made is too technical to merit serious considération. 

A motion to strike out certain portions of the testimony is subject 
to the same suggestion. If the motion to strike out were granted, it 
would not affect the resuit, because the bill of exceptions contains the 
essential points necessary to détermine whether certain rulings made 
by the court were correct or not. The record is a very lengthy one, and 
it is wholly unnecessary to give more than a brief synopsis of the facts. 

Section 8 of the act under considération provides: 

"That upon the arrivai by water at any place wlthin the United States of 
any alien Immigrants it shall be the duty of the commandlng officer and the 
agents of the steam or saillng vesselby whlch they came to report the name, 
natlonality, last résidence, and destination of every such allen, before any of 
them are landéd, to the proper Inspection oflacers, who shall thereupon go 
or send compétent assistants on board such vessel and there inspect ail such 
aliens, or the Inspection offlcers may order a temporary removal of such 
allens for examlnatlon at a designated time and place, and then and! there 
detain them untll a thorough inspection is made. But such removal shall 
not be considered a landing durlng the pendency of such examlnatlon. 
* • • Durlng such Inspection after temporary removal the superintendenf 
shall cause such aliens to be prOperly housed, fed, and eared for, and also, 
in his discrétion, such as are delayed in proceedlng to thelr destination after 
Inspection. * * * It shall be the duty of the aforesaid officers and agents 
of such vessel to adopt due précautions to prevent the landing of any alien 
immigrant at any place or time other than that designated by the Inspection 
offlcers, and any such offlcer or agent or person in charge of such vessel who 
shall either knowingly or negligently land or permit to land any allen 
immigrant at any place or time other than that designated by the inspec- 
tion offlcers shall be deemed guilty of a misdemeanor." 

The plaintifï in error was the agent of the steamship Coptic. The 
immigrants in question arrived upon said steamship at Honolulu from 
the Orient December 18, 1902. The record shows that they were con- 
veyed from the steamship to Quarantine Island for inspection by sur- 
geons of the marine hospital service, acting under orders from the im- 
migration depart'ment. It also appears that subséquent to the médical 
examination and the finding of a report adverse to the immigrants, but 
prier to the examination and order of déportation made by the immi- 
gration inspectors, the immigrants escaped from Quarantine Island. 
Two days after the escapes were made, the immigration inspecter issued 
his order, refusing the immigrants in question, with about 40 others 
:Who had not escaped, a landing. 

The following letter was admitted in évidence : 

"Immigration Service, Port of Honolulu, T. ET., January 14th, 1902. 

"Dr. L. E. Cofer, Chief Quarantine Office, Honolulu, T. H. — Sir : In vlew 

of the nuniliel' of Asiatic Immigrants, arrlving at this port, on every ship 

from the Orient, we flnd it utterly impossible wlth the llmited force of this 

i office, to niake proper Inspection of such immigrants, as Is required by the 

Immigration laws, during the time thèse ships usually remain In port, and 
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that the most convenîent and praeticable plan of handling them Is to slmply 
check ofif ail arriving steerage passengers, and send them, for subséquent ex- 
aminatlou, to some place of détention. As is well known to you, and I 
believe by the Ti-easury Department also, the steamship conipanies bringing 
thèse people hère hâve no place of détention at ail suited for such large 
numbers; their only provision being for tbe détention of such as inay be 
held after inspection, seldom exeeeding five or six at a time. I am obliged, 
therefore, to ask that we be permitted to continue sending such immigrants 
to Quarantine Island, where they can be properly detained until the inspec- 
tion is completed. 

"RespectfuUy, Joshua K. Brown, Immigration Inspector." 

• * * * ♦ ♦ « 

"Q. After this the inspection of immigrants eontinued at Quarantine 
Island? 
"A. Continued as before; never ceasetl lu fact." 

The record shows that the immigrants who were taken to the island 
for inspection were placed under guards selected and controUed by the 
officers of the government. The wages of the guards, and the cost of 
their maintenance and of the immigrants, were paid by the steamship 
Company, as is required by section 10. It will be noticed that the escape 
occurred while the immigrants were in the custody of the inspection 
ofificers, after the removal from the steamship at a point and place that 
was designated by the inspection officer for the purpose of examination, 
and were there detained by the inspection ofïicers, and were under their 
control at the time of the escape. 

It was not shown that the plaintiff in error did not "adopt due pré- 
cautions to prevent the landing of any alien immigrant at any place or 
time other than that designated by the inspection officers." The steam- 
ship Company could not be held guilty, unless it be the law, as the court 
below virtually held, that it was an insurer of the safety of the immi- 
grants while detained in the custody of the inspection officers of the 
government. We do not think that section 8 of the act is susceptible 
of any such construction. 

At the close of the testimony the court instructed the jury as follows : 

"In relation to the first count of thèse informations, I instruct you that 
from the time of the entrance of the steamer Coptic into the harbor of Hono- 
lulu, upon the date mentioned in the said informations, until tbe final com- 
pletion of the examination of thèse alien immigrants by the proper in- 
spection officers, the custody of such Immigrants remained in the ship, not- 
withstanding that they may hâve been removed from the ship for the 
purposes cf such inspection. In the language of the statute, this 'temporary 
removal shall not be considered a landing pending such examination.' It is 
done, as was shown In thèse cases, for tiie conveuience of the shipping peo- 
ple, and to prevent any delay in the completion of the voyage of such vessel 
at Its terminal point in California. For the purposes of the act itself, thèse 
immigrants are treated as being still on board the vessel, and, until thej 
are declared to be lawfully entitled to enter the United States, the responsi 
bllity for their safekeeping was and is wlth the ship or its agent, under thri 
provisions of the law. They cannot be relleved from this responsibility by 
claiming or proving that any officer or any en)ployé of the United States 
may hâve assumed to look after them. * * * i instruct you further that 
you cannot consider any attempt on the part of the défendant to prove due 
care on its part or the fact that due care was exercised to prevent the 
escape of any of thèse immigrants. Under the provisions of the act of 
Congress upon which thèse informations are based, this is no excuse. The 
steamship company and its agent took the risk, when thèse Japanese immi- 
grants were brought hère, that they might be among the prohibited classes 
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and that they might escape and enter the country unlawfully. Nothîng wlll 
excuse the steamship company or its agent, the défendant in this case, but 
what Is known In tlie law as vis major (overwhehning force) or Inevitab!'' 
accident, and neither o£ thèse things has been shown in thèse cases." 

The same gênerai principles were again emphasized in the instructions 
given with référence to the second count of the indictment under section 
10, closing: 

"I therefore Instrnct you that. If the défendant In thèse cases has not 
proven to your satisfaction that thèse immigrants were returned to the 
port whenee they came, although notlfied of their rejectlon by the proper 
inspection offlcers, then your verdict should be gullty under the second count 
of thèse informations." 

The theory of the court in giving the instructions, as wcll as its rul- 
ings during the trial, as shown by the bill of exceptions, was based upon 
the principles announced by Judge Webb in Warren v. United States, 
58 Fed. 559, 7 C. C. A. 368, which case has been expressly overruled 
by the récent décision of the Suprême Court in H. Hackfeld & Company 
V. United States, 19t U. S. 443, 451, 25 Sup. Ct. 456, 459, 49 L. Ed. 836. 
In construing the provisions of the act under considération, the court 
said : 

"Thls statute Imports a duty, and. In the absence of a requirement that 
it shall be performed at ail hazards, we thlnk no more ought to be required 
than a falthful and careful effort to carry out the duty Imposed." 

That décision shows clearly that the court erred in following the War- 
ren Case, and in charging the jury as above stated. 

Upon the authority of Hackfeld v. United States, supra, the judgment 
of the District Court is reversed, and the court below instructed to dis- 
charge the plaintifï in error. 



HENRY COWELL LIME & CEMENT CO. v. GLOBE NAVIGATION CO., 

Limited. 

(Circuit Court of Appeals, Nlnth Circuit October 2, 1903.) 
No. 1,1T0. 

SHIPPINO— CÔNTRACT OF AFFREIGTITMENT. 

A contract between the consignée of a shipment of lime and the 
carrier construed, and held to be one for the payment of a bonus above 
the frelght, and not to hâve been discharged by the payment of the 
freight at the usual rate by the consignor and its acceptance by the 
carrier. 

Appeal from the District Court of the United States for the Northern 
District of California. 

The appellee was the llbelant in the court below, and in its Ilbel alleged 
that on or about May 1, 1903. It entered into an agreement wlth the appel- 
lant at San Francisco, whereby it agreed to transport to the port of San 
Francisco from Roche Harbor, in Puget Sound, 15,000 barrels of lime, in 
considération of which the appellant agreed to pay, in addition to the freight 
rate which theretofore prevailed between the parties, a bonus of 5 cents per 
barrel. The llbel proceeded to allège performance of the contract by the ap- 
pellee by means of its steamship Tampico. The answer of the appellant de- 
nied that the contract was made wlth référence to the steamship Tampico, but 
alleged that It was made wlth référence to a particular vessel only, to wit, the 
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steamship Eurêka, and upon the condition that tlie loading of the lime should 
commence between the Ttti and lOth days of May, and ttiat the lime was not 
transported by said steamship, nor was said steamship at Roche Harbor 
ready for loading between the 7th and lOth days of May. For a second dé- 
fense, the appellant alleged that on or about the 14th day of May, 1903, the 
appellee made a contract with the Tacoma & Roche Harbor Lime Company, 
the consigner of the lime, at Roche Harbor, for the transportation of the 
lime by the Tampico at a freight rate of 30 cents per barrel and no more, 
and that said corporation paid the appellee said agreed freight rate. On 
thèse Issues testimony was taken, and thereupon the District Court found for 
the appellee for the full amount sued for. 

OIney & Olney, for appellant. 

Charles Page, Samuel Knight, and W. S. Burnett, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the case, delivered the opin- 
ion of the court. 

For some time prior to the transactions out of which the suit arose, 
the appellant, a corporation of the state of Calif ornia, had business deal- 
ings with the Tacoma & Roche Harbor Lime Company, a corporation 
of the state of Washington, from which it purchased lime, with an un- 
derstanding that, if the freight exceeded 30 cents per barrel from Roche 
Harbor to San Francisco, the excess was to be charged back to the 
consignor. The appellee was a corporation having its principal office 
at Seattle and an agent at San Francisco. It owned and operated three 
steamers, the Eurêka, the Meteor, and the Tampico, ail of the same gên- 
erai type, speed, and carrying capacity. It had transported a number 
of shipments of lime for the appellant. In April, 1903, through its 
agent in San Francisco, Mr. Rochester, negotiations with the appellant 
were opened for the transportation of 15,000 barrels of lime. The car- 
rying capacity of the steamers was considerably greater than 15,000 
barrels of lime, and to complète a cargo it was necessary to carry other 
raerchandise. About May Ist Mr. Rochester secured a booking of a 
quantity of coal, to be loaded on the Meteor at Tacoma. He arranged 
with Mr. George, manager of the appellant, for the transportation of 
the lime in conjunction with the coal cargo. The contract is shown by 
a letter written to the appellant on May 4, 1903, by Mr. Rochester on 
l)ehalf of the appellee, which contained the following : 

"Gentlemen : As per our conversation with Mr. George on the flrst instant. 
we Wired our Seattle office as follows: 'Cowell will pay 5 cents per barrel 
bonus on lime. This must be kept secret from McMillin. Cowell requests 
answer by telegram.' To this we receive a reply on the 2d: 'Will accept 
your offer Cowell, providing this is clearly understood. Barring contingencies 
loading commencing between May 7th and May lOth. Lime following as 
soon as possible after other cargo is loaded.' After consulting with your 
Mr. George, over the long distance Une from Santa Cruz this morning, we 
bave telegraphed Seattle as follows : 'Cowell's manager George téléphones 
from Santa Cruz eonfirmlng proposition as per your telegram of 2d, requests 
you notify McMillin immediately, also requests making loading earliest date 
possible.' " 

On May t, 1903, the lime company telegraphed to the appellee at 
San Francisco as follows: 
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"Eurêka wlll be hère today. Avold discussion rate there. That question 
settled hère." 

To which the appellant answered on May 8th : 

"We beg to advise you that we baye already closed at 33-cent freight rate. 
On the llth of April you wired us that her rate was 30 cents, but to make 
the best rate possible. We had the niatter up with Mr. Rocliester, and in 
order to get him to send her at ail we had to make a 3ô-cent rate ; other- 
wise, he would not send her." 

On May 7th, the lime company wrote the appellant: 

"We hâve deflnitely engaged the Meteor to take the cargo of 15,000 barrels 
of lime to you, and they promised she would be hère today. * * * We 
trust that you haye not considered the question of rate with Mr. Rochester, 
as we are handling that question hère with the owners of the vessel." 

To this the appellant answered on May llth: 

"We note that it is deflnitely arrangea for the Meteor to take 15,000 bar- 
rels, and we trust that you will wire us when she salis, which we hope wlll 
be soon. We did make the rate hei'e with Mr. Rochester as already advised 
you, but he slmply would not agrée to take the cargo unless at that rate: 
and after tien days* delay, while be trled to secure other cargo, we concluded 
that it Was better to pay that mnch extra, get the lime hère, dispose of it. 
and be ready for another lot." 

This côrrespondence effectually disposes of the contention of the ap- 
pellant that the contract to pay the bonus of 5 cents per barrel applied 
only to the Eurêka. Mr. Rochester in his testimony denied that the 
contract was made with référence to any particular steamer, and testi- 
fied that about the 20th of April the Eurêka had been taken off the line 
to be sent to Alaska. The côrrespondence above quoted shows that 
the appellant's agent understood that the contract to pay the bonus was 
not affected by the fact that the shipment was to be made on the Meteor, 
iristead of the Eurêka. 

The principal question in the case is whether or not the contract so 
made to pay a bonus of 5 cents per barrel was canceled by the arrange- 
ment which was made between the lime company and the appellee in re- 
gard to the freight rate and the prepayment of the freight by the former. 
There was no further discussion between Mr. George and Mr. Roches- 
ter, the respective agents of the appellee ând the appellant, in regard to 
the freight rate or the bonus, until after the ship arriyed at San Francis- 
co with her cargo. The Meteor had been found to be in a disabled con- 
dition, and the Tampico had been substituted in her place. The Tam- 
pico began her coàling at Tacoma on May 13th, and began loading the 
lime at Roche Harbor on the 15th. She completed loading her cargo 
there on the 17th, and on the following day sailed for San Francisco. 
In the meantime, on the morning of the 12th, Mr. Rochester telephoned 
to Mr. George that he had received notice that the Tarripico had been 
substituted for the Meteor, and would sail from Tacoma on the 13th. 
In answer to this Mr. George made no objection, nor was anything 
said in regard to the bonus. On the 23d the Tampico arrived at San 
Francisco, and the appellee's agent presented to the appellant a bill 
for the bonus of 5 cents per barrel. Paymentwas refused on the ground 
that the freight had been paid at Roche Harbor. The côrrespondence 
which followed between the lime company and the appellant shows the 



HENKT COWELL L. & 0. CO. V. GLOBE NAVIGATION 00. 15 

circumstances and the mnderstanding under which the freight was paid 
at Roche Harbor. The lime company wrote to the appellant on June 
2d: 

"As we hâve written to you a number of times, the agreed rate of freight 
•with the Globe Navigation Company was 30 cents per barrel. Tbat was 
prepaid, and we hâve our recelpt for same. This freight matter we handled 
«xclusively with that Company direct, and there can be no possible misunder- 
standing about It. They Informed us, however, as we wrote yon, that you 
had offered a spécial inducement of 5 cents per barrel to Jlr. Uochester as 
a private matter between you and him on, that cargo. We simply declined to 
diseuss that question, referring It to you entirely, as we knew nothiug about 
it." 

It is clear from the correspondance that the lime company, in prepay- 
ing the usual freight rate of the lime, did so to protect itself. Under 
its arrangement with the appellant, if the freight rate exceeded 30 cents 
per barrel, the excess was to be charged back to the lime company. The 
lime company had received the information that a spécial rate had been 
agreed upon in San Francisco. It was evidently apprehensive that 
that arrangement might resuit in a charge against it. It was unwilling 
to assume any liability in regard to the bonus which it was informed had 
been exacted by Mr. Rochester. It left the parties to that agreement 
to adjust the liability thereunder, if any there were. The contract in- 
volved in this suit had nothing to do witli the freight rate. Nothing 
was said in it about the freight rate. It was purely and simply a con- 
tract for a bonus in addition to the freight rate. It was the freight rate 
alone that was paid by the lime company at Seattle. How can it be said 
that the prepayment of the usual freight, and its receipt by the appellee, 
canceled or affected the original contract for a bonus of 5 cents per 
barrel or discharged the appellant of its liability therefor. It is true 
that as car ly as May 7th, the lime company wired the appellant to avoid 
discussion of the freight rate, and said that that question would be set- 
tled at Roche Harbor. But nothing was done in pursuance of that no- 
tice. No readjustment of the bonus contract was made at San Fran- 
cisco, nor was there any répudiation of the agreement to pay the bonus. 
On the contrary, the appellant answered, informing the lime company 
that it had already closed the contract at 35-cent freight rate, and that 
in order to get the cargo sent at ail it had to make that rate. It is true 
that in its communication the extra 5 cents was added to the freight 
rate, and was not referred to as a bonus ; but the reason for this would 
seem to hâve been that at that time the appellant expected the lime com- 
pany to assume liability for the extra 5 cents as part of the freight rate. 

Nor is the appellant relieved of its liability under the contract by 
the fact that the loading of the lime did not begin between May 7th and 
May lOth. The proviso in the contract was that : 

"Barring contingencies, loading eommenelng between May 7th and May lOth, 
Lime following as soon as possible after other cargo is loaded." 

This means that the loading of the other cargo was to begin between 
May 7th and May lOth, and the loading of the lime as soon as possible 
thereafter, ail subject, however, to contingencies that might cause de- 
lay. Such contingencies arose. The Meteor was found to be unsea- 
worthy, and was by the inspectors ordered upon the dry dock, so that 
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the loading of the cargo began on May 13th and the loadiitg of the lime 
began on May 15th. But on the 12th the appellant received notice that 
the loading of the coal would not begin until the 13th and made no ob- 
jection to the delay. When the appellant was asked for payment of 
the 5 cents per barrel bonus, liability was denied, not on the ground 
that the shipment had not been made upon the Eurêka, nor upon the 
ground of the delay in beginning loading, but upon the ground only 
that the freight had been prepaid at Roche Harbor. 

We find no error in the decree of the District Court, and it is accord- 
ingly affirmed. 



CONNERS et al. v. UNIÏED STATES. 

(Circuit Court o£ Appeals, First Circuit July 6, 1905.) 

No. 547. 

CONTEACTS — Change in SPECincÀTioNS of Bun-niNG Conteact — Mode or Fix- 
INO Compensation. 

A contract for tlie construction of a foundry at a navy yard contalned 
a provision that, if during ttie progress of tlie work it should "be deemed 
necessftry or désirable" by the United States to make any clianges or 
modifications in the plans or speclflcations 'affecting thfe cost of the work 
in a sum exceeding $300, the Increased or diminished compensation to 
be paid for the work i>hould be assessed by a board of naval officers ap- 
poiiited for the purpose. and should be based upon the aetual cost 
During the progress of the work, it was fonnd that the wood called for 
by the contract, and required to lie fireproofed, would not be improved by 
such treatment and it was decided to omit such flreprooflng, and a 
board was appointed, who assessed the decreased Cost by reason of such 
omission. Udd, that the change was within such provision of the con- 
tract, ànd that the assessmeiit made thereunder wds conclusive on the 
parties, and excluded the Jurisdietion of the courts over a controversy 
between them as to the amount to be deducted from the contract price. 

In Error to the District Court of the United States for the District 
of Massachusetts. 

For opinion below, see 130 Fed. 609. 

Hiram P. Harriman, for plaintiffs in error. 

William H. Garland and Guy A. Ham, Asst. U. S. Attys. 

Before COLT and LOWELL, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

LOWELL, Circuit Judge. This was a pétition fîled under the pro- 
visions of the Tucker Act of March 3, 1887, c. 359, 24 Stat. 505 [U. S. 
Comp. St. 1901, p. 752]. The allégation that the United States made 
a contract with the petitionèrs was in substance asfollows: The said 
Conners thereupon in writing ofïered and bid to do the work for the sum 
of $39,920, and if the railroad was omitted, to deduct the sum of $700, 
and if the fireproofing of the lumber was omitted, to deduct the sum of 
$900; ail said options being parts of the one and only bid of your peti- 
tionèrs, and the said United States accepted said offer and bid, and omit- 
ted said railroad and fireproofing. The United States pleaded the gêner- 
ai issue, and the case was heard in the Circuit Court upon agreed facts. 
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The bill of exceptions, indeed, sets out that there was "other évidence 
introduced before the court," but from the last paragraph of the "agreed 
facts" and from the arguments of counsel we assume that this other évi- 
dence referred to a matter not now before us. The learned judge made 
certain findings of fact and rulings of law, and ordered judgment for 
the United States on the ground of a variance between pleadings and 
proofs. Having seasonably excepted to the ruHngs, the petitioners as- 
signed error: (1) That the Circuit Court erred in ordering judgment 
for the United States. (4) That the court should hâve ruled that the 
acts of the United States were an acceptance of the proposai of the 
petitioners to complète the building, omitting railroad and fireproofing, 
for $38,230. (5) That the court should hâve ruled that the acts of the 
United States were an acceptance of the proposai of the petitioners to 
deduct only $900 if fireproofing was omitted. 

The learned judge found as a fact that the contract alleged in the péti- 
tion was never made. His finding has the efïect of the verdict of a jury, 
and can be disregarded only if there was no compétent évidence to sup- 
port it. U. S. V. Clark, 96 U. S. 37, 24 L. Ed. 696. Hère the finding 
was abundantly sustained by the évidence set out in the agreeed state- 
ment of facts. The United States advertised for proposais to be made 
according to certain items, one of which was for foundry, railroad, and 
fireproofing, a second for foundry and fireproofing without railroad, and 
still a third for foundry without railroad or fireproofing. The petition- 
ers made bids like those set out in their pétition, and the United States 
accepted the bid for the building without railroad, but with fireproofing. 
A written coptract, in which al! previous offers, bids, and negotiations 
were embodied and merged, was thereafter executed. That the fire- 
proofing was subsequently omitted, under a clause of the written con- 
tract providing for changes, or by reason of an agreement outside the 
contract, afifords no évidence of the acceptance by the United States of 
the petitioner's original third bid. It follows that there was a variance 
between the pétition and the proof. 

The petitioners, however, now contend that, as the case was heard 
upon an agreed statement of facts, the pleadings may be disregarded, 
and an' award made to the petitioners, if, upon the facts stated, they are 
entitled to recover in any proceeding within the jurisdiction of the Cir- 
cuit Court. This contention was not made in the court below, and has 
been argued to this court only upon supplemental briefs. 

In a submission upon an agreed statement of facts, the parties may in- 
sert in the submission or agreement that judgment shall be entered 
without regard to the pleadings, as the plaintifl: or défendant is entitled 
to prevail in any form of pleadings. See Second Religious Society v. 
Harriman, 125 Mass. 331. And the same resuit may be reached by 
statute. See Day v. Day, 100 Ind. 460. In the absence of statute and 
of express agreement, a gênerai submission upon agreed facts, without 
more, has been held to require a judgment for the party who would pre- 
vail upon the merits, had the plaintifï's and defendant's rights, as shown 
by the agreed facts, been presented to the court by appropriate plead- 
ings. West Roxbury v. Minot, 114 Mass. 546; Cushing v. Kenfield, 5 
Ailen, 307 ; Merrill v. Bullock, 105 Mass. 486 ; Folger v. Columbian Ins. 
141 F.— 2 
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Co,, 99 Mass. 267, 277, 96 Am. Dec. 747; Rogers V. Daniêll, 8 Allen, 
343, 349; Cleaveland v. JFive Cents Savings Bank, 129 Mass. 27, 32; 
Ellsworth V. Brewer.ll Pick. 316 ; McCue v. Whitwell, 156 Mass. 205, 
30 N..E. 1134; Snow v,' Miles, 3 Clifï. 608, 610, Fed. Cas. No. 13,146. 
In thèse cases the facts were agreed and stated jn varions fortris, but 
the court treated the précise form of submission or agreement as imma- 
terial, and, under a gênerai submission upon agreed facts without spé- 
cial stipulation, gave judgment upon the merits of the case as shown by 
the agreçd facts, quite irrespective of the pleadings. The practice is 
not according to the ordinary course of the common law, whiçh requires 
the court to détermine issues raised by pleadings, but it is established 
in Massachusetts, and nothing in the laws of the United States or in the 
rules of the fédéral courts is shown to contravene its application in this 
district to the trial of actions at law. 

The case at bar is not an action at law. The proceedings are had un- 
der the Tucker act, above mentioned. Section 5 of that act provides 
that the "pétition shall set forth the full name and résidence of the 
plaintifï, the nature of his claim, and a succinct statement of the facts 
upon which the claim is based, the money or other thing claimed or the 
damages sought to be recovered, and praying the court for a judgment 
or decree upon the facts and law." The material parts of this section 
are similartothose ordinary provisions of practice acts or rules of court 
which regulate the plaintifï's pleadings in law or equity, Mass. Rev. 
Laws, c. 173, § 6 ; Mass. Sup. Ct. Eq. Rules, 30-23. We see no rea- 
son to suppose that Congress intended to attach to the requirement of a 
pétition filed under the Tucker act substantially grëater importance than 
telongs to the pleadings in other légal proceedings. It is to be noticed 
that the Tucker act contains many expressions, assimilating proceed- 
ings thereunder to proceedings at law, in equity, and in admiralty, re- 
spectively. See sections 4, 7, 9, and elsewhere passim. Moreover, 
counsel for the petitioners, on the one hand, contend that they are en- 
titled to recover upon the merits of the case, and without regard to the 
variance, while counsel for the United States, on the other hand, con- 
tend that, irrespective of the pleadings, and upon the agreed facts, the 
petitioners are not entitled to recover any thing. Under thèse circum- 
stances, we think that we are justified by the évident wish of both' parties 
to reach a décision of this case upon the merits, to treat it in this respect 
as if it were an ordinary trial at common law in the courts of Massa- 
chusetts. See District of Columbia v. Bames, 197 U. S. 146, 154, 25 Sup. 
Ct. 401, 49 L, Ed. 699. We do not décide that this disposition of the 
case would be permissible against the objection of the United States. 

The variance bet.ween pleadings and proofs having been thus dispos- 
ed of, we corne to the merits of the case as disclosed by the agreed facts. 
The written contract upon which thèse proceedings are based is not 
found in the record — a serious omission — as a court should ordinarily 
hâve before it the whole instrument which it is called upon to construe. 
The contract contained the foUowing paragraphs : 

"Third. The party of the flrst part further agrées that If during the 
progress of the work It shal! be deemed; by the party of the seeôtid part, 
•necessary or désirable to make auy changes or modifications in the said 
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plans and spécifications affecting the cost of the work to be done hereunder, 
said changes or modifications, and the ainount of the inereased or diminlshed 
compensation to be paid the party of the first part in conséquence thereof, 
shall be stipulated and agreed to in wrlting by the parties to the contract 
before the work contemplated by such changes or modifications Is begun ; 
and such inereased or diminished compensation shall, when exceeding $300, 
be assessed by a board of naval offlcers appointed for the purpose, and shall 
be based upon the actual cost." 

"14. Changes. Should It be to the Interests of the government to make 
any changes in the plans or spécifications exceeding ?300 in value, the in- 
ereased or decreased compensation to which the contracter may be entitled 
is to be determined by a board of three naval officers, and the contracter 
shall be bound by its décision, if the décision of the board is approved by the 
Chief of Bureau of Yards and Docks, and no further payments shall be made 
until Its décision, so approved, shall be accepted by the contracter in v('riting. 
Changes in plans or spécifications not exceeding $300 In value may be made 
by mutual agreement. In wrlting, between the contracter and the Chief of 
Bureau of Yards and Docks." 

Two companies engaged in the business of fireproofing wood reported 
to the petitioners that the wood called for by the contract was not fit 
for fireproofîng, and that its value for the contract purposes would not 
be inereased by that treatment. The Chief of Bureau of Yards and 
Docks thereupon decided not to require fireproofing, and a board of three 
naval officers was appointed by the commandant of the Portsmouth 
Navy Yard to consider the changes in the contract for the construction 
of the foundry, and to report upon the decreased cost by reason of 
omitting the fireproofîng. The board reported, recommending that the 
fireproofing be omitted, and Computing the decreased compensation on 
that account at $3,605. This décision was approved by the Chief of 
Bureau of Yards and Docks. The United States requested the petition- 
ers to sign a supplemental agreement for this déduction, but the peti- 
tioners refused to agrée to any déduction except $900. The United 
States thereupon ordered the petitioners to complète the building under 
the contract, and this the petitioners did, without fireproofing, and they 
were paid the contract price, less $3,605. 

The learned judge found as a fact that the omission of fireproofing 
was not within the fourteenth paragraph, but was a necessity arising 
from mutual mistake; that therefore the ascertainment of decreased 
compensation by the board of naval officers was ineffectuai, and not ap- 
propriate to the existing conditions, and that the amount by which the 
compensation stipulated should be decreased was ascertainable by the 
rules of common law, independently of any spécial provision of the con- 
tract. Section 7 of the Tucker act requires the trial judge to file writ- 
ten findings of the facts in the case. Thèse findings of fact hâve the 
weight of the verdict of a jury, and cannot ordinarily be revised by the 
appellate court. But the Suprême Court has decided that, where the 
record contains ail the testimony upon which the judge's findings of 
fact are based, the appellate court may examine if there is compétent 
évidence to support the findings, and, if there be no évidence, may dis- 
regard the findings, and reverse the judgment. United States v. Clark, 
96 U. S. 37, 24 L. Ed. 696. See Collier v. United States, 173 U. S. 79, 
81, 19 Sup. Ct. 330, 43 L. Ed. 621. Hère the appellate court has before 
it, unçhanged in form, ail the évidence presentcd to the trial judge. We 
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think, therefore, that we may détermine whether the agreed facts con- 
tained évidence sufEcient tô support his findings. While the third and 
fourteenth paragraphs, above quoted, differ somewliat in language, they 
seem to us to be in substantial agreement, each slightly supplenienting 
the other, and applicable to substantially the same facts. We think that 
the change in question was made because deemed by the United States 
in its interest to be necessary and désirable, and we are unable to see that 
the assessment of diminished compensation was not made in accordance 
with the written contract. 

We agrée with the learned judge that an agreement like that above 
quoted is not ineffectuai as depriving the court of jurisdiction over a 
controversy, and we are therefore of opinion that the contention of the 
United States is sustained, and that the petitioners are, upon the merits 
of the controversy, entitled to recover nothing. 

The judgment of the Circuit Court is afïirmed. 



FOWLER V. OSGOOD. 

(Circuit Court of Appeals, Eiglith Circuit October 20, 1905.) 
No. 2,088. 

1. Receivee— Suiî^-In a Fobeiqn Jurisdiction. 

A receiver In cbancerj' of an msolvent corporation, appointe^ by the 
United States Circuit Court for the Soutliern District of lowa, being 
authorized thereto by the court appointing him, brought suit in equity in 
the United States Circuit Court for the District of Colorado for the re- 
covery of a fund, from a résident of the latter state, alleged to be held in 
trust for the beneflt of creditors of the estate. Helâ, thiit such receiver 
had no légal status to maintain such suit in a jurisdiction foreign to that 
appointing hina, even though leave to Institute such suit was granted by 
the Colorado court, and although the bill alleged that tliere were no cred- 
itors of the Insolvent corporation in the state of Colorado. 

[Ed. Note. — Actions by and against receivers of fédéral courts, see note 
to J. I. Case Plow Co. v. Finks, 26 C. C. A. 49.] 

2. Equity— Demubreb to Bili. — Judoment. 

Where a demurrer to the bill is gênerai, and spécial for the want of 
jurisdiction, the judgment sustaining the demurrer soleiy on the ground 
of want of jurisdiction should be limited accordingly, as a decree of dis- 
missal of the bill concludes the défendant on the- merits. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

N. T. Guernsey and J. C. Helm (John R. Bixon, on the brief), for 
appellant. 

Cass E. Herrington and D. C. Beaman, for appellee. 

Before SANBORN, Circuit Judge, and PHILIPS and CARLAND, 
District Judges. 

PHILIPS, District Judge. On January 23, 1900, the Atlantic Trust 
Company, a New York corporation, recovered judgment in the Circuit 
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Court of the United States for the Northern District of Illinois against 
the lowa & Illinois Coal Company, an lowa corporation, in the sum of 
$341,838.22. On the loth day of February, 1900, said trust company 
recovered judgment against said coal company for a like sum in the Cir- 
cuit Court of the United States for the Southern District of lowa. Exe- 
cutions were issued on said judgments, and returns of nulla bona were 
made prior to the 4th day of August, 1900, on which latter date the 
said trust company filed a creditors' bill in the Circuit Court of the 
United States for the Southern District of lowa against said coal com- 
pany, alleging the rendition of said judgments and the issuance and 
return of said exécutions, the insolvency of said coal company, and that 
it had assets not subject to levy and sale on exécution, consisting of 
choses in action, claims of an équitable character, which in equity should 
be sequestered by the court to enforce the satisfaction of said judgments. 
The complainant asked that the business afifairs of the coal company be 
administered and wound up ; that its assets, when collected, be applied 
upon said judgments ; and for the appointment of a receiver to take pos- 
session and custody of its books and records, and to collect its assets, 
In this suit, on the 24th day of January, 1901, the said Circuit Court for 
the Southern District of lowa appointed the complainant, Isaac W. 
Fowler, receiver of said coal company, investing him with the usual 
powers of a receiver in chancery. On the I4th day of January, 1902, 
the said lowa Circuit Court made an order authorizing the receiver to 
institute and prosecute, outside of the Southern District of lowa in other 
courts of compétent jurisdiction, such action or actions at law or suit 
or suits in equity as in the judgment of said receiver might be necessary 
or expédient to institute and prosecute in order to collect and reduce to 
his possession ail such rights, debts, équitable interests, property, and as- 
sets of said corporation, so that the proceeds of the same might be ap- 
plied to the payment of the debts of said corporation. Thereafter sai^'- 
receiver, upon leave granted by the local court, instituted the présent 
suit in equity in the United States Circuit Court for the District of Colo- 
rado, whereby he sought to recover from the défendant, Osgood, a large 
sum of money alleged to be in his hands in trust for the benefit of said 
corporation, and which in equity is liable to séquestration at the suit 
of the said receiver. To this suit the défendant appeared and demur- 
red, on the ground, among others, that it appears on the face of the 
bill that the complainant is a foreign receiver, and as such bas no power 
to sue in the jurisdiction of said Colorado court. The demurrer was 
sustained, and the bill dismissed. To reverse this decree, the complain- 
ant prosecutes this appeal. 

The question to be decided is, could the receiver appointed by the 
court of the state of lowa maintain this suit in a court of the state 
of Colorado ? This question was presented to the Suprême Court of the 
United States in 1854, in Booth v. Clark, 17 How. 322, 15 L. Ed. 164. 
After thorough discussion, it was ruled that a receiver in chancery ap- 
pointed by a court of one jurisdiction bas no authority to sue in a 
jurisdiction foreign to that appointing him for the recovery of prop- 
erty or assets of the debtor. This for the reason that strch receiver is the 
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mère right ârm of the court appointing him, to obey its orders in mat- 
ters of administration within its jurisdiction, and as such is entirely 
subject to its control. He exécutes bond for the faithful performance 
of his duties, to account alone to the court appointing him; and the 
funds coming to his hands as such receiver are in custodia legis, held 
by him for distribution and application by the court whose commission 
he holds. 

Adverting to the exception where, under statutes of the state of the 
domicile of the corporation, on its insolvency or dissolution the assignée 
in law becômes vested with the title to the property, with ail the powers 
conferred by the charter or statute, becomes, pro hœc, the corpora- 
tion, and can therefore recover its property wherever situate, the learn- 
ed justice said that none of thèse alter the relation of a mère receiver 
in chancfery to the court appointing him, empowering him to sue in his 
own name officially in another jurisdiction for the property or choses in 
action of a judgment debtor. 

"Indeed, whatever may be the recelver's rights under a credltors' blll, to 
tUe possession of the property of the debtor In the state of New York (the 
jurisdiction where the receiver was appointed), or the permissions which may 
be given to him to sue for such property, we understand the décision of that 
state as confining his action to the state of New York." 

The doctrine of this case has been uniformly followed and steadfastly 
adhered to by the Suprême Court. In Quincy M. & P. R. Co. v. Hum- 
phreys, 145 U. S. 82, 12 Sup. Ct. 787, 36 L. Ed. 632, where the powers 
of such receiver were under considération, the court quoted with ap- 
proval the following language : 

"The ordtnary chancery receiver, such as we hâve in this case, Is clothed 
with no estate In the property, but is a mère custodian of it for the court, and 
by spécial authority may become an offlcer of the court to effect a sale of the 
i>roperty, Jf that be deemed necessary for the beneflt of the parties concerned." 

In Haie v. Allinson, 188 U. S. 56-64, 23 Sup. Ct. 2U, 47 L. Ed. 380, 
Mr. Justice Peckham, speaking for the court, said : 

"We do not think anything has been said or decided in this court which 
destroys or limlts the controlling authority of that case." 

And quoted with approval the following: 

"He [the receiver] has no extraterrltorial power of officiai action; none 
•.\'hich the court appointing him can eonfer, with authority to enable him to 
go into a foreign jurisdiction to take possession of the debtor's property; 
uone which eau give him, upoh the prlnciple of comity, a privilège to sue in a 
foreign court or another jurisdiction, as the judgment créditer hlmself mlght 
hâve done, where his debtor may be amenable to the tribunal which the crédit- 
er may seek." 

Because Of the suggestion made in the discussion by Mr. Justice 
Swayné, in Booth v. Clark, that to permit a foreign receiver 
to recover the assets of the debtor situate in another jurisdic- 
tion would contravene the rule of comity, which forbids that the assets 
of the debtor having a situs in the forum should thus be withdrawn f rom 
its morè convenient access by the local creditors, the courts of many of 
the States hâve Conceived that if leave be first obtained from the local 
court to institute suit by the foreign receiver, and especially where it 
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is averred, as in tlie bill hère under review, that there are no local credtt- 
ors, the reason of the rule denying the right of action by the foreign re- 
ceiver should net apply. But the discussion in full by Mr. Justice 
Swayne clearly enough indicates that such was not the view of the Su- 
prême Court. Arguendo he said : 

"We thlnk that a receiver could not be admitted to the comity extended 
to judgment creditors, without an entire departure from ehancery proceed- 
ings, as to the manner of his appointment, the securitles which are taken from 
him for the performance of his duties, and the direction which the court has 
over him In the collection of the estate of the debtor, and the application and 
distribution of them. If he seeks to be recognized in another jurisdiction, it 
Is to take the fund there out of it, without such court havlng any control of 
his subséquent action In respect to it, and without his having even officiai pow- 
er to give security to the court, the ald of which he seeks, for his taithfui 
conduct and officiai accountability. AH that could be done upon such an ap- 
plication from a receiver, accordlng to ehancery practice, would be to trausfer 
him from the loeality of his appointment to that where he asks to be recog- 
nized, for the exécution of his trust in the last, under the coerclve ability of 
tbat court ; and that it would be difficult to do, where It may be asked to be 
done, without the court exercising its province to détermine whether the suitor. 
or another person wlthin its Jurisdiction, was the proper person to act as 
receiver." 

This question has recently undergone a thorough re-examination and 
discussion by the Suprême Court in Great Western Min. & Mfg. Co. v. 
Harris et al. (decided May 29, 1905) 198 U. S. 561, reported in 25 Sup. 
Ct. 770, 49 L. Ed. 1 163, Mr. Justice Day, in discussing the rule in Booth 
V. Clark, said that it never had been departed from by that court, and 
was rigidly adhered to. He said : 

"The décision rests upon the principle that the recelver's riglit to sue in a 
foreign jurisdiction is not recognized upon principles of comity, and the court 
of his appointment can clothe him with no power to exercise his officiai duties 
beyond its jurisdiction. The ground of this conclusion is that every jurisdic- 
tion. In which it is sought, by means of a receiver, to subject property to tlie 
control of the court, has the right and power to détermine for itself who the 
receiver shall be, and to make such distribution of the funds realized wlthin 
Its own Jurisdiction as wlll protect the rlghts of local parties interested there- 
in, and not permit a foreign court to préjudice the rights of local créditera 
by removing assets from the local jurisdiction without an order of the court, 
or its approval as to the offlcer who shall act In the holding and distribution 
of the property recovered." 

He adverted to the conflîcting décisions of the state courts upon the 
right of a receiver, upon principles of comity, to sue in a foreign juris- 
diction, and said: 

"In this court, since the case of Booth v. Clark, we deem the practice to 
be settled, and to lirait a receiver wlio dérives his authority from hia appoint- 
ment as such to actions, either in his own name or that of an insolvent cor- 
poration, siich as may be authorized within the Jurisdiction wherein lie was 
appoluted." 

While it is true that it does not appear that there was présent in that 
case the allégation that the receiver obtained the consent of the court 
in which the suit was brought to sue, or the allégation that there were 
no creditors in the jurisdiction of the forum, had such fact affected the 
rule, presumably it would hâve been so stated by the court, as the diver- 
gency of décisions of some of the state courts, to which he adverted, 
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rested upon such facts. On the contrary, it is quite manifest from the 
opinion that, in so far as the fédéral courts are concerned, the only 
method for reaching the property or assets of an insolvent corporation 
in a jurisdiction foreign to that where the receiver in chancery is ap- 
pointed is by resort to an ancillary receivership where the property or 
asset sought to be recovered has its situs or where the debtor résides. 
The leave granted by the court in Colorado to sue in that jurisdiction 
determined nothing as to the power of the foreign receiver to maintain 
the suit when brought. It did not hâve the effect to control any fund 
by that court the receiver might recover in the suit. The receiver was 
under no bond of accountability to that court. The permission to sue, 
therefore, was in légal eflfect, meaningless. Whatever may be the 
view of any individual as to the correctness or advisability of the rule 
established by the Suprême Court, it is sufScient for us to say that it 
is conclusive on this court. 

The demurrer for the reasons above stated was properly sustained. 
But the demurrer challenged the bill on nine other grounds, some 
of which went to the merits of the cause of action, and the decree is a 
gênerai dismissal of the bill without any statement of the reason for it. 
A gênerai judgment or decree of dismissal, without more, renders ail 
the issues in the case res adjudicata and constitutes a bar to any subsé- 
quent suit for the same cause of action. Hence, when a court dis- 
misses a suit upon some ground which does not go to the merits of the 
cause of action, but leaves them open to considération in another court, 
or at another time, or in another way, the decree of dismissal must ex- 
pressly adjudge that it is rendered for the spécifie reason upon which 
it is based, or must expressly provide that it is made without préjudice. 
Indian Land & Trust Co. v. Shoenfelt, 135 Fed. 484, 487, 68 C. C. A. 
196; U. S. V. Pine River Logging & Improvement Co., 78 Fed. 319, 325, 
24 C. C. A. loi, 107; Speer v. Board of Commissioners, 88 Fed. 749, 
752, 32 C. C. A. ICI, 105 ; Mitchell v. Dowell, 105 U. S. 430, 26 L. Ed. 
1142 ; Cecil National Bank v. Thurber, 59 Fed. 913, 914, 8 C. C. A. 365, 
367; Russell V. Clark, 7 Cranch, 69, 90, 3 L. Ed. 271 ; Hooven, Owens 
& Rentschler Co. v. John Featherstone's Sons, 49 C. C. A. 229, 233, 
111 Fed. 81, 85 ; House V. Mullen, 23 Wall. 42, 46, 2^ L. Ed. 838. The 
gênerai decree of dismissal was therefore erroneous. 

It is reversed, with costs against the appellant, and the case is remand- 
ed, with directions to the court below to enter a decree of dismissal of 
the suit, which shall adjudge, in the decree, that it is dismissed on the 
sole ground that the complainant is a foreign receiver and hence with- 
out power to sue in the court below, and that it is dismissed with- 
out préjudice to other suits and proceedings which do not involve this 
objection. 
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BEAR V. CHICAGO GREAT WESTERN RT. CO. 

(Circuit Court of Appeals, Eightli Circuit October 28, 1905.) 

No. 2,134. 

1, RAILROADS LlABIUTY FCB KiLLINQ STOCK MiNNESOTA STATUTE. 

Gen. St Minn. 1894, § 2693, provides that railroad companies shall be 
liable for domestic animais Ijilled or injured by tbeir négligence, and that 
a faliure to build and malntaln cattle guards and fences, as required by 
the preceding section shail be deemed an act of négligence. Section 2695, 
as amended by Laws 1897, p. 612, c. 346, provides tliat any railroad Com- 
pany which bas failed or neglected to build and maintain fences, cross- 
Ings, and cattle guards shall "be liable for ail damages sustained by any 
person in conséquence of such failure or neglect," and that its provisions 
shall not repeal or change in any vray the provisions o£ section 2693. 
Eeia, that the two sections relate to différent subjects. Section 2693, be- 
Ing spécifie, governs entirely with respect to the killing or injury of do- 
mestic animais, while section 2695, although gênerai in its terms, applies 
only to other cases of damages not covered by section 2693. 

2. Same — Failuee to Pence — Stock Killed on Adjoinino Raiiboad. 

Under Gen. St. Mlnn. 1894, §2693, which provides that "ail railroad 
companies shall be liable for domestic animais killed or injured by the 
négligence of such companies, and a failure to build and maintain cattle 
guards and fences as above provided shall be deemed an act of négligence 
on the part of such companies," to justify a recovery it must appear that 
an animal was killed or injured on the right of way of the railroad Com- 
pany which Is siMd, trom which danger it was the purpose of the statute 
to protect domestic animais ; and no recovery can be had for an animal 
Injured or killed on the adjoining right of way of another railroad Com- 
pany, although its access thereto was through defective fences of de- 
fendant. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

This was an action by Bear against the Chicago Great Western Raiiway 
Company to recover the value of a horse alleged to bave been killed because 
of the failure of the défendant to maintain fences and cattle guards inclosing 
its right of way as required by the Minnesota statutes. Por some distance in 
the vicinity of St Charles, Minn., the railroad of the défendant and that of 
the Chicago and Northwestern Raiiway Company are parallel and their rights 
of way adjoin. Each right of way is 100 feet in width. That of the détend- 
ant is north of that of the Northwestern Company. Along the north Une of 
the right of way of the défendant runs a public highway. With the exception 
of an opening, to which attention wlll presently be directed, the défendant 
maintained a f ence along its north Une ; and the Northwestern Company maln- 
tained a fence along its south Une, with the exception of an opening corre- 
sponding to the one on the north. There had been a fence dividing the two 
rights of way, but it had become dilapidated and had fallen into disuse, and 
for the purposes of this case it may be assumed that no partition fence ex- 
isted, and that the rights of way were inclosed together by the fence of the 
défendant «pon the north and the fence of the Northwestern Company upon 
tlie south. The openings in thèse fences were opposite each other and were so 
left to admit of a private crossing over the tracks and rights of way, which, 
however, was not protected by either company by cattle guards or latéral 
fences. The plaintiff owned a horse alleged to be of the value of more than 
$2,000. The horse, being in the public highway, on the north entered the open- 
ing in the defendant's fence, went across its right of way and track, and upon 
the right of way and track of the Northwestern Company, where it was killed 
by a passing train owned and operated by the latter company. Hence plaln- 
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tlff's action. Upon the conclusion of the plaintiff's évidence, whlch tended t» 
prove tlie facts abovfe rëclted, tlie Circuit Court directed the jury to return a 
Terdict in favor of the défendant. This proceeding in error Is prosecuted to 
review the jùdgment rendered'ilpon the verdict so returned. 

Henry M. Lamberton (Fred C. Campbell, on the brief), for plaintiff 
in error. 
John L. Erdall (A. G. Briggs, on the brief), for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOR, Circuit Judge, after stating the case as above, delivered the 
opinion, of the court. 

Whatéver duty rested tipon the défendant to inclose its right of way 
must be found in législative enactment. None existed at the common 
law. The plaintiff points to sections 2692-2695, Gen. St. Minn. 1894, 
and the amendment of the lattèr section by chapter 346, p. 612, of the 
Laws of 1897. So far as need be set forth, they are as follows : 

Section 2G92 required every railroad company in the state to build wlthin a. 
limltçd tipie substahtial fencés On each side of its road and sufficient cattle 
guards at ail wagon crosslngs. 

"Sec. 2093. AU railroad companies shall be liable for domestlc animais 
kllled or injùred'by the négligence of such companies; and a f allure to bulld 
and malntaln cattle guards and fences as above provided, shall be deemed an 
act of négligence on the part of such cornpanies." 

Section 2694, Whlch also relates exeluSively to domestlc animais, provides for 
the recovery of increased costs. 

"Sec. 2(595. Any Company or corporation operatlng à line of railroad in this 
state, and which company or corporation bas failed or neglected to fence said 
road, and to erect crosslngs and cattle guards, and maintaln such fences, cross- 
lngs, and cattle guards, shall hereafter be liable for ail damages sustalned by 
any i^erson In conséquence of such f allure or neglect" 

It is provided in the act of 1897, amending section 2695, that there 
shall be no repeal or change in any way of sections 2693 and 2694, 
but the same shall remain in full force and effect, and the liability of 
any railroad companies for damages to stock therein and thereby 
imposed shall in no way be changed, fescinded, or modified. 

It wiir be observed from the statement preceding this opinion that, 
while plaintiff's horse entered the opening in defendant's fence, it was 
not killed upon defendant's right of way or by one of its trains. There 
are two phases of the plaintiff's Contention: (1) That the provisions 
of the statutes above qtiotéd, and especially those of section 2695, 
are broad enough to cover the case at bar, and that in their appli- 
cation it is immaterial that the horse met its death upon the adjoin- 
ing right of way of another company; (2) that the failure of the 
défendant to build and maintain lawful fences and cattle guards was, 
in the language pf section 2693, "an act of négligence," and further 
that such négligence was the proximate cause of the killing of the 
horse. 

Since this cause was submitted the Suprême Court of Minnesota 
has decideid tifiat section 2693 deals exçlusively with the liability of 
railroad companies in respect of domestlc animais killed or injured 
through théir neglect to fence their roads; that to justify a recovery 
under that section it must appear that a domestic animal was injured or 
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killed upon the right of way of the railroad company which is sued; 
that no recovery can be had if the animal was injured or killed upon 
an adjoining right of way of another railroad company, although its 
access thereto was through defective fences of the défendant; and, 
finally, that the history of the Minnesota législation upon the subject 
shows that amended section 2695 was intended to apply, not to domes- 
tic animais, but to other cases. Frisch v. Chicago Great W'estern Ry. 
Co. (Minn.) 104 N. W. 229. 

It was said in substance by that court that the conclusions announced 
were the logical and necessary outcome of its prior décisions constru- 
ing the same state statutes. In such case the doctrine so established 
by the highest judicial tribunal of the state would be more than per- 
suasive to our judgment; it would be binding upon us. But, assuming 
that the question is a new one, unafïected by the décisions of the state 
court, we reach the same resuit. Section 2693 is complète in itself, 
and it relates specially to those damages which arise from the présence 
of domestic animais upon railroad rights of way. The subséquent 
législation, as now exhibited in amended section 2695, does not pur- 
port to change in any respect the duty as to domestic animais or the 
penalty for its violation. Not only was there no change in thèse par- 
ticulars, but there was in the amendment an express affirmation that 
there was none. It was provided that the liability for damages in the 
case of domestic animais imposed by section 2693 should be in no way 
changed, rescinded, or modified. So then, for that subject we are not 
to look to amended section 2695. It is true that its terms are broad 
and comprehensive and perhaps sufficiently so to cover the ground of 
the earlier section, but it is clear that it was not so intended. This 
conclusion is also reached in another way. The particular feature of 
the amendment of 1897, already adverted to, emphasizes the propriety 
of applying the familiar rule of construction tiiat, where there are 
spécifie provisions in a statute relating to a particular subject, they 
will govern in respect of that subject, as against gênerai provisions in 
the same or other statutes which might otherwise be broad enough 
to include it, unless a contrary intent is manifest. Gowen v. Harlev, 
36 Fed. 973, 6 C. C. A. 190; Board of Com'rs v. Insurance Co., 90 
Fed. 222, 32 C. C. A. 585 ; Board of Com'rs v. Society for Savings, 
90 Fed. 233, 32 C. C. A. 696; Stapylton v. Thaggard, 91 Fed. 93, 33 
C. C. A. 353, 360. 

As to the construction of section 2693 : By its terms it relates alone 
to domestic animais killed or injured through the f allure of a rail- 
road company to inclose its right of way; such failure being termed 
an act of négligence. Does it include a case, such as this, where the 
animal was not killed on the right of way of the défendant ? The en- 
actment of the statute was in view of the obvions and especial dangers 
incident to a railroad right of way and the moral duty of the owner to 
adopt reasonable précautions to guard against them. This moral duty 
was made a statutory duty, and the means prescribed as being best 
suited to attain the object were the érection and maintenance of fences 
and cattle guards. The defendant's duty was in relation to the dan- 
gers upon its own possessions. The duty to exclude stock from an ad- 
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joining or a distant right of way was upon the company that owned it. 
That there was upon the south of défendant another right of way was 
as to it a mère incident ; there might as well hâve been a field or a pas- 
ture with uncovered wells or other dangerous features. Each raiiroad 
Company was required to exclude domestic animais from its own right 
of way, not from the right of way of other companies or from adja- 
cent property. Although the neglect to erect and maintain fences and 
cattle guards is denominated an act of neghgence, the Suprême Court 
of Minnesota held many years ago that under sections 2693 and 2G9S 
a raiiroad company was not liable where cattle went from an un- 
fenced right of way and committed damage upon adjoining lands. 
Gowan v. Railway Company, 25 Minn. 338. 

The failure of défendant to properly fence its right of way was not 
the proximate cause of the death of thé horse. Frisch v. Railway 
Company, supra. True, had the défendant maintained a proper bar- 
rier, the horse could not hâve strayed upon the right of way of the 
other company. But the duty of the défendant was in respect of its 
own right of way — to prevent domestic animais from coming there 
where they might be killed or injured. It owed no duty to keep them 
from the adjoining right of way, and it was not responsible for what 
might happen there. That was the duty and the responsibility of the 
other company. The other company maintained no fence upon its 
north line. The colliding train belonged to it, and the horse was killed 
upon its tracks. The omission and commission of that company con- 
stituted an intervening, independent, and efficient cause of the damage 
donc. While the statute denominates the failure of défendant to main- 
tain sufficient fences and cattle guards as négligence, it was négligence 
merely in an abstract sensé, if it did not resuit in damage within the 
contemplation of the statute. The omission of défendant was not 
négligence at the common law. It was only such by reason of the 
statute and entailed a liability only for a damage done upon its own 
right of way. As there was no damage inflicted there, the statute can- 
not be used to create a liability for a damage done elsewhere, 

The judgment of the Circuit Court is aflfîrmed. 



WESTERN EXPRESS CO. v. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit October 20, 1005.) 

No. 2,204. 

U Wmt or Eeror- Revibw — Request oï Both Parties roB Pebemptobt Ih- 

STHUGTIONS. 

Wliere, at tlie close of the évidence both parties request peremptory 
instructions, the giving of one is a conclusive finding in favor of such party 
on every disputed issue of fact, and the only questions for détermination 
by a reviewing court are whether there was any substantlal évidence to 
sustain such flndings and whether there was error iu the déclaration or 
application of the law. 



WESTERN EXPRESS CO. V. UNITE» STATES. 2& 

Z. INTEBNAL Revenue — Action to Eecoveb Spécial Taxes — Evidence. 

In the assessment of spécial taxes the offlcers of the Internai revenue 
aet In a quasi judicial capaelty, and in an action to recover such taxes 
the Introduction in évidence of the assessment list, regular in form, 
makes a prima facie case for the govemment 

8. Same — Dealers in Malt Liquoes. 

To render one who "sells or offers for sale" malt liquors subject to 
spécial tax as a dealer in malt liquors, under Rev. St. § 3244 [U. S. Comp. 
St 1901, p. 2098], his ownership of such liquors is not essential. 

4. Same-^Expeess Companies. 

The local agents of an express company in a prohibition state took or- 
ders from persons desiring béer and forwarded the same to breweries in 
another state. The breweries delivered the béer to the company for ship- 
ment to the agent who sent the order charging the price to the company, 
and having no knowledge of the local customer. On its receipt the agent 
stored the béer in the company's warehouse until It was called for, and 
then delivered It to the customer, collecting the price and the express 
charges, and accounting to the company for the same. He sometimea also 
sent orders whieh had not been requested, and delivered the béer to per- 
sons who thereafter applied for it. No receipts were taken from persons 
to whom béer was delivered, and their names did not appear on the com- 
pany's books. When béer was not called for it was returned to the 
breweries, and the company given crédit therefor. The company received 
nothing except the usual charges for transportation. Held, that the com- 
pany was not merely a carrier nor a commercial broker in the transac- 
tion, but was, in efCect, a commission merchant, and as such was subject 
to spécial tax under Rev. St. § .3244 [U. S. Comp. St 1901, p. 2098], as a 
dealer in malt liquors at each of the agencies where such business was 
earried on. 

In Error to the Circuit Court of the United States for the District 
of North Dakota. 

Alfred H. Bright (Bail, Watson & Maclay, on the brief), for 
plaintiff in error. 

B. D. Townsend, Asst. U. S. Atty., and Patrick H. Rourke, U. S. 
Atty. 

Before SANBORN, Circuit Judge, and PHILIPS and CARLAND, 
District Judges. 

PHILIPS, District Judge. This is an action by the défendant in 
error, the United States, against the plaintifï in error, the Western 
Express Company, to recover spécial taxes assessed against the de- 
fendant as a Wholesale and retail dealer in liquors. There are a large 
number of counts in the pétition for assessments made against the ex- 
press company for selling malt liquors at each of 26 stations on the line 
of the Minneapolis, St. Paul & Sault Ste. Marie Railway Company in 
North Dakota. North Dakota is a prohibition state. On a trial to a 
jury, at the conclusion of the évidence, the respective counsel re- 
quested a peremptory instruction to the jury. Thereupon, on consid- 
ération, the court directed a verdict in favor of the plaintiff. By 
this action both parties conceded that there was in fact no case for the 
décision of the jury; and in légal effect submitted the whole case to the 
décision of the court. "When, pursuant to such requests, the court 
accepts thèse waivers, and by its peremptory instruction détermines 
the questions of fact and of law in favor of one of the parties, both 
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parties are estopped from assailing or reviewing îts findîtjg upon dis- 
putée! issues of fact, and are limited in the appellate court to a revîew 
of the two questions, was there any substantial évidence to sustain 
thé court's finding of facts; and was there any errer in its déclaration 
or application of the law?" United States v. Bishop, 135 Fed. 183, 60 
€. C. A. 125. 

The controlling question, therefore, for décision is whether or not 
there was any évidence in the case to support the finding. If there 
was, the verdict must stand. The action being based upon assess- 
rnehts made by the proper revenue officers of the government, the 
lavv présumés that thèse officers prpceeded regularly ; that on due 
inquiry they ascertained the existence of the essential facts subjecting 
the défendant to such tax. In this respect such officers act in a quasi 
judicial capacity, and their action stands as prima facie correct until 
this presumption, by countervailing proof, is met and overthrown by 
the party assessed. The government was not required in the first 
instance to go further in the proofs than to submit the assessment list. 
18 Int. Rev. Dec. 164- (Circuit Court, N. D., New York) ; Dela- 
ware Railway Company v. Prettyman et al., Fed. Cas. No. 3,767 (Cir- 
cuit Court, D. Delaware) ; United States v. Rindskopf, 105 U. S. 418- 
433, 26 L. Ed. 1131. When, therefore, the government presented the 
assessment list, which is conceded to hâve been regular in form, and 
rested, it had made out a prima facie case. Without more, it was en- 
titled to a verdict. It then devolved upon the défendant below to rebut 
the case made by a prépondérance of évidence. There was not only 
some évidence in the cafee to support the verdict, but when ail the évi- 
dence which supervened is examined, it discloses many cumulative facts 
and circumstances, which, within the range of reasonable inference, 
tended to support the verdict. 

The essential question on trial was whether or not, within the pur- 
view of section 3344, Rev. St. [U. S. Comp. St. 1901, p. 3098], the 
express company was engaged in the business of a dealer in liquors, 
as a rétail or wholesale dealer. The fifth paragraph of said section 
déclares that: 

"Every person who sells or offers for sale malt liquors In quantitles of flve 
gallons or less at one time, but who does not deal In splrltuoijs liquors, shall 
be regarded as a retail dealer In malt liquors. Every person who sells or 
oCers for sale malt liquors in larger quantities than flve gallons at one time, 
but who dœs not deal In splrltuous liquors, shall be regarded as a wholesale 
dealer in malt liquors." 

Much of the unusually forceful discussion by counsel touching the 
relation between consigner and common carrier, vvhen the relation 
of vendor and vendee begins and ends, -and where, in such relation, 
the real title to the property remains and when it passes, is more or 
less académie. The actual ownership of the property is not essential 
to fix upon the trafficker the quality of a dealer in liquors under this 
statute. The statute attaches to him the office of a dealer when he 
"sells or offers for sale malt liquors." The clerk of the owner of a 
saloon selling liquor for his employer who has no license, the "boot- 
iegger" who covertly in the brush or alley way purveys and sells liquor 
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for the owner, are just as amenable to indictment, or for the revenue 
tax, as the oWner of the liquor. 

It may be conceded that the express company as a public carrier, 
in the usual course of business, had a right, without Habiîity to the 
government for this tax, to carry béer for breweries at St. Paul and 
Minneapolis to their consignées within the state of North Dakota. 
In such a legitimate transaction the mère manner and time of de- 
livery to the consignée, and the payment therefor would not alter the 
office and liability of a carrier. But the évidence discloses a most 
unusual and extraordinary method. and relation between the con- 
signors and the carrier. The évidence was directed more particularly 
to such transactions had at one of the stations in North Dakota. But 
the case was tried on the practical concession that a like method 
of procédure obtained at ail the other stations. The practice was 
after the following fashion: Persons in North Dakota desiring to 
obtain béer would go to the local agent of the express company and 
say they wanted so much béer of a given brew, when the agent would 
send in the order, generally in the name of a fictitious consignée, and 
sometimes in the name of a mère number — say 7 or 9. The agent, 
in instances, would send in the order, not only to cover the quantity 
thus requèsted, but for an additional consignment. Sometimes he 
would sètid in an order without any such request from any known 
patron. The béer would be shipped to the agent, the price thereof 
charged by the shipper to the express company. The shipper knew not 
the local customer, and dealt not with him ; but charged the sale price 
to and received payment from the express company. The béer, con- 
sisting of boxes and kegs, would be shipped in bulk, and when re- 
ceived by the agent would be stored in the company's warehouse. 
And while a préférence would be given to those who had made to the 
agent a spécial request for a shipment, the excess would be delivered 
by the agent to any customer who applied to him for becr in such 
quantities as the buyer might désire. Thus would béer be sold 
by the agent to customers who had placed no previous orders with 
him. The agent would coUect from the customer the sale price, plus 
the transportation charge, and in liis returns to the express company 
would account for this money to it. The évidence further shows that 
the agent had with the consigner an understanding that as to any béer 
left over after the customers were supplied, the same could be returned 
to it, and the money advanced therefor would be refunded. It is a 
noticeable fact, in this connection, that it does not appear that the con- 
signer made any recompense to the express company for the cost of 
such carriage to and fro. Another remarkable fact is that, contrary 
to the ordinary method of dealing between express companies and 
consignées of articles carried, the agent took no receipts from parties 
to whom the béer was delivered, and kept no books showing such 
names. And as further évidence of the fact that such agent in this 
traffic was plying the office of a dealer, like any other provident busi- 
ness man, he was thoughtful to be prepared to meet an expected large 
demand for supplies of béer frojn possible customers. For instance, 
on the' 2d dày of July, just two days before the Fourth of July, he 
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sent in orders and received gji unusually large consîgnment from the 
breweries, without spécial requests for ail of it from knowa purchasers. 

While the évidence does not show that the express company re- 
ceived any commissions as such on thèse shipments, it does show that 
it received each month a very large income thereon for the carriage 
charges. It enjoyed a monopoly of this business. Although there does 
not appear to hâve been any , occasion or exigency for "hurry-up" 
orders for shipment of thèse regular, fréquent consignments, no ship- 
ments were made on ordinary freight trains, although the cost of the 
latter method of transportation was much less than the express charges. 
Certainly the express company was not performing the office in thèse 
transactions of a mère commercial broker, who is exempt under the 
Internai Revenue Laws from the payment of such tax. "The différ- 
ence between a factor or commission merchant and a broker is stated 
by ail the books to be this : a factor may buy and sell in his own name, 
and he has the goods in his possession ; while a broker, as such, cannot 
ordinarily buy or sell in his own name, and has no possession of the 
goods sold." Slack v. Tucker & Company, 23 Wall. 321-330, 23 h. Ed. 
143. The express agent had possession of the béer. He sold to custom- 
ers who applied to him. He sold some of the béer on crédit. If not 
paid for by the vendee, the loss would presumably fall on the express 
company. The company got its compensation for its pains andrisk in 
the augmented income to its business as a carrier. In this respect 
the situation was little, if any, différent from that of a commission 
merchant — ^an intermediary^-who sells on commission, accounting to 
the manufacturer for the purchase money. Such a person is liable to 
the government for the revenue tax as a dealer under the statute. 
Slack v. Tucker & Company, supra; Quinn v. Dimond, 72 Fed. 993, 
19 C. C. A. 336. If this express company would shield itself from 
liability for such tax as a dealer in liquor, which the law extends to the 
carrier engaged in the useful business of Interstate commerce, it is only 
needful that it conduct the transportation of liquor from without into 
a prohibition state just as it should any other commodity, without 
making its agencies and storehouse in the prohibition state a covert 
for violators of the internai policy of the state. 

It results that the judgment of the circuit court should be affirmed. 



WM. CAMBRON & CO., Inc., v. CAMPBELL et al. 

(Circuit Court of Appeals, Bighth Circuit September 27, 1905.) 

No. 2,208. 

1. Mechàkics' Liens— SubcoNtraotob—Failuke to Complt With Statute. 
Maiisf. Dig. Ark. §§ 4402-4421, in force in Indian Terrltory, require a 
subcontractor, in order to be entltled to a mechanic's lien, to give notice to 
tliè owner, before or at the tlme he furnlshes labor or materials, and, after 
his contract has been completed, to obtain a written settlement, signed by 
the contractor, which shall be flled, and a copy givén to the owner, unless 
the contractor shall refuse to sign such settlement, when he may substl- 
tute a statement of account made by himself. They further provide that 
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In case he shall fall to give the preliminary notice, but shall furnish the 
owner the statement required after the contract Is eompleted, "and in ail 
other respects shall comply with the provisions of this aet," he shall hâve 
the benefit thereof, but orily to the extent that the owner can safely, with 
his engagements and liabilitles on account of the building, withhold any 
amount by him ovving to the contractor for the benefit of the subcon- 
tractor. Held that, under the rule that such statutes must be followed 
with reasonable strictness and substantially complied with, a subcontract- 
or who did not give the notice to the owner, nor malie any attempt to ob- 
tain the required settlement with the contractor, did not secure a lien 
merely by flling and furnishing to the owner a statement of his account. 

2. Same — Soit fob Enfoecement — Admission bt Tendee. 

Where, In a suit to enforce a mechanic's lien, the owner of the property 
tenders a sum less than that claimed, such tender is an admission of the 
validlty of the lien to that extent, and the court should decree its enforce- 
ment for the amount tendered, even though It Is adjudged that the lien is 
Invalid. 

Appeal from the United States Court of Appeals in the Indian 
Territory. 
For opinion below, see 82 S. W. 763. 

In the summer and fall of the year 1902, one J. M. Bllls, under a contract 
with the appellees, was constructing for them a business building upon thelr lot 
In the town of Mlnco in the Indian Territory. Between July 29 and Novem- 
ber 13, 1902, one J. B. Pope sold and furnished to Ellis building material used 
in such construction to the amount of $952.30, and was paid thereon $368.40, 
leaving unpaid a balance of $583.90. 

For the purpose of securing a subcontractor's lien upon said building and 
lot for the said balance owing from said Ellis for the building material 
so furnished, the said Pope, about December 1, 1902, made a just and true 
statement in writing of the building material so furnished by hlm to said Ellis, 
giving ail crédits and describing the lot upon which said building was con- 
structed, and naming the appellees as the owners of said lot and building, and 
seut such statement by mail to the appellees, who received the same In due 
course of mail. Said statement set forth the items of the material, thelr val- 
ues, and the dates of furnishing, and the several crédits and dates thereof, 
and the balance due and unpaid of $583.90; and satd Pope tliereafter on De- 
cember 29, 1902, flled a copy of the same statement duly verifled by his affl- 
davit, with the clerk of the proper court, who then duly recorded the same In 
his office. Thereafter, and before suit, the said Pope for a valuable considér- 
ation sold, transferred, and assigned the said indebtedness and lien or claim 
for lien to the appellant, William Cameron & Co., who began this suit In June, 
1903, in the United States Court within and for the Southern District of the 
Indian Territory, at Chickasha, agalnst said J. M. Ellis and said appellees, to 
recover the said balance owing for said material, to foreclose such lien, and 
for such other relief as might seem équitable and just The défendant ElUg 
did not answer. Campbell & Williams answered, admlttlng that in the sum- 
mer and fall of 1902 J. M. Ellis constructed for them the said building upon 
contract, and that Pope furnished to Ellis lumber and materials which were 
used in constructing said building, but denied that the same amounted to 
$952.30, and denied that said Pope had given the notice or done any of the acts 
alleged In the pétition to secure a lien on said building and lot, and denied 
that he had any such lien, and averred that said building was compléted in 
November, 1902, and that said Campbell & Williams, without knowledge of 
Pope's claim, had paid Ellis in full, except the sum of $147.47, which they 
averred they had tendered to the plaintiff, and to Pope, and which in thelr an- 
swer they again tender and oCfer to bring iuto court 

Testimony in the cause was taken and by agreement of the parties was sub- 
mitted to the master In chancery, his conclusions to be reported to the court 
as on a référence. 

141 F.— 3 
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The master made his réport, to whlch exceptions were flled and overruled; 
and upon it decree was entered in favor of the plaintilï, William Cameron & 
Co., against the défendant EUls by def ault for $583.90, and adjudging that the 
plaintiff has a valid mechanlc's lien tipon said building and lot, and foreclos- 
liig sùch lien by directing the sale of the property to satisfy the debt se ad- 
judged to be owing by sald Ellis, and eosts. 

Appeal was talien by défendants Càmpbeil & Williams to the United States 
Court pf Appeals in the Indlan Territory. Défendant Ellis did not appeal. 
In that court the cause was determined upon Campbell & Williams' second as- 
eignment of error : 

"Second. That the court erred In entering any decree against them in ex- 
cess of $147.47, because of the fact that Pope, plaintifCs' assigner, failed to per- 
form tlié duties requlred of him by the statute to avall himself of the lien on 
défendants' building and lot." 

And it was by said Court of Appeals considered that there Is error in the 
decree of the court for the Southern District of the Indlan Territory in decree- 
Ing a lien upon the premises of Campbell & Williams, and in entering a Judg- 
ment against them for any sum whatever, and it was ordered and decreed that 
the deci-ee of the lower court be reversed and set aside, with costs, and the 
cause renianded to that court, with directions to dismiss the complaint as to 
Campbell & Williams, and for further proceedings not inconsistent with the 
opinion. 

From thls decree the présent appeal is taken. 

Wallace Hendricks, for appellant. 
Bond & Melton, for; appelleeS. 

Before'VAN DEVANTER and HOOK, Circuit Judges, and 
LOCHREN, District Judgfi. 

LOCHREN, District Judge, after stating the case as above, de- 
Jivered the opinion of the court. 

The principal question presented by this appeal is whether the 
United States Court of Appeals in the Indian Territory correctly held 
that J. B. Pope failed to take the necessary steps to secure and per- 
fect his right, as a subcontractor furnishing building rnaterial, to a 
lien upon and against the building of Campbell & Williams, for the 
construction of which he furnished such rnaterial to the contractor, 
Ellis, and also upon their lot upon which the building was constructed. 

There was no right to a mechanic's lien at common Jaw, and there- 
fore such right is based wholly upon statutes providing for such liens, 
to secure which the proceidure prescribed by the statute must be fol- 
lowed with reasonable strictness and substantial compliance. Jones 
on Liens, §§ 1389, 1390. 

The statutes of Arkansas, in force in the Indian Territory, upon 
this subject, are contained in Mansfield's Digest, which provides : 

"Sec. 4402. Every mecMnic, builder, artisan, workman, laborer or other 
person who shall do or perform any work or labor upon or furnish any ma- 
terials, Biachinery or fixtures for any building, érection or other improvemeut 
upon land, including contraetors, subcontractors, rnaterial furnishers, mechan- 
Ics and laborers, under or by vlrtue of any contract, express or impiied, with 
the owhèr or proprietor thereof, or his agent, trustée, contracter or subcon- 
tractor, upon complying with the provisions of this act, shall bave for his 
work or labor done, or materials, machinery or fixtures furnished, a lien upon 
such building, érection or improvement and upon the land beionging to such 
owner or proprietor on whieïi the same is situated, to' secure the payment of 
Buch work or labor done, or materials, machinery or fixtures furn'ished." 
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By section 4432, ail persons, so furnishing things, or doing work, 
except under contracts directly with the owner, are to be considered 
subcontractors. The statute further provides : 

"Sec. 4403. Every subcontractor wlshing to avall hlmself of the beneflts 
of tliis aet shall give notice to the owner or proprietor, or liis agent or trustée, 
before or at the time he fumishes any of the things aforesaid, or performs 
any of the labor, of his intention to furnish or perform the same, and the 
probable value thereof ; and, if afterward the things are furnlshed or labor 
done, the subcontractor shall settle with the contracter therel'or, and having 
made the settlement in writing, the same, signed by the contractor and certi- 
fled by him to be just, shall be presented to the owner or proprietor, or his 
agent or trustée, and left with him, and within sixty days from the time the 
things shall hâve been furnlshed, or the labor perfornied, the subcontractor 
shall file with the elerk of the circuit court of the county in which the build- 
ing, érection or other improvement is situated a copy of tlie settlement be- 
tween him and the contractor, which shall be a lien on the building, érection 
or other improvement for Which the things were fumished, or the labor per- 
formed, and shall at the time file a correct description of the property to be 
chargea with the lien, the correctness of ail which shall be verified by affl- 
davit 

"Sec. 4404. In case the contractor shall for any reason fall or refuse to 
make and sign such settlement in writing with the subcontractor when the 
same is demanded, then the subcontractor shall make a just and true state- 
ment of wôrk and labor done or things furnlshed by him, giving ail crédits, 
■which he shall présent to the owner or proprietor, his agent or trustée, and 
shall also flle a copy of the same, verified by afiidavit, with the circuit clerk, 
as provided in section 4403." 

"Sec. 4421. In case any subcontractor shall not hâve notifled the owner, 
proprietor, his agent or trustée, before furnishing the things aforesaid, or do- 
ing work and labor, as provided for in section 4403, but shall furnish to him 
the account as provided in said section, or the statement provided for in sec- 
tion 4404, and in ail other respects shall comply with the provisions of thls 
act, he shall bave the benefît hereof the same as if he had given notice as re- 
quired herein, to the extent, and only to the estent, that such owner or pro- 
prietor can safely, with his engagements and liabilities on account of such 
building, érection or other improvement, withhold any amount by him owing 
to his contractor for such subcontractor." 

The act provided that any such lien should be transférable and as- 
signable. But Pope never complied with the essential provisions 
of said statute, and therefore never acquired any lien. He did not, 
in compliance with section 4403, give any notice to the owner before 
furnishing the material of his intention to furnish the same, and made 
no settlement in writing with the contractor therefor, nor hâve any 
such settlement signed by the contractor and presented to the owner. 
He never demanded or asked for such settlement of the contractor, 
who therefore never refused to make, sign, or certify such settlement, 
and hence said Pope was not entitled to make or furnish to the owner 
or file with the clerk of the court the statement provided for by sec- 
tion 4404. 

It is apparent that the written statement made by Pope about 
December 1, 1902, of the material furnished by him, which was mailed 
to the owners, and a verified copy of which was on December 29, 1902, 
filed with the clerk of the court, did not comply fully with any of the 
provisions of the statute, and was of itself inefïective to secure or pré- 
serve his lien. Even had the proceeding taken by Pope amounted to a 
substantial compliance with that contemplated by section 4421, it would 
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préserve the lien only to the extetit which the owner of the building 
could safely, with his engagements and liabilities on account of the 
building, withhold from what was owing to the contracter. The ob- 
ject of thèse provisions for the service upon the owner of the, notices 
ànd statements by the subcontractor is to enable the owner to reserve 
for the subcontractor moneys which, without such notice, he would 
ordinarily pay over to the contractor. The courts of Arkansas hâve 
held this same statute to be highly remédiai, demanding libéral con- 
struction for the advancëment of the remedy, and that an exact and 
technical compliance is not indispensable where no injustice can resuit 
from overlooking the omission. Anderson v. Seamans, 49 Ark. 475, 
5 S. W. 799; Buckley v. Taylor, 51 Ark. 302, 11 S. W. 381. 

In this case the défendants admit by their answer that they still 
hâve in their hands $147.47, owing by them to the contractor on the 
contract, and aver that they hâve tendered that sum to the plaintifï, 
and again tender and offer to pay the same into court. The record does 
not show that it was in fact paid into court, so as to affect the right 
to costs. 

"A tender, when made, is an admission of an amount due equal 
to the sum tendered, and while a verdict may be rendered for more 
than the amount tendered, it cannot be rendered for less. And this, too, 
although the tender be defective, or even be offered in a case where 
it cannot be legally made or pleaded, and for such reasons be held un- 
available to save costs." Denver, etc., R. R. Co. v. Harp, 6 Colo. 430, 
424, citing many cases. See, also, Eaton v. Wells, 83 N. Y. 576 ; Noble 
v. Fagnant, 162 Mass. 375, 38 N, E. 507 ; 28 Am. & Eng. Encyc. of 
Law (2d Ed.) 15. 

As the plaintiff claimed no personal indebtedness as owing to it 
by the défendants Campbell & Williams, but only such liability as 
arose from plaintiff's lien upon thèse défendants' building and lot, 
for material furnished to défendants' contractor Ellis, this tender by 
défendants of $147.47 as moneys owing by défendants to that con- 
tractor, on the contract price for constructing that building, is nec- 
essarily an admission by défendants that plaintiff has a valid lien on 
that building and lot to the extent of the amount so tendered, as their 
right to pay to the plaintiff such balance of money stated to be owing 
to Ellis could rest alone on the validity of plaintiff's lien to at least 
that amount. 

It follows that the part of the decree of the trial court adjudging 
and establishing the lien of plaintiff upon the building and lot of thèse 
défendants was right, but only to the extent of $147.47 and the costs. 

Furthermore, it appears by the record that the decree of the trial 
court was not questioned to that extent in the appeal taken to the 
United States Court of Appeals in the Indian Territory. The assign- 
ments of error on which that appeal was taken are recited in the 
opinion of the court. The only one bearing on this matter is the 
following : 

"Second, that the court erred in enterlng any decree against them In exoess 
of $147.47 admitted by défendants in their answer to be due and unpaid." 
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The only part of that decree which was against the défendants was 
that which established the plaintiff's Uen, and directed its foreclosure. 
That by the défendants' assignment of error was admitted to be proper 
and vaiid to the extent of $147.47, and the United States Court of Aç- 
peals in the Indian Territory should hâve modified the decree so as to 
establish the lien for the amount only of $147.47, instead of reversing 
the decree and remanding the case, with directions to dismiss the com- 
plaint as to the défendants then appealing. 

The decree of the United States Court of Appeals in the Indian 
Territory, except as to costs in that court, is reversed, with costs, and 
the cause remanded to the United States Court for the Southern Dis- 
trict of the Indian Territory at Chickasha, with directions that the de- 
cree be modified so that the amount recovered by the plaintifïs shall 
be a lien upon the building and lot of the défendants described in the 
decree to the extent only of $147.47, and for further proceedings not in- 
consistent with this opinion. 

As the outcome of thèse défendants' appeal to the United States 
Court of Appeals in the Indian Territory has been a large réduction of 
the amount for which a lien upon their property had been adjudged, 
it is considered that they should, in the final adjustment, be allowed 
the costs of that court. 



DAVIDSON-WESSON IMPLEMENT CO., Ltd., r. PARLTN & ORENDORFF 

CO. 

(Circuit Court of Appeals, Pifth Circuit, December 5, 1905.) 

No. 1,447. 

Cbeditobs' Stjit^-Jubisdiction of Fedeeal Courts— Staïe Statxjte Enlab- 

GING REMEDY. 

A simple contract creditor. who has not reduced tiis demand to judg- 
ment and exhausted his remedy at law, has no standing in a court of 
equity to hâve his elaim adjiidieated and to subject equities ; nov can ii 
State statute authorizing sucli suits in the courts of the state confer juris- 
diction thereof upon a fédéral court, in which the défendant has the cou- 
stitutional right to a trial by jury to détermine the fact and amount of 
his indebtedness. 

[Ed. Note. — For cases in point, see vol. 13, Cent Dig. Courts, § 905; vol. 
14, Ceut. Dig. Creditors' Suit. § 46. 

Right to trial by jury in fédéral courts, see note to O'Conuell v. Reed, 
5 C. C. A. 603 ; Vany v. Peirce, 2G C. C. A. 528.] 

Appeal from the Circuit Court of the United States for the Western 
District of Louisiana. 

Counsel agrée on appellants' stateraent of the case as follows: This case 
Is an appeal from a decree of the United States Circuit Court for the Western 
District of Louisiana refusing to vàcate an order appointing a receiver tôt 
the Davldson-Wesson Implement Company, Limited, and dissolve the writ 
of injunction restraining the offlcers of said corporation from managing oi 
controlling its affairs, which decree continued the receiver appointed by said 
court in control of the property and assets of the appellant. The bill filed by 
complainant is quite extensive, also the motion to vacate and dissolve, which, 
for simplicity, we will endeavor to condense In this statement by eliminatlng 
the portions which we consider immaterial. 
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Bill. 

Appellee allèges that Jt Is a corporation organlzed under the lawB of the 
State of Illinois, and a citizen of said state, aijd that the Davidson-Wesson Im- 
plement CJompany, Limited, H. Albert Davidson, H. Edward Wesson, and 
Louis T. Mathews are résidents and cltlzens of the parish of Calcasleu and 
State of Louigiana. The bill also made the Welsh National Bank a party de- 
fendant, whIeU did not join In the motion to vacate and dissolve. Therefore 
the allégations as to It are not before this court for considération. Appellee 
allèges that appellants Davidson, Wesson, and Mathews, during the month of 
December, 1901, entered Into a fraudulent conspiracy to establlsh a store In 
the town of Welsh, La., by means of whleh tbey could purchase goods, sell 
same, and appropriate the proceeds of such sales to thelr individual uses, 
wlthout ihcurring Personal liability therefor; that with that puipose in view 
they organlzed a corporation on December 9, 1001, adopting the name of 
"Davidson-Wesson Implement Company, Limited" ; the charter for same being 
signed, acknowledged, and recorded in the recorder's office of Calcasleu parish, 
La. After stating a number of the provisions of said charter, the blll charges 
upon Information and belief: That said corporation was not formed in good 
faith for the purpose of carrying on a legltlmate mercantile enterpriso, but 
for the purpose of buying goods without any Intention of éver pay :ng for 
theOi. That nothing further was done towards forming a corporation. No 
stock was subscribed or certlflcates therefor Issued, no élection of offlcers or 
meeting of the directors ever held. That the appellant Davidson deeded, on 
December 9, 1901, lot No. 2, block 25, of the town of Welsh, wIth a building 
thereon, which appellee allèges, upon information and belief, was worth 
about $1,500, for the considération of $4,100, whIch deed was not flled for 
record until January 1, 1903. That, If any contributions were made on stock 
subscriptions, they were made to pay freight on goods purchased by the said 
corporation. That the appellants had since the organization of said corpora- 
tion purchased from varlous parties goods amountlng to $40,000, paying only 
such debts as they found prudent and politlc to pay in order to enable them 
to continue in business and delay the action of credltors, while the organiza- 
tion approprlated its moneys to thelr individual uses, eharging that eaeh of 
them had received the sum of $5,000 from said corporation. That the David- 
son-Wesson Implement Company, Limited, owned a stock of goods of the prob- 
able value of $5,000, which It was selllng for less than cost, as appellee is in- 
formed. That it owns notes and accounts of the probable value of $5,000, 
and mules, etc., of the probable value of $500. That It had contracted debts 
which are unsatisfled and owlng to varlous credltors, "to the extent, as your 
orator charges and believes, of $25,000." That défendants were indebted to 
complainant in the sum of $19,823.70. But the bill does not assert any Interest 
in defendant's property or any privilège upon same; nor does said bill allège 
that such indebtedness is past due. It allèges that the défendants refuse to 
pay complainant any sum, but contlnued to collect the notes and accounts 
owlng to the corporation and appropriate the same to their own use. It 
States, upon Information and belief, that Davidson, Mathews, and Wesson 
are each Insolvent, that the Davidson-Wesson Implement Company, Limited, 
is Insolvent, that ail its property does not exceed the value of $10,000, and 
its indebtedness is at least $25,000. The bill closes with an appropriate 
prayer for the appointment of a receiver to take charge of the property of the 
Davidson-Wesson Implement Company, Limited, and for a writ of injunction 
restrainlng the défendants from selling or disposing of any go6ds, chattels, 
property, or effects belonging to the Davidson-Wesson Implement Company, 
Limited, etc.; that défendants be ordered and directed to pay orator the 
sums to be due to it by the notes and accounts described in the bill and that 
orator haye judgment for said sums; and that défendants be required to 
answer said blU, but not under oath, which was specially vvaived. 
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Motion to Vacate and Dissolve. 

Appellants, after denying ail of that portion of complainant's blll ehar- 
glng them with enterlng into a fraudulent consplracy for tlie purpose of ae- 
quiring goods without Intention of paying for sanie, or to appropriate same to 
theiï indivldual uses, allège that complainant Imew same to be false and un- 
true at.the tlme they were made. They allège that the Davldson-Wesson Im- 
plement Company, Limited, was organized in good faith, and they were ad- 
vised, encouragea, and counseled to do so by the agents and représentatives of 
complainant, who were fully cognizant of ail faets connected therewith, and 
of the value of the property conveyed to it by Davidson, also their manner and 
method of doing business. They allège that 51 shares of stock of $100 each 
were subsoribed and paid for in a valuable considération, and that complainant 
had full linowledge thereof long prior to the filing of its bill ; that the cer- 
tiflcates representing said 51 shares of stocli were issued; that ail the for- 
malities required by the laws of Louisiana were complied with ; and that the 
corporate existence was complète in every respect; that the lot in Welsh and 
building thereon was purchased by the corporation from Davidson for $4,100, 
which was considered by each of the appellants and also by the agents and 
représentatives of complainant, who were fully conversant with said trans- 
action at the time it occurred, to be a reasonable valuation for same — pleading 
an estoppel as to the comiJlainant urging any defect in the corporate organiza- 
tion or to the value of the property purchased from Davidson. Appellants 
further deny that they hâve ever appropriated to their several or individual 
uses the money received from the sale of goods, or that they bave applied the 
cash to the payment of debts in order to delay the action of creditors, that 
they hâve appropriated to the uses of each the sum of $5,000, or any other 
sum, statlng that the complainant Isnew said allégations to be false and un- 
true when made. Appellants allège that they appiied ail money received from 
the sale of goods to the payment of actual running expenses and to the pay- 
ment of debts and obligations contracted in due course of business ; that Da- 
vidson and Mathews hâve never received one cent from the corporation ; and 
Wesson, who gave his time to its management, had received a salary of only 
$100 per month, and no further sum for his own beneflt Appellants deny that 
they had sold any goods for less than cost; aver that complainant knew this 
charge to be false and untrue at the time it was made ; deny that it had on 
hand only $5,000 worth of goods, but allège that same was worth $8,886.67, 
which fact was well known by both complainant and its soliciter at time of 
flling the bill ; allège that its notes and accounts receivable exceed $12,000, and 
the allégation in the compiainant's bill that same was only $5,000 is false and 
untrue and was known to be so by both the complainant and its soliciter when 
made; deny that the Davidson-Wesson Implement Company, Limited, owes 
$25,000; and state that its total indebtedness does not exceed $11,500. They 
also deny an indebtedness of $19,323.70 to complainant. They also deny an 
indelrtedness to the Welsh National Bank in the sum of $800, or any other sum. 
Appellants deny having refused to pay complainant any sum of money, and 
allège to bave paid it large sums at various and différent times ; deny selling 
the goods of the implement company and appropriating same to their sep- 
arate use, or of eollecting the debts due It and applying same to their indi- 
vidual accounts; deny Davidson, Wesson, or Mathews, or elther of them, are 
insolvent, or that the Davidson-Wesson Implement Company, Limited, is hope- 
lessly insolvent, or that its property is worth only $10,000 and its debts amount 
to $25,000, but allège that its assets far exceed its Indebtedness; allège that 
the officers of the Davidson-Wesson Implement Company, Limited, are en- 
titled to remain in control of its corporate affairs and conduct its business; 
pray that the order appointing a receiver be vacated and the writ of injunction 
dissolved, and that its officers be reinstated in the custody and control of its 
assets. The answer is verified by the oath of H. A. Davidson, H, E. Wesson, 
and Louis T. Mathews. 

Charlez A. McCoy and Leland H. Moss, for appellants. 
U. F. Short, for appellee. 
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Before PARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

PARDEE, .Circuit Judge (after stating the facts). The forego- 
ing statement shows that the Parlin & Orendorff Company, claiming 
to be a contract creditor of the Davidson-Wesson Implement Conv 
pan_v, Limited, but asserting no lien, seeks relief in the Circuit Court of 
the United States for the Western District of L,ouisiana of both a légal 
and an équitable nature of the most drastic character — a judgment for 
the amount of the alleged debt, and an injunction, a receiver, and a 
liquidation of the défendant corporation. The bill must hâve been 
framed in view of the laws of Louisiana (see Acts La. 1898, p. 312, 
No. 159), for it is inadmissible under the rules and principles of equity 
as administered in the courts of the United States. Counsel calls his 
bill "a creditors' bill" ; but it is settled since the beginning that a simple 
contract creditor has no standing in a court of equity to enforce pay- 
ment or subject equities until after he has reduced his demand to judg- 
ment and has exhausted his remedy at law. 

Assuming that the complainant below is seeking to avail himself in 
the United States courts of rights given creditors under the laws of 
Louisiana, the cases of Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 
35 L. Ed. 358 ; Cates v. Allen, 149 U. S. 451, 13 Sup. Ct. 977, 37 L. Ed. 
804; Hollins v. Brierfield Coal & Iron Ce, 150 U. S. 378, 14 Sup. Ct. 
127, 37 L. Ed. 1113, dispose of this appeal adversely to his pretensions. 
And see Atlanta & F. R. Co. v. Western Raiiway Co, of Alabama, 50 
Fed. 790,' 1 C. C. A. 676. We quote from Cates v. Allen, supra: 

"Complainants were simple contract creditors, who hiad not reduced tlielr 
daims to judgment, and therefore had no standing in the United States Cir- 
cuit Court, sitting as a court of equity, upon a bill to set aside and vacate a 
fraudulent conveyance, The suit was originally brought in the state court 
under sections 1843 and 1845 of the Code of Mississippi of 1880, which pro- 
vided that the chancery courts of that state should hâve jurisdiction of bills 
exhibited by creditors who had not obtalned judgments at law, or, having 
judgments, had not had exécutions returned unsatisfied, to set aside fraudu- 
lent conveyauces of property or other devlces resorted to for the purpose of 
hinderlng, delaying, or defrauding creditors, and might subject the property 
to the satisfaction of the demands of such creditors as if the complainants had 
had judgment and exécution thereon returned no property found; and that 
'the creditor In such case shall hâve a lien upon the property described thereln 
from the flUng of his bill, except as against bona flde purchasers before the 
service of process upon the défendant In such bill.' Thèse sections were con- 
sldered iu Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 h. Ed. 358, and it 
was therein determined that the Circuit Courts of the United States in Miss- 
issippi could not under their opération take jurisdiction of a bill In equity to 
subject the property of the défendants to the payment of a simple contract 
debt in advance of any proceedlng at law, either to establlsh the validity or 
amount of the debt, or to enforce its collection. It was there shown that the 
Constitution of the United States, in creating and deflning the judicial power 
of the gênerai government, had established the distinction between law and 
equity, and that équitable relief in aid of demands cognizable In the courts of 
the United States only on their law side could not be sought In the same ac- 
tion, although allowable in the state courts by vlrtue of state législation (Ben- 
nett V. Butterworth, 11 How. 669, 13 L. Ed. 859 ; Thompson v. Rallroad Com- 
panies, 6 Wall. 134, 18 L. Ed. 765 ; Scott v. Armstrong, 146 U. S 499, 512, 13 
Sup. et 148, 36 L. Ed. 1059), and that the Code of Mississippi In giving to a 
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simple contract ereditor a right to seek in equity, In advance of any judgment 
or légal proceedings upon his contract, tbe removal of obstacles to fhe re- 
covery of his claitn caused by fraudulent conveyances of property whereby the 
whoie suit Involving the détermination of the validity of the contract and the 
amount due thereon is treated as oue In equity to be heard and disposed ol 
without a trial by jury, could not be enforced In the courts of the United 
States because in conflict with the constitutional provision by which the right 
to a trial by jury is secured. The principle that a gênerai creditor cannot 
assail as fraudulent against creditors an assignment or transfer of property 
made by his debtor untii the creditor bas flrst established his debt by the 
Judgment of a court of compétent jurisdiction, and has either acquired a lien 
upon the property, or is in a situation to perfect a lien thereon and subject It 
to the payment of his judgment, upon the removal of the obstacle presented 
by the fraudulent assignment or transfer, is elementary. Waite on Fraud. 
Con. § 73, and cases eited. The existence of judgment, or of judgment and 
exécution, Is necessary, flrst, as adjudicating and definitely establishing the 
légal demand; and, second, as exhaustlng the légal remedy." 

The decree of the Circuit Court granting an injunction and appoint- 
ing a receiver is reversed, and the cause is remanded, with instructions 
to discharge the receiver and dismiss the bill, with ail costs. 



TWINING V. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit December 11, 1905.) 

No. 13. 

Banks and Banking — National Banks — Making False Enteies in Books. 

Entries in the books of a national banlt which correctly record actual 
transactions of tbe bank, although such transactions may hâve been un- 
authorized, or even fraudulent, are not false entries, withln the meaning 
of Rev. St. § 5209 [U. S. Comp. St. 1901, p. .3497], and will not sustain an 
indictment thereunder for the making of false entries. 

In Error to the District Court of the United States for the District oi 
New Jersey. 

Herbert C. Smyth and John G. Johnson, for plaintiff in error. 
Edmund Wilson, for the United States. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. The indictment which this writ of error 
brmgs before us is under section 5209 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 3497], and contains six counts, which charge the de- 
fendant (the plaintiff in error) with making false entries in the reports 
and in the books of the First National Bank of Asbury Park, of which 
the défendant was a director. The first three counts charge that the 
défendant made false entries in three reports which were made by the 
bank to the Comptroller of the Currency, dated, respectivelv. the 15th 
of July, 1901, the 25th of February, 1902, and the 23d of "September, 
1902. Each of thèse reports is made the subject of a separate count; 
the false entry charged consisting in overstating the amount that was' 
due to the bank from loans and discounts by the sum of $1,000, in that 
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there was inçluded in the sum so stated to be due the bank a promissory 
note, dated at Asbury Park the 13th of September, 1899^ made by one 
Benjamin Albertson and indorsed by him in blank, which it is alleged 
was worthleSs and void becaiise of the fact that it had been paid and 
satisfied. The fourth count charges that the défendant made certain 
false entries on the 23d of January, 1903, in the bank's journal balance 
book No. 7 ; the same being an entry showing a crédit of $400 to the 
bills discounted account, and including a crédit of $250 to that account 
by reason of a supposed payment of $250 upon a note made by Alonzo 
W. Parsons dated February .14, 1902, payable to his own order for 
$1,000, four nionths after its date, and another alleged false entry 
showing a crédit to thé profit and loss account of $300 on account of the 
transactions of JanUary 33, 1903, which included a supposed loss on the 
Parsons note, whereas the crédit to the profit and loss account should 
hâve been not less than $650, instead of $300, because no loss had been 
sustained by the bank on account of said promissory note. The fifth 
count charges that on the 23d of January, 1903, the défendant made a 
false entry in the bank's journal book No. 7, showing a crédit to the 
profit and loss account of $300 on account of that day's transactions, 
which included a supposed loss of $950 on account of a note made by 
John E. Davis for $1,700, dated November 18, 1902. and payable to 
the order of Davis three months after its date, when, as is alleged, there 
should hâve been a crédit of not less than $1,250 to the profit and loss 
account, because no loss had been sustained by the bank on account of 
said note. The sixth count charges that on the 3d day of March, 
1902, the défendant made a false entry in the bank's Journal Balance 
Book No. 6, showing a charge to the profit and lossi account of $700 
on account of a promissory note dated March 20, 1896, of Jesse B. 
Twining, for the sum of $1,700, payable to the order of Hannah B. 
Twining, when in fact no loss had been sustained by the bank on ac- 
count of said note. 

The jury rendered a gênerai verdict of guilty. Judge Kirkpatrick, 
before whom the case was tried, died subséquent to the verdict. 
Thereafter a motion for a new trial was made before Judge Lanning, 
who after argument set aside the conviction upon the first three counts 
of the indictment, but refused to disturb the verdict on the last three 
counts. The défendant was then sentenced on each of the last three 
counts of the indictment to six years' imprisonment in the state prison ; 
the terms of sentence to be concurrent. After sentence the défendant 
sued out this writ of error. The primary question we are called on to 
consider is whether there was évidence to sustain the verdict upon the 
fourth, fifth, and sixth counts of the indictment, or either of those 
counts. 

Under the proofs it cannot be pretended — indeed, it was not claimed 
by the government — that the défendant, Twining (the plaintiff in er- 
ror), personally made any of the alleged false entriés complained of 
in those counts. In fact, those entries were made by J. Edward Davis, 
who was assistant cashier of the bank. The position of the govern- 
ment was that they were made pursuant to directions of the défendant, 
Twining. Davis, who was a witness for the government, testified 
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that about the Ist of Jaïiuary, 1903, Twining came into the bank and 
handed to him (Davis) the first sheet of the government Exhibit No. 
7, and told Davis that he wanted him "to take care of it." Davis states 
that he looked it over and told Twining that he did not imderstand it, 
to which Twining repHed that he would fix it up in a certain way and 
took it away with him. This Exhibit No. 7 came back into Davis' 
possession the lattcr part of January, and then consisted of two sheets, 
on which are written in the handwriting of Twining certain memo- 
randa relating to divers aflfairs of the bank — a séries of items of 
crédits and charges to varions accounts. The witness (Davis) was 
not at ail sure that Exhibit No. 7 in its présent shape was handed to 
him by Twining. But, be this as it may, there was no évidence that 
Twining gave to Davis any verbal directions respecting the items con- 
tained in the paper. The évidence shows that for some time priôr to 
the making of the government Exhibit No. 7 George W. Kroehl, the 
président of the bank and also a director, and Twining, a director, 
were openly acting for the bank in fixing up its aftairs with a view to 
the proposed reorganization of the bank, and it is clear, we think, that 
the several matters contained in the government Exhibit No. 7 apper- 
tainedto a readjustment of the afifairs of the bank. Among the items 
therein contained this Exhibit shows a crédit of $950 to be given to 
the Davis note and a crédit of $350 to be given to the Parsons note. 
Davis testified that in the previous December, Kroehl, the président of 
the bank, and Twining, the défendant, while they "were fixing up the 
aiïairs of the bank," informed him (Davis) that his note was reduced 
to $750. When the government Exhibit No. 7 came into the hands of 
Davis, he made no entries in the bocks of the bank by virtue of any- 
thing contained in that paper; but he took the paper to Martin H. 
Scott, the cashier of the bank, and left it with him. After keeping the 
paper for several days Scott handed it back to Davis, who then made 
the entries complained of in the fourth and fifth counts of the indict- 
ment. Undoubtedly those entries were made by Davis with the con- 
currence of Scott, the cashier. 

It appears from the government's évidence that the entry of the 
charge of $700 to the profit and loss account on the Jesse B. Twining 
note, which is the subject of complaint in the sixth count of the in- 
dictment, was made by Davis by authority of Scott, the cashier, who 
issued to Davis a "charge slip to profit and loss," dated March 3, 1902, 
which reads thus : 

"Charge profit and loss on note J. B. Twining, No. 8,614, $700." 

It is shown by testimony on the part of the government that while 
the government Exhibit No. 7 was still in the hands of Scott, the 
cashier, and prior to the making of the alleged false entries com- 
plained of in the fourth count of the indictnient, Scott entered upon 
the back of the Parsons note a crédit of $250, which crédit Scott testi- 
fied he so entered under and by virtue of instructions given to him by 
George F. Kroehl, .the président of the bank. 

The Davis note for $1,700 was given for the price of 10 shares of 
the bank's stock, and the note was secured by the stock, which was 
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worth when the original note was given $170 a share, or in aîl $1,700. 
Prior to the entry complaîned of in the fifth count of the indictment, 
Davis executed a new note to the bank's order for $750, which was the 
actual value of the collatéral at that time, and this note for $750 was 
accepted and discounted by the bank in lieu of the old note for $1,700. 
The bank held as security for the Jesse B. Twining note for $1,700 10 
shares of stock of the bank, which had been pledged as collatéral by 
Mrs. Hannah B. Twining, the indorser of the note. As part of the 
plan for the reorganization of the bank, it was arranged that Alonzo 
R. Parsons should become a director, and that he should purchase 
from the bank thèse 10 shares of stock in order to qualify him. Ac- 
cordingly he gave his note to the bank for $1,000 in payment of this 
stock. His note was then substituted for the Twining note, and the 
différence between the two notes, namely, $700, was charged to profit 
and loss. Scott, the cashier, who, as we hâve seen, authorized Davis 
to make this charge to the profit and loss account, testified that this was 
done by virtue of instructions given to him by George F. Kroehl, the 
président of the bank. Scott, however, also testified that he had been 
told by the défendant that he-( Scott) was to substitute the Parsons 
note for the Jesse B. Twining note, and that the différence between the 
notes was to be charged to profit and loss. There was évidence that 
the bank was under an obligation to protect Mrs. Twining from any 
loss on the 10 shares of stock by the sale thereof at a price below its 
market value, which was $170 a share, at the time it was pledged by 
her to the bank. 

Now it seems to us clear, upon the uncontradicted évidence, that the 
entries complained of in the fourth, fifth, and sixth counts of the in- 
dictment were not false entries within the meaning of section 5209 of 
the Revised Statutes. Thèse entries were in fact true. Each entry 
resulted from a transaction actually consummated between officers of 
the bank and a third party. Assuming that the crédits or réductions 
which the officers gave to thèse third parties were not justifiable, nev- 
ertheless the crédits or réductions were actually given and allowed, 
and the entries in question were simply in accordance with the facts. 
Moreover, while it is true that the board of bank directors did not by 
formai resolution empower Kroehl, the président, and the défendant 
to allow the above-mentioned crédits or réductions, there is évidence 
that thèse officers were openly acting for the bank in effecting its re- 
organization and readjusting its affairs, and it would seem that what 
they did in respect to the Parsons, Davis, and Twining notes was 
within the scope of their apparent authority. But even were this 
otherwise, the absence of authority to allow the crédits or réductions 
does not and cannot alter the fact that thèse allowances were made, 
and hence cannot make entries false which simply conform to and dis- 
close the actual transactions. 

In Cofiîn V. United States, 156 U. S. 43S, 463, 15 Sup. Ct 394, 406, 
39 L. Ed. 481, the court held that a correct entry of a misapplication of 
the bank's funds, although the transaction was fraudulent, was not a 
false entry under the statute. The court there said: 
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"Whilst we consider the charges asked were in some respects unsound, yax 
the exception reserved to the charge actually given by the court was well 
talien, because therein the question of misapplication and of false entries are 
interblended in such a way that it is difflcult to understand exactly what 
was iutended. We think the language used must hâve tended to confuse the 
jury and leave upon thelr minds the impression that, if the transaction rep- 
resented by the entry actually occurred, but amounted to a misapplication, 
tlieii its entry exactly as it occurred constituted 'a false entry' ; in otlier words, 
that an entry would be false, though it faithfully described an actual oc 
currence, unless the transaction which it presented involved full and faii 
value for the bank. The thought thus conveyed implied that the truthful en- 
try of a fraudulent transaction constitutes a false entry within the meaning 
of the statute. We think it is clear that the making of a false entry is a con- 
crète offense which is not committed when the transaction entered actually 
took place and is entered exactly as it occurred." 

Furthermore, we hâve great difficulty in discovering in this record 
sufficient évidence to justify a finding that the défendant, Twining, 
made or directed to be made the entries which are the subject of the 
last three counts. But assuming this to hâve been shown, we are 
clearly of opinion, for the reasons above stated, that thèse entries 
were not false, and we are further of opinion that upon this ground 
the court should hâve instructed the jury to acquit the défendant. 

Notwithstanding the absence of a request for binding instructions, 
it becomes our duty, under the authority of Wiborg v. United States, 
163 U. S. 632, 658, 16 Sup. Ct. 1127, 41 L. Ed. 289, and Clvàtt v. 
United States, 197 U. S. 207, 221, 222, 25 Sup. Ct. 429, 49 L. Ed. 726, 
to détermine from the record whether there is any évidence to sustain 
this conviction, and, finding none, to reverse the sentence. 

We ought to add that the record discloses serious errors against the 
défendant, duly excepted to and before us by assignments in the ad- 
mission of évidence and in the instructions to the jury, which we do 
not deem it necessary to discuss, in view of our conclusion upon the 
main question, which conclusion is fatal to the case of the govern- 
ment. 

The judgment against the défendant is reversed, and the cause is re- 
manded to the District Court, with instructions to grant a new trial. 



AMERICAN LINSEED CO. v. HEINS. 

(Circuit Court o£ Appeala, Eighth Circuit. October 17, 1905.) 

No. 2,059. 

Mastbb and Sebvant— Injuby to Servant— CoNTBiBtrTOEY Négligence. 
Défendant maintalned in its mill a drum used to operate a cable which 
passed around It, and which was required by the statutes of the state 
to be boxed or guarded for the protection of workmen ; but it wàs not so 
guarded. PlaintifE had worked in the immédiate présence of the drum 
and cable for four years, and knew its location and condition. In passing 
from one part of the mill to another, instead of passing over a platform 
which was comparatively safe, he undertook to jump over the drum, 
when his leg was caught by the eable and crushed against the drum. 
Held that, in view of the fact that the dangerous character of the ma- 
■chinery was so generally recognized as to be made a subject of législation 



46^ 141 FEDEKAIi BBPOBTEB. 

and was obvious and well known to plalntllT, he was gullty of contrîbu- 
tory négligence In unnecessarily subjectlng himself to the danger, and 
was precluded thereby, as well as by bis assumption of the risk by re- 
maining In the employaient, from reeovering damages for the injury 
because of defendant's négligence. 

[Ed. Note. — For cases In point, see vol. 34, Cent Dlg. Master and 
Serrant, §§ 706-709.] 

2. Samb. 

A servant who unnecessarily exposed hiniself to a known and great 
danger, and was Injured, cannot escape the charge of contributory négli- 
gence because the unknown négligence of the master made the danger 
greater than he supposed it to be. 

X Samb— CusTOM of Negligencb. 

A servant, who contributes to his own injury by unnecessarily sub- 
jectlng himself to a known danger, is not relieved from the charge of 
contributory négligence, nor from its effect, by the fact that it was a 
custom of other employés to take the same risk. 

In Error to the Circuit Court of the United States for the District of 
Minnesota. 

This action was brought to recover damages for Personal Injuries, and 
resulted In a verdict in favor of the plaintiff. The facts out of which it 
arose may be brlefly stated as follows : Plaintiff In error, the American Lin- 
seed Company, la a corporation owning and operating a mill for the manu- 
facture of linseed oil at St Paul, IMinn. Side tracks are located adjacent 
to the mill, upon which cars containing grain are switehed. In order, how- 
ever, to place thèse cars at the précise point where the grain can be con- 
veniently remoVed by the spouts and elevators of the mill, it is necessary 
to change their location from time to time. For this purpose a cable is ex- 
tended from a drum in the mill about pulleys at the entrance of the imill 
adjoining the tracks, equipped with a hook so as to grapple with the cars. 
When It Is desired to move a car, this hook is connected with the car coup- 
ling, and the drum is set in motion by the power used lu operating the plant. 
The drum was about 3% feet long and 1 foot in diameter, and was so placed 
that its upper surface was about 2 feet above the floor. Immediately over 
its center a lever hung down, so that it would hit the head of a person 
stepping over the drum. The cable in use at the time of the accident was 
made of wire. It was about three-quarters of an inch in diameter and from 
350 to 400 feet long. The wires of which is was composed were a little larger 
than a pin, and were woven together in strands. Each strand was covered 
with tarred hemp, and the strands were then twisted so as to form a cable. 
One of the witnesses, in describing the purpose for which the tarred hemp 
was used, said: "Having the strands wound with tarred hemp allows fric- 
tion, prevents the wires from coming together and cutting, and makes a more 
pliable rope of it. it prevents and secures the cable from injury, and bas a 
tendency to keep the strands Consolidated." The cable was purchased of 
Roebling & Son Company, manufacturers of established réputation, and 
had been in use at the time of the accident a little more than two months. 
Previous to the purchase of this cable an ordinary hemp cable had been used. 
Neither the cable nor the drum had ever been covered by any framework or 
other protection. The plaintiff had worked for the defehdant about four • 
years, and durlng nearly ail that time had been In charge of the cable and 
drum, and was thus engaged at the time the hemp cable was replaced by 
the wire cable which was In use at the time of the accident. About three 
wëeks before his injuries occurred his employment had been changed, and 
eonsisted at that time in earing for the seed, weighing it, and attending to 
thë eleaners and séparators. A Mr. Capen, who had charge of the drum and 
cable when the accident happened. testified that on two or three occasions, 
whlle having hdld of the end of the rope In pulling it out to conneot with 
cars, he had noticed that some of the small wires stuek through the tarred 
hemp and projected from one-quarter to one-half Inch. He did not clalm 
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to hâve examined the gênerai course of the cable, but sald that he dlscovered 
thèse projecting wifes whlle having hold of the end of tlie cable and pulling 
it eut to grapple with the cars. No complaint or report had ever beon made 
to the défendant on this subject On the morning of the accident the plain- 
tiffi was standing on the south slde of the mill. The drum was In almost 
a direct Une between himself and a separator which had clogged up and was 
throwing grain. It was his duty to go to this separator and adjust the ma- 
chinery so that it would work properly. The clogging was not an uncommon 
occiirrence. It happened whenever a car of dlrty seed followed a car of 
clean seed, because the clean seed fed faster than the dirty, and was reme- 
dled by regulating the feed pipe. There was nothing in tlie situation caus- 
ing danger either to person or property. The plaintiff luight hâve gone to 
the separator by passing over a platforni. Instead of doing this, however, 
he attempted to jump over the drum, which was in opération at the time. In 
comparison with this way the passage over the platform was entirely safe. 
In attempting to jump over the drum the plaintiff's leg was caught by the 
rope and drawn about the drum, and so injured as to require amputa- 
tion at the knee. At the close of ail the évidence counsel for the défendant 
moved the court to direct a verdict in its favor on the followlng grounds : 
First, that from the uncontradicted évidence it appeared that the plaintifC 
was fuUy advised as to the situation and surroundiugs of the place at which 
he had stationed himself at the time he received hls Injuries; that said 
plalntiff fully realized and appreclated ail the rlsks and dangers attendant 
upon being in said place and assumed the same. Second, that from the un- 
contradicted évidence no wires projected at the point in the cable where 
plaintifC was caught and, if any wires dld so project from the cable, thp 
protruding wires were not the proximate cause of the plaintifC's injuries. 
Third, that from the uncontradicted évidence it appeared that the Injuries 
so received by the plaintifC were due wholly and solely to the carelessness of 
the plaintifC in voluntarily and unnecessarily exposing himself to the danger 
of haviug his leg caught and crushed on the drum ; that where there existed 
a comparatively safe way and a more dangerous way kuown to the plaintifC, 
by means of which he may discharge his duties, and he sélects the more dan- 
gerous way, as he did in this case, he cannot recover. This motion was 
denied, and the cause submitted to the jury, who returned a verdict in 
favor of the plaintifC in the sum of $4.500. The action of the trial judge In 
âenying the motion was duly excepted to, and constitutes the only error 
assigned hère which it will be necessary for us to consider. 

James D. Armstrong, for plaintiff in error. 
Humphrey Barton, for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge, after stating the facts as above, delivered 
the opinion of the court. 

Upon the entire record we entertain serious doubt as to whether 
there is any évidence of defendant's négligence which would entitle 
the plaintiff to recover. The négligence assigned in the complaint 
is, first, that the défendant failed to cover and protect the drum and 
cable as required by the factory act of Minnesota, which reads as fol- 
lows : 

"AU saws, planers, * * • drums and machinery, includiug belts, 
shafting, cables and the fly-wheels of every description * * * in any 
factory, mil! or workshop shall be so located as not to be dangerous to work- 
men or sliall be as far as practicable properly guarded, fenced or otherwise 
protected." 

In vîew of the fact that the danger from this defect was entirely 
open and obvious, and that the plaintiff had worked in the immedi- 
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ate présence of the drum and cable for nearly four years and fully 
appreciated its dangers, the trial court very properly held, folîowing 
the décision of this court in St. Louis Cordage Compa^y v. Miller, 
136 Fed. 495, 61 C. C. A. 477, 63 L. R. A. 551, that the plaintiff as- 
sumed any danger arising from the failure to cpver or guard the rope 
and drum. 

The second ground of négligence cliarged in the complaint is that 
the cable was a defective appliance because the small wires were suf- 
fered to protrude through the tarred hemp with which it was covered, 
thus rendering it more likely to catch the clothing of employés. As 
already explained, the witness Capen alone testified on this subject. He 
stated that he discovered the protruding wires while handling the end 
of the rope in Connecting it with the cars. There was no évidence that 
this condition existed throughout the entire length of the cable. On 
the contrary, immediately after the accident the cable was examined 
by three persons, and ail of them testified that they found it in per- 
fect condition and free from protruding wires in any part of it which 
could hâve caused the injury. Further, the évidence is very slight and 
conjectural that protruding wires, if any existed, caused the plaintiff's 
leg to be drawn over the drum. It is confined to the plaintiff's testi- 
mony. We givc it in full, as it has a bearing upon other points con- 
sidered in the opinion: 

"After setting the pièce of Iron pipe against the south wall the machine, 
separator A, was throwing seed over, and I had to hurry across there, and, 
while I was going across there, the cable canght my pauts leg and pulled 
my f oot In under the drum ; that is, in attemptlng to cross over the drum. 
The drum was running at the time with this cable. It was a part of my duty 
to take care of separator A, and to rush over and shut it off when I heard 
it throwing seed. When my pants canght on the cable, I was on the outside 
of the cable — that Is, on the south side of the cable, near the drum — and, 
when my pants eaught on the cable, I was attemptlng to jump over the drum. 
The cable canght œy pants and pulled my foot in between the cable and the 
drum." 

It will be noticed that there is no express statement hère that plain- 
tiff's pants were eaught by protruding wires, but it is argued by coun- 
sel that because such wires would make the cable more likely to catch 
the clothing of employés, and because plaintiff's évidence is open to 
the construction that the wires eaught his clothing, therefore it was a 
question for the jury to détermine whether the injury was in fact 
caused by the wires. That, however, is largely to substitute conjec- 
ture for proof. It is a matter of common knowledge that revolving 
drums and pulleys catch and draw in the arms and legs of employés. 
It is because of that danger that such statutes as the one above quoted 
from Minnesota hâve been adopted in nearly ail the states. The plain- 
tiff's trousers were not prûduced at the trial, and there was no testimony 
that they furnished any évidence of having been eaught by the pro- 
truding wires. We hâve, then, a case in which the cable itself would 
hâve been an entirely adéquate cause for the injury, and the only évi- 
dence that the protruding wires were a factor in the resuit is that they 
would hâve made the cable still more dangerous. Under ail thèse cir- 
cumstances the inference that plaintiff's injuries were caused by pro- 
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Iruding wires on the cable seems to us a matter of pure conjecture, and 
insufficient to support a verdict. 

We prefer, however, to place our décision upon a ground which is 
entirely free from doubt, namely, plaintifï's contributory négligence. 
There was no necessity justifying his conduct in attempting to pass 
over the revolving drum. He could hâve reached the place to which 
he desired to go by means of a platform, which, at least in comparison 
with the way that he did adopt, was entirely safe. His failure to choose 
the safe way was, under the décisions of this court, négligence. Mor- 
ris V. D. S. S. & A. R. Co., 108 Fed. 747, 47 C. C. A. 661. It is not, 
however, necessary to deduce his négligence by a comparison of meth- 
ods. The act which he attempted was inherently reckless. Because 
the cable and druîn, when prudently used, were dangerous instruments, 
the statute of Minnesota required them to be covered. The défendant 
would hâve been liable in damages to any employé who was injured 
by their uncovered condition, provided he had not assumed the risk 
of such defect. But to hold the défendant guilty of négligence be- 
cause of its failure to protect the cable and drum by a proper guarcf, 
and at the same time hold the plaintiff free from contributory négli- 
gence in attempting to jump over the drum while in rnotion, with full 
knowledge of the danger of his act, would be to apply an entirely différ- 
ent standard of care to the défendant from that which is applied to 
the conduct of the plaintiff. We cannot exonerate the plaintiff from 
négligence without holding that the act which he was attempting at 
the time he was injured was such as an employé might reasonably and 
properly perform. This the statute of Minnesota, and the great body 
of similar statutes to be found in nearly ail the states, as well as com- 
mon expérience of the dangers of revolving pulleys and drums, for- 
bid us to do. It was urged upon the trial that the plaintiff was ig- 
norant of the protruding wires, and therefore could not be held to hâve 
assumed the risk of injury by their présence, or to hâve been guilty 
of contributory négligence in going over the drum, provided his in- 
jury was caused by the protruding wires and would not hâve hap- 
pened if they had not been présent. This contention was completely 
answered in the case of Gilbert v. Burlington, C. R. & N. Railwav Co.. 
128 Fed. 529, 535, 63 C. C. A. 27. There the plaintiff was injured by 
an unblocked frog, while walking between two moving cars for the 
purpose of loosening their coupling. Mr. Barton, representing the 
plaintiff, made the same argument there which he now makes in behalf 
of the plaintiff hère, and was answered by the court, speaking through 
Judge Sanborn, as follows : 

"Counsel next say that, even if the plaintiff failed to exercise reasonable 
care to protect hiinself against the ordinary dangers of walking along the 
track between the cars and uncoupling them, he did not fail, in the exercise of 
ordinary care, to protect himself against the particular danger from the un- 
blocked guard rail, because he was ignorant of its condition, and could not 
hâve been négligent about it. * * * While it is true in cases of little 
danger, when the négligence of the plaintiff is remote, and does not clearly 
contribute to his injury, * * * that a servant may not be guilty of con- 
tributory négligence in exposing himself to a risk of which he is ignorant, and 
of which an ordinarily prudent person would not hâve been aware, although 
he faiJ.s to exercise ordinary care to protect himself against known dangers, 
141 F.— 4 
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that rule Is not of unlversial application. It Is aot applicable to cases In whlch 
the danger Is known and great, and the négligence of the servant is clearly and 
directly contributory to the Injury. An employé rides upon the pllot of ah 
engine when thére are cars on which he could ride with safety. He is in- 
jured through the négligence of the master, of the effects of which he was 
ignorant, when he would hâve suffered no harm if either he or the master had 
not been guilty of want of ordinary care. He cannot recover, because his 
négligence contribntes to the injury whlch the unknown négligence of tlie 
master eoncurred to cause. A pedestrian is about to cross a railroad. It is 
his duty to stop and look and listen before lie crosses. It is the duty of the 
railroad company to ring a bell or Sound a whistle to warn bim of approach- 
ing trains. A train cornes wlthout whistle or bell, and gives no warning of 
Its approach. The footman walks onto the railroad without stopping or 
looking along the track to the rigbt or the left, and he is injured. He cannot 
recover, although hè had no knowledge that the train carried no bell or whistle, 
and that no signal would be given, because his négligence contributed to the 
injury. A brakeman carelessly jumps onto the brakebeam of a moving car 
and seizes a handhold not placed upon It to sustain a strain of that character, 
when there are other handholds for the purpose of enabling men to climb upon 
the cars, which he ought to hâve used. He Is Ignorant that, through the nég- 
ligence of the master, one of the screws which keeps the handhold he seizes 
ïn place does not secure ifc He pulls ont the screw, falls, and is injured. He 
•cannot recover, because his négligence directly contributes to his Injury. In- 
deed, where the plaintiff knows he is exposing himself to great danger, and 
his négligence directly contributes to his Injury, It is not his want of care with 
référence to the particular négligence or defect that concurs to Injure him, but 
bis gênerai breach of duty toward his master, his failure to exercise due care 
In vlew of the knowledge which he bas, that Is fatal to his recOvery. When he 
knowingly départs from the line of duty, and unnecessarily causes his own 
injury by putting himself in a place which he knows to be dangerous, it is no 
excuse for his breach of duty that the place was more dangerous than he sup- 
posed It to be, or that he did not know the exact degree of the danger he care- 
lessly incurred. One who voluntarily and unnecessarily exposes himself to a 
known and great danger, and thereby directly contributes to bis Injury, cannot 
«scape the fatal efCect of his contributory négligence because the négligence of 
the défendant which eoncurred to produce the injury, and of which he was 
ignorant, made the danger greater than he supposed It to be." 

The only answer to this sound and clear exposition of the law which 
the plaintiff offers is this : He says that he was not negUgent in attempt- 
ing to jump over the drum while in motion, because other employés 
had been accustomed for a long time to do the same thing. This argu- 
ment, however, is f ully met in the same case from which we hâve just 
quoted: 

"Counsel ♦ • • call attention to the testimony of sevéral wltnesses to 
the effect that it was the custom or habit of the servants of the company to 
ignore the lever on the opposite slde of the train, and to step in between the 
cars, when they were moving, and uncouple them with their hands, when the 
lever on their side of the train would not produce this efïect, and they Insist 
tliat It was not négligence for the plaintiff to folio w the ordinary course pur- 
sued by his associate operators In cases of this character. But, 'If a man ex- 
poses himself to a risk unnecessarily, he is guilty of négligence, although It be 
shown that other persons bave done the same thing and eseaped unhurt. The 
Inhérent quality of an act Is not changed, whether done by one or many.' 
Dawson v. Chicago, R. I. & P. R. Co., 114 Fed. 870, 882, 52 C. C. A. 286, 288. 
The danger of entering and walking between the moving cars was so imminent 
and obvions that no custom to do so unnecessarily could deprive the act of 
Its Inherently négligent character." 

The same is true of the plaintiff 's act in this case. The attempt to 
jump over the revolvmg drum, about which a cable is winding, is an 
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ftct so obviously négligent that its quality cannot be changed by th« 
fact that others hâve donc it and escaped unharmed. 

The trial court ought to hâve granted the defendant's motion to 
direct a verdict in its favor. The judgment will therefore be reversed, 
with direction to grant a new' trial. 



EVANSVILLE & HENDERSON TRACTION 00. V. HENDERSON ERIDGIB 

CO. 

(Circuit Court of Appeals, Slxth Circuit Oetober 14, 1905.), 

No. 1,396. 

RAIUtOADS — KeNTUCKT StATUTES — RiOHTS OF FOBEIGN CORPORATIONS. 

Const. Ky. § 202, provides that "no corporation organized outslde th« 
Umits of thls Btate shall be allowed to transact business within thn 
State on more favorable conditions than are prescrlbed by law to slmilai* 
corporations organized under the laws of thls commonwealth" ; and sec- 
tion 211 provides that no rallroad corporation orèanlzed under the lavrs 
of another state shall exercise the rlght of eminent domain, or acquirti 
right of way or real estate wltbin the state, until It shall hâve become R 
body corporate, pursuant to the laws of the state. Ky. St. 1903, § 841, 
provides that any sueh corporation may "for the purpose of possessing, 
controlling, malntainlng, or operatlng" a rallway In the state become 
a corporation, citizen and résident of the state, by flling its articles of 
Incorporation as thereln specifled; section 763 provides the manner of or- 
ganlzlng rallroad corporations within the state, which Includes the flling 
of an affidavlt showlng that a certain amount of stock per mile of the 
proposed Une bas been subscribed, and a certain amount of the same 
pald In; and section 765 provides that no rallroad corporation of an- 
other state shall exercise the power of eminent domain or aequire right 
of way, or purchase or hold land for rallroad purposes until It shall hâve 
become a corporation of the state In the manner and form provided in 
section 763. Held, that under said provisions a foreign rallroad corpora- 
tion, which merely complied with section 841, by flling Its articles of in- 
corporation acqulred only the right thereln given to "possess, control, 
maintaln, and operate" a raiiroad In the state, and that it had no power 
to exercise the right of eminent domain or to maintain a suit to subject 
the property of another to its use without becoming a full Kentucky cor- 
poration by organlzlng as such under section 763. 

[Ed. Note. — For cases In point, see vol. 41, Cent. Dig. Railroads, § 138.] 

Appeal from the Circuit Court of the United States for the Western 
District of Kentucky. 

For opinion below, see 134 Fed. 973. 

Edwin C. Henning, George Du Relie, and John J. McHenry, for 
appellant. 

Helm Bruce (H. I,. Stone, B. D. Warfield, Wilbur F. Browder, R. A. 
Miller, and Helm, Bruce & Helm, of counsel), for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. The Evansville & Henderson Traction 
Company is an Indiana corporation, formed for the purpose of con- 
structing, maintaining, and operating an interurban street raiiroad 
from Evansville, Ind., to Henderson, Ky., the contemplated motive 
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power being electrîcity. The Henderson Bridge Company is a Ken- 
tucky corporation which owns a bridge, with the necessary approaches 
and tracks, across the Ohio river, from Henderson to a point opposite 
on the Indiana side, which is used solely for railroad purposes. The 
bill was filed to enjoin the bridge company from refusing to permit 
the traction company to use this railroad bridge as a part of its project- 
ed interurban hne and operate its cars over the same by the use of elec- 
tricity, if the court should be of the opinion that the bridge is adapted 
to such use, and if not, by the use of steam. Incidentally, there is a 
prayer that the traction company be permitted to equip the bridge with 
the appliances necessary for the opération of its cars by electricity, 
and that the court fix the rates of toll and régulations for the use of the 
bridge. The court below sustained a demurrer to the bill on the 
ground that the traction company had not comphed with the provisions 
of sections 'î'63 and 765 of the Kentucky Statutes of 1903, limiting the 
right of foreign corporations to acquire rights of way in the state, and 
that the Indiana statute relied upon by the traction company as author- 
izing the use of the bridge, has no force south of the low water mark 
of the Ohio river on the Indiana side, which constitutes the southern 
boundary of Indiana. The case is hère on appeal. 
1. The Constitution of Kentucky provides: 

"Sec. 211. No railroad corporation organized under the laws of any other 
state, or of the United States, and doing business, or proposing to do busi- 
ness, in this state, shall be entitled to tlie benefit of the right of eminent do- 
main or hâve power to acquire the right of vi^ay or real estate for dépôt or 
other uses, until it shall hâve beeome a body corporate pursuant to and In ac- 
cordance with the laws of this comnionwaalth." 

The complainant avers and contends it became a bbdy corporate in 
pursuance of this requirement by complying with the provisions of sec- 
tion 841 of the Kentucky Statutes of 1903, which reads: 

"Sec. 841. No company, association or corporation created by, or organized 
under, the laws or authority of any state or country other than this state, 
shall possess, control, maintain or operate any railway or part theréof, in 
this state, until by incorporation under the laws of this state, the same shall 
hâve beeome a corporation, citizen and résident of this state. Any such com- 
pany, association or corporation may, for the purpose of posseséing, con- 
trolliug, maintainlng or operating a rallway or part thereof in this state, be- 
eome a corporation, citizen and résident of this state by being incorporated in 
the manner fpHowing, namely: By filing in the olïice of the Secretary of 
State, and In the office of the railroad commission, a copy of the charter or 
articles of incorporation of such company, association or corporation, authen- 
ticated by Its seal and by the attestation of its président and secretary, and 
thereupon, and by virtue thereof, such company, association or corporation 
shall at once beeome and be a corporation, citizen and résident of this state. 
The Secretary-' of State shall issue to such corporation a certlflcate of such in- 
corporation." 

On the other hand, it is submitted, and the court below found, that 
the applicable sections of the Kentucky statutes, which must be com- 
plied with before a foreign railroad corporation can condemn land or 
acquire a right of way within Kentucky, are sections 765 and 763, 
which the complainant has not complied with, and which read : 

"Sec. 765. No railroad corporation, organized or created by or under the 
laws of any other state, shall hâve the right to coudemn land for, or acquire 
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the right of way for, or purcliase or hold land for Its dépôts, tracks, or other 
purposes, until it shall hâve flrst flied in the office of the Secretary of State 
of this State, In themanner provided in the first article of this chapter, its 
acceptance of the Constitution of this state, and shall hâve become organized 
as a corporation under the laws of this state, which it may do by fillng in 
the offices of the Secretary of State and the railroad commission articles of 
incorporation, in the manner and form provided in section 763 of this article." 
"Sec. 763. Any number of persons, not less than seven, may associate to 
form a corporation for the purpose of constructing, operating and maiutaln- 
ing a railroad. Such persons shall exécuta articles of incorporation, which 
shall specify thê name of the proposed railroad, the number of years the 
corporation is to continue, the amount of its capital stock, and the number 
of shares Into which the same shall be dlvided; the number of directors, 
which shall not be less than five nor more than fifteen, and their names; 
the places from and to which, and the names of each eounty into or through 
which it is intended to be constructed, and its length as near as it may be. 
Each subscriber to such articles shall set opposite his name hls place of rési- 
dence and the number of shares subscribed by him. Whenever two hundred 
and flfty dollars per mile has in good faith been subscribed, and twenty per 
cent, thereof paid in in cash, to the persons named in tlie articles as directors, 
and an affidavlt made to that effect by two of said named directors and at- 
tached thereto, a copy of said articles and affidavits shall be flled in the office 
of the railroad commissioners, and In the office of the Secretary of State, and 
when a certificate of such fact is delivered by the said offlcers to the incor- 
porators, the persons who hâve subscribed such articles shall be a body-cor- 
porate by the name specified in the articles, and as such may sue and be sued, 
contract and be contracted with, hâve a seal, and change the same at pleas- 
ure ; may elect or appoint directors, who shall choose from their number such 
offlcers as may be necessary ; may require from any offlcer or employé a bond 
for the faithful discharge of hls duties, and prescribe such by-lavvs for its 
goveriiment, and exercise such powers as are necessary to the conduct of its 
business not inconsistent with law." 

A comparison of the provisions of section 841 with those of section 
765 leads us to believe that the court below was right in its conclusion. 
Section 841 provides that no foreign corporation "shall possess, con- 
tre], maintain or operate any railway" in Kentucky, without first com- 
plying with its provisions, while section 765 provides that no foreign 
railroad corporation "shall hâve the right to condemn land for, or ac- 
quire the right of way for, or purchase or hold land for its dépôts, 
tracks, or other purposes," until it shall hâve first complied with its 
provisions. A corporation which simply desires to maintain and oper- 
ate its line in Kentucky, must become a corporation, citizen and rési- 
dent of Kentucky, by filing in the office of the Secretary of State, and in 
that of the railroad commission, a copy of its charter or articles of in- 
corporation, by virtue whereof it at once becomes such corporation, 
• citizen and résident. This is not the organization so much as the nat- 
uralization of the foreign corporation. Compliance with this section 
does not create a corporation subject to the organization tax of Ken- 
tucky (C, N. O. & T. P. R. R. Co. V. Commonwealth, etc., 83 S. W. 
563, 26 Ky. Law Rep. 1106), or deprive the foreign corporation thus 
naturalized of the right to sue or be sued in the fédéral courts as a 
citizen of another state (Davis v. C. &. O. Ry., 75 S. W. 275, 25 Ky. 
Law Rep. 343 ; Louisville, etc., Ry. Co. v. Louisville Trust Co., 174 U. 
S. 552, 563, 19 Sup. Ct. 817, 43 L. Ed. 1081 ; Walters, Adm'r v. C. 
B. & Q. R. R., 186 U. S. 479, 32 Sup. Ct. 941, 46 L. Ed.. 1266). 
But a foreign corporation which desires to condemn land and acquire 
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à right of way in Kentucky, must do something more than merely file 
therç its articles of incorporation. The Constitution of Kentucky 
(section 202) provides that: 

"No corporation organized outslde the limlts of thls state shall be allowed 
to transàct business wlthln the state on more favorable conditions than are 
prescrlbed by law to simllar corporations organized under the laws of thl3 
comraonwealth." 

And section 763 requires a domestic corporation, organized to con- 
Gtruct a railroad, not only to file its articles of incorporation, but proof 
that at least $350 per mile has in good faith been subscribed, and 20 per 
cent, thereof paid in in cash before it can proceed to business. A corn- 
pliance with this provision affords, of course, a certain guarantee of re- 
sponsibility and there would seem to be no just reason why a like guar- 
antee should not be required of a foreign corporation under similar cir- 
cumstances. Indeed, the provision of the Constitution to which we 
hâve referred (section 302) would seem to forbid the préférence which 
would resuit from permitting a foreign corporation to condemn land 
and acquire a right of way in Kentucky without filing proof that it is 
something more than a mère paper corporation, that its stock has been 
subscribed and paid in at least to the amount required of a domestic 
corporation. 

On the whole, while the question îs not free from doubt, and we re- 
gret there seems to hâve been no authoritative expression from the 
Court of Appeals of Kentucky upon the précise point, we are inclined 
to agrée with the lower court that the traction company, not having 
complied with the provisions of sections 765 and 763, could not main- 
tain this action,, which in effect was one to acquire a right of way over 
the bridge owned by the appellee upon terms to be fixed by the court. 
Having reached the conclusion that the complainant had no right to- 
bring the suit, we deem it unnecessary to discuss the questions raised as 
to the eiîfect of the provisions of the Kentucky and Indiana acts regu- 
lating or assuming to regulate the construction and opération of the 
bridge. 

The judgment is affirmed. 



WILLIAMSON T. LIVEEPOOIi & LONDON & GLOBE INS. CO. 

(Circuit Court of Appeals, Eighth Circuit November 13, 1905.) 

No. 2,151. 

CONSTITDTIONAI. Law — Equal Pbotection op Laws — Statttte Aixowing 
Damages and Attôrney's Fées against Insurance Companies. 

Rev. St. Mo. 1899, i 8012, provldlng that "In any action against any In- 
surance Company to recover the amount of any loss under a policy of flre, 
llfe, marine or other Insurance, If it appear from the évidence that such 
Company has vexatlously refused to pay such loss the court or jury may 
* * * allow the plalntlffi damages not exceeding ten per cent, on the 
amount of the loss, and a reasonaljle attôrney's fee," is not void as in vio- 
lation of the equallty clause of the fourteenth constltutional amendment 
[Ed. Note. — For cases In point,: see vol. 10, Cent Dig. Constitutional 
Law, § 703; vol. 28, Cent Dlg. Insurance, S 149S.] 
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2. Pmading — Ereor in Steikino Out — Waiveb bt Amendment. 

Where a motion to strike out a portion of a pétition in a fédéral court 
was erroneously sustalned and ttie ruling duly excepted to, and such mo- 
tion did not go to any insufficiency or technical defect in the pétition, but 
was In effect a demurrer to so much of It as alleged a distinct and sub- 
stantive part of plaintiff's cause of action, tiie plaintiff did not waive the 
eri'or by complying with ttie order permitting liim to file an amended 
pétition omltting the averments objected to. 

3. Courts— FEDERAL Courts — Confoemity to State Practice. 

The rule of practice in Missouri that the flling of an amended pétition 
in compliance with an erroneous order, which struclj out parts of the 
original pétition, is a waiver of the error, is not binding upon the fédéral 
courts in that state. 

[Ed. Note. — For cases In point, see vol. 13, Cent Dig. Courts, §§ 899- 
902, 921.] 

Conformity of practice in common-law actions to that of state courts, 
see notes to O'Connell v. Reed, 5 C. C. A- 594; Ncderland Life Ins. Co. 
V. Hall, 27 C. G. A. 392.] 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Florence Williamson sued the Insurance Company to recover the amount of 
a total loss under three policies of flre Insurance, and in addition thereto dam- 
ages for vexatious delay in payment, and attorney's fées. During the progress 
of the lltigation which ensued the company tendered and deposited in court 
the entlre amount of the jrolicies and costs to that time. Thereafter the con- 
troversy, which was conflned to the matter of damages and attorney's fées, 
was determined In faror of the company. The plalntilï theu Instltuted this 
proceeding In error. 

Boyle & Guthrie, for plaintiff in error. 

M. A. Fyke and Ed. È. Yates, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit JudgeS. 

HOOK, Circuit Judge, after stating the case as above, deUvered the 
opinion of the court. 

The claim for damages and attorney's fées, in addition to the loss 
under the policies, was asserted upon the authority of a Missouri stat- 
ute, which provides that, if in an action upon a policy of insurance it 
appears from the évidence that the company has vexatiously refused 
to pay, the court or jury may in addition to the amount of the loss 
allow the plaintiff damages not exceeding 10 per cent, thereof, and also 
a reasonable attorney's fee. Rev. St. Mo. 1899, § SOIS. The plain- 
tiff's pétition contained appropriate averments in support of her rights 
under the statute, but upon motion of the company the trial court or- 
dered them stricken out and gave the plaintiff three days in which to 
file an amended pétition. Exceptions to this ruling were duly pre- 
served. . The learned district judge applied to the case the doctrine of 
Gulf, etc., Ry. Co. v. Ellis, 165 U. S. 150, 17 Sup. Ct. 255, 41 L. Ed. 
666, and held that the Missouri statute was in contravention of the 
equality clause of the fourteenth amendment, in that, being directed 
against insurance companies alone, it deprived them of the equal pro- 
tection of the laws. The plaintiff thereupon filed an amended pétition 
precisely like the original, Cxcept that the averments relating to the ad- 
ditional damages and attorney's fées were omitted. Afterwards, but 



56 141 FHDBBAL EBPOETKU. 

while the cause was still pending, the cases of Life Association v. 
Mettler, 185 U. S. 308, 22 Sup. Ct. 662, 46 L. Ed. 922, and Insurance 
Co. V. Lewis, 187 U. S. 335, 23 Sup. Ct.l26, 47 L. Ed. 204, were de- 
cided. In the Ellis Case the Suprême Court had held to be uncon- 
stitutional a state statute which imposed upon railroad corporations 
a penalty in the shape of a llabllity for attorney's fées for failure to pày 
certain debts. In the opinion of that court the power of reasonable 
classification of the subjects of state législation and the adaptation of 
différent rules to the différent classes was admitted, but it was said 
that the classification "must always rest upon some différence which 
bears a reasonable and just relation to the act in respect to which the 
classification is proposed, and can never be made arbitrarily and with- 
out any such basis." It was also held that the debts, the faihire to pay 
which gave rise to the penalty, were not so différent from those of 
other corporations as to justify the hostile discrimination against rail- 
road companies alone. 

In the Mettler Case it was decided that a classification of life and 
health insurance companies separately from fire, marine, and inland 
Insurance companies and mutual benefit and relief organizations doing 
business through lodges and benevolent associations was not so arbi- 
trary or devoid of reasonable basis as to be subject to constitutional 
objection. A state statute was therefore upheld which imposed upon 
life and health insurance companies refusing to pay a loss when due a 
penalty of 12 per cent, thereof, and in addition a reasonable attorney's 
fee. The doctrine of the Mettler Case was adhered to in Insurance 
Co. V. Lewis. Inspired, doubtless, by thèse later décisions, the plaintiff 
asked leave to amend her amended pétition by reinserting the aver- 
ments as to damages and attorney's fées authorized by the Missouri 
statute. The trial court denied the application, upon the ground that 
by filing the amended pétition the original one was abandoned, and that 
plaintiff thereby accepted the ruling of the court and waived ail errors 
in its décision. This conclusion of the trial court seems to be in ac- 
cord with a rule of practice in Missouri, although a statute of that 
state provides in effect that, if a plaintiff fails to amend his pétition as 
ordered, he goes out of court, and, if a défendant so fails in respect of 
an answer, judgment may be rendered against him as upon default. 
Rev. St. Mo. 1889, § 2066. 

So thèse questions arise : Was the original order of the trial court 
directing the élimination from plaintiff's pétition of the claim for dam- 
ages and attorney's fées erroneous ? If it was erroneous, did the plain- 
tiff waive her exceptions thereto by complying with the order to file 
an amended pétition? The first of thèse questions is that of the \alid- 
ity, under the fourteenth amendment, of the Missouri statute in virtue 
of which the claim was asserted. If it is not answered affirmatively 
bv the Mettler and Lewis cases, it certainly is bv the later case of In- 
surance Co. V. Dobney, 189 U. S. 301, 23 Sup. Ct. 565, 47 L. Ed. 821. 
That case involved the constitutionality of a Nebraska statute provid- 
ing for a reasonable attorney's fee to bé taxed as part of the costs in a 
suit upon a poHcy of insurance written to insure real property against 
loss by fire, tornado, and lightning. The scope of the décision is well 
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illustrated by a statement of the objections to the validity of the statute, 
ail of which the Suprême Court found to be untenable. It was said : 

"Ail the grounds relled upon to demonstrate that the statute allowing a 
reasonable attorney's fee in case of the unsuccessful défense of a suit to enforce 
certain Insurance pollcles Is répugnant to the equality clause of the fourteenth 
amendment, are embraced in the following propositions: First, because it 
arbitrarily subjects Insurance companies to a llability for attorney's fées, 
when other défendants in other classes of cases are not subjected to such bur- 
<len; second, because, whilst the obligation to pay attorney's fee is imposed 
on Insurance companies in the cases embraced by the statute, no such burden 
rests on the plaintiff in favor of the Insurance companies where the suit on 
a policy is suecessfully defended; and, thlrd, because the statute arbitrarily 
distinguishes between Insurance policies by allowing an attorney's fee in case 
of a suit on a policy covering real estate, where the property has been totally 
destroyed, and excluding the right to such fées in sults to enforce policies on 
other classes of property or where there has not been a total destruction of 
the property covered by the Insurance." 

We must conclude, therefore, that the trial court erred in its first 
ruling, and that, assuming that the avemient of vexatious delay in pay- 
ment could be substantiated by proof, the plaintiff possessed a valid 
cause of action for damages and attorney's fées in addition to the 
amount of the policies. 

Were the error in the original ruling of the trial court and the ex- 
ceptions thereto waived by the filing of an amended pétition? It 
should be observed that the motion sustained by the trial court was 
not directed to an alleged indefiniteness, incompleteness, or insuffi- 
ciency of statement in the pétition, nor to mère technical defects there- 
in. , On the contrary, it was in effect a demurrer which, being sus- 
tained, struck a vital blow to a substantial part of plaintiff's cause of 
action. It is well settled in the fédéral practice that in cases of the 
former character exceptions to an erroneous ruling are waived by the 
filing of an amended pleading in obédience thereto, but such is not the 
rule where the action of the court results in the déniai of a substantial 
right. In the case before us, had the claim for damages and attorney's 
fées constituted a separate and independent cause of action, instead of 
being auxiliary to and dépendent upon that for the primary loss under 
the policies, and had the plaintiff asserted it in a separate count in 
her pétition, the attack of the company would hâve taken the form of 
a demurrer; and under such circumstances the filing of the amended 
pétition after due exception to the ruling of the court would not hâve 
constituted a waiver. Worthington v. Beeman, 91 Fed. 232. 33 C. C. 
A. 475. The fact that the cjaim was auxiliary and dépendent made it 
none the less one of substance, nor does that fact add weight to the 
présent contention of the company. 

In Great Western Coal Co. v. Railway Co., 98 Fed. 274, 39 C. C. A. 
79, a case that arose in Missouri, this court held that, where a plaintiff 
is erroneously required to elect before trial between two counts of his 
pétition which stated the same cause of action in différent forms and 
under which there could be but a single recovery, and he saves an ex- 
ception to such ruling, he does not waive the exception by going to 
trial on the remaining count. The rule of Harkness v. Hyde, 98 U. S. 
476, 25 L. Ed. 237, was considered analogous, namely, that a person 
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dues not waîve a valid objection tothe mode of service, if, after ap- 
pearing specially and moving to set the wrongful service aside, he an- 
swers to the merits and goes to trial, first having reserved an exception 
to the action of the court in refusing to quash the service. 

Another phase of the proposition now presehtëd was considered by 
this court in Board of Commissioners v. Sherwood, 64 Fed. 103, 11 C. 
C. A. 507. The défendant answered after a demurrer to the pétition 
was overruled, and it was urged that the ruling of the trial court on the 
demurrer was erroneous. It was said : 

"We hâve once or twlce decided, In accordance wlth the rule which now 
generally prevails, that a. demurrer will ordlnarlly be waived by answering 
to the merits. Where it Is apparent that the transaction ont of which a cause 
of action Is eupposçd to hâve orlginated eould not give rise to a meritorious 
cause of action, the rule ia of course différent; but a mère incompleteness or 
uncertalnty of averment — a fallure to state some fact which should hâve been 
stated to mal^e a technically good déclaration or complalnt — will be of no avall 
In this court, when It appears that after a demurrer was overruled the party 
answered to the merits and weut to trial on issues ralsed by his answer." 

In Teal V. Walker, 111 U. S. 243, 4 Sup. Ct. 420, 28 L. Ed. 415, the 
court said: 

"When the déclaration falls to state a cause of action and clearly shows 
that upon the case as stated the plaintifC cannot recover, and the demurrer of 
the défendant thereto is overruled, he m.iy answer upon leave and go to trial, 
without losing the right to hâve the judgment upon the verdict reviewed for 
the error in overruling the demurrer." 

The Missouri rule upon this subject is not binding upon the courts 
of the United States. The purpose of the act of conformity (Rev. 
St. § 914 [U. S. Gomp. St. 1901, p. 684] ) was to secure a harmony be- 
tween the state and national courts in respect of the gênerai structure 
or framework of pleading and practice in civil causes, other than those 
in equity and admiralty, but it does not require an adhérence to the 
state rules in ail their subordinate and minor détails. The elasticity 
of Ole phrase "as near as may be" was doubtless intentionally employed 
to enâble the national tribunals to reject such provisions as would un- 
wisely incumber the administration of the law and tend to defeat the 
ends of justice. Especially in the matter of the amendment of plead- 
ings bas plenary power been conferred by Congress upon those courts ; 
and whether amendments when authorized and made work a waiver 
of substantial rights or a release of errors should be determined by the 
principles which obtain in those jurisdictions and not by those which 
prevail in the state tribunals. 

A référence to some of the many adjudicated cases and an indication 
of the point of departure from the state practice will show how wholly 
outside the rule of conformity is the matter now before us. L,inculn v. 
Power, 151 U. S. 436, 14 Sup. Ct. 387, 38 L. Ed. 234 (manner of char- 
ging the jury); Southern Pacific Company v. Denton, 146 U. S. 202, 13 
Sup. Ct. 44, 36 L. Ed. 942 (the effect of a spécial appearance to challenge 
the jurisdiction of the court) ; Fishburn v. Railway Co., 137 U. S. 60, 11 
Supi Ct. 8, 34 h. Ed. 585 (motions for new trial and bills of exceptions) ; 
United States, etc., Ass'n v. Barry, 131 U. S. 100, 9 Sup. Ct. 755, 33 L. 
Ed. 60 (spécial verdicts); In re Chateaugay, etc., Iron Co., 128 U. S. 
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544, 9 Sup. Ct. 150, 33 h. Ed. 508 (the perfection, settling, and signîng 
of bills of exceptions) ; Indianapolis, etc., Railroad v. Horst, 93 U. S. 
291, 33 L. Ed. 898 (submission of interrogatories to the jury, and the 
granting of motions for a new trial) ; Nudd v. Burrows, 91 U. S. 436, 23 
L. Ed. 286 (reducing instructions to vvriting) ; Western Union Tel. Co. 
V. Burgess, 108 Fed. 36, 47 C. C. A. 168 (the taking of the written in- 
structions to jury room) ; Consumers' Cotton Oil Co. v. Ashburn, 81 
Fed. 331, 36 C. C. A. 436 (time for taking exceptions to instructions) ; 
McElwee v. Lumber Co., 69 Fed. 303, 16 C. C. A. 333 (the submission 
of spécial questions to the jury, and, if submitted, the effect of the an- 
swers upon the gênerai verdict) ; O'Connell v. Reed, 56 Fed. 531, 5 C. 
C. A. 586, and Bowden v. Burnham, 59 Fed. 752, 8 C. C. A. 248 (join- 
der in attachment suit of claim due with one not due) ; Texas, etc., Ry. 
Co. V. Nelson, 50 Fed. 814, 1 C. C. A. 685 (continuances). 

We are of the opinion, therefore, that the error in the ruling upon 
the motion and the exceptions thereto were not waived by the plain- 
tifif. No escape from the effect of this conclusion can be found in the 
argument that when she afterwards sought the reinstatement of the 
€xpunged daim the granting or refusai of leave to amend was dis- 
cretionary with the trial court. The question still harks back to the 
initial error, the exception thereto, and the absence of a waiver. Nor 
•can the fact that the Company tendered and deposited the amount of the 
policies into court affect it. In doing so the company was acting 
within its légal right to endeavor to protect itself from future costs 
and interest, but it could not thereby deprive the plaintiff of her right 
to continue the assertion of the remainder of her claim. The essential 
éléments of an estoppel, which the company invokes, are lacking. 

The plaintiff also complains of the déniai of her application for 
leave to file a supplemental pétition setting up certain matters which 
arose after the commencement of the action. The application was 
addressed to the sound discrétion of the trial court, and, not being 
abused, its action will not be reviewed in this court. 

The judgment is reversed, with direction to grant a new trial. 



LINDEBERG et al. V. DOVERSPIKE et al. 

(Circuit Court of Appeals, Ninth Circuit October 2. 1905.) 

No. 1,174. 

Equitt— Procédure undeb Alaska Code — Findings. 

Under Code Clv. Proc. Alaska (Carter's Ann. Codes) § 372, which régu- 
lâtes the practice In the trial of causes of an équitable nature, and pro- 
vides that the court "shall set out in writlng its flndings of fact upon ail 
the material issues of fact presented by the pleadings, together with Its 
conclusions of law thereon; but such flndings of fact and conclusions of 
law shall be separate from the judgment, and shall be flled with the 
clerb • * * and constitute a part of the judgment roll of the case," it 
Is not réversible error to state such flndings and conclusions In an opinion 
flled by the judge and referred to in the judgment, at least where no objec- 
tion or motion for further flndings waa made. 
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Appeal frôm the District Court of the United States for the Second 
Division of the District of Alaska. 

W. H. Metson, J. C. Campbell, Thomas H. Breeze, and Ira D. Orton, 
for appellants. 

W. Lair Hill, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The appellants were copartners in the 
business of furnishing water to the city of Nome, Alaska, and they 
brought a suit against the appellees to enjoin them from discharging 
mud, dirt, tailings, and impure water into the waters which were the 
source of supply of the appellants' water works. The appellees an- 
swered the complaint, the appellants replied, and upon the issues so 
made testimony was taken, upon which the court entered a decree 
in which it was recited, among other things, that the opinion of the 
court, made and filed in writing, fully sets forth the facts and conclu- 
sions of law upon which the decree was based, and that the appellants 
were not entitled to an injunction as prayed for, and that the suit be 
dismissed, at the appellants' costs. 

The assignments of error relied upon on the appeal are that the 
court made and entered a final decree without filing a written décision 
stating the facts found and the conclusions of law separately, and in 
failing to file a décision in writing stating the facts found and the con- 
clusions of law. The appellants base their assignments of error upon 
the provisions of section 309 of the Code of Civil Procédure (part 4 of 
Carter's Annotated Codes of Alaska), in which it îs said : 

"The décisions shall state tlie facts found and the conclusions of law sepa- 
rately without argument or reason therefor. Such décision shall be entered in 
thé journal and judgment entered thereon accordingly." 

That provision of the Code, however, applies to the trial of issues 
in a law action where a jury trial has been waived. The provision 
which régulâtes practice in the trial of causes of an équitable nature 
such as the case at bar is section 373. It is there provided that the 
court — 

"Shall set out In writing Its flndings of fact upon ail the materlal Issues of 
fact presented by the pleadlngs, together wlth its conclusions of law thereon ; 
but such flndlngs of fact and conclusions of law shall be separate from the 
judgment, and shall be flled with the clerk and shall be Incorporated in, and 
constitute a part of, the judgment roll of the case." 

Now the clerk's certificate in this case certifies that the transcript 
is a true and exact transcript of the complaint, answer, reply, decree, 
assignments of error, pétition for order allowing appeal and order al- 
lowing same. bond on appeal, and opinion. There is no référence 
therein to findings of fact and conclusions of law, which under the stat- 
ute should hâve been filed separately from. the decree, and there is no 
certificate that such findings and conclusions were not on file and of 
record in the court below. It must be presumed, in the absence oî 
proof to the contrary, that they were duly made and were on file. 

But, if it should be argued that the récital in the decree to the effect 
that the opinion of the court fully sets forth the facts and conclusions 
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of law upon which the decree was based is sufficient to indicate that 
no other findings of fact and conclusions of law were filed, the answer 
is that the opinion contains findings of fact and conclusions of law, 
and was intended by the court to serve the purpose of findings of fact 
and conclusions of law. The most that can be urged against it is that 
its adoption for that purpose was informai. In the absence of ob- 
jection on the part of the appellants in the court below, or a motion 
for furth'er findings in the case, it is certainly not réversible error that 
none other were fiiled. 

The decree of the court below will be affirmed. 



MICHIGAN HEADLINING & HOOP CO. v. WHEELER. 

(Circuit Court of Appeals, Sixth Circuit December H, 1905.) 

No. 1,406. 

Masteb and Seevant — Action fob Injury of Servant — Questions fob Jubt. 
Plalntlff, a young woman 19 years old, was employed with other women 
on the second floor of defendant's factory, which was built on a sida hiU 
so that such floor on one side was about on a level with the ground and 
a window on that side was customarily used by plaintiff and her co-em- 
ployés as a passage for entering and leaving the room, and also as a seat. 
A shaft projeeted through the building, near and a little below the window, 
having a band wheel on its outer end. By a law of the state (Bâtes' Ann. 
St. Ohlo, §§ 4364-69, 4364-89c), shafts in factories near the floor were re- 
quired to be boxed, and where women were employed the employer was 
requlred to provide seats, but siich shaft and wheel were not boxed, nor 
were seats provided other than the window. While sitting in the open 
window plalntlfC's sljirt was canght by the revolving vi'heel, and she 
was dragged outside and seriously injured. She was not warned of any 
danger in so nsing the window. Seld, In an action to recover for the 
injury, that the determining issues were whether the window was prop- 
erly used as a passage and seat with the knowledge of défendant, so as 
to impose upon it the duty of boxing the shaft and band wheel, or whether 
it was négligent as a matter of fact in not so doing, and whether, under 
ail the eircumstances. plaintifC in seating herself in the window assumed 
the risli or was guilty of négligence contributing to her injury, ail of 
which Issues wei-e for the jury under proper instructions. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Alex L. Smith, for plaintifif in error. 

O. S. Brumback, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This is the same suit which was be- 
fore us in the case of Wheeler v. Oak Harbor Headlining & Hoop 
Company, 126 Fed. 348, 61 C. C. A. 250, in which we reversed the 
judgment of the lower court sustaining a demurrer to the second amend- 
ed pétition, and remanded the case for further proceedings. Subse- 
quently, a third amended pétition was filed, then an answer and reply, 
and the case went to trial, resulting in a verdict and judgment for the 
plaintiff. The rulings of the court below are now hère for review. 
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It is strongly urged that a verdict should hâve been directed for the 
défendant. The grounds are substantially those presented in the ar- 
gument upon the sufficiçncy of the pétition in the former case, and were 
considered in our former opinion. There is no material différence be- 
tween the pétition upon which the case was tried and that formerly 
before us. The additional averment is that there was a small band 
wheel on the end of the projecting shaft and that the plaintiff's dress 
was caught by the revolving shaft or band wheel. This does not ma- 
terially change the case. Upon the trial, testimOny was introduced 
tending to sustain ail the material averments of the pétition, and it 
became a question for the jury whether a case was made out, in view of 
the conflicting testimony by the défendant. 

There was testimony tending to establish the following facts: The 
plaintiff was a young woman about 19 years old. She had been em- 
ployed in the factory from May until September, whén she was hurt. 
The factory was engaged in the manufacture of wooden strips known 
as "headlinings." She helped pack thèse headlinings. Aside from the 
expérience thus gained, she was inexperienced in machinery. The fac- 
tory was built on the side of a hill, so that the second floor was on a 
level with the top <>f the hill, and one could step out of 
the window of the room in which she was employed onto the ground. 
There was a passage way to this room through the basement, where 
raost of the machinery was located ; but it was narrow, dark, damp, ob- 
structed, and somewhat dangerous. The three women employed in the 
room where the plaintiff worked were therefore in the habit of enter- 
ing and leaving the room through the sliding window, which opened on- 
to the ground, and this habit was known to the défendant. Although 
the law of Ohio made it the duty of the défendant to provide seats in 
this room where the women worked, none were provided, and they 
were in the habit of sitting in the window when not at work. This 
habît was aiso known to the défendant. Projecting from the building 
on the oUtside, below and near this window, was a revolving shaft with 
a band wheel, used for operating a grindstone. If this window was in 
known use as a passageway by its employés, it was the duty of the de- 
fendant, by the law of Ohio, to box or cover the revolving shaft and 
band wheel; but this was not done, nor did the défendant warn the 
plaintiff of the danger of coming in contact with this shaft and band 
wheel. On the day of the accident, at or shortly before 7 o'clock in the 
morning, the plaintiff reached the factory, passing by the shaft and 
band wheel. While waiting for headlinings to pack, she seated her- 
self in the window and began to read a letter. The testimony con- 
flicted as to whether she was sitting on the outside or the inside of the 
window, and as to whether the revolving shaft was in opération when 
she sat down or not. The weight of the testimony goes to show she 
was sitting on the inside of the window, and the jury specially found 
that thé shaft was not in opération when she sat down. While she was 
so seated, her skirt in some way came in contact with the revolving shaft 
or band wheel then in opération, and she was violently dragged outside 
and seriously injured. 
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This outline of the testimony sufficiently suggestç the questions which, 
in accordance with our former holding, were rightf uUy ones for the 
jury to détermine, under proper instructions by the court. Among 
them were thèse: Whether the window was legally used as a pas- 
sageway by the employés, so that, under the law of Ohio, the défend- 
ant was guilty of négligence in not boxing the shaft and band wheel. 
Whether the window was, to the knowledge of the défendant, so used 
as a seat, required by the law of Ohio to be furnished female employés, 
as to impose upon the défendant the duty of making and keeping its 
locality safe for those using it. Whether the défendant, either as a 
matter of law or fact, was négligent in not boxing the shaft and band 
wheel. Whether the plaintifï, in view of ail the circumstances, when 
she seated herself in the window, assumed the risk of her clothing 
coming in contact with the shaft and band wheel, or was guilty on her 
part of négligence which contributed in bringing about the accident. 

Thèse" and the other questions raised in the case, were submitted by 
the court to the jury. The charge was exceptionally clear and fair. 
Aside from the fact that it submitted thèse leading questions to the 
Jury, the criticism made of it is insubstantial. The requests refused, so 
far as they had merit, were fully covered by it. The criticism of the 
modification made in the fifth and sixth requests as given, does not 
appeal to us. 

The court charged the jury as follows: 

"And even If you find défendant was négligent In not boxing or coverlng 
the exposed shafting or band wlieel, or in failing to warn plaintiff of the dan- 
gers arising therefrom, If you also flnd that the window was not a passage- 
way, in the sensé Just explained, and that the danger to plaintiff of getting 
her skirt caught In the shafting was an open and obvions one, and would 
be apparent to an ordinarily prudent person of lier âge and expérience, in 
the exercise of ordinary observation, then plaintiff, even if she did not at the 
time realize the danger, must be held to bave assumed the risk of injury from 
this cause; and your verdict should be for the défendant" 

The défendant below insists that in place of the words "an ordinarily 
prudent person of her âge and expérience, in the exercise of ordinary 
observation," the court should hâve inserted either "a person of ordi- 
nary intelligence," or "a person of ordinary common sensé in the exer- 
cise of ordinary observation." We can perceive no différence in the 
meaning of thèse phrases which would warrant the reversai of the 
judgment and the sending back of this case for a new trial. If there 
was any différence, the défendant got the benefit of it ; for the danger 
was more likely to be apparent to a person with some expérience, how- 
ever slight, than to one with none at ail. 

The other assignments of error do not seem to us to demand dis- 
cussion. The case was fairly submitted, and, as we held before, it was 
properly one for the jury to détermine. 

The judgment is affirmed. 
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ËATON et al. t. HOGB et al. 
(Circuit Court of Appeals, Bighth Circuit November 17, 1905.) 

No. 2,282. 

Courts — Jubismction of Fédéral Courts — Amount m Dispute. 

In a suit by tlie several owners of water riglits in a stream, Joining 
as complainants for convenience only, to enjoin the obstruction of the 
stream or tlie diversion of water tlierefrom by défendants, the matter in 
dispute must exceed $2,000, exclusive of interest and costs, as to eacli 
complainant, to give a fédéral court jurisdlction. 

[Ed. Note. — Jurisdlction of Circuit Courts as determined by the amount 
In controversy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent- 
Stribling Shoe Co. v. Roper, 36 O. C. A. 459.] 

Appeal from the Circuit Court of the United States for the District 
■of Colorado. 

For opinion below, see 135 Fed. 411. 

James W. McCreery, for appellants. 
Nellis E. Corthell, for appellees. 

Before SANBORN, Circuit Judge, and PHILIPS and CARLAND, 
District Judges. 

CARLAND, District Judge. Appellees commenced this action 
against the appellants in the court bèlow for the purpose of restrain- 
ing and en joining appellants from setting up or asserting any claim, 
estate, or interest in and to the waters of Sand creek, or any part 
thereof, as against the appellees or any of them, and from obstructing 
and diverting, or in any manner interfering with, the natural flow of 
the waters of said creek. Appellees are citizens of the state of Wy- 
oming. Appellants are citizens of the state of Colorado. The issue 
in said action was as to the validity of the water rights on Sand creek 
claimed by appellees, and as to their priority over the water rights claim- 
ed by appellants on said creek. The trial court, after a hearing upon 
pleadings and proofs, entered a final decree in behalf of appellees, en- 
joining and restraining appellants from setting up or asserting any claim, 
estate, or interest in or to the waters of Sand creek, or to any part 
thereof, as against the appellees or any of them, and from obstructing 
and diverting, or in any manner interfering with, the natural flow of the 
waters of said creek. It is alleged in the bill filed by appellees that they 
are owners of certain water rights along Sand creek, in the state of Wy- 
oming, and the particular ditches through which each of the appellees 
received their water from said creek are mentioned and described, as 
well as the land which said water is used to irrigate. No one of the 
appellees has any interest whatever in the water right claimed, ditches 
used, or land irrigated by the other. They hâve a gênerai interest in 
the principle to be established by the litigation, but the relief to be grant- 
ed to each appellee is separate and independent from that to be grant- 
ed any other appellee. The bill alleged that the matter in dispute ex- 
ceeded, exclusive of interest and costs, the sum of $2,000. This allé- 
gation is denied by the answer of appellees. There is no allégation in 
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the bill as to the value of the matter in dispute in regard to the water 
right of each individual appellee. There is no compétent or relevant 
testimony in the record as to the value of the matter in dispute, so far 
as the individual water right of any appellee is concerned. It is not 
claimed that appellants sought to appropriate or appropriated any of 
the waters of Sand creek prior to May, 1902. Testimony was intro- 
duced tending to show the flow of water in said creek from the year 
1890 down to the date of filing of the bill in this case, which was No- 
vember 8, 1902. Mr. Hoge when on the stand was asked the ques- 
tion: 

"Q. During the time you hâve been acquainted with Sand creek from 1890, 
has there been sufflcient supply of water flowing in the stream during the ir- 
rigating season to fulfill the needs of irrigation along that stream; thèse 
plaintiffs including yourself ? 

"A. I thinlî not. 

"Q. What has been the state of the supply of the water during the irrigat- 
ing season In thèse years? 

"A. Some years we hâve an abundanee of water for irrigating through 
May and up to the middle of Juue. I hâve always irrigated up to even the 
20th of July when I hâve the water. Some years I don't hâve any water." 

Mr. Hoge also testified as to the average crop of hay on his place. 
Without any évidence in the record as to how much, if any, damage re- 
sulted to the crops of appellee by the taking of water out of Sand creek 
by appellants, Mr. Hoge was asked this question : 

"Q. Could you make any estimate of the daniage that would ensue on the dep- 
rivation of that water to thèse plaintiffs? 

"A. It would be a very large aniouut extending into many thousands of 
dollars. The loss would be many thousands of dollars each year. 

"Q. Would it be more tlian $2,000 each year? 

"A. Tes ; it would." 

Counsel for appellants moved, when this testimony was offered, to 
strike out the last two questions on the ground that they were irrelevant 
and incompétent, and that no proper foundation for them had been 
laid, and because the answef called for was entirely spéculative and 
not based on facts. This motion should bave been granted for the 
reason that there was no évidence that the water taken by appellants 
out of Sand creek subséquent to May, 1902, caused the damage concern- 
ing which Mr. Hoge was testifying, and for the further and much bet- 
ter reasons that the action was not brought by appellees to recover any 
damages, and the évidence sought to be adduced was wholly irrelevant 
and incompétent upon the issue as to the value of the matter in dispute, 
whether the value of the matter in dispute was the combined interest of 
appellees or the interest of each individual appellee. The matter in dis- 
pute in this case is the individual water right of each appellee as affect- 
ed by the relief prayed for. There is no compétent évidence in the 
record upon this proposition. Smith v. Adams, 130 U. S. 175, 9 Sup. 
Ct. 566, 32 L. Ed. 895. Notwithstanding the question of jurisdiction 
was not raised by any assignment of error, we are compelled, by Act 
March 3, 1875, c. 137, 18 Stat. 470 [U. S. Comp. St. 1901, p. 508], 
whenever it shall appear that a case before us does not really and sub- 
stantially involve a dispute or controversy within our jurisdiction, to dis- 
141 F.— 5 
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miss the suit. Minnesota v. Northern Securities Co., 194 U. S. 65, 24 
Sup.Ct. 598, 48 L. Ed. 870; Steigleder v. McQuesten, 198 U. S. 141, 

25 Sup, Ct. 616, 49 L. Ed. 986. Whether the jurisdiction of the court 
Is dépendent upon the citizenship of the parties, or whether the case 
is one arising under the Constitution and laws of the United States, the 
matter in dispute, exclusive of interest and costs, must exceed $2,000. 
U. S. V. Sayward, 160 U. S. 493, 16 Sup. Ct. 371, 40 L. Ed. 508 ; Act 
March 3, 1887, c. 373, § 7, 24 Stat. 555 ; Act Aug. 13, .1888, c. 866, 25 
Stat. 437 [U. S. Comp. St. 1901, p. 579]. 

The rule relative to the value of the matter in dispute is thus stated 
by Mr. Justice Bradley in Clay v. Field, 138 U. S. 464, 479, 11 Sup. Ct. 
125, 34 L. Ed. 1044 : 

"The gênerai principle observed In ail Is that if several persons be joined In 
a suit in equity or admiralty, and hâve a common and undivided interest, 
though separable as between themselves, the amount of their joint claim or 
Uablllty will be the test of jurisdiction; but where thelr Interests are distinct, 
and they are joined for the sake of convenience only, and because they forin a 
class of parties whose rlghts or liabilltles arose out of the same transaction, 
or hâve relation to a common f und or mass of property sought to be adminis- 
tered, such distinct demands or liabilltles cannot be aggregated together for the 
purpose of glylng this court jurisdiction by appeal, but each must stand or fall 
by itself alone." 

In this case the interests of appellees are distinct, and they are joined 
in the suit for the sake of convenience only. Therefore the matter in 
dispute must exceed $2,000, exclusive of interest and çosts as to each 
appellee. This rule is well settled and established by the following déci- 
sions of the Suprême Court of the United States: Water v. North- 
eastern Railway Co., 147 U. S. 370, 13 Sup. Ct. 348, 37 L. Ed. 206 ; 
Northern Pacific Railway Co. v. Walker, 148 U. S. 391, 13 Sup. Ct. 650, 
■^y L. Ed. 494; Fishback v. Western Union Telegraph Co., 161 U. S. 96, 

16 Sup. Ct. 506, 40 L. Ed. 630; Citizens' Bank v. Cannon, 164 U. S. 319, 

17 Sup. Ct. 89, 41 L. Ed. 451 ; Chamberlin v. Browning, 177 U. S. 605, 
20 Sup. Ct. 820, 44 L. Ed. 906 ; North American Transportation & Trad- 
ing Co. v. Morrison, 178 U. S. 262, 20 Sup. Ct. 869, 44 L. Ed. io6r ; 
Wheless v. St. Louis et al., 180 U. S. 379, 21 Sup. Ct. 402, 45 L. Ed. 

583- 

Upon the face of the record the Circuit Court was without jurisdic- 
tion, but as, perhaps, by amendment the bill might be retained as to some 
or ail of the appellees, we will not direct its dismissal, but will reverse 
the decree pf the Circuit Court àt the costs of the appellees, and re- 
mand the cause to that court for further proceedings in conformity with 
this opinion; and it is so ordered. Act March 3, 1891, c. 517, § 10, 

26 Stat. 829 [U. S. Comp. St. 1901, p. 552] ; Northern Pacific Railway 
Co. V. Walker, 148 U. S. 391. 13 Sup. Ct. 650, 37 L. Ed. 494. "; 
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DENVER & R. G. R. CO. v. ARRIGHI. 

(Circuit Court of Appeals, Eighth Circuit. November 10, 1905.) 

No. 2,227. 

1. Weit op Error— Effect of Reveesal— Right to Dieected Veedict. 

Tlie reversai of a judgment by an appellate court, on tbe ground that 
the trial court erred in refusing defendant's motion to direct a verdict in 
Its favor, does not entitle défendant to a directed verdict on a second 
trial, unless the evid^ce Is substantially the same. 

[Ed. Note. — For cases in point, see vol. 3, Cent Dig. Appeal and Error, 
S 4665.] 

2. Masteb and Sebvantv-Action fob Injuby of Beakeman— Contribtjtoey 

Négligence. 

The mère fact that a plaintiiï, while employed as a brakeman by de- 
fendant railroad company, was injured in coupling cars witb a liuli and 
pin coupling, used by défendant in violation of Act March 2, 1893, c. 190, 
27 Stat. 531 [U. S. Comp. St. 1901, p. 3174], créâtes no presumption that 
he veas négligent, and unless his contributory négligence is conelusively 
sbown by the évidence it is a question for the jury. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Arrighi sued the railroad company to recover damages for an Injury to hls 
hand, caused as he allèges by the négligence of the company in not equippin?: 
its cars ag provided by section 2 of the act of Congress of March 2, 1893 (27 
Stat. 531, e. 196 [U. S. Comp. St. 1901, p. 3174]), relating to automatic couplers. 
In support of his case Arrighi introduced évidence, which was undisputed by 
the company, showing the following facts: While in the employ of the rail- 
way company as a switchman, and on the 19th day of November, at Salida, 
Colo., Arrighi was injured while endeavoring to effect a coupling of two nar- 
row gauge freight cars, one of which was at the time employed in moving In- 
terstate trafflc. Neither car was equlpped with couplers coupling automatic- 
ally by Impact The drawbars of each were equlpped with liuk and pin coup- 
lings. It therefore became necessary for Arrighi to go between the ends of 
the cars in the performance of his duties. Arrighi entered the employ of the 
railroad company November 12, 1901, and the seven days intervening between 
this date and the date of his injury was ail the expérience he ever had with 
link and pin c«uplings and as switchmau. He was 32 years of âge and had 
worked for seven or eight years for tbe Rock Island Raiiway Company as 
brakeman on passenger trains, but said trains did not use the link and pin 
coupling. There was no defect in the coupling itself which contributed to the 
accident Arrighi was the only witness who testified as to how he made the 
coupling. He testified upon this matter as follows: "I went over and set 
my pin on the coupling at the end of a string of cars that was standing still. 
then I stepped back and gave the signal for the engineer to corne ahead for me 
to make my coupling. The link was in the moving car coming towards me. I 
took hold of the link as the car approached to guide it, and when I got the 
link in the coupling my hand was caught, and I could not possibly get my 
hand out I tried to get my hand out at the earliest time possible. It was 
necessary to raise the link in order to hâve it go into the drawhead on the 
standing car." There was no évidence whatever that Arrighi vs^as in any wise 
négligent in the way he made the coupling unless the fact that he was injured 
is such évidence. Upon this state of facts the railroad company moved the 
trial court at the close of plaintifC's évidence to direct the jury to return a ver- 
dict in its favor, which motion was refused, and 'an exception takeu to such 
ruling. 
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William W. Field (Joël F. Vaile and Charles W. Waterman, on the 
brief ) , for plaintiff in error. 
William L. Dayton and Harvey Riddell, for défendant in error. 

Before SANBORN, Circuit Judge, and PHILIPS and CARLAND, 
District Judges. 

CARLAND, District Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

This case was before this court on writ of error at a previous term 
of this court, and the judgmént therein was reversed and a new trial 
ordered. Denver & R. G. R. Co. v. Arrighi, 129 Fed. 347, 63 C. C. A. 
649. A new trial having been had, the case is again hère on exception 
to the ruling of the trial court in refusing to direct a verdict for the 
railroad Company. At the prior hearing of the case this court was of 
the opinion that a verdict ought to hâve been directed for the railroad 
Company on account of the contributory négligence of the défendant 
in error. If the facts shown by the présent record are the same as on 
the former hearing, the décision then made is the law of the case, and 
the judgmént now sought to be reviewed must be reversed in accord- 
ance therewith. The évidence introduced at the first trial is not before 
us, except as it appears from the opinion of the court. We are con- 
vinced from an examination of the opinion that the évidence intro- 
duced at the second trial could not hâve been the same as that intro- 
duced on the first for the following reasons : It is stated in the opinion 
that Arrighi was thoroughly acquainted with the link and pin coupling. 
This fact does not appear in the record in this case. It is stated in 
the opinion that Arrighi adopted the most dangerous method of per- 
forming his duty. This fact does not appear in the record now under 
considération. From ail that now appears in the record he adopted 
the only way practicable to make the coupling. It is stated in the 
opinion that it did not appear that Arrighi ever made any effort to re- 
move his hand. It appears in this record that he withdrew his hand 
as soon as possible. We therefore are of the opinion that we are not 
concluded by the judgmént rendered when the case was first hère. 

Two grounds are seriously urged by the counsel for plaintiflf in error 
why the judgmént below should be reversed: First. That the décision 
of this court on the first writ of error absolutely entitled the plaintiff 
in error to a directed verdict in its favor. Second. That the évidence 
on the second trial affirmatively shows that Arrighi's injuries resulted 
from his own contributory négligence and not proximately from the 
failure of the railroad company to equip its cars with automatic coup- 
1ers as prescribed by Act Corig. March 3, 1893, c. 196, 27 Stat. 531 
[U. S. Comp. St. 1901, p. 3174]. The first point for the reasons here- 
tofore stated we do not thînk well taken. The décision of the second 
point requires an examination of the évidence now before us. The act 
of négligence alleged against the company is not disputed, but it is 
urged that the évidence shows that Arrighi's want of ordinary care in 
making the coupling was the proximate cause of his injury and not the 
négligence of the railroad company. 
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The position of counsel for the raiiroad company may be stated thusv 
The trial court and this court must take judicial notice that thousands 
of couplings were made daily with link and pin couplers when they 
were in use without injury to the person making the same. Therefore, 
in a case Hke the one at bar, where the counsel for the company can 
point to no act of négligence on the part of Arrighi, the court must 
présume as matter of law that he was négligent because he was in- 
jured; there being nothing in the évidence to show that he was pre- 
vented in any manner from exercising ordinary care in making the 
coupling. If the court could take judicial notice that no man exercis- 
ing ordinary care was ever injured in making couplings with link and 
pin, then there would be force in the position of counsel for the raii- 
road company, but judicial notice is a two-edged sword in this case. 
If, on the one hand, the court shall judicially take notice that thousands 
of couplings were daily made with link and pin when they were in use 
without injury to the person making the same, we may also take judi- 
cial notice that the use of link and pin couplers are so inherently dan- 
gerous to life and limb that the attention of Congress was repeatedly 
called to the fact by the Président and législation urged to remedy the 
evil. 9 Messages and Papers of the Présidents, p. 51. The act under 
which Arrighi brings this action was the answer Congress made to the 
demand made upon it. We cannot présume that Congress legislated 
in order to protect careless and négligent employés alone ; on the con- 
trary, we must présume that Congress legislated because it was well 
known that employés in the exercise of ordinary care were continually 
being injured by the use of the link and pin coupler on account of its 
inhérent danger. We conclude, therefore, that the mère fact that 
Arrighi was injured created no presumption against him, and that it 
was for the jury to sav whether he exercised ordinary care in making 
the coupling. Railway Co. v. Ives, 144 U. S. 408, 13 Sup. Ct. 679, 36 
L. Ed. 485 ; Northern Pacific v. Tynan, 119 Fed. 288, 56 C. C. A. 193 ; 
St. Louis I. M. & S. Ry. Co. v. Leftwich, 117 Fed. 228, 54 C. C. A. 1 ; 
Choctaw, O. & G. Ry. Co. v. Tennessee, 116 Fed. 23, 53 C. C. A. 497. 

Other errors assigned hâve been considered and found to be without 
merit. The judgment of the trial court must be affirmed, and it is so 
ordered. 
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BARBER ASPHALT PAVING CO. v. CITY OP DENVER. 

(Circuit Court of Appeals, Eighth Circuit. November 1, 1905.) 

Nos. 2,247, 2,252. 

Inteeest— Time fbgm Which Interest Euns— Colorado Stattjte. 

Mills' Ann. St. Colo. § 22.52, wlilch provides that "creditors shall be al- 
lowed to receive interest when there is no agreement as to the rate tliere- 
of at the rate of eight per eentum per annum for ail moneys after tuey 
beeome due, • • *" is mandatoiy in an action at law to recover for labor 
performed and materials furnlshed, and requires the allowance of Interest 
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at the statutory rate from the dafe of demand of payment, and the court 
cannot, as In equlty cases, take Into considération the lâches of plalntlft 
in bringing suit 

[Ed. Note. — For cases In point, see vol. 29, Cent. Dig. Interest, §§ 95-105.] 

In Error to the Circuit Court of the United States for the District 
of Colorado.. 

Henry A. Lindsiey and Halsted L. Ritter, for city of Denver. 
Thomas H. Hardcastle, for Barber Asplialt Paving Co. 

Before SANBORN, Circuit Judge, and PHILIPS and CARLAND, 
District Judges. 

PHILIPS, District Judge. In 1890 and 1891 the city of Denver 
entered into contracts with the Barber Asphalt Paving Company for 
the paving of certain streets. The contracts contained a stipulation 
that the contractor should keep in repair, at its own expansé, the pav- 
ings for a period of five years next after the acceptance of said work by 
the city. The work was done by the said paving company and accepted 
by the çity. In June, 1896, a short time before the expiration of the 
five years' period, the paving company was notified by the city engineer 
that certain of said streets were ont of repair, demanding that it repair 
the same in compliance with the stipulation of said contract. The pav- 
ing company asserted that only a small per cent, of the repairs called 
for was due to ordinary wear and tear, and that most of the damage 
to the pavement was caused by leaking gas from the mains of the Den- 
ver Consolidated Gas Company underlying the pavement, and also 
by reason of steam from the Denver Steam Heating Company, whose 
pipes ran under the pavement, and declined to make thèse repairs until 
provision should be made for the payment of the cost of the same. 
After considérable correspondence between the parties a resolution was 
passed by the board of public works under which the Barber Asphalt 
Paving Company made the repairs. The paving company and the city 
being unable to agrée upon how much of this work of repair came 
within the terms of said resolution, suit was instituted on July 35, 1902, 
in the United States Circuit Court for the District of Colorado, by the 
paving company against the city to recover for said repairs. To this 
action the city interposed a gênerai déniai, and also raised question as 
to the legality and authority of the contract under which the work was 
done, especially insisting upon a provision of the city charter to the 
efifect that no ofîîcer of the city should hâve authority to impose upon 
the city any liability to pay money until a definite amount of money had 
been appropriated therefor. 

The court found the issues for the plaintiiï, and rendered judgment 
in its favor for $4,752.71. In its opinion the court, inter alia, said : 

"It seems that the plaintlff Is entitled to recover In the suit There Is e 
spécifie amount named in the complaint which I understand to be that which 
was found to be due for thèse repairs. The plaintiiï claims Interest from Sep- 
tember, 1806. I think there was unreasonable delay in bringing the suit, and 
thèrefore interest will be not allowed except from date of suit, which was July 
25, 1902. The clerk may compute the Interest and enter judgment accordingly." 
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The city of Denver sued out writ of error to reverse this judgment ; 
and the Barber Asphalt Paving Company sued out a cross-writ of er- 
ror, complaining of the action of the trial court in allowing interest on 
the amount recovered only from the date of the institution of the suit, 
instead of from the date of the demand of payment for the work donc. 
The city oî Denver did not press its writ of error before this court, but 
abandoned the same. 

The only question, therefore, to be decided is did the circuit court err 
in not allowing the cross-plaintiff in error interest on its claim from the 
date of demand, which is conceded to be the Ist day of October, 1896 ? 

This question is controlled by the statute of the state of Colorado and 
the construction placed thereon by the Suprême Court. Section 2253, 
Mills' Ann. St., in force at the time of this transaction, is as follows: 

"Creditors shall be allowed to receive Interest when tliere is no agreement 
as to the rate thereof, at the rate of eight per centum per annum, for ail mon- 
eys after they become due, on any bond, bill, promissory note, or other Instru- 
ment of writing, or on any judgment recovered before any court or magistrale 
authorlzed to enter up the same within this state, from the date of entering 
up said judgment until satisfaction thereof be made; also, on money due on 
mutual settlement of accounts from the date of such settlement on money due 
on account from the date when the same became due, and on money recelved 
to the use of another and detained without the owner's knowledge." 

Interest is a compensation for the use of money for its détention; 
and, under the rulings of the Suprême Court of Colorado, interest, 
whether as damages or under the statute, must be given from the date 
of the demand of payment for labor performed and materials fur- 
nished. Omaha & Grant Smelting Company v. Tabor, 13 Colo. 41-58, 
21 Pac. 925, 5 L. R. A. 236, 16 Am. St. Rep. 185; BergundthaJ v. 
Bailey, 15 Colo. 257, 25 Pac. 86; Mine & Smelter Supply Company v. 
Parke & Lacy Company, 107 Fed. 881, 47 C. C. A. 34. 

This being an action at law on a contract for work done and mater- 
ials furnished, the statutory provision respecting the allowance of in- 
terest is mandatory. It leaves no discrétion in the court to take into 
considération, as in equity cases, the lâches of the demandant in bring- 
ing the suit. The demand made upon the défendant city on October 1, 
1896, after the completion of the work, put it in default. And as by 
the décision and judgment of the Circuit Court it wrongfully withheld 
the amount f ound to be due and owing, the statute rules the case. 

The case must therefore be remanded, with directions to the Circuit 
Court to set aside and vacate so much of the judgment as allowed in- 
terest only from the 25th day of July, 1902, and enter a judgment al- 
lowing the statutory interest at the rate of 8 per cent, per annum on the 
sum found to be due from the Ist day of October, 1896. 
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A. KLIPSTEIN & CO. V. GEANT et al 

(Circuit Court of Appeals, Fifth Circuit. December 5, 1905.) 
No. 1,488. 

Election of Remédies — Acts Constituting Election — Bringing of Suit. 

Where a party lias two remédies inconsistent with each otlier, the 
bringing and prosecution of a suit based on one tlieory, with Ivnowledge of 
his rights and of the facts, is an élection of sucb remedy, and be cannot 
tbereafter malntain a suit to enforce the alternative remedy. 

[Ed. Note. — -For cases in point, see vol. 18, Cent. Dig. Election of Rem- 
édies, § 12.] 

Appeal from the Circuit Court of the United States for the Northern 
District of Georgia. 

The following is the opinion of Newman, District Judge, in the Cir- 
cuit Court : 

I am satisfied that thiS bill must be dismissed, for the reason that complaln- 
ants bave already sought a remedy which is entirely inconsistent with the one 
they novr seek. The suit which is shown by the pleadings to hâve been here- 
tofore brought and prosecuted to a conclusion by Klipstein & Co. In the Cir- 
cuit Court was upon the tbeory of the ratification of a sale by C. L. Allen to 
the Allen-Miles Company. The présent proceedlng Is entirely inconsisteut 
vclth the position talsen in the former suit The correct rule of law as I un- 
derstand it on the subject is stated in 7 Encyc. PI. & Pr. pp. 362, 3G3, 364. 
The élection of a remedy is considered by the authorities to be complète when 
suit is brought; certainly it is complète when carried to a conclusion. In 
Robb v. Vos, 155 U. S. 13, 15 Sup. Ct 4, 39 L. Ed. 52, the rule is stated in the 
syllabus in this way: "When a party bas two remédies, inconsistent with 
each other, any décisive act by Wm, done with knowledge of his rights and of 
the facts, détermines his élection of bis remedy." In the opinion, after quot- 
ing a number of authorities, the following occurs : "The rule established by 
thèse cases Is that any décisive act by a party, with knowledge of his rights 
and of the facts, détermines his élection in the case of inconsistent remé- 
dies." In this case of Robb v. Vos is a quotation from the opinion in Thomp- 
son V. Howard, 31 Mich. 309, 312, as follows: "A man may not take contra- 
dictory positions ; and where he bas a right to choose one of two modes of re- 
dress, and the two are so inconsistent that the assertion of one involves the 
négation or répudiation of the other, his deliberate and settled choice of one, 
with knowledge, or the means of knowledge, of such facts as would authorize 
a resort to each, will preclude him tbereafter from going back and electing 
again." The same doctrine Is laid down in Bacon & Company v. Moody, 117 
Ga. 207, 43 S. E. 482. For this reason the bill cannot be maintained. 

I entertained some doubt, as was expressed at the hearing, and I still hâve 
some, as to whether the Allen-Miles Company should not bave been made a 
party to this proceedlng, and as to whether the case could properly proceed In 
the Circuit Court, Instead of on the equity side of the bankruptcy court. But 
this matter need not be considered in view of the opinion entertained, as ex- 
pressed above, on the merits of the proceedlng. 

A decree may be taken dlsmissing the bill. 

On Motion for Rehearlng. 

This is a motion for a rehearlng in a case disposed of by an opinion of the 
court flled April 22, 1905. The motion for a rehearlng must be denied. Even 
If there be merit in the claim thut ignorance of the fact that Klipstein & Co. 
had been, as to the larger part of their indebtedness, omitted from the list of 
indebteduess of C. L. Allen, assumed by the Allen-Miles Company, relieved 
Klipstein & Co. from the légal effect of the élection made in bringing the action 
at law against C. L. Allen and the Alleu-MUes Company, Btill it seems to me 
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that the fact that Klipstein & Co. through their counsel obt ined such kno'ivl- 
edge during the pendency of the suit at law, and then prosetated that suit ta 
a conclusion, would hâve the same effect. But, be that as it may, It may be 
proper to say now that, even if the doctrine of élection of remédies did not 
control in this case, the bill and everything stated in it is Insuffleient to justify 
the court in inaking a decree setting aside the contract between C. L. Allen 
and the Allen-Miles Company. It does not appear that any fraud in this mat- 
ter was perpetrated upon any one. Allen apparently put ail his business 
assets into the Allen-Miles Company and received full value in stock of that 
coinpany and stock in proportion to the amount put in by Miles. If the con- 
solidation of the business of Allen and Miles into the Allen-Miles Company 
was made to defraud creditors, this record fails to show it. The fact that 
Klipstein's debt was put at .?1,225.10 appears to bave been due to the fact that 
the list of creditors was made in Jlay. when the debts seems to hâve been that 
amount. No fraudulent Intent or purpose as against Klipstein & Co. is shown. 
If the intention of the Allen-Miles Company really was to assume the entire 
indebtedness of Klipstein & Co., the remedy would seem to hâve been in that 
direction rather than in the one now attempted to be pursued. 

I do not think the bill states a case to justify the rescission of the contract 
between Allen and the Allen-Miles Company, even as to Klipstein & Co., and 
consequently, Independently of any other considération as to whether the prés- 
ent proceeding is a proper one or not, it would be doing a useless work to 
grant a rehearing and allow an amendment, when even as thus amended the 
liill would not state a case justifying the relief asked. The motion for a re- 
hearing will be denied. 

Henry A. Alexander and Shepard Brvan, for appellant. 
Benj.'F. Abbott, C. P. Goree, Jno. M' Slaton, Benj. Z. Phillips, L. 
Z. Rosser, and Morris Brandon, for appellees. 

Before FARDEE and SHEUîY, Circuit Judges. 

PER CURIAM. The decree appealed from seems to be in ail re- 
spects just and correct, and it is therefore affirmed. 



JOHNSON et al. v. FOOS MFG. CO. 

(Circuit Court of Appeals, Sixth Circuit. November 29, 1905. On Re- 
hearing, January 31, 1906.) 

No. 1,418. 

1. Patents — Suit for Iwfringememt — Equity Jubtsdiction. 

The fact that a dpfendant, sued for infringement of a patent by maidnp; 
and selling the patented machine, bas made and sold but one such ma- 
chine, and that pending the suit the purchaser was licensed by complainr 
ant, does not deprive a court of equity of jurisdiction to award au in- 
junction, unless it further appears clearly that there Is no reason to ap- 
prehend the making by défendant of other Infringlng machines.- 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 492.] 

2. Same — Infeingement — Sale of Parts ov Combination. 

Where ail the parts of a patented combination were old, and the only 
Invention is In their new arrangement, one who makes and sells the old 
parts is not chargeable wlth infringement, provided it was done with no 
purpose to contribute to plans of another intending an infringement by 
combining such parts in accordance with the patent. 
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8> Samb — Suit roB Infbotqemknt — Disclaimke ot Intentioit to Infmnob 
m Future. 

The assertion In the answèr ot a défendant, Bued f Or Inf rlngement 
1 pt a rlght to make the devices complalned of as an Infringement, in the 
absence of a very express, déniai of a purpose to exercise the rlght clalm- 
ed, justifies the presumptlon that further infringement is to be appre- 
hended, if that device shall prove to be an Infringement, and the coupling 
with such assertion of a gênerai averment that défendant does uot iiitend 
to employ the patented devioe or to Interfère wlth the rlghts of complain- 
ant cannot be construed as a disclaimer of an intention to continue to 
make the Infrlnglhg device. 

4. Samk— Validitt and Infkinoembnt— Pbocbbs and Machine fob Delint- 

INO COTTON SEBD and HULI-S. 

The Johnson patent. No. 506,268, for a process and apparatus for sepa- 
rating cotton seed and hulls f rom the flber adlierlng thereto after ginning, 
was not anticipated, and discloses invention as to the process claim ; but 
the mechanlcal daim, as well as patent No. 613,208, to the same patentée 
for improvements thereon, is vold for lack of patentable invention, being 
for an. aggregatlon of old parts, each of which performs Its old functlon. 
The process claim of patent No. 506,268 also Jield Infringed by défend- 
ent, which built and sold apparatus adapted and Intended to be em- 
ployed to practice such process, and thereby contributed to infringement 
by the user. 

On Rehearing. 

5. Same — Costs. 

Rev. St. i§ 973, 4922 [U. S. Oomp. St. 1901, pp. 703, 3396], whIch pro- 
vide that a plaintiff or complainant reeovering judgment or decree for 
Infringement of part of a patent shall not recover costs, where the clalms 
of the patent were too broad and no disclaimer was entered before suit, 
do not apply to the costs In an appellate court where the decree below 
dlsmissing the suit is found erroneous, and the complainant was com- 
pelled to appeal to obtain the relief to whlch he was entltled. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

W. R. Wood-and R. H. Parkinson, for appellant. 
H. A. Toulmin and W. A. Scott, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This is a bill to restrain infringement of 
two patents granted to W. C. Johnson. The first is for certain "im- 
provements in processes of an apparatus for treating cotton seed and 
hulls," and the second for "improvements in means for separating the 
fiber from cotton-seed hulls." The first patent was issued December 
II, 1894, and bears the sériai No. 506,268, the second is No. 613,208, 
and was issued October 25, 1898. The cause came on to be heard in the 
court below upon the pleadings, exhibits, and a voluminous book of 
évidence, but the trial judge, without passing upon the merits of the 
ease, dismissed the bill because he thought that the single machine 
made, sold, and installed by the défendant company had been subse- 
quently licensed by complainant, upon the user agreeing to pay a royal- 
ty, and that no further infringement was threatened. The remedy at 
law he therefore held to be adéquate to recover damages for the single 
infringement averred to hâve occurred before the bill was filed and no 
-ase made requiring an injunction against further infringement. This 
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resuit the learned trial court rested upon the authority of Woodmanse 
& Hevvitt Mfg. Co. v. Williams, 68 Fed. 489, 492, 15 C. C. A. 520, 524, 
where this court said : 

"The ground upon wliieh a court of eguity will take cognizance of a suit 
for an Infringemeut of a patent is the relief through an injuuction. There 
is nothing so peculiar to a suit for damages and profits for infringement of a 
patent as will, Independently of some recognized ground of équitable jurisdic- 
tion, justify a court of chancery in assuming iurisdlction. It must appear that 
the légal remedy at law is inadéquate, and if the case is one in which équi- 
table relief by injuuction is inappropriate, as where the patent bas explred, or 
where the circumstances are such as to justify a court in refusing équitable re- 
lief, the suit will not be entertained for the mère purpose of an acoount of 
past damages and profits. Root v. Railway Oo., 105 U. S. 389, 2G L. Ed. 975; 
McLaughlin v. Eailway Co. (C. C.) 21 Fed. 574; Clark v. Wooster, 119 U. S. 
325, 7 Sup. et. 217, 30 L. Ed. 392." 

The principle there stated is perfectiy sound, but, as we think, not ap- 
plicable to the facts of this case. It is true enough that no injunction 
can go against the further use of the machine alleged to infringe which 
was made and set up at Memphis, Tenn., for the Southern Cotton Oil 
Company in October, 1899, because the buyer of that machine, upon 
notice from complainants, obtained a license and agreed to pay royalty. 
But independently of the fact that a patentée may not enjoin his own 
licensee, an injunction against one charged to hâve made and sold an in- 
fringing device would not operate to enjoin a buyer or user of an in- 
fringing device without joining him in the suit or otherwise seeking re- 
lief directly against him as an infringer. 

We can also agrée with the Circuit Court that a single infringement 
by making and selling a single infringing machine would not justify 
the interposition of a court of equity for the purpose of restraining fur- 
ther infringement by the making and sale of other infringing machines, 
if it appeared clearly that there was no reason to apprehend any fur- 
ther infringement. But that is not this case. The principal parts of 
the machinery constituting the machine of the complainant's patent had 
been made by the Foos Manufacturing Company, the défendant in this 
case. Both Mr. Robert H. Foos and Mr. Winchell of that company 
had visited the complainant's plant at Memphis, and had been consulted 
about certain matters connected with the opération of the machinery. 
It may as well be said hère as later that ail of the parts composing the 
apparatus covered by the claims of the two Johnson patents were old. 
The novelty, if any, consists in the combination and new and useful re- 
sults thereby accomplished. The arrangement of the différent parts 
was therefore of the essence of the invention, and the Foos Company 
had a légal right to continue to make and sell attrition mills and other 
parts of the mechanism which were old, provided only that they did so 
with no purpose to contribute to the plans of one intending an infringe- 
ment by combining the parts. Heaton Peninsular Button Co. v. Eurêka 
Mfg. Co., "JJ Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728 ; Thomson- 
Houston Electric Co. v. Ohio Brass Co., 80 Fed. 712, 26 C. C. A. 107; 
German Am. Filter Co. v. Loew Filter Co. (C. C.) 103 Fed. 303 ; Loew 
Filter Co. v. German Am. Filter Co., 107 Fed. 949, 47 C. C. A. 94. 

The claims of the first Johnson patent cover both a process and an 
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apparatus. The Foos Company îs charged, not simply with having 
niade and sold attrition mills and separators to the Southern Cotton Oil 
Company, but that they made and combined thèse and other parts ac- 
cording to a plan which was intended to employ the process of the pat- 
ent and which infringed the mechanical daims of the Johnson patents 
as well. For the purpose of this branch of the case we shall assume that 
the apparatus thus installed, combined, and put in opération was an in- 
fringement of the patents owned by complainants. That Mr. Foos and 
Mr. Winchell of the Foos Company were familiar with the arrangement 
and mode of opération in the mil! of the complainants is satisfactorily 
established. Thus under date of March 25, 1895, the défendant wrote 
as follows: 

"Tennessee Fiber Company, Memphis, Tenn. — Dear Sirs: We note yours 
of the 22nd and are pleased to note your faith In both Mr. Winchell and the 
mills. We are quite sure, now that he bas seen you and the machines in 
opération, that everything will be ail right as soon as we get the j)ulleys. We 
wlll crowd the ■work to the utmost, and hope to make shipment in a yery 
short time. As they are ordered, it will require some spécial work, which 
necessarily makes more delay than the ordlnary run of stock. 

"Yours truly, Foos Manufacturing Co., H. S. B." 

Subsequently complainants heard something of a purpose by défend- 
ants to put up similar machinery for others, and therefore wrote aboùt 
it. To this the défendant replied under date July 8, 1895 : 

"Tennessee Fiber Company, Memphis, Tenn. — Gentlemen: We note youra 
of the 6th, and eannot make any deflnite answer, as our Mr. Winchell is in 
Texas at présent; but we will communicate with him and iadvise you just 
as soon as we ean get word. We can assure you, however, that there is 
some mlsunderstanding, as Mr. W. we know appréciâtes the value of your 
combination, and would do notbing that would interfère in any way with 
your plans, knowing as he does that our interests are just the other way. 
You appreeiate this of course. We hope to be able to write you more defiuitely 
upon the subject in a few days. 

"Yours truly, Foos Manufacturing Company, H. S. B." 

The admission of appréciation of the value of the "complainant's 
combination" and promise not to interfère with their plans is significant. 
In June, 1899, complainants wrote to défendant company, in which, 
among other things, they said : 

"We understand that Memphis parties are flguring with you for machines 
similar to ours, for the purpose of making liber and bran from cotton seed 
huUs. We are perfectly wllling to give thèse parties the use of our patents 
and the beneflt of our expérience on payment of a falr royalty for the same. 
We will very promptly prosecute any Infringements of our patent rights. We 
do not wish to make you any trouble, and would warn you against making 
or selling any machines to be used in our process. We hâve kept your Mr. 
Foos posted as to the developnients of this business and he bas had our as- 
surance that we would push same as fast as we saw that it eould be doue 
profltably, and that we would use your mills. We are now In a position 
where we wlll elther double the capacity of our plant or build for some one 
else a similar plant, and we will soon be in a position to figure with you, pro- 
vided, of course, you respect our patents and the confidence we hâve always 
reposed in you as to the development of this business. 

"Yours very truly, [Signature not copied.]" 
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To this the défendants replied as follows: 

"Mr. W. C. Johnson, General Manager Tennessee Fiber Company, Mem- 
phls, Tenn. — Dear Sir : We hâve yours of the 6th inst. with order for two sets 
of plates with bolts, and same shall hâve our prompt and careful attention. 
We note what you say in regard to parties at Memphis who are flgiiring on 
mills for grinding cotton-seed hulls, and In reply veould state that such is the 
fact Our business, you understand, Is the manufacture and sale of machin- 
ery, and it would be impossible for us to dictate for what purpose or how 
such machinery was to be used. You certainly cannot expect us to décline to 
sell our machinery to anyone who might give us an order for same. We are 
rather surprised at your statement that you hâve liept the writer posted as to 
the developmeat of your business, and think you must hâve some one else in 
mind. The fact Is that, while he bas called at your ofHce quite a number of 
times during the last five years, he has never been inside of your plant, except 
•once, and that was soon after you started and remembers very little, of any- 
thlng, about your System which you stated to hlm the last time he saw you 
was now entirely différent from what It was then. Further than this, we 
linow nothing as to j'our method or System of doing this work nor bave you 
«ver Imparted to us any information on the subject. If there is going to be 
any business in this Une, we of course would like to bave it, and would be 
pleased to figure with you when you are ready to place your (ifder for more 
mills ; but at the same time you can hardly expect us to décline to furnish 
mills to other parties if they should favor us with their orders. You can rest 
assured, however, that we will not knowingly disregard your patents so far 
as they cover your System and method for doing this work, or betraying any 
confidence you may impose in us. The writer will possibly be in Memphis 
some time this summer, and will be pleased to talk with you further on this 
subject. 

"Very truly yours, . The Focs Manufacturing Company, 

"Robert H. Foos, Vice Président." 

During the summer and fall of 1899 the défendants did set up for the 
Southern Cotton Oil Company machinery which we for the présent 
must assume infringed the Johnson patent. Touching this plant Mr. 
Johnson testifies to an interview with Mr. Foos, vice président: 

"Q. DId you, after the correspondence with the Foos Manufacturing Com- 
pany, referred to in your testimony, bave any Personal discussion with its 
représentative regarding the controversy? and. If so, please state with whom 
and what the attitude taken was. (Objected to as immaterial.) A. Yes, 
sir. Mr. Robt. H. Foos, representing the Foos Manufacturing Company, was 
in the office of the Tennessee Fiber Company after they had sold machinery 
&nà. started opération of the Southern Cotton Oil Company's cotton-seed hull 
plant. I sald to Mr. Foos that be had infringed our patents, and that he had 
committed a breach of good faith with us in putting thèse people into the busi- 
ness, and I took occasion to formally notify him that we would sue him for 
the infrlngement of our patents. He replied that the patents were not worth 
the paper they were written on, and he expected to put in similar plants 
throughout the South, that he had waited long enough ou us to develop the 
business, and that he expected to push it himself wherever anyone would 
purchase machinery from him. Q. Did Mr. Foos npon that occasion either 
admit or deny that the saîd plant installed at the Southern Cotton Oil Com- 
pany's place of business hère was designed and eonstructed and erected by the 
Poos Manufacturing Company? A. Yes, sir; he admitted that he had done 
this, said that he had no objection. If the Southern Cotton Oil Company would 
permit it, to our seeing bis machines in opération. He openly defled us in 
our patents, saying that, if we could make the same hold, we undoubtedly 
had a good thing, but he was not going to wait on us any longer." 

This déniai of the validity of coinplainant's patents and threat to place 
similar plants to that complained of through the South is not denied 
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by Mr. Foos in any évidence to' which our attention has been called. 
The "plant for the Southern Cotton Oil Company was finally installed 
October, 1899. Instead of suing that company as a purchaser and user^ 
the complainants settled with it by giving them a license upon a con- 
tract for a royalty. In February they filed thjs bill against the Foos 
Company. 

The answer was filed June following. The solicitors for the appel- 
lees hâve insisted that this answer is a disclaimer of any intent to further 
infringe. • After denying the validity of the complainant's patents, that 
Johnson was the original inventor, that the invention was patentable, or, 
if valid, that complainants owned the patents, it most vigorously dénies 
ail infringement. The only paragraph which bears in any way upon 
respondent's future intentions follows this interposition of every pos- 
sible défense in a patent case, and reads as follows: 

"Eespondent dénies that it has made, used, sold, or employed machines for 
treating cotton-seed hulls such as contalned and referred to in said letters 
patent sued on, or in elther of them; and dénies that it has infrlnged either or 
both of the said letters patent by maklng, or uslng,' or sèlling any machine 
whatsoever, or by employing or authorizlng the use or employaient of any pro- 
cess whatsoever contalned In, or covered by, either or both of sàld letters pat- 
ent ; and dénies the Infringement wherewith it Is charged in and by said bill of 
complaint; and dénies that It has caused, or is threatenlng to cause, tbe com- 
plainants any loss, damage or injury. Irréparable or otherwise, and dénies that 
the alléged letters patent embody alleged Inventions capable of conjoint use; 
and dénies that it has conjointly or severally made, used, or sold or employed 
the machines or process attempted to be covered in and by the patents sued 
on, or elther of them ; and dénies that it has prepared, is preparing, or Intends 
In anywlse, to employ either or both of said alleged Inventions, or in anywise 
to Interfère, with any of the alleged rlghts of complainants." 

This is followed by a paragraph in thèse words : 

"Eespondent, further denying the charge of infringement, avers the fact to 
be that respondent has erected but one machine or apparatus, and that for 
praeticing the old and well-kuown art of treating cotton-seed hulls to make a 
paper stock from the llut and an animal feed of the hulls, and that this one 
machine, which respondent furnished to third parties, has slnee been in part 
dismantled and re-organized by said third parties of thelr own volition aud 
wlll, without the concurrence, assent, co-operatlon, and wlshes of the complain- 
ants acting In concert with and at the suggestion, or with the permission, of 
said third parties ; and, further, that said one macliine of respondents, aslde 
from novel détails, was built and operated upon the dlsclosures and teachings 
of the prior art, as the same existe-d and was taught by the practices, publi- 
cations, illustrations, and printed writings of others at varions dates long 
prier to the alleged Inventions embodied In elther or both of the patents sued 
on." 

The averment that it is not employing or intending "to employ either 
or both of said alleged inventions," or in anywise "to interfère with any 
of the alleged rights of complainants," cannot be construed as a dis- 
claimer of the purpose or intent to duplicate the machines theretofore 
made and set up for the Southern Cotton Oil Company. If, as the 
answer avers, thèse machines do not infringe, and were built according 
to the practice and teaching of the old art, why should they desist? 
If respondents had intended to disclaim any purpose to make or sell 
any more of the devices averred to be infringing devices whether in- 
fringements or not, and thus escape the jurisdiction pf a court of 
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equîty, their answer should hâve frankly se stated. Reading the an- 
swer as a whole the disclaimer of any purpose to inf ringe must be 
understood as net estopping them from supplying just such devices 
as they had bef ore made ; that plant, from their pomt of view, not being 
an infringement. 

It is immaterial that pending the Htigation there has been no further 
infringement. Whether there has been or not is only a matter for con- 
sidération if an accounting for damages shall be ordered. They hâve 
never put upon the record their purpose not to dupUcate the device 
which they did make, nor contradicted the évidence that they intended 
to continue to make and sell such devices. The assertion of a right 
to make the devices complained of as an infringement, in the absence 
of a very express déniai of a purpose to exercise the right claimed, justi- 
fies the presumption that further infringement is to be apprehended if 
that device shall prove to be an infringement. Cayuta Wheel Co. v. 
Kennedy Valve Co. (C. C.) 127 Fed. 355 ; Westinghouse Machine Co. 
V. Press Pub. Co. (C. C.) 127 Fed. 822, 827; Potter v. Crowell, Fed. 
Cas. No. 11,323. The case is distinguishable from that of the Globe- 
Wernicke Co. v. Brown & Besley, 121 Fed. 91, 57 C. C. A. 434, in the 
fact that an intention to continue to make and sell the devices com- 
plained of was avowed before suit was brought, and is not disavowed 
upon the record. 

This brings us to a considération of the validity of the first patent 
to W. C. Johnson issued December ii, 1894. Two claims, the first 
and second, are involved. The first is for a process for treating cot- 
ton-seed hulls, and the second is for an apparatus in which the process 
may be employed. After the process of ginning for the élimination 
of the cotton has been concluded there remains the cotton seed. The 
pulp or inner substance of the seed contains a valuable vegetable oil, 
which is extracted by the séparation of the pulp from its huU and the 
extraction of the oil by beat and compression. After the oil has been 
extracted there remains a product which, ground into a meal, constitutes 
a rich food for cattle. After saving the cotton by ginning, and the oil 
and meal inclosed within a woody capsule, there remains the cotton- 
seed hulls. 

This patent deals with the problem of separating the woody hull 
from a fine cotton fiber which surrounds and is attached to the hull. 
The présence or absence of kernels in the hulls does not afifect the prob- 
lem. Hence the inventer sometimes speaks of the material with which 
his invention has to deal as cotton seed and hulls. In fact, the hulls 
as supplied by the ojl mills contain some seed, and his problem involved 
the handling of both the seed and the empty hulls. The hulls or cap- 
sules themselves, if ground into a bran and freed from the short, fine 
fiber adhering after ginning, constitute a very useful cattle food, and, 
when mixed with cotton-seed meal, a still more nutritious and valuable 
cattle food. This adhering cotton fiber, when separated from the cap- 
sule, is a valuable stock in the manufacture of paper, as a substitute 
for rags. The Johnson patent deals with the problem of the séparation 
of the hull from its fiber, so as to leave a bran substantially free from 
fiber, and a fiber substantially free from bran, without in jury to either. 
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That the process of the patent and the apparatus devised for the employ- 
ment of the process accomplishes this resuit better and cheaper than any 
method or apparatus before known or used is abundantly established by 
the évidence. The évidence shows that the plant constructed and oper- 
ated by the Tennessee Cotton «Fiber Company of Memphis, Tenn., is 
successfully handling 24 tons of hulls per day, and is deriving, approxi- 
mately, from this daily consumption 8 tons of fiber and 16 tons of bran. 
That Johnson was not the first to realize the value of thèse by-products 
of the cotton seed must be conceded. That he was not the first to make 
a bran partially free from fiber, and a fiber comparatively f ree from bran, 
must bé also conceded. That he was the first to discover a process 
and devise an apparatus by which thèse cheap products could be pro- 
duced in the best condition of each and at such low cost as to be com- 
mercially valuable is clearly shown by the évidence in the transcript. 
There remains therefore only the question as to whether his process 
and apparatus or either are novel and patentable. 

First as to the process. Prior to Johnson's there were several meth- 
ods for eliminating the lint from cotton hulls. One of the best known 
and most used was that of destroying the hulls by chemical agents which 
did not injure the cotton fiber. This involved a sacrifice of more than 
half the value of the raw material, and made the cost of the method alto- 
gether toc great for commercial purposes. There can, of course, be no 
anticipation of Johnson's method, which was purely mechanical, by one 
which involved chemical agencies alone. Another method somewhat 
well known was that best shown by the patents to Emil Bohn of Galves- 
ton, Tex., being patents No. 437,084, issued September 23, 1890, and 
No. 438,984, issued October 21, 1890; the first being for a method, and 
the second for apparatus. Bohn's plan was to comminute the hull, in- 
cluding the fiber, force this commingled mass of hull and fiber through 
a screen for the purpose of separating the coarser parts of the hull with 
their Still adhering fiber, and a recovery of such fiber as passed through 
tlie rrreen or separator by an air blast. The comminution of the hulls 
and fiber was accomplished by a grinding cylinder armed with a séries 
cî "sharp knife-like ribs," operating against a "séries of knives" in the 
incasing cylinder. Bohn, in his process spécification, says : 

"In carrying out the invention the cotton-seed hulls and adhèrent flber are 
Introduced into a mill, A, and ground untll the hulls and flber are practieally 
separated and reduced to comparatively small particles." 

This mass of comminuted hulls and fiber is then carried in a con- 
fined chute to a screen, through whicli the finer particles are forced 
and thon acted upon by an air blast ; the theory being that the fine par- 
ticles of fiber will be carried further by the air suction, the particles 
of hull as the heavier particles dropping by gravity into the first 
réceptacle, while the lighter will be fl^oated on to the second. The coars- 
er particles which were not forced through the screen constitute what 
Bohn called "a marketable article of second grade." The material de- 
posited by gravity in his first réceptacle consists, says the patent, 
"principally of hulls and constitutes an article of food for stock." That 
which reached his second réceptacle he says "consists of very fine par- 
ticles of hulls and fiber and constitute the first-grade article." Bohn's 
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method and apparatus were employed by W. C. Johnson before he 
made his own discovery under the personal direction of Bohn. It was 
not a successful or commercially valuable experiment. The particles 
not passing through his screen, because of their coarseness, contained 
an excess of fiber, which, as fiber, was wasted and was injurious to the 
bran as a cattle food. His second-grade stuff was of httle value as 
paper stock because it contained too much bran, and because the fiber 
was so comminuted by the grinding process as to be of less value as a 
paper stock than if saved as a larger fiber. From a ton of seed his av- 
erage product was about 200 pounds of his "first-grade" fiber, and this, 
on account of the shortness of the fiber, was of diminished value. 

The method of the patents to Burnett, Sears & Burnham of 1888 and 
1890, being patents Nos. 380,087 and 440,859, is somewhat analogous 
to that of Bohn and encountered the same difficulties. Cotton seed or 
cotton-seed huUs were fed into a perforated cylinder in which a shaft 
revolved at high speed, armed with wings or beaters. The material is 
driven by thèse beaters with great force against the perforated walls 
of the cylinder by the centrifugal force of the rapidly rotating beaters, 
and the fiber, eliminated by the friction of the hulls against the rough 
walls of the cylinder and against each other, is forced through the mesh- 
es of the cylinder, together with the finer parts of the hulls. The par- 
ticles of hulls are supposed to fall by gravity to the bottom of the cham- 
ber while the particles of fiber are floated by an air blast to another 
place of deposit. The method upon principle does not differ materially 
from that of Bohn. There is the same comminution of hulls and fiber. 
This mass is forced through the meshes of a perforated cylinder, which 
answers to the screen of Bohn, and a séparation of those particles which 
get through by gravity ; the lighter particles of fiber being carried far- 
thesr by a current of air. This method was used under remarkably 
favorable circumstances by the American Stock Food & Fiber Company 
at St. Louis. The product was subject to the same objections as that 
produced by Bohn. Neither constituent was separated in its best con- 
dition. 

The plan was abandoned for another. That substituted for it was 
the method of the patent of J. P. Burnham of July 31, 1894, No. 431,- 
391. This patent recognizes upon its face that the utility of the cot- 
ton fiber from cotton hulls is largely destroyed if the already short fibers 
of the lint are further shortened or ground up in the process of recover- 
ing them, and that the value of the hulls is also diminished if they are 
too finely ground up and the cotton lint not cleanly removed. To ac- 
complish the séparation without injury to either, Burnham avoided 
ail grinding of hull or fiber and undertook to break or eliminate the lint 
from the hull by centrifugal action. It did not prove a commercial 
success, for the St. Louis concern soon ceased to do business and sold 
its plant to others, who did nothing with it. Under the Burnham pro- 
cess the hulls were not converted into bran, or, if so, by an independent 
and subséquent opération, for under his plan the lint was to be separated 
from the unground or unbroken hulls by a process of attrition which 
was not intended to break them up at ail. The method of Burnham, 
whether workable or not, was not the process of Johnson, and his patent 
141 F.— 6 
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ia not an anticipating patent for that reason as well as because it had 
not been issued at the date of the Johnson application. Bâtes v. Coe, 
98 U. S. 31, 25 L, Ed. 68; Dubois v. Kirk, 158 U. S. 64, 15 Sup. Ct. 
729, 39 L. Ed. 895 ; Andersen y. Collins, 122 Fed. 451, 58 C. C. A. 669. 
The spécifications of the Johnson patent betray a knowledge of the 
•efforts theret'ofore made to produce a branless fiber and a fiberless bran 
from cotton seed and cotton hulls by mechanical means, and describes 
a process which he claims will accomplish the desired end by separating 
the two independent products in their best condition. The discovery 
he says consists "in breaking the hulls by attrition and concussion and 
then condoicting the broken mass forcibly and rapidly into a separator 
which thoroughly séparâtes the fiber from the hull and kernel." The 
mechanism suggested in which to employ bis method, and the subject 
of the second or mechanical claim of his patent is shown below: 




His description of his method is best understood when read in connec- 
tion with the figure above set out. The patentée says: 

"In carrying out my Invention, I employ a rotary breaker or grinder, A, 
■eonsisting of the disks, a, arrangea vertlcally In close proximity and revolved 
rapidly in opposite directions by means of the shafts, ai, au, carrying the pul- 
ley wheels, as, a2. The seéds and hulls with the adhering fiber are fed to the 
breaker or grinder by means of a hopper, a». The disks are so constructed and 
arranged that the hulls and kernels are broken or split wlthout cutting the 
liber, and the révolutions of the two disks are such that the broken mass ia 



JOHNSON V. FOCS MFG. CO. 83 

forcîbly ejected Into a separator, B, loeated dlrectly beneath the breaker or 
grlnder. This separator, B, consists essentially of a U-shaped trougli, b, form- 
ed of some strong boltlng or screenlng material, such as wire gauze, the mesh 
thereof being very fine. A rotary brush, Bii, Is Joumaled wltbln the said 
trough, said brush consisting of a séries of oblique arms, bi, carrying bnishes, 
b2, which contact with the face of the wire gauze or screen. As the broken 
hulls and liemels and flber are received into the separator, the rapidly revolv- 
ing brush forces them Into contact with the wire gauze and carrying them 
around séparâtes the fiber from the bull and forces said hulls and kernels 
through the mesh ; and the fiber being restrained from passing through, is fed 
eut at the end of the separator into a chute, C, by means of which it is led to 
a second breaker or grinder, D, similar to the breaker, A, exeept that the disks 
are arranged somewhat doser than in the first instance. The object of this 
second breaker is to break or grind any particles too large to be forced 
through the separator, B, and also to accompUsh a further séparation between 
the hulls and fiber. The hulls, etc., after passing through the second breaker, 
D, are received into a second separator, E, which Is also similar to the one 
before described. The separated hulls, etc., which were forced through the 
first separator are received into a chute, C», and by that means conducted to the 
second separator, where they are given îinother treatment, so that every parti- 
cle of fiber may be separated and a uniform grade of food stock produced. 
The flnishedi product Is then conducted to a bag or other suitable réceptacle 
by means of a chute, C^. The fiber bas, by thèse varions opérations, been 
thoronghiy separated from the hulls and kernels, and the opérations hâve 
been such that the fiber bas not been eut or injured, so that a uniform quality 
of long stock is obtainable which can be used in the manufacture of paper If so 
deslred. The battlng or wadding thus produced can be conducted directly 
from the second separator; but if a particularly fine quality of stock is de- 
slred, we lead it into a beater, F, consisting of a chamber, f, and a rotary 
beater, fn, the révolutions of which are so rapid that the fiber is thrown up- 
ward toward a passage, f2, and ail dirt and impurities wlll fall of their own 
weight to the bottom of the beater. Counected with the passage, fi^ is a con- 
ductor which leads to the collecting room." 

The two claims in issue are as follows. 

"(1) The process herein described, which consists In first breaklng the hulls 
and seeds by attritlon or concussion and forcibly ejecting the mass into a 
separator, conducting the fiber to a second breaker and subjecting the same 
to a finer and closer grinding opération, and then forcibly ejecting the ground 
mass into a second separator, the bolted mass from the first separator being 
led also to this second separator and finally conducting the separated fiber 
away from the second separator, substantially as shown and described. 

"(2) In an apparatus of the class described, the combination with the ver- 
tical rotary disks, a, a, of the horizontal separator, B, arranged beneath the 
same, the chute, 0, leading from the end of separator, the chute, Cn, lead- 
ing from the bottom of the separator, the second breaker, D, the disks of which 
are arranged closer together than the disk, a, of the first breaker, the hori- 
zontal separator, Bu, and the chutes for conducting the fiber and bolted ma- 
terial, substantially as shown and described." 

The material to be dealt with was of a most difficult character. The 
fine, fuzzy fiber adhères very closely and stubbornly to the woody cap- 
sule. Johnson realized from his expérience with the Bohn method, and 
bis knowledge as a practical paper maker, the necessity of making the 
séparation between the two constituents as clean as possible. As we 
hâve already seen under the methods of the old art, as illustrated by 
the Bohn patent and that to Burnett, Sears & Burnham, the hulls were 
subjected to grinding, whereby both hulls and fiber were ground into 
fine particles, so fine as to pass through the fine meshes of a screen or 
separator. The fiber was expected to pass with the bran through the 
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screen ; a séparation moré or less thorough being made after so passing 
by an air blast. This method resulted in eliminating some of the fiber, 
but in such a comminuted condition and so commingled with the bran 
as to be of diminished value. Johnson's discovery was that, if the 
huUs were subjected to attrition as distinguished from grinding, two 
things would resuit : First, that more of the fiber would be eut loose 
from its attachment than by the other plan ; and, second, that the detach- 
ed fiber was separated in better condition, not being comminuted as 
by a technical grinding action. This being the condition of the mate- 
rial after a treatment by attrition, his next step was to separate the fiber 
so far as detached from the broken hulls with which it was commingled 
by means of a screening opération, whereby the fine bran is forced 
through the meshes of the separator. This fiber, by reason of its non- 
comminuted condition, he found did not pass with the fine bran through 
the meshes of his separator. This fiber, thus restrained from passing 
together with the particles of hull left in the separator, he subjects to a 
second treatment by attrition in a niill like the first, except that the 
disks are arranged doser together, the better to break the partly re- 
duced hulls too large to pass the meshes of the separator and to f urther 
carry on the delinting process. The product of this second treatment, 
together with the material which passed through the meshes of the first 
separator, he carries to a second separator like the first; this second 
treatment by screening efifecting a more complète séparation of the bran 
and fiber. The success of the whole method is thus made to turn upon 
successive opérations which avoid cutting the fiber while under treat- 
ment. 

"The disks are to be so eonstructed and arrangea that the hulls and kernels 
are broken or split without cutting the fiber." 

The "fiber is restrained from passing through" the screen and is "fed 
out at the end of the separator." The means, method, or process con- 
stitutes a patentable process, consisting, as it does, of a séries of treat- 
ments of a peculiarly obstinate material, each treatment having relation 
to the character of the material acted upon and to the condition produced 
by the preceding treatment. The resuit is the séparation of the material 
into its two distinct constituents ; the bran being substantially free from 
fiber and the fiber practically free from bran. Mowrv v. Whitney, 14 
Wall. 630, 20 L. Ed. 860; Cochrane v. Deener, 94 U. S. 780, 787, 24 
L. Ed. 139 ; Carnegie Steel Co. v. Cambria Iron Co., 185 U. S. 403, 22 
Sup. et. 698, 46 L. Ed. 968 ; Am. Fibre Co. v. Buckskin Fibre Co., 72 
Fed. 508, 18 C. C. A. 662. In Mowry v. Whitney, cited above, a patent 
was sustained for a process for making cast iron wheels, by retarding 
their cooling by a second application of beat, until ail parts of the wheel 
were raised to the same température and then permitting the beat to 
subside gradually. In Cochrane v. Deener, cited above, the patent was 
for a process of manufacturing flour, which consisted in passing the 
ground meal through a séries of bolting réels composed of cloth of pro- 
gressively finer meshes which passed the very fine flour and retarded 
the passage of certain impurities. It was held to be a patentable process. 

Defining a process, Mr. Justice Bradley in that case said : 
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"A process Is a mode of treatment of certain materlals to produce a glven 
resuit. It is an act, or a séries of acts, performed upon the subject-matter 
to be transformed and reduced to a différent statç or thing. If new and use- 
ful, it is jnst as patentable as is a pièce of maehinery. In the language of 
the patent law, It is an art. The maehinery pointed out as suitable to per- 
form the process may or not be new or patentable, whilst the process itself 
may be altogether new, and produce an entirely new resuit. The process 
requires that certain things shonld be done with certain substances, and in a 
certain order; but the tools to be used in doing thls may be of secondary 
conséquence." 

In Am. Fibre Co. v.. Buckskin Fibre Co., cited above, this court sus- 
tained a process "for reducing fibrous sheets to a soft and pliable condi- 
tion, consisting in first moistening them and then pounding v/hile in a 
moist condition." 

It is not enough to say that it was not new in milling to gradually 
reduce a material to its several constituents by a séries of breakings and 
screenings. The breaking opérations of Johnson were applied to a 
most peculiar material and the thorough séparation of the fuzzy, silky 
lint from the capsules of the cotton seed, a most unusual and difficult 
opération. This delinting, in order to save the lint in its best condition, 
must be so done as not to eut it up. This last considération was not 
presented in any of the graduai réduction processes known to the mill- 
ing of grain. But not only did commercial considérations require the 
séparation of the lint fiber without injury, but the successful sépara- 
tion of the detached lint from the commingled mass of broken hulls and 
fiber by the screening steps of Johnson would be practically unavailing 
unless the fiber reached the gauze screen of the separator without the 
comminution which resulted from the old methods of breaking the 
hulls. So it is that Johnson's successive screenings for successful re- 
sults dépend upon the method in which the antécédent opération of 
breaking has been conducted. 

It is therefore no anticipation of bis process to find a gênerai resem- 
blance in the fact of a séries of successive breakings and screenings. 
Each breaking and each screening under bis plan had regard to the 
peculiar material to be handled and its condition as a resuit of the pre- 
ceding opération upon it. A process patent can only be anticipated 
by a similar process. Carnegie Steel Co. v. Cambria Iron Co., cited 
above. No such similar process has been shown, and the évidence 
leaves little reason to doubt either the noveltv or great utility of John- 
son's process as secured by the first claim of his first patent. Such a 
process may be wholly independent of the particular maehinery or appli- 
ance used, and is something more than the functions of the machine 
in which it is emploved. Am. Fibre Co. v. Buckskin Fibre Co., 72 
Fed. 508, 18 C. C. A.' 662. 

This brings us to the patentability of the mechanism employed which 
is the subject of the second claim of the patent. The steps of the John- 
son process may be carried out in any apparatus adapted to do the 
things in the order which he prescribes. The claim does not include 
any peculiar or novel form of disk, nor disks operated in any novel man- 
ner. The vertical rotary disk of the Cogswell mill, a device open to ail 
and well known, were in fact used by him. The disks were, therefore. 
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confessedly old. The novelty is in arranging his disks so that the ma- 
terial to be acted upon shall be subjected to "attrition and concussion"' 
rather than the ordinary rhethod of grinding used by Bohn and by the 
Burnett, Sears & Burnham déviées. But the construction and arrange- 
ment of the "vertical rotary disks" of the claim is described in his spéci- 
fications only as one by which "tlie hulls and kernels are broken or 
split without cutting the fiber." That resuit is either a conséquence 
of attrition as distinguished from grinding or we are not informed as 
to how it is attained. The arrangement, then, must be such as shall 
resuit in a mass of seed and hulls being rubbed against a similar mass 
and not against the hard grinding surface of the disk. This is a purely 
mechanical arrangement, presumptively within the competency of one 
skilled in this Une of business. 

The next step is the forcible éjection of the broken mass into a sep- 
arator below. But this, too, is a resuit of the oppositely rotating disks 
at a suitable velocity. The separator described as "the horizontal sepa- 
rator, B," arranged beneath his mill, is not unlike in essentials of con- 
struction or function the separators of the old art. . The rotary brushes 
journaled within the trough of the separator force the mass of broken 
hulls and fiber into contact with the screen or wire gauze forming its 
bottom, with the resuit of forcing the finer particles of hulls through 
the meshes, the detached fiber or lint, being "restrained" from passing , 
through, "are passed out at the end of the separator" into a chute there 
placed leading to a second mill. This second mill is like the first, except 
that the disks are arranged doser together, so as to break up any par- 
ticles of hulls which were too large to pass through the screen of the 
first separator, and also to "accomplish a further séparation between 
the hulls and fiber." The material reaching the second mill is now 
subjected a second time to attrition and conducted to a second separator 
like the first. To this second separator the broken hulls which passed 
through the screen of the first separator are conducted by a properly 
arranged chute, and, together with the larger particles or hulls which 
had failed to pass through the screens of the first separator, are given 
a second treatment like that of the first separator, "so that every particle 
of fiber may be separated and a uniform grade of food stock produced." 

Now, the essential différence between what Johnson does and what 
Bohn and others were doing consists in the fact that the séparation 
between the fiber and the broken hulls occur, or is intended to occur, in 
Johnson's device as a resuit of forcing the bran through the meshes, 
leaving the fiber behind, while in the older devices the séparation oc- 
curs after both hulls and fiber hâve passed through the screen, the hulls 
dropping by gravity into one réceptacle, while the fibre, so far as detach- 
ed, is carried by an air blast to a more distant place of deposit. It can- 
not be denied that ail of the éléments which enter into Johnson's com- 
binations are old, nor that the function of each élément in the new com- 
bination is substantially what it was before combined. That the combi- 
nation and arrangement is not that of any former device for separating 
cotton seed or hulls from the attached fiber may be conceded. But it is 
difficult to see that thèse éléments, when combined, constitute anything; 
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more than an aggregation in which each élément accomplishcs a dis- 
tinct resuit without co-operation with any other. 

In Goodyear Rubber Co. v. Rubber Wheel Co., 116 Fed. 363, 370, 53 
C. C. A. 583, 590, we said: 

"The hère brlnging together of old parts, allowlng eaeh to work out Its own 
•effect without producing some new machine or product, Is net invention. A 
combination of old éléments, to be patentable, 'must produce a différent force 
or effect or resuit, in the combined forces or processes, from that glven by 
their separate parts. There must be a new resvilt produced by their union ; 
if not, it'is only an aggregation of separate éléments.' Reckendorfer v. Faber, 
92 U. S. 347-357, 23 L. Ed. 719. *In a patentable combination,' said Mr. Jus- 
tice Matthews, speaking for the court in Pickering v. McCullough, cited above 
1104 U. S. 310, 26 L. Ed. 749], 'of old éléments, ail the constituents must so 
enter into It as that each qualifies every other. * * * It must form either 
a new machine of a distinct character and function, or produee a new resuit 
due to the joint and co-operating action of ail the éléments, and which Is not 
the mère adding together of separate contributions. Otherwise, It is only a 
mechanical juxtaposition, and not a vital union." 

But we are further of opinion that the device of the patent does not 
involve a patentable invention. That no device in existence could be 
employed according to the method of Johnson we concède. A rear- 
rangement of the parts of any known device would hâve been essential 
to carry out his method. But the fundamental discovery was that by 
subjecting cotton seed or huUs to a séries of treatments by attrition 
and by screening the fiber was saved in its best condition. When 
he disclosed his process, he disclosed enough to enable any mechanic 
familiar with the art or industry to which this discovery belonged to 
construct the apparatus essential to the employment of the patented 
process. Thus his claim is for "the vertically rotary disks, a, a." Re- 
ferring to his spécifications, we find that thèse disks are to be arranged 
"in close proximity and revolved rapidly in opposite directions." But 
his disks are not novel in the arrangement and opération, so far as de- 
scribed. The détails are left to the ingenuity of the one desirous of us- 
ing his method. The "disks are so constructed and arranged that the 
hull and kernels are broken or split without cutting the fiber." Man- 
ifestly, as he bas said that he broke the huUs by attrition, the arrange- 
ment must be one which will subject the material to attrition or we 
hâve no direction concerning the construction and arrangement of his 
disks so as to avoid cutting the fiber. The arrangement and construc- 
tion of the disks, then, is one which is clearly within the common knowl- 
edge of a mechanic familiar with the art. There is nothing novel — • 
that is, nothing involving invention — about "the horizontal separator, 
B." The fiber does not pass through its meshes because it has been 
detached in an uninjured condition and therefore is "restrained" from 
passing through the meshes of the separator, as it would do, along 
with the fine bran, if comminuted as usual when subjected to grind- 
ing as distiiiguished from attrition. We fail to find that the construc- 
tion of an apparatus to employ the method of his process claim involved 
patentable invention. When he disclosed his plan for the treatment of 
the peculiar material, its simplicity conveyed to any one skilled in the 
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tndustry ail the knowledge necessary to supply it. We think, tliprefore, 
that the claims under both patents in issue are invalid for want ^i jjat- 
entable novelty. 

A vigorous effort has been made to show that Emil Bohn, of Gai- 
veston, Tex., the inventer of the two patents issued to Emil Bohn here- 
tofore referred to, was the firât and real discoverer of the process or 
method secured' to Johnson by the first claim of his first patent as well 
as of the device of that patent. We hâve given attentive considération 
to this contention, and are convinced that the whole défense is with- 
out any solid foundation whatever. Bohn was working upon the 
plan of his patent, and there is nothing in évidence which shows that 
he ever had any conception of the process of Johnson up to the time 
that he quit the service of Johnson and his asso"ciates ; his method and 
his devices having proven commercially of little if any value. Certain 
it is that Johnson's process was not the method of Bohn's, and Johnson's 
device is not that of Bohn's patent. There is no évidence of serions 
import that Bohn ever made a plan or model or set up a device adapted 
to employ Johnson's process, or that he ever cohceived of the complète 
reversai of his own methods which was necessary in the working ac- 
cording to Johnson's discovery. 

We hâve rarely heard a case in which the évidence to show that a 
patentée was not the real inventor or discoverer of the patented process 
or means which is of so weak and uncertain a character as that pre- 
sented by the présent transcript. The alleged infringing device made 
and installed by the Foos Manufacturing Company for the Southern 
Cotton Oil Company at Memphis, Tenn., is a substantial duplication of 
the device of Johnson. It embodies. that device with certain additions 
or modifications, wholly colorable in character. The Foos Company 
were, upon the évidence in this record, familiar with the device em- 
ployed by the Tennessee Fiber Company for employing the method 
of Johnson's patent, and had themselves constructed parts of it, and 
were familiar with the mode of operating the complète plant. This 
knowledge they utilized by building and installing a plant substantially 
similar, adapted and intended to be employed according to the process 
or method of the Johnson patent. This was done and their purpose 
of supplying plants avowed because they did not regard Johnson's patent 
as valid. In this they erred. 

They hâve infriiiged the process of Johnson because they supplied 
the apparatus adapted to employ Johnson's process with intent that 
the plant should be or would be operated as that put in for the Tennes- 
see Fiber Company. It was therefore guilty of contributing to the 
infringement of the first claim of the Johnson patent. Heaton Penin- 
sular Button Co. v. Eurêka Specialty Co., 77 Fed. 288, 25 C. C. A. 267, 
35 L. R. A. 728; Thomson-Houston Electric Co.. v. Ohio Brass Co., 
8o Fed. 'jt2, 26 C. C. A. 107. 

The complainants are entitled to a perpétuai injurtction. The decree 
dismissing the bill must be reversed, with the costs of both courts, 
and remanded, with direction to enter a decree in accord with this opin- 
ion and for such further accounting as may be deemed necessary. 
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On Rehearing. 

This case comes on now to be heard upon a pétition to disallow ail 
costs under sections 973 and 4933, Rev. St. [U. S. Comp. St. 1901, pp. 
703, 3396], and to modify the opinion of the court in respect to the 
scope of the Johnson's process claim. The suit was upon two pat- 
ents. The first included three claims, one for a process and two for a 
mechanism by which the process might be employed. We sustained 
the process claim as valid and found infringement. Only one of the 
mechanical claims was in issue, and that only was passed upon. That 
we held invalid as not involving invention. The second patent con- 
tained four claims for improvements upon the mechanical claims of the 
first patent, but only two were in issue, and those were held invalid as 
not involving invention. 

It is now insisted that as the complainant did not, before suit, file a 
disclaimer in the Patent Office of the claims found to be invalid, no 
costs should be recovered by the appellant patentée in this court. Sec- 
tions 973 and 4922, Rev. St., read as foUows : 

"See. 973. When judgment or decree is rendered for the plaintiflf or com- 
plainant in any suit at lâw or in equity, for tlie infringement of a part of a 
patent, in which it appears that the patentée, in hls spécification, elaimed to 
be the original and flrst inventer or discoverer of any material or substantial 
part of the tning patented, of which he was not the original and first Inventor, 
no costs shall be recovered, unless the proper disclaimer, as provided by the 
patent laws, bas been entered at the patent office before the suit was brought" 

"Sec. 4922. Whenever, through Inadvertence, accident, or mlstalse, and 
without any wiilful defauit or Intent to defraud or mislead the public, a 
patentée bas, in his spécification, elaimed to be the original and first inventer 
or discoverer of any material or substantial part of the thing patented, of 
which he was not the original and first inventer or discoverer, every such 
patentée, his executors, administrators and assigna, whether of the whole or 
any sectional interest In the patent, may maintain a suit at law or in equity, 
for the Infringement of any part thereof, which was bona fide his own, if it 
is a material and substantial part of the thing patented and deflnitely dls- 
tinguishable from the parts elaimed without right notwlthstanding the spéci- 
fications may embrace more than that of which the patentée was the first 
Inventor or discoverer. But in every such case in which a judgment or decree 
shall be rendered for the plalntlff no costs shall be recovered unless the proper 
disclaimer bas been entered at the patent office before the commencement of 
the suit But no patentée shall be entitled to thebeneflts of this section if 
he bas unreasonably neglected or delayed to enter a disclaimer." 

The efïect of thèse provisions is to save the claims which are valid 
if they are definitely distinguishable from those parts of the patent 
elaimed without right, whether there has been a disclaimer or not. But, 
if there has been no disclaimer entered in the Patent Office before 
suit brought, it is specifically provided that the patentée shall not re- 
cover any costs. O'Reilly v. Morse, 15 How. 120, 131, 136, 14 L. Ed. 
601; Seymour v. McCormick, 19 How. 97, 107, 15 L. Ed. 557; Gage 
V. Herring, 107 U. S. 640, 646, 3 Sup. Ct. 819, 27 L. Ed. 601 ; Metallic 
Extraction Co. v. Brown, 110 Fed. 665, 49 C. C. A. 147 ; Fairbank v. 
Stickney, 123 Fed. 79, 59 C. C. A. 209 ; and Kahn v. Starrels (C. C. A.) 
136 Fed. 597; Ide v. Thorlicht, 115 Fed. 137, 150, 53 C. C. A. 341. 

But does the statute apply to this court when the trial court has er- 
roneously denied relief upon those claims of the patent which were in 
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fact valid? The decree of the court bélow, when ail the daims are found 
invalid, is, as in the case now before us, a judgment dismissing the bill 
with costs. To set aside such a judgment or decree, and obtain relief 
Upon the claims that had been erroneously held void, a proceeding in 
error is necessary. If the resuit of such review is to convict the trial 
court of error, and the case is remanded for further proceedings in con- 
formity to the opinion of the Suprême Court, shall the successful appel- 
lant pay his own cost ? If the mandate of this court requires the trial 
court to enter a decree sustaining some parts of the patent and finding 
infringement, the statute will then hâve application and the patentée 
will not be allowed his costs because he had not entered his disclaimer 
before starting his suit and has put the défendant and the public to the 
disadvantage incident to his having asserted certain parts of his patent 
without right. We are not satisfied that either section applies to a 
decree of this court where the decree of the court below is found er- 
roneous, and that court is directed to enter a decree sustaining some of 
the claims of the patent in suit. If that court had rendered the proper 
decree, the patentée would not hâve been compelled to corne hère to 
obtain that measure of relief to which it is found he was entitled. It 
would be a harsh rule which would not allow him to recover the costs 
of his appeal from an erroneous decree so far as relief was denied upon 
the claim of his patents which wère good because success has not at- 
tended the whole pi his contention. 

In equity causes this court directs the imposition of costs according 
to the circumstances, and apportions them or dénies cost altogether 
by no iron-clad rule. Indeed, such a rule could not be well prepared, 
and would more often than otherwise lead to injustice. Northern 
Trust Co. v. Snyder, 77 Fed. 818, 23 C. C. A. 480. The real substan- 
tial value of the Johnson patent consisted in its process claim. Over 
that the conflict raged. The mechanism by which it was to be employ- 
ed was found not to involve invention, because we found that, "when 
he disclosed his plan for the treatment of the peculiar material, its sim- 
plicity conveyed to any one skilled in the industry ail the knowledge 
necessary to supply it." Much of the record was made up of évidence 
endeavoring to show that Johnson was not the discoverer or first in- 
ventor of his process. In such circumstances we do not feel that the 
statute requires this court to deny the appellant his costs in this court. 
This is the view taken by the Circuit Court of Appeal of the Third and 
Seventh Circuits. Kahn v. Starrels (C. C. A.) 136 Fed. 597; Ide 
v. Thorlicht et al., 115 Fed. 137, 150, 53 C. C. A. 341. 

We are aware of the fact that in O'Reilly v. Morse, 15 How. 60, 130, 
1S4, 14 L. Ed. 601, the order shows that nçither party recovëred costs 
in the Suprême Court. But in the later case of Seymour v. McCor- 
mick, 19 How. 96, 106, 107, 15 L. Ed. 557, it appears that there were 
five claims in McCormick's patent, but that infringement of only the 
fourth and fifth was charged. It was, nevertheless, urged below that 
one of the claims not iri issue was invalid, and that there could be no 
recovery upon the good claims in issue because there had been no dis- 
claimer of the invalid claim. The court below held that ail the claims 
of the patent were valid and that the fourth and fifth had been infring- 
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cd. The Suprême Court held that one of the claims, not in issue, was 
invalid ; affirmed the decree of the court below as to the other claims ; 
but directed that it be corrected as to costs, so as to allow neither party 
costs in court below. But the costs of the Suprême Court were ail 
taxed to the appellant. If the statute had been regarded as applying, 
neither party would hâve recovered such costs. 

The direction that the costs of this court wiU be paid by the appellee 
we adhère to. The court below will, however, disallow costs incurred 
in court below prior to decreè upon mandate of this court. We give 
no direction touching future costs, if an accounting be had. The court 
did not hold that Johnson was the first to use attrition as a method 
of separating cotton lint from the hulls, and no such discovèry was nec- 
essary to sustain Johnson's process claim. His discovèry consisted 
in his method of applying attrition through a séries of successive opéra- 
tions ; "such treatment having regard to the character of the material 
operated upon, and to the conditions produced by the preceding treat- 
ment." A verbal change bas, however, been made in one paragraph, 
that no possible mistake may occur as to what we found Johnson's in- 
vention to be. 



CENTRAL FOUNDEY CO. v. COUGHLIN. 

(Circuit Court of Appeals, Fifth Circuit December 5, 1905.) 

No. 1,468. 

1. Patents — Infringement — Impeovees. 

Where a patent is for an improvenient on a known macliine by a mère 
change of form or a new combination of parts, ttie patentée cannot in- 
volie the doctrine of équivalents to establish Infringement by another, 
who has also improved the original machine by the use of a différent 
form or combination performlng the same functions. 

2. Same — Foundby Ladle. 

The Coughlin patent, No. 553,055, for a foundry ladle divided into com- 
partments, each compartment having a détachable pouring spout attaciied 
to the body of the ladle by means of flanges, covers a new combination 
of parts, the most of which are old, its principal features being the par- 
titions and removable spouts ; and it is not infrlnged by a ladle which has 
neither the partitions nor spouts described in the patent 

Appeal from the Circuit Court of the United States for the North- 
ern District of Alabama. 

John P. Tillman and W. P. Preble, for appellant. 
J. A. Estes, for appellee. 

Before PARDEE and SHELBY. Circuit Judges, and MAXEY, 
District Judge. 

SHELBY, Circuit Judge. This was a suit in equity brought by 
William T. Coughlin against the Central Foundry Company, a corpora- 
tion. The suit is for an infringement of letters patent No. 553,055, is- 
sued to the complainant. The case was tried on its merits, and the Cir- 
cuit Court entered a decree for the complainant, directing the statement 
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of an account to ascertain the complainant's damages, and grantîng a 
perpétuai injanction. The défendant appealed, and the decree grant- 
ing relief to the complainant is assigned as error. 

The invention in question in this case relates to improvements in f oun- 
dry ladles. Ladies for handling molten métal hâve been in use for 
many years. It is usually an iron or steel vessel of snch size as cir- 
cumstances niay require, with a spout or nozzle from which to pour 
the molten métal. The ladle is ordinarily used by letting the métal 
run into it from the furnace, and it is then carried by an overhead trol- 
ley, or other device, to the mold in which the casting is to be made. 
The métal is then poured from the ladle into the gâtes or openings of 
the mold. 

The patent in question was issued to the complainant January 14,. 
1896. The ladle, with the improvements claimed, is shown by the fig- 
ures I to 5, inclusive, which accompany the spécifications: 




The spécifications forming a part of the patent show that the ladle 
has a number of spouts, so as to permit it to pour into a séries of molds 
at the same time from a séries of compartments into which it is divid- 
ed. It is further shown that the object of the invention is to provide 
an oblong foundry ladle having a séries of pouring spouts extending 
upward on one side of the body, ând a séries of pouring apertures lead- 
ing to the spouts and formed near the bottom ; the ladle being provided 
with a séries of détachable pouring spouts on the sides, and with one or 
more partitions in the body or shell. The shell, A, is made of métal, 
and this shell is provided with one or more cross partitions, B, with 
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apertures, C, best shown in figure 3. The apertures are provided in 
thèse partitions, B, to allow the métal to flow from one compartment 
to another to equalize itself in the ladle. A suitable suspension device 
and handles are attached. A séries of metallic flanges, I, are attach- 
ed to the other side of the ladle, and are bent to form a groove between 
one edge and the shell. Thèse fianges are attached in pairs having 
the grooves facing each other, and are made slightly tapering toward 
the bottom. A pouring aperture, J (figures 3 and 4) , is provided in the 
side of the ladle near the bottom, and between each pair of flanges, to 
permit the molten métal to flow from the ladle spouts. Thèse détach- 
able spouts, K, are made of métal, and provided with side flanges, L, 
adapted to fit the groove between the flanges, I, and the sides. This 
construction allows the removal or replacing of the spouts at will to re- 
place a damaged spout, or for other purposes. The inside of the ladle, 
including partitions and spouts, is lined with fire brick, M, fire clay, or 
other suitable noncombustible material. In use the ladle, when filled or 
partly filled with molten métal, is turned on its pintles. H, H, for the 
purpose of tipping it, and to cause the molten métal to flow through the 
spouts into a number of molds ; the number of molds and the gâtes in tke 
same corresponding to the number and positions of the spouts of the 
ladle, so that at the same time a number of molds can be filled. 

At the time this patent was granted, January 14, 1896, the develop- 
ment of the art in question was such that the inventor could lay no 
just claim to having invented ail the devices shown in his spécifications. 
On this point the record shows no controversy. It is well known that 
overhead trolleys and foundry ladles were in gênerai use. Prior pat- 
ents are in évidence, showing long-bodied ladles with several spouts 
(No. 370,159) ; and one (No. 361,352) showing a ladle in which a 
partition is set, which divides the ladle into two parts; and one (No. 
330,003) which shows a détachable spout for milk pails; and one (No. 
377,747) which shows a foundry ladle with a projecting trough spout 
and a flanged sliding partition, which is removable; and one (No. 540,- 
292) which shows a foundry ladle with a nozzle near the upper edge, 
held on by clamps and détachable. Thèse older patents are oflfered 
by the défendant to show that there is nothing new in many of the ideas 
suggested by the spécifications. This position of the défendant is con- 
ceded by the complainant, for he seeks to maintain the validity of his 
patent by the contention that it is a patentable combination of well- 
known devices. 

We approach the real controversy in the case when we note the single 
claini made by the inventor at the conclusion of his spécifications : 

"What I claim as new, and désire to secure by letters patent, Is: In a 
foundry ladle, the combination of tiie sbell, A, having cross partitions, B, se- 
cured therein, the partitions provided with an aperture, C, a séries of flanges, 
I, rigidly attached to the outside of the shell, the flanges forming grooves to 
attach the tapering spouts, K, the spouts having flanges, L, L, formed on 
the sides, the flanges adapted to enter the grooves, substantially as described." 

In plainer words, the claim is for a combination — a foundry ladle 
with cross-partitions, each with an aperture; the ladle having flanges 
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attached to its side, forming grooves for a séries of side flanges for the 
purpose of holding the détachable spouts on the sides of the ladle in 
such manner that they can be readily removed. The leading or most 
prominent features or devices of the combination claimed as new are the 
partitions and the removable spouts or nozzles. 

The patent in question is for the combination described in the spéci- 
fications and stated in the claim. A combination is an entirety. If ane 
of its éléments is omitted, it ceases to exist. It is well settled, therefore, 
that the omission of any one ingrédient of the combination covered by 
the claim of the patent averts any charge of inf ringement based on such 
claim. Prouty v. Draper, 16 Pet. 336, 10 L. Ed. 985 ; Black Diamond, 
etc., Ce. V. Excelsior Coal Co., 156 U. S. 611, 15 Sup. Ct. 482, 39 L. Ed. 
553. The patent being for the combination, it cannot be doubt- 
ed that, to make a case of infringement, it must be shown that the 
défendant has used, or is using, every ingrédient of the combination. 
Walker on Patents, § 349, and cases cited in note 2. The évidence, so 
far from showing this, shows that the défendant does not use any of 
the devices covered by the patent. Instead of using the partitions de- 
scribed in the patent, the défendant strengthens its ladle by two iron 
bars extending across it, and, instead of using removable spouts or noz- 
zles fastened by flanges iij grooves, it uses spouts fastened in some part 
by clamps, or it uses those fastened by a boit passed through the walls 
of the ladle. The évidence, in brief, shows that the complainant's in- 
vention was used with the complainant's acquiescence for a short time, 
but that it was abandoned before the suit was brought ; the défendant 
being notified that the complainant no longer acquiesced in its use. 

But the complainant seeks to avoid the effect of the foregoing prin- 
ciples by insisting that the several devices used by the défendant are the 
équivalents of certain parts of the combination patented. An équivalent 
is defined as a thing which performs the same function, and performs 
that function in substantially the same manner, as the thing of which it 
is alleged to be an équivalent. But in the application of rules on the 
subject we must hâve in view the patent alleged to be infringed. If it is 
for a primary invention-— one which performs a function never perform- 
ed by an earlier invention — ^the patentée will hâve the right to treat as 
înfringers those who make or use machines operating on the same prin- 
ciple and performing the same functions by analogous means or équiva- 
lent combinations, even though the infringing machine may be an im- 
provement of the original. But if the invention is a secondary invention 
(like the one at bar. if we concède ail that is claimed for it) — ^that is, one 
which performs a function previously performed by earlier inventions, 
but which performs that function in a substantially différent way from 
any which preceded it; an improvement on a known machine by a mère 
change of form or a new combination of parts — the patentée cannot 
treat another as an infringer who has improved thé original machine 
by the use of a différent form or combination performing the same 
functions. The first inventer of improvements cannot invoke the doc- 
trine of équivalents and suppress ail other improvements. Walker on 
Patents (4th Ed.) § 339, and cases cited. For stronger reasons, the 
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first inventer of an improvement in a machine cannot prevent another 
f rom using the old machine without the improvements. 

It is true that a combination patentée may in a proper case claim the 
benefit of équivalents ; that a défendant cannot adopt and use the com- 
bination, and avoid liability for infringement by making a substitute of 
some other device for one of the things used in the combination. Such 
a substitution, it is well settled, would not avoid the charge of infringe- 
ment. Imhaeuser v. Buerk, loi U. S. 647, 25 L. Ed. 945. But the 
case at bar does not fall within the influence of that principle. The de- 
fendant does not use ail of the improvements clairaed as the combination, 
omitting one and using a substitute for that. The défendant uses dif- 
férent devices altogether; the ladle used by it having none of the im- 
provements claimed. To carry the doctrine of équivalents to the length 
contended for would make the granting of a combination patent for a 
machine confer on the patentée, not only the rlght to enjoin others from 
using his patent, but also the right to enjoin others from using ail old 
and well-known machines, in use at the time the patent was granted, in- 
tended to efïect the same results produced by the new invention. If it 
be conceded that the complainant has a valid combination patent for im- 
provements on foundry ladles — a question which we do not décide — it 
does not deprive the défendant or others of the right to use foundry 
ladles which do not embrace the combination claimed in the complain- 
ant's patent. 

The decree of the Circuit Court is reversed, and the cause remanded, 
with instructions to dismiss the bill. 



PENNSTLA'ANIA STEEL CO. v. PETTIBONE, MULLIKEN & CO. 

(Circuit Court of Appeals, Tliird Circuit October Term, 1905.) 

No. 5. 

Patents — Infeingement — RArLROAD Switch Stands. 

Tlie Strom patent, No. 498,196, for an improvement in railroacl switch 
stands of tlie Mansfleld t.vpe, wliich consists in placing tlie crank wliich 
moves tlie Connecting rod on the target shaft below the segment gear, 
but within the case, for the pui'pose of breaking the force oif the wheel 
thrust of cars against the geariug when the switch is operated automat- 
ically, is not Infringed by a switch stand in which the crank is placed 
on the end of the target shaft extended below the casing for the sole 
purpose of allowing the gearing to be completely inclosed by the case, 
and thus protected from clogging by sand or snow. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
For opinion below, seé 133 Fed. 730. See, also, 134 Fed. 889. 

Walter C. Pusey and Joshua Pusey, for appellant. 
Philip C. Dyrenforth, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 
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DALLAS, Circuit Judge. Patent No. 498,196, dated May 23, 1893, 
was issued to Axel A. Strom, assigner, etc., for an improvement in 
switch stands of the class of which the "Mansfield switch stand" is 
typical, and that stand is described in the opinion of the court below 

as follows: 

"The Mansfield stand eonslsts of a case and base inclosing the segment 
gear, a vertical target shaft, upon which a horizontal segment gear is rigidly 
flxed, and which meshes with a vertical gear fixed to a horizontal bar extend- 
ing bacU and ont of the case, to which is attaehed an arm weighted at the 
end. The stand is bolted firmly to the tles outside the track. The Connect- 
ing rod is pivotally connected to the latéral extension upon the horizontal 
segment gear, designated 'the crank lug on segment gear,' and at the other 
end it Is secured in the usual manner of Connecting rods to the rail of the 
point or split switch that is to be operated. The switch is operated either 
by hand by an attendant, or automatically. When by the former, he raises 
the weighted arm and throws it over to the opposite side, in which opération 
it describes a half circle of 180°. This turning of the weighted arm turns 
the arm shaft, and with it the vertical gear, through a half circle, and, by 
reason of the relative radli of the vertical gear and horizontal gear, it moves 
the latter through an arc of 90°. The segment gear being rigidly flxed to the 
target shaft, the latter, and with it the target shown toward its upper eud, 
is correspondingly turned through an arc of 90°. Manifestly, therefore, the 
turning of the weighted arm in a half circle, which tums the segment gear 
through an arc of 90°, draws the Connecting rod, attaehed to this segment 
gear, with It, and thus shifts the switch rail to which the Connecting bar 
is secured. To reset the switch it is only necessary to retum the weighted 
arm to its original position. .Secondly, should the switch be set against a 
train passing through trailing, and no attendant to turn the switch, it is in- 
tended to be operated automatically by the foremost wheels of a locomotive 
or car passing through the switch. In this event the flange of the wheel 
strikes the switch rail, and thrusts it over against the stock rail with a force 
measured by the speed of the train. The blow struck by the wheel against 
the rail is transmitted by the connecting-rod directiy to the crank lug ; the seg- 
ment is turned by the thrust through an arc of 90' ; and the vertical beveled 
gear, and with It the arm shaft and weighted arm, is thrown over through 
an arc of 1»0"." 

In aid of this description a drawing of the Mansfield stand is hère in- 
serted : 
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In this drawing A is the case, B is the base, C is the target shaft, D is 
the switch-rod Connecting bar, E is the segment gear on shaft C, E' is 
the gear on shaft F, F is the shaft having the weighted arm or lever G, 
and C is the crank lug on segment gear. 

The claims of the Strom patent (ail of which the Circuit Court held 
to be valid, and to hâve been infringed by the appellant) are as follows : 

"(1) lu a switch-stand, the combination with the caslng of a rotary-shaft 
havhig a crank-section at whiuh to coniiect the switch-bar, a gear, E, fastenec! 
to said shaft at a point beyond its crank -section where the springy quality 
of said shaft between the gear and crank may play, and a shaft, F, carrying a 
gear, B', meshing with the gear, E, and a weighted arm, G, substantially as and 
for the purpose set forth. 

"(2) In a switch-stand, the combination with the easing of a vertical rotary 
target-shaft having a crank-section at which to connect the switch-bar, a gear, 
E, fastened to said shaft at a point above its crank-section where the springy 
quality of said shaft below the gear may play, and a shaft, P, carrying a 
gear, E', meshing with the gear, E, and a weighted arm, G, substantially as 
and for the purpose set forth. 

"(3) In a switch-stand, the combination with the caslng of a base, B, a 
vertical rotary target-shaft having a crank-section at which to connect the 
switch bar, a gear, E, fastened to said shaft at a point above its crank-section 
where the springy quality of said shaft belovv' the gear may play, a shaft, 1'. 
carrying a gear, E', meshing with the gear, E, and a weighted arm. G, and 
stops, m, on the base in the path of the weighted arm at opposite sides of the 
shaft, F, substantially as and for the purpose set forth." 

It is not necessary to examine thèse claims in détail, for, from the 
spécification, and from the testimony of Strom himself, it plainly ap- 
pears that his entire invention (if he made one) was based upon the 
hypothesis that there was "a degree of springiness" in the Mansfîeld 
target shaft which could be utilized to obviate the b^eaking and wearing 
of parts, which, as he asserted, had resulted from the stands being s'o 
constructed that — 

"The full force of any excessive wheel-thrust against the switch is transmltted 
through the connecting-rod, not only to the crank on the target-shaft, but also 
to the gear connection thereof with the weighted arm." 

To this transmission of force to the gear connection he imputed the dis- 
advantages which he ascribed to the Mansfield construction, and to the 
prévention or mitigation of such transmission he accordingly directed 
his attention. He supposed, or, as is said in appellee's brief, he "dis- 
cerned, that the evil lay in having the crank made as a part of the seg- 
ment gear," and this evil he proposed to eradicate (as is stated in the 
spécification) "by providing the crank as a section in the vertical tar- 
get shaft, and providing thereon, for co-operation with a beveled gear 
on the rotary horizontal shaft carrying the weighted arm, a gear or gear 
segment, secured on the target shaft so far above the crank section there- 
in as to allow for a degree of springiness in the shaft below the gear 
thereon which will tend to take up any excessive wheel-thrust transmit- 
ted to the crank from the switch through the connecting-rod, and thus 
shield the gear from the efifect thereof." In short the stand of the 
patent differs from the old Mansfîeld stand only in that, for the crank of 
the latter, a "crank section" in the target shaft is substituted, and this 
section is fonned, not on the segment gear, but at some undeiîned dis- 
141 P.— 7 
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tance therefrom, "where the springy quality of said shaft between the 
gear and crank may play." Fig, 3 oi the patent, which makes this 
quite apparent, is hère reproduced : 




In this figure A is the case, B is the base, C îs the target shaft, C* is 
the crank-section, D is the switch-rod or Connecting bar, E is a beveled 
gear, which extends from a collar, at which it surrounds and is secured 
upon the target shaft near the top of the casing, and F is a horizontal ro- 
tary shaft carrying inside the casing, in mesh with the gear, E, a bevel- 
ed gear, E^. 

It is not requisite to pass upon the validity of this patent, and there- 
fore we need not détermine whether the target-shaft of a switch-stand is 
really endowed with a springy quality capable of performing the service 
which Strom assigned to it, or whether, if it is, there was in f act any 
such deféct in the Mansfield structure as the patent assumes, and for 
which, if there was, it supplied a remedy. But it is clear, at least, that 
the monopoly which was granted (whether properly or not) has not been 
invadéd by the appellant. Its stand does not hâve à crank section, but a 
crank, and that is placed where it is, not for the purpose, nor with the 
effect, of utilizing any springy quality (actual or supposed) of the target 
shaft, but to permit a wholly distinct and manifestly usefui object to be 
accomplished. It is the Mansfield stand, modified only by extending its 
target shaft through the bottom of the case, and putting itS crank on the 
free end of the extension ; and this modification, as the évidence shows, 
is intended to, and does, provide a switch-stand in which the segment 
gear and.pinion may be completely iriclosed, and thus protected from 
clogging by snow, sand, or rubbish. No such end was contemplated by 
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Strom, nor woukl the means he disclosed hâve attained it. The several 
figures of the patent ail exhibit an organism having the crank-section 
vvithin the "case or housing for the internai mechanism," in which there 
is, and must be, an opening for the passage and play of the switch Con- 
necting rod ; and the statement of the spécification that the gear "is re- 
moved as far as possible above the crank-section" obviously means that 
those parts are to be as widely separated as the dimensions of the case, 
in which both are contained, will permit. As the court below observed : 

"The patent in suit, or tbe Strom patent, places the crank below the seg- 
ment gear, but inside the case." 

And this the appellant has not done, and could not hâve done with- 
out defeating the object it had in view. We are convinced by the 
proofs, not only that the alleged infringing construction was in good 
faith contrived to render the production of a closed case practicable, but 
also that it does not even incidently bring into serviceable action any 
springy quality that the target-shaft may possess. The crank is not pla- 
ced as far as possible f rom the gear, but as near to it as, in' view of the ex- 
tension of the shaft below the casing, it can be placed ; and in this con- 
nection it is worthy of note that to his crank-section (which, as we hâve 
said, the appellant's device does not hâve) the patentée attributed a ma- 
terial share of the springiness which he ascribed to the shaft as a whole. 
In his spécification he said : 

"In case the force of the thrust of the wheel against the switch is excessive, 
instead of its being exerted fully against the teeth of the gears, E and E', wlth 
the danger of breaking them or so wearing them as to impair their opération, 
the excess will be talien up by the sprlng In the crank section, C, and portion 
of the target shaft between it and the gear, E, thereby saving the gears." 

The substance of the whole matter, then, appears to be that to facili- 
tate a useful object, which was neither contemplated nor effected by 
Strom, the appellant has removed the crank of the Mansfield stand 
from the interior to the exterior of the case, and in doing so has neces- 
sarily detached it from the gear; and, if this had not been done before, it 
would be difficult, we think, to sustain a patent which, being rightly 
construed, would inhibit it. But it had been done before. In a drawing 
accompanying the German patent to Schmidt, issued June 5, 1888, for 
a "self-acting switch," there is shown, and as we perceive it, quite plain- 
ly, a thorough and absolute séparation of the crank from the gear, and 
whether, by reason thereof, any springy quality of the shaft was brought 
into useful opération, we need not inquire, for the means to that end 
which the patent in suit provides — the séparation of the parts — is in the 
Schmidt drawing represented to be about as great in point of distance as 
in the stand of the appellant, and might, of course, hâve been made even 
greater. And the testimony of the witness Parsons upon this point 
seems to us to be no less important. The learned judge of the Circuit 
Court thus summarized it: 

"He testified that they had made another pattern of stand, tlie same as dé- 
fendants alleged infringing stand, prior to 1800, nud stated that, while manu- 
faeturing the old form of Manslield stand by the old company, they had oc- 
casion several times to furnish stands with the crank below tlie case, in order 
that the stand could be placed so that the switch-connecting rod could be cov- 
ered or brought below the surface of station platforms, and that this was 
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donc by simply maklng the target-shaft longer, with a crank on the lower 
end o( the shaft beneath the case, leaving the segment gear and pinion in the 
same position as In the Mansfleld stand. The aperture In the stand was 
generaily left open, but upon one occasion It was closed ; and further daims 
tliat at that tlme no importance was attached to placing the crank upon tlie 
target-shaft; that later on the Lake Shore had experienced a great deal of 
trouble by stands becomlng elogged with sand in the summer tlme and snow 
in the winter tlme, and that led the défendant company to get up another pat- 
'tem of frame adopted for Ihclosing the gear, having a crank below the case 
on the proper level for attachment to the swltch Connecting rod." 

This testimony is not incredible. It was not contradicted. The wit- 
ness who gave it was not impeached. It appears not to hâve been 
doubted that the stands he mentioned had in fact been made and used ; 
but, because the learned judge was "not convinced that the witness was 
certain as to his dates," this évidence was wholly disregarded. We, 
however, are of opinion that it was entitled to considération, and that 
it should hâve been accepted as showing, at least, that upon no admis- 
sible construction of the patent in suit could the charge that the appel- 
lant's switch-stand infringed it be sustained. Mr. Parsons was the 
superintendent of the défendant company, but the story he told was in- 
herently probable, and we find nothing in this record which would jus- 
tify a suspicion that he did not intend to testify candidly ; and, while it 
is undoùbtedly true that évidence of prior use should be clear and con- 
vincing, we see no reason to doubt that he was, as he said he was, en- 
abled to fix the times when the stands he described were madë, by rela- 
tion to the happening of the other events to which he ref erred, and about 
which it is extremely unlikely he could hâve been mistaken. 

Having reached the conclusion that the Circuit Court's finding of in- 
fringement was erroneous, its decree is reversed, and the cause will be 
remanded to that court, with direction to enter a decree dismissing the 
bill of complaint, with costs. 
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BULLOCK ELECTRIC MFG. CO. et al. V. CROCKER-WHEEX,ER CO. 

(Circuit Court, D. New Jersey. September 19, 1905.) 

L Patents — License — Constetjction of Contract. 

A license contract, giving défendant the right to use certain inventions 
made by complaiuant, construed, and held to expressly except therefrom 
the invention covered by the patent in suit. 

2. Same — Anticipation — Evidence of Date of Invention. 

Déclarations of a patentée relating to his invention, accompanied by de- 
scriptions thereof, and made before his application for a patent was flled, 
are compétent évidence to carry the date of his Invention back to the tlme 
when they were made. 

8. Same — Validity — Effect of Cancellation of Claim. 

The cancellation of a claim In an application for a patent, whlle It is 
pending in the Patent Office, does not alïect the validity of a retalned 
claim whlch Is substantially the same, although, if susceptible of two con- 
structions, it will not be so construed as to cover the canceled claim. 

4. Same — Infbingement — Electeical Disteibution. 

The Léonard patent. No. 478,344, for a System of electrical distribution, 
discloses invention, and was not anticipated by the Smith patent. No. 
471,063, whlch, although prior in date and time of application, is based 
on an invention made at a later date than that of Léonard. Also held 
Infrlnged as to daims 1, 2, 4, 8, and 9. 

In Equity. Suit for infringement of patent. On final hearing. 
See 131 Fed. 200. 

M. B. Phillipp and Clifton V. Edwards, for complainants. 
Charles E. Mitchell, Herbert Noble, and Thomas Ewing, Jr., for 
défendant. 

LANNING, District Judge. The complainants seek an injunction 
to restrain the défendant from an alleged infringement of patent No. 
478,344, granted to the complainant Harry Ward Léonard July 5, 
1893. of which he is the présent owner, and under which the other 
complainant, Bullock Electric Manufacturing Company, claims to be 
sole licensee. The défenses are that the défendant has a license to 
do the acts complained of under a contract between Léonard and it 
dated May 5, 1896, that the patent is invalid, and that the défendant 
does not infringe. 

First, as to the alleged license. This défense was set up by a plea 
to the bill, and, on a replication thereto and proofs, was overruled by 
the late Judge Kirkpatrick, whose opinion will be found in 126 Fed. 
375. His order overruling the plea provided that the défendant "hâve 
leave to file such answer as it may be advised on or before rule day.in 
January, 1904." Under the supposed authority of this provision this 
défense is now presented a second time, and the défendant requests the 
court to consider it, because, it is said : 

"New matter has been introduced Into the présent record that was not be- 
fore .Tudge Klriipatrick, and therefore the question as to whether the de- 
fendant is licensed under the patent in suit should be considered and deter- 
mined in view of the further light thrown upon the proper construction of the 
license." 
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Waiving the question concerning the regularity of such practice, I 
hâve complied with the request. The contract of May 5, 1896, recites 
that the Crocker-Wheeler Electric Company, then the owner of certain 
applications for patents specifically described in the récitals, had by an 
agreement of that date assigned those applications, and the patents 
to be obtained thereon, to the complainant Harry Ward Léonard, and 
that Léonard was then the owner of certain other patents and applica- 
tions for patents, also specifically described in the récitals, amongst 
which latter were mentioned: 

"No. 463,802 for electrleal transmission of power, granted to sald Harry 
Ward Léonard November 24, 1891 ; * * * No. 476,544 (or a System of elec- 
trical distribution, granted to sald Harry Ward Léonard June 7, 1892 ; and No. 
478,344, for a system of electrleal distribution, granted to the sald Harry Ward 
Léonard July 5, 1892." 

After fts récitals, the agreement proceeds thus: 

"Now, therefore. In considération of the sald asslgnment of the sald Crock- 
er-Wheeler Electric Company to the sald H. Ward Léonard, the uudersigned, 
the sald H. Ward Léonard, grants to the sald Crocker-Wheeler Electric Com- 
pany a nonexcluslye, nonasslgnable Hcense, wlthout limitation or condition 
or royalty to be paid by it or the purchasers of the apparatus, except as here- 
inafter specifled, to make, use, sell, and practice for the régulation or control 
of dynamo electrlc machinery, for the purpose, except respectlng patent No, 
478,344, of regulatlng or controlllng electrlc motors of Its own manufacture, 
nnd for no other purpose, except as herelnafter provlded In section 1, page 4, 
throughout the United States and the terrltorles thereof, any of the in- 
\eutious aforesald. wliether assigned by the sald Crocker-Wheeler Electric 
(îompany to the said Léonard, or already owned by hlm, the sald Hcense being 
t;iven under the aforesald applications and patents, and any patents, reissues, 
or extensions whlch may be hereafter granted upon the sald Inventions, or 
;iuy of them, for the fuU term or terms of the said patents, reissues, and ex- 
tensions." 

By Judge Kirkpatrick's construction of this contract it was held that 
the Hcense thereby granted did not include patent No. 478,344. The 
"new matter" now presented is a tripartite agreement dated April 27, 
1896, and executed by Harry Ward Léonard, the Crocker-Wheeler 
Electric Company, and Otis Bros. & Co. By this agreement it was 
declared that, "if this contract can be consummated within one month, 
the Crocker-Wheeler Company will assîgn ail applications and in- 
ventions of Granville T. Woods assigned to it, to H. Ward Léonard, 
prqvided that the said Woods shall consent thereto in writing for the 
cash sum of $8,400, or less, in lieu of ail sums and other considérations 
which are due or may become due to him as royalties or otherwise 
under a certain contract between him and the Crocker-Wheeler Com- 
pany dated October 5, 1895." The agreement further declared that, 
subjéct to its conditions, Léonard would give to the Crocker-Wheeler 
Electric Company "a npnassignable, nonexclusive license without royal- 
ty and without limit to the extent of the çmployment thereof by the 
said Crocker-Wheeler Company, and its successor or successors in busi- 
ness, to make, use, and sell âny of the inventions covered by the exist- 
ing patents or applications to the said H. Ward Léonard," etc. The 
final paragraph of the agreement is as follows : 
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"And thls agreement Is further condltioned on the said Woods agreelng to 
transfer to the sald Léonard ail records relatlng to the inatter In controversy 
In certain interférences relating to niotor régulations now in possession of the 
Grocker-Wheeler Company, or Its attorneys, or of the said Woods, and on 
the said Woods agreeing not to set up any date prior to the date of the transfers 
made to H. Ward Léonard in pursuance of this agreement in any controversy 
relating to motor régulations." 

That this language was broad enouj^h to require Léonard to include 
in his license to the Crocker-Wheeler Electric Company his patent No. 
478,344, upon the performance of the conditions précèdent in the 
agreement mentioned, is clear. But the proofs show that Woods never 
agreed to what the conditions called for. Furthermore, a comparison 
of the two agreements of April 27, 1896, and May 5, 1896, discloses 
such material diflFerences between them as to dispel the idea that the 
later agreement was intended by the parties to it to be a carrying 
out of the former agreement. The agreement of May 5, 1896, must 
therefore be construed in the light of the évidence that was before 
Judge Kirkpatrick. I concur in his construction that that agreement 
does not include a license to use patent No. 478,344. 

The défendant also contends that it is entitled to do the acts com- 
plained of as licensee under Leonard's patents, Nos. 463,803 and 
476,544, both of which it is clearly entitled to use under the agreement 
of May 5, 1896. But, in view of the fact that by the construction 
above given the patent in suit is expressly excluded from the list of 
patents to which the license applies, the contention, if the patent in suit 
is to be deemed a valid one, cannot be sustained. 

The second défense is that the patent in suit is invalid. In the 
spécification of this patent Léonard says : 

"My invention relates in part to the opération and régulation of electric 
motors. In my application filed August 14, 1891, sériai No. 402,651" (for which 
patent No. 463.802 was granted on November 24, 1801, being the same date on 
which the application for the patent in suit was signed and sworn to, though 
it was not filed until Novemher 27, 1891). "I hâve set forth a method of oper- 
ating electric motors at any speed or any torque desired, and at the same 
efficiency under ail conditions ; such metliod consistiug generally in maintain- 
Ing the field magnet of the motor at a constant streugth and varying the volts 
on the armature circuit to vary the speed, and the ampères on such circuit to 
vary the torque. One object of my présent Invention Is to enable this 
method to be carried out withont varying the electro-motlve force of the 
generator which forms the source of supply for the System of conductors with 
which the motor armature is eonnected, and also vpithout the necessity of em- 
ploying an Intermediate motor and generator, as was the case In the appli- 
cation referred to, when the motor was supplied from a System of conductors 
of constant electro-motive force. I thus avold the loss due to the successive 
transformations of energy, and also save the cost of the intermediate trans- 
forming devices. To accomplish thls, I rriake use of a System of distribution 
in which there are three or more condxictors, between each of the différent 
pairs of which are maintained différent electro-motive forces, and I so arrange 
the motor and suitable switobing or Connecting devices that tlie motor arma- 
ture may be eonnected between the différent pairs of conductors, whereby 
two or more diiïerent electro-motive forces are obtained at its armature 
terminais ; the field magnet of the motor being so arrangea and eonnected as 
to be maintained at a constant strcngtii." 
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Figure 1 of the patent will serve to illustrate its gênerai features. 
It is as follows ; 




m 



m 



In hîs spécification the patentée describes this figure as follows : 
"Referring flrst to Flg. 1, A, Ai, and A^ are three dynamo-electric machines 
of constant différence of potential, ail run by tlie same engine or prime motor 
B. Tlie ttiree dynamos liave their like terminais oonuected to a common con- 
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fluctor, C, wliile eaeh bas Its other terminal connected to an Independent con- 
ductor, Cl, 02, or C^. Thèse three generators are preferably construeted so 
that eaeh has a différent electro-motlve force. For Instance, A may be of 62.5 
volts. Al of 187, and A^ of 437 volts. D is an electric motor whose field 
magnet is wound for the full différence of potential of 437 volts, and is con- 
nected between eonductors C and C^, so that it receives a practlcally constant 
electro-motive force and is maintained at practlcally a constant strength. It 
is évident, however, that the iield magnet may be wound for and connected 
between the common conductor and any one of the other eonductors. The 
armature terminais of the motor are connected, respectlvely, with the arms, 
a, al, of a switch, E, which arms are insulated from eaeh other and are mov- 
able Independently. Arm a moves over the four contact blocks, 1, 2, 3, 4, 
which are electrically connected, respectlvely, with the four eonductors, C, Ci, 
C2, and es. Arm ai moves over contacts, 5, 6, 7, 8, connected, respectlvely, 
with the same eonductors. It will be seen that in the position of the switch 
arms shown there is no différence of potential at the motor terminais, botli 
being in connection with conductor Cs ; but by moving the switch arms upon 
the contact blocks various différences of potential may be obtained. Thus, if 
the armature is connected between C and Ci (that is, with the switch arms on 
blocks 2 and 5, or 6 and 1) the armature will receive only the 62..5 volts of 
geuerator A ; if between C and C2 (that Is, blocks 5 and 3, or 1 and 7) there is 
obtained the 187 volts of generator Ai ; or, if between O and C (blocks 5 and 
4, or 1 and 8), there is obtained the electro-motive force of A^, or 437 volts. 
Connecting between Ci and C^ (blocks 6 and 3, or 2 and 7) glves the différ- 
ence between A and Ai, or 125 volts. Between C^ and C^ is the différence 
between Ai and A2, or 250 volts ; or between Ci and Cs gives 437 — 62.5=::37."> 
volts. I am thus enabled to obtain by the manipulation of the switch any one 
of the following voltages at the motor-armature terminais, viz., 62.5, 125, 187, 
250, 375, or 437 volts, and eaeh of thèse may be obtained in either direction, 
so that the motor may be reversed and run in either direction at any one of 
the différent speeds which are attainable by thèse variations of electro-motive 
force. It will be understood that when the electro-motive force of one gen- 
erator is opposed to that of the other the weaker generator Is run as a motor 
and assists the prime motor in the opération of the other generator." 

It will be observed that the four-wire system above shown gives 
six différent speeds. A three -wire system will give but three différent 
speeds. A five-wire system will give ten différent speeds. The num- 
ber of speeds is ascertained by multiplying the number of wires by the 
number of wires less one and dividing the product by 2. The six dif- 
férent speeds of the four-wire system above described are shown in the 
following figure : 



C2- 
C»- 
C- 



250 volts 



375 volts 



0- 



125 volts 



187.5 volts 



437.5 volts 



3- 



62.5 volts 



9- 



The great advantage of such a system of electric distribution, es- 
pecially in machine shops where tools are required to be operated at 
varying speeds, is apparent. The défendant contends, however, that 
the patent in suit is anticipated by patent No. 455,454, granted July 7, 
1891, to Edwin Wilbur Rice, Jr. That is a patent for an improvement 
in electric railways. But it is shown by Messrs. Wagner and Kennel- 



106 141 ÏBDHEAL EBPOETEE. 

ly, two expert witnesses for the complainant, to fall far short of em- 
bodying the distinguishing features of the patent in suit. Professer 
Kennelly says: 

"The Rice patent Is for an electrlc railway motor System employîng four 
conductors. Thèse inotors are séries motors, or are not shunt motors such as 
are set forth In the patent in suit. Moreover, only three différent voltages are 
obtainable by the method Indlcated In the Iliee patent ; that Is to say, one 
motor terminal Is permanently eonnected to one conductor, and the possible 
combinatlons of the Systems are lîmited to the changes that can be made in the 
conuectlon of the other terminal. Thèse changes are three in number, or one 
less than the number of wlres ; whereas, in the Léonard System the fleld vvind- 
ings of the motors would be permanently eonnected to one pair of wires, and 
both of the armature terminais would be capable of connection to any of the 
four wires in appropriate combinatlons so as to obtaln six différent voltages 
and speeds. The Rice System veould require seven vfires to obtaln as many 
voltages and speeds as the Léonard System of the patent in suit obtains wlth 
four wires." 

The Smith patent. No. 471,063, is also referred to by the defendant's 
expert witnesses as an anticipation of the patent in suit. The ap- 
plication for this patent was filed November 11, 1891, 16 days be- 
fore Léonard filed his application for the patent in suit, and was 
granted March 15, 1892, while Leonard's patent was not granted until 
July 5, 1892. If the Léonard patent is not defeated by the Smith 
patent, it seems unnecessary to refer to any of the other patents men- 
tioned as anticipations of the Léonard patent ; for the defendant's wit- 
ness Mr. Eyre says that he knows of no patent prior to that of Smith 
which discloses a multiple-wire System of distribution, a shunt motor 
(or, as he prefers to call the motor described in the Léonard and Smith 
patents, a separately excited motor), and means for changing the con- 
nection of the motor from one of the wires of the system to another 
to vary the speed of the motor. Both the Léonard and Smith patents 
disclose this method of controlling the speed of motors. That it in- 
volves invention seems clear. In Loom Co. v. Higgins, 105 U. S. 591, 
26 L. Ed. 1177, Justice Bradley said: 

"It may be laid down as a gênerai rule, though perhaps not an Invariable 
one, that, if a new comblnation and arrangement of known éléments produce 
a new and bénéficiai resuit never attained before, it is évidence of invention." 

The question on this branch of the case theref ore is : Was Léonard 
or Smith, in contemplation of the law, the original or first inventor? 
The same question is presented in the case of Otis Elevator Company 
V. Bullock Electric Manufacturing Company, in which the patent in 
suit is the Smith patent. That case was argued with this case on much 
the same proofs. Smith and Léonard were examined in both cases, 
and the question will be disposed of in this case. 

In its answer to the bill of complaint the défendant allèges, upon 
information and belief, that: 

"The said letters patent to Harry Ward Léonard, If construed so broadly as 
to cover and erabrace any apparatus made, sold, or used by this défendant, are 
Invalid beeause the same were surreptitiously and unjustly obtalned by the 
said Harry Ward Léonard for what was Invented in fact by another, to wit, 
RudoIpU 0. Smith of Yonkers, county of Westchester and state of New York, 
who was using reasonable diligence in adapting and perfecting the same." 



BTILLOOK ELECTRIC MFG. 00. V. CBOCKEK-WHEELER CO. 107 

In my judgment the defendant's proofs fail to support this alléga- 
tion. The earliest date that Mr. Smith satisfactorily fixes for the dis- 
closure of his invention to any one is November 5, 1891. Léonard, on 
the other hand, has introduced in évidence a description of his inven- 
tion written out by him and containing also illustrative drawings. The 
written matter and the drawings are on pages 199 to 312 of a record 
book kept by him. At the end of the description, on page 313, are the 
following entries: 

"Matters on pp. 199 to 212 explained to me by Mr. Léonard Oet. 3, 1891. 
"[Slgned] H. W. Seeley." 

"Matters on pp. 199-212, Inclusive, explained to me by Mr. Léonard prior to 
this date, viz., Oct 5, 1891. 

"[Signed] A. D. Vanea 

"H. J. Westover. 
"C. H. Bloomer. 
"Oct 5, 1891." 

Mr. Seeley was Leonard's patent solicitor and is now dead, but his 
signature was duly proven. Mr. Vance and Mr. Westover hâve been 
sworn and testify to the genuineness of their signatures and the ap- 
pended dates. Vance also testifies to the genuineness of Bloomer's 
signature. The first part of the written description is dated Septem- 
ber 15, 1891. On September 16th Léonard wrote to William Sellers 
& Co. of Philadelphia, concerning his invention, and on October 30th, 
pursuant to arrangements with them, he went to Philadelphia to hâve 
his invention tested at their works. On November 2d Léonard wrote 
them requesting an early report on the test. On November 34:th 
Leonard's application for a patent was sworn to by him. On Novem- 
ber 27th the application was filed. And on November 28th Sellers & 
Co. sent to Léonard a report of the test made October 30th. I am 
satisfied that the test there made was the multiple-voltage system of the 
Léonard patent. Nor do I think the objection that the description of 
the invention in Leonard's record bock, connected as it was with his 
explanation of it to four différent persons, is incompétent évidence to 
carry the date of the invention back of the time when he filed his ap- 
plication in the patent office. In considering the question of the ad- 
niissibility of such évidence, the Suprême Court, in Philadelphia & 
Trenton Raiiroad Co. v. Stimpson, 14 Pet. 461, 462, 10 L. Ed. 535, 
said: 

"Tbe next exception is to the admission of the évidence of William A. Stimp- 
son, Richard Caton, and George Neilson, as to certain déclarations and state- 
ments and conversations of the plaintiffi as to his invention prior to the date 
of his original patent, in order to rebut the évidence of the défendants as to 
the Invention or use by other persons of the same contrivance before that 
date. The objection Is that, upon gênerai principles, the déclarations and 
conversations of a plaintifC are not admissible évidence in favor of his own 
rights. As a gênerai rule this is undoubtedly true. It is, however, but a 
gênerai rule, and admits and requlres various exceptions. There' are many 
cases in whlch a party may show his déclarations comport with aets in his 
own favor, as a part of the res gestae. There are other cases, again, in whlch 
his material déclarations bave been admltted. Thus, for example, in the case 
of an action for an assault and battery and woundiug, it has been held that 
the déclarations of the plaintiff, as to bis internai pains, aches, in.iurles, and 
symptoms, to the physlcian called to prescribe for him, are admissible for 
the purpose of showing the nature and extent of the injuries done to him, 
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See 1 Phillips on Evid. (8th Ed., 1838) pp. 200-202, c. 12, § 1. In many cases of 
inventions it is hardly possible in any other manner to ascertain the précise 
time and exact origin of the particular invention. The invention itself Is an 
Intelleetual process or opération, and, like ail other expressions of thought, 
can In many cases scareely be made known except by speech. The invention 
may be cousummated and perfect, and may be susceptible of complète de- 
scription in words, a month or even a year before it can be embodied in ajiy 
visible form, machine, or composition of matter. It might take a year to 
construct a steamboat, after the inventer had completely mastered ail the dé- 
tails of his invention, and had fully explained them to ail the varions artisans 
whom he might employ to construct the différent parts of machinery. And 
yet, from those very détails and explanations, another ingénions mechanic 
might be able to construct the whole apparatus and assume to himself the 
priority of the invention. The conversations and déclarations of a patentée, 
merely afflrming that at some former period he invented that particular ma- 
chine, might well be objected to. But his conversations and déclarations stat- 
Ing that he had made an invention, and describlng its détails and explaining 
its opérations, are properly to be deemed an assertion of his right at that 
time as an inventor, to the extent of the facts and détails vehlch he then 
makes known, although not of their existence at an antécédent time. X]i 
short, such conversations and déclarations, coupled with a description of the 
nature and objects of the invention, are to be deemed a part of the res gestae, 
and legltimate évidence that the invention was then known to and claimed by 
him ; and thus its origin may be flxed, at least, as early as that period. This 
View of the subject covers ail the parts of the testimony of the witnesses ob- 
jected to in the Circuit Court ; and we are of opinion that the court were right 
in admitting the évidence." 

And to the same effect are McCormick Harvesting Mach. Co. v. 
Minneapolis Harvester Works (C. C.) 43 Fed. 153, and Standard 
Cartridge Co. v. Peters Cartridge Co., 77 Fed. 646, 33 C. C. A. 367. 

Léonard also was diligent in adapting and perfecting his invention. 
Whatever delay there was in the filing of his appHcation, which was 
less than two months after he had disclosed it to other persons, seems 
to hâve been due to the illness of his patent solicitor. Disregarding 
the proofs on the question as to wliether Smith did not "surreptitiously 
and unjustly" obtain a patent for what Léonard had invented, and 
assuming the utmost good faith on the part of Smith, it appears that 
Léonard was the iirst inventor of the System described in his patent, 
for, as aiready observed, there is nothing in the case to show that Smith 
ever disclosed his invention to anv person whomsoever before Novem- 
ber 5, 1891. 

Claims 1 and 3 of the patent in suit purport to be method claims. 
They are as follows : 

"(1) The hereln-described method of changlng the speed of an electric mo- 
tor, which consists in maintaining upon each one of three or more conduetors 
a potential différent from that which is maintained on any other one of the 
conduetors, and connectlng the armature terminais of the motor with différent 
pairs of sald conduetors, substantially as set forth. 

"(2) The hereln-described method of varyiug the speed of an electric motor, 
which consists in maintaining its field maguet at a constant strength and Con- 
necting Its armature terminais with one or another of two or more constant 
potential sources, the potentlals of which are différent." 

The défendant contends that thèse two so-called method claims dis- 
close no method save that described in patent No. 463,803. To sup- 
port this contention référence is made to the language of the spécifica- 
tion of the patent in suit above quoted, whereby the patentée ex- 
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pressly déclares that one of the objects of his présent invention is to 
carry ont the method described in his former patent. But it seems 
to me that the construction thus contended for is too narrow. The 
method hère described saves the cost of the intermediate transform- 
ing devices of the former patent, and also avoids the loss of electric 
energy caused by those transforming devices. It sacrifices the ex- 
pensive method of securing refinement of control of motor speeds, 
described in the former patent, for a less refined, but commercially 
a more usefui, method of control. In the Téléphone Cases, 126 U. S. 
531, 8 Sup. Ct. 780, 31 L. Ed. 863, a claim of one of the patents under 
discussion was as follows : 

"The method of, and apparatus for, trausmittiug vocal or other sounds tele- 
Kraphically, as herein described, by causiiig electrical undulations siuillar in 
forni to the vibrations of the air accompanying the said vocal or other sounds, 
substantially as set forth." 

The court said: 

"The language of the statute is that 'any person vvho has Invented or discov- 
ered any new and usefui art, machine, manufacture or compositiou of matter' 
may obtain a patent therefor. Thus, an art (a process) which is usefui is as 
much the subject of a patent as a machine, manufacture, or composition of 
matter. Of this there can be no doubt, and it is abundantly supported by 
authority." 

In each of the claims now under considération, the method therein 
described reveals an art, or process, which consists in so controlling 
electric force as to make it accomplish a new resuit not theretofore se- 
cured. Neither of them can properly be regarded as reciting the mère 
function of the apparatus therein mentioned. I think thèse claims set 
forth patentable processes in advance of anything contained in Leon- 
ard's patent. No. 463,802. 

But the défendant further insists that the claims are void because of 
certain proceedings in the patent office while the application for the 
patent was pending there. In the course of those proceedings, after 
the Smith patent had been granted, Léonard was notified that the 
examiner in charge of his application had concluded that claims 1, 2, 
o, 4, 5, 6, 7, and 11 of his application were met by patent No. 471,063 
of Rudolph C. Smith, and that in order to obtain an interférence with 
the claims of that patent the applicant should file an affidavit under 
rule 75 of the Rules of Practice. Instead of adopting this course, 
Léonard amended some of his claims and canceled others, and thus 
avoided an interférence and eventually secured the patent in suit. 
Amongst the claims canceled was the then third claim. The canceled 
third claim was as follows: 

"(3) The combinatlon with three or more coiiduetors, upon each one of 
which Is maintained a potential différent from that which is maintained on any 
other one, of an electric motor and switchiug devices whereby the armature of 
the motor may be connected between différent pairs of said conductors, sub- 
stantially as set forth." 

Comparing this claim with method claim 1, Mr. Richard Eyre, the 
defendant's expert witness, said : 

"No argument can be advanced that can make thèse two claims relate to 
différent combina tions. Léonard délibéra tely avoided an interférence, cancel- 
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Ing a clalm for that purpose, and retalnlng an Identlcal claim, except that In 
form the eanceled claim was drawn to apparatus, whlle the claim retalned pur- 
ported to be a method claim. I need hardly point out that it would be Impos- 
sible to employ the apparatus In the way set out in the eanceled claim without 
practicing the supposed method of the retained claim." 

Conceding, for the purpose of the argument, that method clah-n 1 and 
eanceled claim 3 are the same in substance and differ only in form, no 
authority has been referred to holding that, if one of several claims in 
an application for a patent be eanceled while the application is pend- 
ing in the patent office, a retained claim substantially the same as 
the eanceled one is thereby annulled. If the retained claim be sus- 
ceptible of two or more constructions, it is a well-settled rule that it 
will not be so construed as to make it the équivalent of the eanceled 
claim; but, if two claims in an application for a patent should inad- 
vertently be expressed in identical language, the withdrawal or cancella- 
tion of one of them would not affect the other. 

But the two claims are not substantially the same. The conclusion 
is irrésistible that the patent office did not so regard them, for other- 
wise claim 1 would not hâve been allowed. Claim 1 is for a process. 
The rejected claim was for a mechanical combination. It is true that 
the combination described in the rejected daim seems to be described 
in claim 1. But that fact does not lead to its rejection. In the great 
case of O'Reilly v. Morse, 56 U. S. 118, 14 L. Ed. 601, the Suprême 
Court said: 

"The provisions of the acts of Congress in relation to patents may be sum- 
med up in a few words. Whoever discovers that a certain useful resuit will 
be produced, in any art, machine, manufacture, or compositio'n of matter, by 
the use of certain means, is entitled to a patent for it ; provided he spécifies 
, the means he uses in a manner so full and exact that any one sklUed in the 
science to whieh it appertains can, by using the means he spécifies, without 
any addition to or subtraction from them, produce preclsely the resuit he de- 
Bcrlbes. And, If this cannot be done by the means he deseribes, the patent is 
vold. And, if it can be done, then the patent confers ou him the exclusive 
right to use the means he spécifies to produce the resuit or effect he deseribes, 
and nothing more. And it makes no différence, in this respect, whether the 
effect is produced by Chemical agency or combination, or by the application of 
discoveries or prlnciples In natural phllosophy known or unkuown before hîs 
invention, or by machinery acting altogether upon mechanical prlnciples. In 
either case he must descrlbé the manner and process as above mentioned, and 
the end it accomplishes. And any one may lawfully accomplish the same end 
without infringing the patent, if he uses means substantially différent from 
thosè described." ■ 

It seems to me that the method claims of the patent in suit comply 
with this rule, and that the rejection of the original third claim does 
not necessitate a construction so limited as to annul them. 

The last question to be considered is: Is the defendant's System of 
electric distribution an infringement of the Léonard patent? In their 
brief, the counsel for the défendant say: 

"It Is a characteristle feature of the defendant's System, patented to it In the 
Dunn patent, that from the four wlres are obtained six voltages or electrical 
pressures which difCer from each otlier in proper séquence by equal amounts ; 
that is to say, the voltages are in ratios of 1, 2, 3, 4, 5, aiïd 6, and the résultant 
speeds will hâve the same ratios. As lllustrated In the patent, the highest 
voltage Is 240, and the steps are 40, 80, 120, 160, 200, and 240. But thèse nu- 
merical values may be modifled indefinitely. It is the ratios that are impor- 
tant." 
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The différent voltages shown by the diagram illustrating the Léon- 
ard System, above given, are 62.5, 125, 187.5, 250, 375, and 437.5. The 
ratios hère are 1, 2, 3, 4, 6, and 7. The following diagram illustrâtes 
the defendant's System: 



80 volts 



200 volts 



120 volts 160 volts 



9- 



240 volts 



40 volts 



It will be observed that in the defendant's System the voltages and 
speeds increase regularly in arithmetical progression ; but in the Léon- 
ard System they also increase regularly in arithmetical progression, 
except that one of the steps is twice as great as any of the others. In 
both Systems the same principle is applied. There is nothing in this 
"characteristic feature" of the defendant's System that distinguishes it 
in any material respect from the Léonard System. It may be observed, 
further, that the Dunn patent was not applied for until June 18, 1003, 
while the bill in this cause was fîled June 13, 1902. 

In considering the claims of the patent separately, the défendant 
argues that claims 1 and 2 are not infringed because of the limited 
construction that it insists must be given them in view of the cancella- 
tion of the old third claim above referred to. This point is disposed 
of by the conclusion already expressed that the construction of the 
claims is not affected by the cancellation of the original third claim. 

Claims 3, 5, 6, and 7 constitute a group distinguished from the other 
claims by reason of the fact that they each refer to a common return 
conductor. The défendant insists that the System used by it has no 
such common return conductor as thèse claims specify. The counsel 
for the complainants on their direct examination of Mr. Wagner, their 
first expert witness, questioned him only as to claims 1, 2, 4, 8, and 9, 
At the beginning of Mr. Wagner's cross-examination, in answer to an 
inquiry from defendant's counsel, complainant's counsel stated that 
they expected to rely on no other claims. Later, they changed their 
minds, and introduced testimony concerning an alleged infringement 
of claims 3, 5, G, and 7. I think infringement of thèse claims has not 
been shown. Mr. Wagner admits that in the defendant's System there 
is no wire to which like pôles of ail the sources are directly connected. 
Dr. Crocker, an expert witness for the défendant, says : 

"The term 'common conductor' has an exceedingly deflnite slgniflcance In 
electrical engineering, and It applies perfectly to a partieular oue markod G 
in Fig. 1 of the patent in suit. This conductor is pernmiiently connected to 
one terminal of each of the three generatora, and is therefore common to 
them. In defendant's System there is no conductor correspondiug in this re- 
spect." 

It seems to me this is a fair statement of a material différence be- 
tween the two Systems. 
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The argument of the défendant that daims 4, 8, and 9 of the Léon- 
ard patent are not infringed is based on the theory that the Smith 
patent must be considpred as a part of the prior art. The essential 
feature of thèse claims is that they require, between every pair of 
wires in the System, a différence of potential différent from that main- 
tained between every other pair. Mr. Eyre says : 

"Claims 4, 8, and 9 only differ from the spécifie illtjstration of the Smith 
patent in that they require a différent différence of potential between every 
pair of the three or more conductors. In other words, thèse claims in lan- 
gufige difCer from Smith's spécifie showing, only because Smith shows as an 
illustration 'the three-wlre System of distribution, as that is the most commoii 
System in use.' I cannot think that this is a substantial dliïerentiation, as 
Smith speclflcally States that he may employ any other multiple-wire System 
having more than three wlres, and I propose to show that multiple-wire 
Systems having différent différences of potential were well known." 

But we hâve aiready seen that the Smith patent is not an anticipation 
of the Léonard patent. Léonard was the first inventer of the System 
he describes, and is entitled to protection as such inventer. Barnes 
Automatic Sprinkler Co. v. Walvi'orth Mfg. Co., 60 Fed. 605, 9 C. C. A. 
154. 

In my opinion the défendant must be held to hâve infringed claims 
1, 2, 4, 8, and 9 of the patent. There will be a decree to that efïect. 



HOE et al. v. MIBHLE PRINTING PRESS & MFG. CO. 
(Circuit Court, S. D. New York. September 28, 1905.) 

1. Patents— -INFEINGEMENT — Kight of Action. 

The fact that no machine has ever been made and shown to work snc- 
cessfully under a patent does not prevent the owner of the patent, if it 
Is valid, from restraining infringement of it. 

2. Same — Pkinting Fbesses. 

The Read patent, No. 688,690, for improvements In bed motions for 
cylinder printing machines, was not antlcipatoil and discloses Invention, 
but is of narrow scope and is not entitled to a broad construction of its 
claims to extend them be.vond the actual Invention described, which con- 
sists In the main of the use of a two-part bed driving wheel ; the rim 
being mounted and movable directly upon the body of the wheel. As so 
limited, held not infringed. 

In Equity. On final hearing. 

Philipp, Savvyer, Rice & Kennedy (Moritz B. Philipp, and James J. 
Kennedy, of counsel), for complainants. 

Alexander & Dowell and Munday, Evarts & Adcock (John W. Mun- 
day and Arthur E. Dowell, of counsel), for défendant. 

HOLT, District Judge. This is a suit to restrain the alleged in- 
fringement of a patent, No. 688,690, issued December 10, 1901, to 
George F. Read, and by him assigned to the complainants, for im- 
provements in bed motions for cylinder printing machines. The dé- 
fense is a déniai of invention or of infringement. 

The complainants, R. Hoe & Co., are printing press manufacturera. 
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doing business in New York. The défendant, the Miehle Printing 
Press & Manufacturing Company, is a printing press manufacturer, 
having a place of business in New York, and ils principal manufactory 
in Chicago. The patent relates to a form of printing press in which 
the bed of type is moved horizontally, forward and backward, the 
paper to be printed running over a cylinder above the type bed and 
receiving the impression while the bed is being moved forward. This 
form of press is principally used for particular forms of fine printing, 
particularly multicolor work. The bed of the presses in ordinary use 
must be large and heavy ; the movement back and forth, in order to 
meet the modem demands for rapid work, must be very rapid ; and, 
as it is essential that the paper upon which multicolor and other fine 
printing is done register and receive the impression very accurately, 
the machine must move very smoothly and without any tremble or 
jar. It is obvions, therefore, that an essential difïïculty in the opér- 
ation of thèse machines is to provide that, at the end of each back- 
ward and forward movement of the bed, the motion be reciprocated, 
that is, retarded and stopped, and then started and renewed in the 
opposite direction, without sudden violence or jar. This patent re- 
lates to improvements in the mechanism for reciprocating the type bed. 
The machine shown and described in the Read patent bas a form 
carrying bed mounted on ways beneath the impression cylinder, and 
on its underside carrying two oppositely facing racks arranged in 
différent, but adjacent, vertical planes. A main or bed driving shaft 
is journaled horizontally in the frame beneath the bed and carries a 
bed driving wheel, which is referred to as "a compound whéel," be- 
cause it has a body or hub fast on the shaft and a "toothed rim" or 
"ring gear" which is much narrower than the hub or body of the wheel, 
and is splined to the said hub or body so as to be movable thereon 
longitudinally of the shaft axis, but nevertheless to rotate with the 
shaft. The "toothed rim," when in one position on the hub, meshes 
with the upper of the vertical racks of the bed to drive the bed in one 
direction, and, when shifted on the hub to its other position, meshes 
with the lower rack to drive the bed in the opposite direction. The 
means for shifting the gear back and forth on the hub comprise a 
yoke embracing a groove in the toothed rim and operated by an appro- 
priate cam. The end of the main shaft, or the hub or body referred 
to, carries a crank pin which has timely engagement with a part of 
the travehng bed when near the end of its uniform movement in 
either direction, and reverses such movement, starting the bed with 
an appropriate accélération in an opposite direction. The parts are 
so combined that the toothed rim, in engagement with one of the 
racks, drives the bed toward the end of its traverse until the said 
rack becomes disengaged from the rim, whereupon the crank pin con- 
tinues the movement of the bed, fîrst slowing it down, finally stopping, 
and immediately reversing it. During this reversai the yoke has 
shifted the toothed rim on the hub so that it is ready to engage the 
other rack as soon as the bed starts its return stroke under the driving 
force of the crank pin. When this takes place, the toothed rim couples 
141 F.— 8 
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with the rack, and drives the bed wîth a uniform movement to the 
other end of its traverse, and a similar opération is repeated. 

It is admitted by counsel that the claims sued upon do not involve 
the construction of the reversing mechanism, so long as some mech- 
anism is provided for this purpose which is indépendant of the toothed 
rim, and that the only claims of the patent involved in the suit are 
claims 1, 4, 5, 6, 11, and 15. Thèse claims are as foUows : 

"(1) Tàe combinatlon of the bed, two facing racks in différent planes 
carried by the bed, a wheel having a rim and a body of greater thickness 
than said rim, the rim being adapted to move longitudinally of the axis of 
the wheel on said body from engagement with one of said racks to engage- 
ment wlth the other of said racks, and means for giving such movement to 
the rim, substantially as described." 

"(4) The combinatlon with the bed racks located In adjacent vertical 
planes, of a rotatable shaft having an enlargemeut on one end, a slidlng 
gear actuating said racks, means independent of the gear for controlling the 
bed during the reversing opérations, aud means for shiftlng the gear from 
one rack to the other during such reversing opérations, ralJ gear being 
made In ring form and being slidingly mounted upon the enlargement of 
said shaft, substantially as specifled. 

"(5) The combinatlon wlth the bed racks located In adjacent vertical 
planes, of a slidlng ring gear, an enlargement or hub on the gear shaft on 
whIch enlargement the gear Is spllned, a yoke operating in a groove formed 
at the side of the gear, and means for operating said yoke In slidlng the 
gear, substantially as specifled. 

"(6) The combinatlon with the bed racks located In adjacent vertical 
planes, a slidlng ring gear, an enlargement or hub on the gear shaft upon 
which enlargement said gear Is mounted and to which it is spllned, a bearing 
for said shaft, and means for shifting the gear, substantially as described." 

"(11) The combinatlon of a rotatable shaft having a large hub or crank 
disk on one end, a rack frame provided with parallel racks disposed in dif- 
férent planes, an annular or ring pinion slidably mounted on but rotating 
with said cranls: disk, means independent of the racks and pinion for reversing 
the movement of the rack frame at each end of its stroke, and means for 
shifting the pinion upon the disk from engagement with one rack Into engage- 
ment with the other during the period of reversai." 

"(15) The combinatlon with the bed racks arrangea in adjacent planes, 
a rotatable longitudinally-immovable shaft having a large hub on one end, 
a gear mounted on the said hub and sliding from one rack to the other, 
said gear being Independent of the shaft bearing, and means for slowing and 
)eversing the bed, substantially as described." 

Most of the things mentioned in thèse claims are old. The two fa- 
cing racks in différent planes, the wheel adapted to be shifted axially 
from one rack to the other, and means for giving such rnovement to 
the wheel, were ail shown in previous patents and known in the prior 
art, The only thing described in thèse claims which is new is having 
the rim of the wheel slidingly mounted upon an enlargement of the 
shaft constituting the main body or hub of the wheel, or, as otherwise 
described in the claims, having the sliding ring gear splined on or slid- 
ingly mounted on the enlargement or hub on the gear shaft. The 
Miehle patent of 1890, which is admittedly the nearest to the Read 
patent of any issued before it, has the appearance of a double wheel 
having a movable rim; but the rim is not mounted directly upon the 
rectangular member which drives it, but is mounted upon a sleeve 
soHdly journaled to the frame of the press. The rim surrounds the 
rest of the driving member, but is not supported by it. The invention 
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of Read consisted, in my opinion, substantially in mounting the rim 
of the wheel directly on the hub or body of the wheel ; its rotation be- 
ing made uniform with the hub either by the use of splines, or by 
making the main body of the wheel rectangular. This construction, it 
is claimed, has greater simplicity and several advantages over the 
Miehle structure with a sleeve. An application for a patent upon this 
same idea was filed both by Read and by Miehle ; an interférence 
was declared between them in the Patent Office; a hearing was had; 
Read was decided to hâve been the original inventer, and the patent 
was accordingly issued to Read. No machine, before this suit was 
brought, was ever made by the complainants under the Read patent; 
but the défendant, after it had filed its application for a patent, and 
before the décision of the interférence in the Patent Office, made and 
sold 13 machines substantially embodying the idea which Miehle and 
Read both claimed to hâve invented, and the patent for which was 
ultimately issued to Read. One of thèse machines was found to work 
tjnsatisfactorily, except at a slow rate of speed; and, after repeated 
efforts to adjust it and correct it, it was rejected and returned by the 
purchaser as a failure. The défendant claims that the fact that Hoe 
& Co. had never, before the suit, manufactured any machines under 
the Read patent, and that one of thèse which the défendant manu- 
factured and sold, before the décision upon the interférence, proved 
unsuccessful, establishes that a machine made strictly in conformity 
with the Read patent could not be made practically successful. But a 
machine has been made by the complainants since the beginning of 
the suit, which, although it was not constructed strictly in conformity 
with the Read patent, appears to hâve substantially conformed to it. 
This machine has done satisfactory work at a high rate of speed ; and 
the fact that no évidence is produced in référence to the working of 
12 of the 13 machines made in substantial conformity with the Read 
patent, and sold by the défendant, is suggestive. The défendant must 
know to whom the machines were sold, and must hâve been able to 
ascertain whether they worked satisfactorily. If they had worked un- 
satisfactorily, the défendant would presumably hâve oiïered proof of 
it, and I think that the fact that no évidence has been given by the 
défendant in respect to the opération of those machines raises a pre- 
sumption that they accomplished satisfactorily the purpose for which 
they were bought. The fact that no machine has ever been made and 
shown to work successfully under a patent does not prevent the owner 
of the patent, if it is valid, from restraining an infringement of it. (Be- 
rnent V. National Harrow Co., 186 U. S. ?0, 90, 23 Sup. Ct. 747, 46 L. 
Ed. 1058) ; but the fact that no machine has ever been made in exact 
conformity with either the Read patent or the Miehle patent of 1890 ex- 
plains the difficulty of determining as an actual fact whether a machine 
made under either patent would be practically operative. I think, how- 
ever, upon the whole, that the proof warrants the inference that a ma- 
chine made under the Read patent would operate successfully. I think, 
however, that the substantial invention involved in the Read patent is the 
mounting of the rim of the two-part wheel directly upon the body of 
the wheel. The défendant claims that, if the term "mounted on" does 
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not necessarily mean "supported by," the Read patent învolves no in- 
vention over the Miehle patent of 1890, because in the Miehle patent 
of 1890 the rim was mounted on the main body of the crank head, 
which corresponds in that patent to the hub of the wheel in the Reaa 
patent, although not supported by it. But, in my opinion, the idea of 
mounting the rim directîy upon the main body of the wheel, instead 
of attaching it to a sleeve over the main body of the wheel and having 
it carried simultaneously with the main body of the wheel by means 
of splines or a rectangular hub, was novel, and was patentable. 

The complainant daims that in several minor respects the Read pat- 
ent has certain other incidental advantages over any prior machine. It 
is claimed that the rim of the wheel having no work to do during the 
reversing opération is frge from the friction ordinarily incidental to 
the reversing opération; that in the Read patent, the rim being the 
only part of the wheel to be moved longitudinally, the mass to be shift- 
ed is reduced to a minimum ; that the fact that the distance of the re- 
versing crank pin. from the shaft journal is shorter in the Read pat- 
ent causes greater rigidity in the reversing mechanism ; that the over- 
hang or distance from the crank pin to the shaft journal is less under 
the Read patent than the Miehle patent, causing greater stability of 
parts; and that, in the Miehle patent, owing to the présence of the 
sleeve within the shaft journal, the sleeve and gear may be liable to 
the pinch and friction of the shaft against the journal seat during 
reversai. Ail thèse claims seem to me to be, to a greater or less ex< 
tent, valid. It is claimed that the main body of the wheel and the main 
shaft remain undisturbed longitudinally in their bearings during the 
shifting movement, but this also seems to me to be equally true in the 
Miehle patent. Upon the whole, however, in my opinion, there are 
various points in respect to which a machine made under the Read 
patent would be superior to any previously constructed. The entire 
resuit was a distinct and substantial improvement, and I think that 
the patent issued for it was valid. 

But it seems to me obvious that the Read patent is not to be regard- 
ed as a pioneer patent, to be construed broadly, so as to cover every de- 
vice for accomplishing the same resuit, but is to be confined substan- 
tially to the spécifie steps in advance invented and described in the 
patent. The ordinary meaning of one thing being mounted upon an- 
other is that it is directîy supported by the other. There is nothing 
in the drawings or the spécifications or the claims of the Read patent 
which points to any différent or more enlarged claim. The patentée, 
at the end of his description of the construction of the machine, says : 

"I am aware that the moving of a bed-drlvlng wheel laterally, so as to 
engage alternately with racks placed In différent vertical planes, is not new ; 
but maklng the wheel in two parts, the central or body portion of which 
may remain fixedly secured to the shaft and carry the crank' pin, 9, while the 
l'im only has a latéral movement, is an essentially novel construction." 

I think that this statement shows that the patentée had no idea of 
claiming that his invention covered a rim mounted on and supported 
by a sleeve covering the body of the wheel. In Miehle's application, 
between which and Read's application the interférence was declared, 
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Miehle expressly asserts that his présent invention is an improvement 
on the construction shown in his patent of 1890, and says, in sub- 
stance, that the improvement consists in mounting the gear upon the 
hub instead of securing it directly to the shaft. Read must hâve be- 
come familiar with that statement in Miehle's application, and with 
the Miehle patent of 1890, during the interférence contest, and it must 
be presumed that he intended to claim as his invention something es- 
sentially différent from the idea embodied in the Miehle patent of 
1890. At ail events, if Read meant to claim a patent for a rim mount- 
ed on a hub but not supported by it, he was bound to state his claim in 
his patent so clearly that every one skilled in the art could not fail to 
see it and read it there. I think that he intended not to make such a 
claim. At ail events, he did not. 

It is a fundamental raie that a patentée is required to point out in 
his claim the exact nature of his invention, so that the public can clear- 
ly know what he claims, and can avoid infringement. Rev. St. U. 
S. § 4888 [U. S. Comp. St. 1901, p. 3383]. I find nothing in the draw- 
ings, spécifications, or claims of the Read patent which would justify 
the broad interprétation claimed for it by the complainants, but I think 
that the Read patent is valid in respect to the actual invention which is 
described in it; that is, the use of a two-part wheel, the rim being 
mounted and movable directly upon the body of the wheel. But if this 
is the correct construction of the Read patent, I am not able to see that 
the machines manufactured by the défendant infringe it. In the de- 
fendant's machines the rim is solidly supported upon the frame of the 
machine, somewhat differently from, though in a manner essentially 
similar to, the mode of support shown in the Miehle patent of 1890. 
In both cases the rim receives its support from the sleeve ; but in the 
one case the sleeve revolves with the rim, and in the other the rim re- 
volves on tke sleeve. I cannot see, therefore, that the défendant, in 
constructing and selling its présent machines, infringes the Read 
patent. 

It seems to me, in view of the Miehle patent of 1890, that it is im- 
possible to hold that the machines made by the défendant infringe the 
Read patent, without also holding that the Read patent involves no in- 
vention, unless the invention is confined to the minor advantages pre- 
viously referred to. The fact appears to be that both the Read ma- 
chine and the defendant's présent machine hâve some advantages over 
the Miehle patent of 1890. I hâve already alluded to several points in 
respect to which the Read patent seems superior. Some improve- 
ments in arrangement shown by the Read patent are also substantially 
accomplished in the defendant's présent machines, particularly the 
small amount of overhang and of mass to be shifted. But, in my 
opinion, there is nothing in thèse improvements in the arrangement of 
parts which is patentable, except as combined with the main idea of 
the in,vention with which they are used, either that of Read, in 
mounting the rim on the hub of the wheel, or of Miehle, in mounting 
the rim on a sleeve over the hub. There is one point particularly in 
respect to which the présent Miehle construction seems to be superior 
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to any preceding machine, including Read's. In the présent Miehle 
machines, the rim being supported upon the sleeve, the friction of rest 
in shifting the rim from one rack to the other, at the end of the back- 
ward and forward motion of the bed, does not hâve to be overcome, 
as explained in the évidence of Mr. Wi'les and as illustrated on the ar- 
gument. The rim of the wheel being in rotation on the sleeve when 
the longitudinal shifting is necessary, the élément of friction of rest is 
absent ; and apparently, for this reason, the wheel may be moved longi- 
tudinally, when in rotation upon the sleeve, much more easily than it 
can be when entirely at rest. 

My conclusion is that the Read patent is valid, but that the défend- 
ant has not infringed the patent, and that therefore the bill should be 
dismissed, with costs. 



BRAGG MFG. CO. v. MATOR, ETC., OF CITY OF NEW YORK et al. 
(Circuit Court, S. D. New York. October 8, 1905.) 

1. WiTNESSES — Rbfbeshing Memoey — NKWsrAPER Articles. 

Upon the Issue of prior invention, witnesses testifying as to the use of 
such invention by others may properly refresh their memories as to the 
tlme of such use by référence to contemporaneous uewspaper articles de- 
scrlblng the Invention which they read at the time. 

[Ed. Note. — For cases In point, see vol. 50, Cent. Dig. Witnesses, §§ 877, 
882, 888,] 

2. Courts — Comity — Pkiob Adjudication — Vaudity op Patent. 

Prior décisions sustaining a patent are to be given efCect under the 
rule of comity only as to matters which were before the court. With 
respect to défenses or évidence not before the court the action of the 
court in a subséquent case Is purely original. 

S. Patents— Priob Invention— Gong Attaohment eor Engine Houses. 

The Bragg reissued patent, No. 0,831 (original No. 105,438), for a gong 
attachment for engine houses, held void for prior use of the invention by 
others. 

In Equity. On final hearing. 

Eaton & Lewis (Eugène H. Lewis and John C. Rowe, of counsel), 
for complainant. 
John J. Delaney (John R. Bennett, of counsel), for défendants. 

HAZEL, District Judge. This is a suit in equity, instituted on June 
15, 1891, for infringement of reissued letters patent No. 6,831 to Rob- 
ert Bragg, dated January 4, 1876. The application was filed October 
9, 1875. The validity of claims 3 and 4 of the patent has several times 
been sustained at final hearing. See Bragg v. City of Stockton (C. C.) 
27 Fed. 509, and Walker v. City of Terre Haute (C. C.) 44 Fed. 70, 
where the opinions of the court are reported. The invention relates 
to "improvements in gong attachments for engine houses." The spéc- 
ification describes the mechanism operated automatically to utilize the 
force accumulated by the motion of a gong hammer in striking the 
gong. The object of the patentée was to contrive an adjustment of 
the assembled parts so that accumulated power could be transmitted to 
à place distant from the gong, and to enable the opération of the mech- 
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anism to effect the release of horses from their stalls or the ringing of 
a bell. The spécification states: 

"My invention is principally applicable, however, to flre engine tiouses, 
wliere it can be used for releasing horses from tlieir stalls at the very instant 
of the first stroke of an alarm, and for striking an alarm to awaken the en- 
gineer or fireman." 

And that: 

"My invention conslsts In the employment of an arm, which Is so sltuated 
that at the iîrst stroke of the haminer upon the gong it will also strike this 
arm, which has attached to it any suitable mechanism, so that the force of 
the blow will release through this arm, a v^^eight. The fall of thls weight 
wlU pull a rope, which is connected with the mechanism to be operated, in 
sueh a manner that the pull upon it will operate the mechanism. * * • 
The opération will be as foUows: The gong hamnier, upon its first stroke, 
will strike the pad, B, and thus force the rod, D, and the arm, or lever, C, 
back until the roller, G, is released from the recess, F." 

The claims involved read as follows: 

"(1) The trip-rod, D, arranged as described, and the oseillating lever, C, 
for the purpose of releasing a suspended weight by the movement of a gong 
hammer, substantially as and for the purpose described. 

"(3) In combination with the weight, B, caused to fall, as shown, the bell- 
crank lever, I, cord, K, and lever, L, for releasing the sHde, O, and weight, 
R, and thus releasing the horses by means of the cord, T, substantially as 
herein described. 

"(4) The trip-rod, D, oseillating lever, C, and suspended weight, B, in 
combination with the hammer of a gong, for the purpose of operatiug mech- 
anism distant from the gong, substantially as above described." 

Various mechanical devices, according to the spécification, may be 
substituted to obtain the desired resuit. The reissue did not consist 
of the détails of construction or the configuration of the essential élé- 
ments. The principal point of novelty claimed is broadly the opéra- 
tion of the specified means directly from the gong hammer. Com- 
plainant contends that the invention in suit was of broad scope, and 
that the patentée was a pioneer in the art. This construction of the 
claims, however, upon the new facts presented, is thought to be be- 
yond its due. The défenses are anticipation, noninfringement, and 
prior use and invention by others. The state of the art as shown by 
antécédent patents will be briefly considered. In the patent of Cham- 
bers, No. 93,673, August 17, 1869, the device was used to move feed 
and water to animais at a predetermîned time, the mode of operating 
the device being much like that of the apparatus in suit. Its princi- 
pal détails of construction, though embodied in a différent form from 
the gong attachaient for engine houses m controversy, are neverthe- 
less familiar mechanical équivalents. In the Haller patent, No. 30,- 
141, of 1860, for improved electro-magnetic burglar alarm, the ac- 
cumulated force was utilized for lighting a lamp by a match and ring- 
ing a bell. According to the spécification, a heavier device is moved 
to do that which a light gong hammer is incapable of doing. The ar- 
rangement consisted of ropes or chains extending in front or on the 
side of the house, and passing over pulleys which were mechanically 
secured to double armed levers. The arms of the levers were connect- 
ed with a movable rock shaft, which had an arm extending therefrom, 
adapted to inipinge a spring, closing the circuit of an electro-magnetic 
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alarm, and causing the hammer to sound a bell. On the fîrst stroke of 
the hammer, the friction wheel of the self-lighter is set free, and a light 
appears. In the patent to Farmer, of 1859, No. 33,603, the drawing 
attached to the spécification indicates a combination for operating a 
water motor by accumulated force, obtained by means of suspended 
weights. Référence to the simpHfied diagram in évidence and the 
Farmer patent, discloses that : 

"If the motion of the armature, D, were employed directiy to operate the 
ralve, k, and to ralse the deteut, q, as it might be, a very great comparative 
electrical power would be reqiiired ; but If the armature, D, is used ouly to 
liberate a weighted arm, polsed iiearly vertically, or a séries of any number of 
weighted arms be employed, each arm being heavier than the one which pré- 
cèdes it, and employed to liberate that vvhieh succeeds It, the last one liberat- 
Ing the machiiiery by Its momentum in falling, only a small fraction of the 
same electrical power wlU be required." 

According to the defendant's expert witness, the citations substan- 
tially described the principle of the patent in suit, and that the com- 
plainant's apparatus is merely a trifling modification of that which was 
commonly known. The évidence, how^ever, indicates that Bragg ap- 
plied a known principle assisted by new instrumentalities, to a new 
use, and if he was the first and original inventer, something new was 
created of patentable merit. The patent therefore cannot be held 
invalid for want of novelty, despite the similarity of the principle of 
mechanism as showm in the anticipated patents. As was said in Dia- 
mond Drill & Machine Co. v. Kelly (C. C.) 130 Fed. 389: 

"The principles of mechanlcs are always the same, and, In the almost end- 
less conibinations of them possible, it is not to be expected that duplicatas 
will not occur." 

Under the doctrine of Hobbs v. Beach, 180 U. S. 392, 31 Sup. Ct. 
409, 45 L. Ed. 586, the adaptation of old éléments to a new use, and 
the miner changes required for that purpose where a new industry 
was practically established, may be within the realms of invention. 
And, even though the anticipatory références belong to a nonanalogous 
class, they may still be considered to détermine the scope of the claims. 
Jones V. Cyphers (C. C.) 115 Fed. 334. The question of patentability 
and construction of claims, however, is not necessary to the décision 
of this controversy. The comparisons that bave been made between 
the Bragg device and the mechanism of the prior art were merely to 
indicate the probable scope of the claims, and the probability of its 
conception and use by others prior to the invention in suit. Haworth 
V. vStark (C. C.) 88 Fed. 512. Lee v. Upson & Hart Co. (C. C.) 
43 Fed. 670. The évidence of prior use by others seems to be sufficient 
to defeat the patent. The invention of Flanders in 1869 will be brief- 
ly considered first. The testimony tending to show an installation of 
the device as early as 1869 is not entitled to probative weight. It was 
deemed strange in the Terre Haute Case, that if the device was pub- 
licly used as claimed, the attentiqn of the committee from a Philadelphia 
engine company sent to the city of Boston in the spring of 1869 to in- 
spect fire houses and apparatus was not apprised of the improvement. 
The évidence shows that some of the members of the committee vis- 
ited the engine house where the device was claimed to hâve been ir» 
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actual use. The point was urged that contemporary records of the 
Boston fire department made no mention of such mechanism. True, 
the witness Flanders explained that the record of the fire department 
only scheduled property owned by the city, but it may still be presumed 
that if the device had been in pubHc use as claimed, the attention of 
the visiting members of the committee would hâve been directed there- 
to. Furthermore, a number of witnesses, members of the engine Com- 
pany, testified that during their connection with the said engine Com- 
pany, in the year 1869, and for several succeeding years, their attention 
was never called to the device, nor did they ever hear of its use. Such 
being the evidential facts in relation to the suggested prior use, the 
conclusion reached by the learned court in the Terre Haute Case was 
undoubtedly correct. 

To establish the défense of prior use, stress is justly placed upon 
the testimony relating to the Higgins and Bailey apparatus. The 
proofs show that, in 1872, Higgins was engineer of steam fire engine 
No. 6, in the city of Albany. He devised means prior to July 28, 
1872, to automatically unfasten the horses in the stalls at the instant 
that the alarm was sounded. His recollection as to the exact time 
when the device was in use is based upon a news item in the Sunday 
Press, published in the city of Albany, on July 29, 1872. The said 
item graphically described the manner in which the horses were re- 
leased and hitched to the pôle of the engine under his (Higgins') 
supervision. Higgins narrated an incident which occurred on the night 
of September 1, 1873, by which his recollection was refreshed as to 
the time when the device was in successful opération. The gong, 
he stated, sounded an alarm of fire, and the horses quickly responding 
took their places, but, before they could be hitched to the steamer, 
they obstinately returned to their stalls, making it necessary to lead 
them to the engine. Soon afterward the horses, while proceeding to 
the fire, ran away into the river and were drowned. He pro- 
duced a sketch drawn under his direction showing the device and 
modus operandi. He testified that, when the gong attached to the 
wall of the engine house struck a blow, a clamp was drawn back, 
operating to release a small weight, which, in turn, caused a larger 
weight to drop, and to thereby release the horses. Further describing 
his device he said: 

"The ehain going under the stalls along the timber, coming ont to this coun- 
terwelght that puUed the gas pipe that ran along the face of the mangers, 
and when that was pulled back the halter that held the horses was released, 
and the gong under it struck, and the horses threw up their heads, and ran 
eut." 

Defendant's witness McCabe, also an employé of the said fire en- 
gine house, corroborated Higgins in ail material matters. He likewise 
refreshed his recollection regarding the time when the device was in 
successful use, by the news item mentioned. He referred to the occa- 
sion when the horses ran away, and the fact of their drowning. After- 
ward, the chief engineer, apprehending that the device might interfère 
with an alarm, objected to its use, and it was thereafter for a number 
of years simply used to open the stable doors, instead of to release the 
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horses. The diflEerence between the Bragg and Higgiris constructions 
was that in the former the horses were released by withdrawing an 
armature, while in the latter they were unfastened by a hammer com- 
ing in contact with the gong. The announcement in 'the Sunday Press 
may not accurately hâve described the Higgins construction, but it 
is clear that, before its pubhcation, there was in actual use an auto- 
matic arrangement by which the horses were released upon the stroi<e 
@f the hammer upon the gong. 

Complainant contends that the device was merely an abandoned 
experiment. This, however, was not the fact, for the practicability 
and operativeness of the apparatus is abundantly shown by the évi- 
dence. That the use of the device was discontinued by the chief of 
the fire department does not warrant the presumption that it was 
incomplète or used merely as a trial test. No witnesses were called by 
the défendant to contradict or impeach Higgins, although he was 
subjected to the test of a cross-examination. As has been intimated, 
the device was substantially like that described in the spécification in 
suit, and équivalent means- were employed to attain the resuit. 

The Bailey apparatus. In 1872, Bailey, who was in charge, as en- 
gineer of the steamer Hugh Ranken, altered a hand-lever device, then 
in use, by which the horses were released on the instant of sounding 
an alarm of fire. The change or altération consisted of attaching the 
hand-lever device to the fire alarm telegraph. Bailey says that his 
device was in successful opération prior to June 20, 1872. It is 
undeniable that this improvement accomplished the resuit of the 
patent in suit by substantially similar means. The important ques- 
tion is whether the Bailey device was completed and successfully 
used at the time stated by him. Upon this point he is corroborated 
by three members of the steamer company, and also by newspaper 
publications and entries in the records of the company. The narratives 
of the witnesses would ordinarily be regarded as improbable, on ac- 
count of the lapse of time, but hère, as will now be shown, it was 
indisputably corroborated by facts and documents. The proofs show 
that on July 36, 1872, the Troy Times, a daily newspaper published 
m the city of Troy, printed an announcement of Bailey's adjustment 
and attachment to the fire alarm telegraph, by which the horses were 
released from their stalls. On the next dav, an article of similar im- 
port appeared in the Troy Daily Whig. On July 29, 1872, the Troy 
Daily Press also contained a news item describing Bailey's improve- 
ment. L,ater, on October 1 and 2, 1873, other news items were printed, 
relating to said inventions. Such publications were distinctly remem- 
bered by the witnesses who testified upon the subject, and served to 
recall to their minds the exact period of time when the improvement 
was in public use. Such prior use is further shown as has already 
been said, by contemporaneous entries in officiai records kept by Bailey 
and the secretary of the engine company. The entries are as follows : 

Monday, July the 14th: "Engineer Bailey commenced putting in his at- 
tachment for unliitching horses by means of the F. A. Telegraph." 
On the 22d: "Workiug on hltching apparatus." 
On Wednesday, the 2.3d: "Working on hitching apparatus." 
On the 24th: "Completed the hitching apparatus to-day." 
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On Friday, the 25th: "HItcliiiig apparatus as devised by Engineer Bailey 
Works to a charm. The hammer o( the gong in striking the blow, throws 
back a hiuge which lets a small weight fall In the cellar, which, In turn, 
pulls back a boit, and lets drop a heavier weight, which Is connected by wire 
and cords with the hitching rod in the barn." 

In the circumstances presented, there is no doubt that the Bailey 
invention was in actual public use before the application in suit, and 
continued in such use by the engine company mentioned for a number 
of years thereafter. It is true, the witnesses were unable to testify to 
an independent recollection of the précise date when the apparatus 
were fîrst operated. Their memories, however, according to their déc- 
larations, were distinctly and positively refreshed by the newspaper 
items, they having read them at the time of their publications, and 
hence their évidence is entitled to probative weight. No satisfactory 
reason for discrediting such évidence has been suggested. The nar- 
rative by Higgins in relation to the herses running away and drown- 
ing is not helpful, but the significance of the news items in évidence, 
which directly referred to the subject-matter, and recalled the facts 
to Higgins and Bailey, cannot be overlooked. 

I am not unmindful of the gênerai rule as stated in Thayer v. Hart, 
(C. C.) 20 Fed. 693, and many other adjudged cases, that évidence 
of prior invention aflfords large opportunity for fraud, déception, or 
mistake, and it must be established by explicit and positive proof. The 
Bragg patent, having several times been sustained by courts of the 
highest integrity, a natural hésitation to reach a différent conclusion 
is entertained. This controversy, however, is unquestionably deter- 
minative upon the présentation of new facts, from which an entirely 
différent conclusion, I think, is justified. The rule of comity, as 
frequently said, has its limitations. In Mast Foos & Co. v. Stover 
Mfg. Co., 177 U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 856, the Suprême 
Court of the United States succinctly said: 

"It has no application to questions not consldered by a prior court, or, in 
patent cases, to alleged anticipating devices which were not laid before the 
court As to such, the action of the court is purely original, though the fact 
that such anticipating devices were not called to the attention of the prior 
court is likely to open them to suspicion." 

The alleged prior use by Flanders as said, was heretofore fully con- 
sidered in a former litigation; but the devices of Higgins and Bailey 
together with the antécédent patents of Chambers, Haller, and Farmer 
were not before the court. After careful considération, I hâve reached 
the conclusion that the Higgins and Bailey devices though unpatented, 
were in successf ul opération and use prior to the invention in suit ; and 
that the défendant has established such use by a fair prépondérance of 
the évidence and in accordance with the established rule. Such déter- 
mination as already remarked renders it unnecessary to discuss more 
fully the scope of the claims in suit or the issue of infringement. 

The bill is dismissed, with costs. 
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GENERAL ELECTRIC CO. v, GARRETT COAL CO. 

(Circuit Court, W. D. Pennsylvania. October 23, 1905.) 

No. 31, 

PATKNTS — INFRINGEMENT — TBOLLEY STAND. 

Tbe Bentley patent, No. 488,179, for a trolley stand for electrlc cars, 
construed, and held net infringed by a device which dld not contain a 
spring plunger sliding In the driim to support tbe trolley pôle, which Is 
made an essential élément of tbe combiuation of each daim, nor any 
mechanical équivalent thereof. 

In Equity. On final hearing. 

Betts, Betts, Shelfield & Betts, for complainant. 

E. E. Robbins and Glenn S. Noble, for respondent. 

BUFFINGTON, District Judge. This is a bill in equity brought by 
the General Electric Company against the Garrett Goal Company, users 
of a mining electric locomotive made by the Morgan-Gardner Electric 
Company. The bill allèges infringement of the fiirst claim of a patent 
No. 488,179, owned by complainant, which was granted to Edward M. 
Bentley for a trolley stand for electric cars. The défenses are invalid- 
ity of the patent and noninfringement. We will for présent purposes 
assume the validity of the patent, and confine ourselves to the question 
of infringement. The patent relates to trolleys for electric cars, which 
the patentée explained frequently jumped off their overhead conductors 
when passing around curves or over switches ; that this was due to the 
fact the trolley moved stiffly in its bearings, and could not accom- 
modate itself to the movements of the car. His device consisted of a 
hollow pedestal secured to the roof of the car. Loosely fitting therein 
was a cylindrical rotatable drum, the upper end of which extended 
above the cylinder, and was provided at one side with a pair of legs, 
between which was hinged the trolley pôle socket. From this socket a 
latéral arm projected to the center of the drum, where it had a hear- 
ing on a plunger fitted to slide smoothly in the drum, and compress a 
strong spring seated on the drum bottom. The spécification then pro- 
ceeds : 

"The opération Is obvions. The spring keeps the trolley wheel normally 
pressed up against the overhead condnctor, but permlts the pôle to sway 
up and down, as may be necessary. The drum turns easily on its bearings 
In the cylinder, and thus provides for the latéral movement of the pôle in 
roundlng curves and the like." 

Upon this device was granted, inter alla, the claim now in dispute, 
viz. : 

"A trolley stand comprislng an uprlght cylinder, a drum rotatable therein, 
and adapted to carry a pivoted trçUey pôle, aùd a spring plunger sliding in 
the drum to support said pôle, substantially as described." 

The alleged infringing apparatus also uses an upright base or cylinder, 
in whic'h is sleeved a rotatable drum, which supports the trolley pôle, 
which is pivoted thereon. The lower end of the pôle extends beyond 
the supporting pivot to the center. of the drum. From this end a strong 
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tension spring extends to the bottom of the drum, where it is secured 
by a nut. It will thus be seen the respondent's combination does not 
embody the élément of "a spring plunger sliding in the drum to support 
said trolley." The importance of this élément of a spring plunger is 
shown by the fact that it is found in every claim of the patent and is 
described in the spécification. No définition of it is found in the dic- 
tionaries, and it would seem the term is an original one, used by the 
patentée to describe that élément of his combination. Now in that com- 
bination the spring plimger has functions peculiar to itself. In the 
first place, it serves, as stated in the claim, "to support said pôle" ; that is, 
the latéral arm is supported by the plunger, buoyed up f rom below by the 
compressed spring. Indeed the word "support" implies sustaining from 
beneath, as is indicated by its définition, "to bear by being under," and 
its dérivation, subportare. It has also the function of "sliding in the 
drum" for the purpose, or, as stated in the spécification, where it is 
described, as "iîtted to slide smoothly in the drum." This, it will be 
observed, enables it to compress the spring without the latter buckling. 
Now in respondent's device no plunger, or anything at ail resembling 
one, is employed, or, indeed, anything that can be regarded as a mechan- 
ical équivalent thereof. It is true a spring is used, but the use of 
springs to maintain contact between a trolley pôle and an overhead 
wire was known before this patent. In that device, too, the pôle is sup- 
ported by the pivot on the drum, and, while the tension of the spring 
pulls the trolley pôle against the wire, it serves in no way to support 
it in the sensé of carrying its weight. In the patentee's device the spring 
does support the trolley. This it does by compression and the plunger ; 
that is, the "spring plunger sliding in the drum" is the indispensable 
co-operating aid required to support or carry the weight of the pôle. 
In the respondent's device the expansion of the spring pulls the trolley 
end up, and in doing so the drum or surrounding sleeve in no way co- 
opérâtes with the spring, or modifies its action. It will be noted the 
spring of the Bentley device cannot be extended above the top of the 
drum, while the respondent's can and does. 

We are accordingly of opinion the élément of a spring plunger is not 
found in the respondent's device, or can its tension spring be adjudged 
the mechanical équivalent of Bentley's spring plunger sliding in the 
drum to support the trolley pôle. Such being the case, the absence of 
this élément in respondent's combination relieves it of the charge of in- 
fringement. Cimiotti Co. v. American Co., 198 tJ. S. 409, 25 Sup. Ct. 
697, 49 L. Ed. 1100. 
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MDRRAY CO. v. CONTINENTAL GIN CO. 

(Circuit Court, D. Delaware. October 2C, 1905.) 

No. 249. 

Patents— Feeding Seed-Cotton to Gin— Infbingement. 

The apparatus covered by daims Nos. 1, 2, 9 and 12 of patent No. 
472,607, dated April 12, 1892, gi-anted to Stephen D. Murray, assigner to 
William Burr and John H. Deema for "Improvements in Apparatus for 
Elevating, Distributing, and Feeding Seed-cotton to Gins," and of clalm 
No. 8 of patent No. 644,532, dated February 27, 1900, granted to Stephen 
D. Murray for "Improvements in Cotton-elevators and Gln-feeders," if 
not void for wànt of invention must, in view of tbe prior art, reçoive 
sueh a narrow and limlted construction as to négative infrlngement 

(Syllabus by the Court.) 

See 126 Fed. 533. 

Oliver Mitchell and Arthur W. Spruance, for complainant. 
Melviile W. Church and E. J. Smyer, for défendant. 

BRADFORD, District Judge. The Murray Company, a corporation 
of Texas, filed its bill against the Continental Gin Company, a corpora- 
tion of Delaware, alleging infringement of letters patent of the United 
States No. 473,607, No. 488,446 and No. 644,533 ; but patent No. 488,- 
446 need not now be considered, as the counsel for the complainant bas 
since the bill was filed abandoned ail claim for relief in this suit with 
respect to it. Patent No. 472,607, dated April 12, 1892, was applied for 
May 29, 1891, and was granted to Stephen D. Murray, assignor to 
William Burr and John H. Deems, for "Improvements in Apparatus 
for Elevating, Distributing, and Feeding Seed-cotton to Gins." Patent 
No. 644,532, dated February 27, 1900, was applied for April 24, 1899, 
and was granted to Stephen D. Murray for "Improvements in Cotton- 
elevators and Gin-feeders." In the description of patent No. 472,607 
the nature and objects of the invention are thus stated: 

"This Invention relates to certain new and useful improvements in machines 
or apparatus for elevating, distributing, and feeding seed-cotton to gins ; and 
it consists, substantially, in such features of arrangement, construction, and 
comblnation of parts as will hereinafter be more fully descrlbed and claimed. 
The invention has for its objeet to provide a machine or apparatus which 
shall enable seed-cotton to be elevated, distributed, and fed directly to two 
or more gins at the same time wlthout greatly increasing the consumption of 
power beyond that required for performing the same work in connection 
with a single gin. The invention has for its further objeet to provide a ma- 
chine or apparatus of the character referred to, which can be adapted to 
any ordinary gin or gins or any arrangement of gins. The invention has for 
its further objeet to enable ready access to be had to ail parts of the gins, 
and also to greatly economize in space over many former inventions for a 
like purpose. The invention has for its still further objeet to provide a 
machine or apparatus of the character referred to which shall possess the 
quality of great durability, and one in which the moving parts are compara- 
tively few and not liable to beeome as quiekly worn as when of a more 
délicate construction. The invention has for its still further objeet to greatly 
reduce the quantity of machinery usually employed to do the work of elevat- 
ing, distributing, and feeding cotton to gins, and thereby rendering the ma- 
chine or apparatus much less espensive to build, The invention has for its 
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final objeet to provlde means whereby the cotton^s fed to the gins In a eom- 
pressed sheet or bat, and also to provide simpllfled devlces for actuating and 
regulating the speed of the feed-rolls." 

The charge of infringement as to patent No. 472,607 has been re- 
stricted to daims 1, 2, 9 and 12, which are as follows : 

"1. In apparatus for elevating, distributing, and feeding seed-cotton to 
gins, the cpmbination, with a suetion pipe or tube, of a box or casing having 
side air-passages and a central screened space. and a chute or feeder com- 
munlcatlng with sald space, substantially as descrlbed. 

"2. In apparatus for elevatiug, distributing, and feeding seed-cotton to 
gins, the combination, with a suetion pipe or tube formed in its under side 
with an openlng, of a box or casing having a central space cominunieating 
with said pipe or tube a}id provided with side air-passages having inner 
sereen-walls, and a chute or feeder cominunicatlng with said central space, 
substantlally as descrlbed." 

"9. In apparatus for elevating, distributing, and feeding seed-cotton to 
gins, the combination, with the chute or feeder, of a set of feed-rollers sup- 
ported at the bottoni of sald chute or feeder and means for regulating the 
feed of said roUers, substantlally as descrlbed." 

"12. The combination, with a suction-pipe, of the box or casing con- 
structed of two or more central spaces and provided with the screened air- 
passages and a chute or feeder suspended beneath each of said central spaces, 
substantlally as descrlbed." 

In the description of patent No. 644,532 the nature and object of the 
invention are thus stated : 

"Thls Invention relates to cotton-elevators and gin-feeders, and especially 
to that class of such apparatus employed for elevating and feeding seed- 
cotton to cotton-gins wherein an air conduit or tube is arrangea longitudinal- 
ly along and communicates with the cotton-distrib\iting casing or trunk, pro- 
vided with.screens arranged therein at points above feed-chutes that lead to 
the gin-feeders in such manner that the seed-cotton Is drawn by suetion 
through the distributing casing or trunk and at the points where the screens 
are located drops by gravlty Into the feed-ehute and by the latter Is conveyed 
to the gin-feeders, which operate to feed the cofton to the cotton-gins, as In 
letters patent Nos. 472,007, 488,446 and 500,914 respectively dated April 12 and 
December 20, 1892, and May 26, 1896. The object of the présent Invention 
is to provide an improved air conduit or tube for delivering the cotton to the 
feed-chutes, to form the feed-chutes In two removable sections to facilitate 
the ready insertion and removal of the flexible valves, to combine with the 
gin-feeder improved cotton-cleaning mechanism and means for eonveying ofî 
the dirt, and finally to improve, simplify, and render more efficient thls class 
of apparatus generally." 

The charge of infringement as to patent No. 644,532 haS been re- 

stricted to claim 8, which is as follows : 

"8. In an apparatus for feeding seed-cotton to cotton-gins, the combination 
with a feed-chute or réceptacle-box, of a casing, feed-rollers arranged in 
the casing, a picker-roll disposod beneath the feed-rollers, a chute for de- 
livering the cotton from the picker-roll to the gin, a screen located beneath 
and in rear of the picker-roll, a box or trough for catchlng the dirt which 
drops by gravlty through the screen, means for directing the dirt into said 
box or trough and a eonveyer arranged In the box or trough and operating to 
discharge the dirt therefrom, substantlally as descrlbed." 

The défendant contends that the complainant has failed to establish 
title to patent No. 472,607, one of the two patents on which a right of 
recovery is now set up. This is an immaterial point from the view the 
court takes of the case and need net further be alluded to. 
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I do net think that the merits of the case require élaboration or en- 
largement and shall, therefore, content myself with the brief statement, 
after careful examination of the évidence, exhibits and briefs, that, if 
the patented apparatus in suit are not void for want of invention, they 
can, in vievv of the prior art, receive only such a limited and narrow 
construction as to négative infringement. The bill accordingly must be 
dismissed with costs. Let a decree be prepared and submitted. 



THOMSON-HOUSTON ELECTRIC CO. v. INTERNATIONAL TROLLBT 

CONTROLLER CO. 

(Circuit Court, W. D. New York. May 8, 1905.) 

No. 249. 

1. Patents — Strrr for Infeingeuent — Pkeliminart Injunction, 

Where the validlty of a reissue patent bas been adjudged by the Cir- 
cuit Court of Appeals, a défense of lâches in applying for the reissue, 
set up by a défendant in a subséquent suit for its infringement, is not 
sufficient ground for refuslng a preliminary Injunction, where infringe- 
ment is not denied. 

2. Same — Tbaveling Contact fob Electbic Railways. 

A preliminary Injunction granted, restraining infringement of the 
Van Depoele reissued patent. No. 11,872 (original No. 495,443), for a 
traveling contact for electric railways on a prior décision sustainlng its 
valldity. 

In Equity. Suit for infringement of reissued letters patent No. 
11,872 (original No. 495,443), for a travehng contact for electric rail- 
ways, granted to Charles J. Van Depoele November 13, 1900. On 
motion for preliminary injunction. 

Betts, Betts, Sheffield & Betts, for complainant. 
Howard P. Denison, for défendant. 

HAZEI/, District Judge. The propositions relating to the proper 
construction of the claims of the earlier patent, together with the 
validity of the reissue, hâve recently been fully and fînally decided 
by the Circuit Court of Appeals for this Circuit in Thomson-Houston 
Electric Company v. Black River Traction Company, 135 Fed. 759, 
68 C. C. A. 461, and this court, of course, is bound by that décision. 
Hence it is entirely needless to again construe the claims, or to dé- 
termine the validity of the reissue patent or narrate its history or that 
of the litigations in which the generic patent was for a number of 
years involved. Nor is it usefui to. dwell upon the grounds leading 
to the décision holding the reissue valid. The single point, infringe- 
ment not being disputed, upon which stress is laid is the question of 
lâches. Défendant contends that the reissue patent was granted by the 
Patent Office seven years and six months after the original patent, 
and therefore was not applied for within a reasonable time after the 
discovery of the mistake upon which the reissue was based. Assum- 
ing the défense of lâches well pleaded and maintainable, which may 
be doubted where the question has been considered by the appellate 
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court (American Sulphite Pulp Co. v. Burgess Sulphite Co. et al. 
[C. C] 103 Fed. 975), I am well satisfied that the peculiar circum- 
stances which prompted the application for a correction of the earlier 
patent were such as to excuse any delay. The delay was net unrea- 
sonable, and certainly is explained by the usual course of litigation 
in which the original patent was involved. 
An injunction pendente lite may issue. 



STAR CO. V. COLVER PUB. HOUSE. 

(Circuit Court, S. D. New York. August 30, 1905.) 

Courts — Untted States Couets — Procédure — Prei.iminaby Injunction. 

It is the rule in the fédéral courts that a prelimlnary injunction will 
not be granted unless the papers présent a clear case. 

In Equity. On motion for preliminary injunction. 

Clarence J. Shearn and Edward A. Freshman, for complainant. 
Archibald Cox, for défendant. 

HOLT, District Judge. The rule is well settled in the fédéral 
courts that a preliminary injunction will not be granted except when 
the papers présent a clear case. Stevens v. Missouri, K. & T. Ry. Co., 
106 Fed. 771, 45 C. C. A. 611; Blakey v. National Co., 95 Fed. 136, 
37 C. C. A. 27. In my opinion, this case is not clear, but doubtful. 
The application is based on two grounds — the alleged violation of a 
trade-mark, and unfair compétition. In the fîrst place, I think it 
doubtful whether there can be a trade-mark in the word "American" 
or "Magazine," or in a combination of the two. Moreover, the thing 
sold which infringes a trade-mark must obviously be substantially 
similar to the thing entitled to the trade-mark. The défendant pub- 
lishes a magazine. The complainant pubHshes a supplément or ad- 
dition to its Sunday issue of a dàily newspaper. It seems to me that 
it is merely a part of a newspaper, and not a magazine. Indeed, as 
I understand the title, it is not called a magazine. It is called "The 
American Magazine Supplément"; that is, a supplément or addition 
to the usual issue of the newspaper, containing matter the gênerai 
character of which is or aims to be similar to that published in a 
magazine. The word "Magazine" in this title appears to me to be an 
adjective qualifying the word "Supplément," and not itself an in- 
dependent noun. It also seems equally dubious to me whether any 
successful case can be made out of an unfair compétition in business. 
I cannot see, upon a considération of the facts shown in the moving 
papers, and upon an inspection of the différent publications, how the 
magazine published by the défendant can ever be mistaken for the 
supplément published by the plaintiff, either by readers or adver- 
tisers, or any persons whatever. 

A preliminary injunction would obviously cause considérable dam- 
age to the défendant. Under ail the circumstances, the motion is 
denied. 

141 F.— 9 
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KESSI-ER & CO. et al. v. ENSLEY CO. et al. 

(Circuit Court, N. D. Alabama, S. D. September Ifi, 1905.) 

No. 133. 

1. KSTOPPEL— CORPOBATIONS— EATIFICATIOTil OF PBIOB ACTION— AOOEPTANCE OF 

Benefits. 

Where, under authority givén by a resolution of Its stockbolders, the 
property of a corporation was conveyed to trustées wlth power to sell and 
to apply tlie proceeds to the payment of the company's debts, and the 
Company, witb full knowledge of ail tlie facts, allowed the trustées to pro- 
ceed under the trust to sell property until its debts weie paid, and ac- 
cepted a reconveyance of the remainder of the property and retained the 
same, such action was a ratification of the conveyances, and steps by 
which the trusteeship was created and any irregularitles or defects in the 
original proceedings are immaterlal, nor can the company or oue suing in 
its right deny the title or authority of the trustées or the yalidity of their 
acts, except for fraud or breach of trust. 

2. Corporations— PuHCHASE of Peopkety bt Officebs— Oubing Defective 

Title. 

Lands of a corporation were sold on exécution and purchased by the 
judgment , creditor, who conveyed to a second corporation organisied for 
the purpose, in which one of the dlrectors of the flrst was a stockholder. 
An agreement was rnade between the flrst company and its creditors to 
convey its property to trustées, who were to sell sufBcient to pay its debts 
and reconvey the remainder, and pursuant to such agreement it conveyed 
its statutory right of rédemption to the lands sold to the trustées, and the 
second company also conveyed to them its rights thereln, thus vesting 
them wlth full title. Held, that any equity in favor of the flrst company 
which existed in the property while held by the second company, by rea- 
son of the flduciary relation between its organizer and the flrst com- 
pany, was extinguished by the conveyance of the property to the trustées, 
to^ be held and disposed of for the beneflt of the flrst company, and that 
certain of the property which was thereaf ter purchased f rom the trustées 
by the second company and such stockholder therein was not affected bj 
such equity. 

3. Same — Validity of Pcbchase by Former Ofpicee — Evidence Consideeed. 

Evidence considered relating to a purchase of lands of a company by a 
former director; and by a corporation of which he was a large stockholder, 
from trustées to whom they had been conveyed under an agreement be- 
tween the company and its creditors, made by direction of its stockhold- 
ers, to be sold primarily for payment Of its debts, and the transaction held 
not affected by fraud or concealment of facts on the part of the purehas- 
er, or collusion with the oflicers of the company or the trustées, nor im- 
peachable on the ground of inadequacy of considération ; the proposition 
to purchase, before being made to the trustées, having been openly made 
to the company at a meeting of stockholders, and by them recommended 
for acceptance to the trustées. 

4. Same — Purchase bt Director from Trustées— Btjrden of Pboof as to 

Vaxidity. 

A purchase of property of a corporation by a director or former direc- 
tor from trustées whose sélection he dld not control, but who were chosen 
by the stockholders and creditors to hold the property in trust to sell and 
pay the company's debts, is not within the strict rtile which is applled in 
" case of a purchase by a director from bis fellow dlrectors, and the burden 
of proving that improper influence moved the ti-usteès in making the con- 
tract rests upon him who assails it. 

5. Same— Suit by Stockholder— Lâches. 

Where a land company, owning a large tract of land of spéculative 
value and largely indebted, conveyed its land to trustées, to bé sold so far 
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as necessary to pay its debts, and certain o( such landa were purchased 
from the trustées by a former director and a corporation in which he was in- 
terested, vvho took possession, uiade improveiuents, brouglit in manufac- 
turing industries, sold lots, and built up a town, stoclclioldars of the Com- 
pany wlio had luiowledge of such facts and to wliom knowledge of ail 
other facts relating to the transaction was accessible are barréd by lâches 
from maintaining a suit in equity to set aside the purchase by a delay of 
four years before taking any action to that end, during which time the 
property had gi'eatly increased in falue, largely through the efforts and 
expenditures of the purchasers. 

In Equity. On final hearing. 

Thls was a bill, filed April 25, 1902, by Alfred Kessler and others, mluorlty 
stockholders of the Bnsley Land Company, agaiust the Ensley Company and 
others, in right of the Land Company, which refused to sue, to set aside the 
conveyance of a choice body of its lands, which the bill allèges were purchased 
by four of the défendants, in fraud of the Land Company. The case was be- 
fore the court on demurrer to the original and amendeiï bills. 123 Fed. 546 ; 
129 Fed. 398. The Ensley Land Company is hère ref erred to as the Land Com- 
pany, to distinguish it from the Ensley Company; and for brevity the Ten- 
nessee Coal, Iron & Railroad Company is referred to as the Tennessee Com- 
pany. Only a summary of the allégations of the bill, which is quite lengthy, 
is necessary to a proper understanding of the case. 

At the tlme of, and just before the culmination of, the grievances com- 
Ijlained of, the défendant Shook was président of the Land Company and vice 
l)resident of the Tennessee Company; Baxter was a director of the Land Com- 
pany and président of the Tennessee Company ; Bowron was a director of the 
Land Company and vice président of the Tennessee Company, McCormack was a 
director of the Land Company and gênerai manager of the Tennessee Company, 
Ramsey was assistant gênerai manager of the Tennessee Company, and Barker 
was président of a bank which held a number of claims agalnst the Land 
Company, and afterwards became co-trustee with Bowron under a deed of 
trust to secure creditors of the Land Company. The theory of the bill 
was : That the défendants, with the exception of Barker, wUile officers of 
the Tennessee Company, which owned a majority of the stock of the Land 
Company, by means of their control of the majority stock, elected what per- 
sons they pleased as officers and directors of the Land Company and thus con- 
U'olled its afCairs, and so mismanaged the corporation as to involve it in debt. 
That they fornied a conspiracy, in the latter part of the year 1896, or early in 
the year 1897, to acquire the property for themselves, and in order to more 
effiectually carry out tliis conspiracy, and to deceive the Tennessee Company 
and other stockholders, not in the conspiracy, and to give their purchases a 
•semblance of legality, they formulated the plan of the trusteeship, under 
which Barker and Bowron became trustées, and were clothed with the title of 
the Company to sell its lands In payment of its debts. That as officers of the 
Tennessee Company they knew the fact, of which the other stockholders were 
ignorant, that the Tennessee Company had detenuined to build a steel plant 
at Ensley, knowledge of which, if made known to the public, would hâve great- 
ly increased the value of the lands at that time, and hâve enabled the ofiîcers 
of the Company, by putting the property on sale in the usual way, to hâve 
raised enough money to pay its debts, and thus avoided the trusteeship alto- 
gether, but that they concealed this knowledge from the stockholders. That 
in pursuance of the conspiracy Shook secretly induced Mrs. Warner, the own- 
er of a judgment against the Land Company, to sell ail the property of the 
Company under exécution in January, 1897. That she did so and went into 
possession. That in December, 1897, the défendants, who concealed their con- 
nection, with the Ensley Company, caused that company to be formed, and to 
purchase the lands from Mrs. Warner, and then caused the Ensley Company to 
convey them to Barker and Bowron as Individuals, with the secret under- 
standing that, as soon as the title of the Land Company could be gotten into 
the trustées, they would make the sales complained of to the Ensley Company 
and to McCormack. That in pursuance of this conspiracy a meeting of the 
étockholders of the Land Company was ealled for the lOth of January, 1898, 
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whlch for want of a quorum adjourned over until the 25th of that month, 
when Shook madë the following report to the stockholders : "To the Stock- 
holders of the Ensley Land Company: Since your last annual meeting ail 
the property of the Ensley Land Company has been sold by its creditors. On 
the 25th of January, 1897, the realty was sold by the sheriff, and bought in by 
the executrix of the estate of James C. Warner, deceased, vvho was the owiier 
of what is known as the 'Birmingham Railway & Electric Company judg- 
ment,' for $15,168.91. About the 18th of September last the personal prop- 
erty was sold for $525, under an exécution obtalued by Napoléon Hill, of Mem- 
phis, Tenn., for $13,348.96. The resuit of thèse sales ieft the Ensley Land 
Company nothing but the statutory right of rédemption. The aggregate 
amount of Indebtednâss due Is about $130,000. For tlie purpose of liquida ting 
thèse debts, the credltors hâve agreed upon a plan of having the property cou- 
veyed to two trustées, Messrs. N. E. Barker and James Bowron, with the un- 
derstanding, when a sufficient amount of property has been sold to pay off 
the debts of the Ensley Land Company and the expenses incident to the exécu- 
tion of the trust, that ail the remalnlng property shall be eonveyed to the 
Ensley Land Company. For the purpose of euabllng the trustées to make ab- 
solute title to the property they may sell, It is necessary that the Ensley Land 
Company shall waive its statutory right of rédemption. I suggest that our 
attorneys be requested to draw up such papers as will make effective the wlU 
of the stockholders in this respect, and that the directors be authorized to con- 
summate an agreement with the trustées appolnted by the credltors." 

This report was spread upon the minutes. At that meeting, by a vote of 
2,597 shares in the affirmative to 30 in the négative, a resolution, moved by the 
défendant McCormaek and seeonded by the défendant Shook, was adopted, 
which, after reciting the sale under the Warner judgment, etc., that the Com- 
pany owed other debts, and that its property was more than sufficient to pay 
its debts ofCered for sale in the ordinary manner, provided, in substance, that 
upon the exécution by Barker and Bowron of a déclaration of trust the tenus 
of whlch should be satisfactory to the board of directors, and providing for the 
payment of clalms of credltors according to their priority, that the président 
on behalf of the Land Company release and convey the statutory right of ré- 
demption. On the 21st day of February, 1898, Shook, in pursuance of the res- 
olution, made a conveyance to Barker and Bowron in the name of the Com- 
pany, they having made a déclaration of trust, whlch is reclted in the com- 
pany's conveyance, by whlch not only the statutory right of rédemption is re- 
leased to the trustées, but ail the right, title, and Interest of the company was 
conveyed to them. At that meeting the following proposition from the Ensley 
Company was put upon the minutes : 

"We will give you $14,600 for 220 acres of land described as follows: 40 
acres in townsite, 40 acres near K. C. road, 60 acres beyond Eubanlis. 40 acres 
near No. S slope, 40 acres near shaft No. 1. (2) We will guaranty the build- 
ing of 20 houses on this land in 6 months, 40 houses in 12 months, and 50 
houses in two years. (3) You to name a price on each lot and block you are 
willing to put upon tlie market, and give us the exclusive right to sell the 
same, paying 10 per cent, commissions on ail such sales. When lots are sold 
on time or in connection with our building opérations, we to pay the flxed 
price ourselves, less the 10 per cent. (4) We will guarantee the sale of 

of your lots the first year and in two years the building of 

houses thereon months. (5) We will cause to be erected, in one year from 

this date, at Ensley, a foundry and machine shop of capacity to do ail work ob- 
tainable and to enlarge same as business demands. (6) We will cause to be 
put in opération a red brick making plant with capacity to furnish brick for 
ail local demands. (7) We will cause to be erected and operated a planing mill 
with cutotc saws sufficient for the needs of the town. (8) We will locate a 
drug store at Ensley, (9) We will locate a lumber yard and builders' supply 
store. (10) Proper material being found at Ensley and furnished us at com- 
pétitive priées, we will cause to be erected a plant for the manufacture of 
bolts and nuts. (11) Also a plant for the manufacture of rivets. (12) AIso 
a plant for the manufacture bf steel plow shapes. (13) Also a plant for the 
manufacture of boilers and bridges. ' (14) Suitable material being found at 
Ensley, we will erect a plant for the manufacture of lime. (15) If found 
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practicable, and molten steel 5s sold us at reasonable priées, we will cause to 
be built a plant for the manufacture of steel castings. (16) For tbe location 
of industries, free sites to be donated by you. (17) It is understood that in 
the location of manufacturing industries we are to liave the support and ap- 
proval of the trustées and of the Tennessee Company, who would be expected to 
give industries at Ensley as low net priées on raw material as given any one 
located elsewhere." Whereupon the following action was taken by the stockhold- 
ers : "Resolved, that it be recommended to the trustées that they trade vvith 
the Ensley Company on the Unes indicated in the proposai which is submitted 
by the Ensley Company at this meeting." That after the président of the 
Land Company executed the eonveyance to Barker and Bowron they made the 
sales complained of to the Ensley Company and to McCormack ; the other de- 
fendants, with the exception of I5arker, having a secret interest therein. The 
bill further alleged that the property was sold for about one-tenth of its value. 
That the sales were by acreage. and not by blocks and squares as laid ont in 
the plan of the city, and were, in fact, secret sales. That the trustées allowed 
the purchasing défendants to sélect the choicest portions of the property ad- 
.lacent to the réservation by the Tennessee Company for the steel plant, which 
was built at that point a few months after the sales. That the Tennessee 
Company was Indebted to the Land Company in the sum of $40,000 or $50,000, 
which défendants failed to collect. which could hâve been utilized by them to 
relieve the Land Company from the pressure of creditors, most of whom were 
willing to wait for the payment of their claims. The opinion States other 
tacts which are set forth in the bill as badges of fraud, and certain objections 
which It makes to the validity of the proceedings at the stockholders' meeting 
and the légal and équitable efCect of the several conveyances. The excuse 
given for not earller fillng the bill was held sufficient in Kessler & Co. et al. v. 
Ensley Co. et al., 129 Fed. 398, and need not be hère repeated. The bill prayed 
a decree vacating the sales to the respondents, and requiring them to reconvey 
the portions of the land which had not been sold, and account for those which 
they hâve sold to bona fide purchasers, and for a decree against the défendants 
individually for their several breaches of trust, and also "for a decree requ'u- 
ing them to account for the rents, issues, profits, and proceeds received by 
them as the resuit of or by reason of any of their dealings aforesaid." The 
court dismissed the bill on the nierits, and also for lâches. 

J. W. Baker, T. M. Steger, Smith & Smith, and I. K. Boyesen, for 
complainants. 

Knox, Acker & Blackmon, James C. Bradford, John F. Martin, and 
E. J. Smyer, for défendant. 

JONES, District Judge (after stating the facts). The bill is 
lengthy, and the agreed facts and the testimony are vohiminous. The 
évidence follows the range of the acts and motives of a number 
of individuals over a period of several years, in which the history and 
conduct of large corporate concerns are unfolded in support or déniai 
of bitter charges of fraud against corporate managers. Such com- 
plaints must be heard by courts with painstaking care, and the dis- 
charge of the duty in this case compels extended examination of the 
évidence. It is not practicable, without swelling this opinion to an 
intolérable length, to détail or dissect the many minute facts and cir- 
cumstances which hâve had the attention of counsel in their earnest 
and able arguments, or to do more, in dealing with this mass of évi- 
dence, than to discuss the prominent facts and controlling features of 
the case. Some légal questions, décisive of many of the contentions, 
must first be disposed of. 

1. It was held on demurrer to the amended bill that the Land Com- 
pany, as the case was then presented, had ratified the conveyances and 
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steps by which the trusteeship was created, and the title and powers 
lodged in the trustées, and was legally bound by ail the lawful acts of 
Barker and Bowron in the exécution of their trust. Kessler et al. v. 
Ensley Co. et al. (C. C.) 129 Fed. 397. The proof shows, with knowl- 
edge that the title to its property which had passed to Mrs. Warner had 
been conveyed by her to the Ensley Company, which, in turn, had con- 
veyed to Barker and Bowron, and being fully advised of the resolution 
of the stoclcholders' meeting held January 35, 1898, looking to the 
création of the trusteeship, and that the conveyance then authorized to 
the trustées had been made and delivered, the Land Company allowed 
the trustées to continue in possession of the property and title thus 
acquired, and to go forward in the exécution of the trust for over a 
year, applyihg the proceeds of sales of the property while in their hands 
to the payment of the Land Company 's debts, and that the company 
received and kept the déclaration of trust, settled with the trustées, 
t&king from them, and collecting as its own, notes and securities for 
lots sold, and flnally holds ail the unsold lands under a reconveyance 
f rom thèse trustées. It cannpt accept and retain the beneiits of the 
trusteeship and at the same time repudiate the powers and title under 
which it held and lawful acts donethereunder. It cannot now deny 
that they were its trustées, and had its title to the lands and its au- 
thority tp sell them, nor can it undo or assail their acts, except for 
fraud, breaches of trust, and the like, as is open to others to undo or 
avoid thé acts of their trustées. Having acted with full knowledge, it 
it is bound by its élection and ratification and the légal and équitable 
rights thereby created against it. Neither it nor any one standing in 
its shoes can now recall its act, or the consquences which flow from it. 
Pneumatic Co. v. Berry, 113 U. S. 327, S Sup. Ct. 525, 28 L,. Ed. 1003 ; 
Taylor v. A. M. Ass'n, 68 Ala. 229. 

It is, therefore, no longer of légal conséquence that the corporate 
meeting, at which the création of the trusteeship and the conveyance 
by the Land Company to the trustées were authorized, was held at 
Birmingham, instead of at Ensley, as required by the by-laws ; or that 
there were infirmities in the sheriff's sale; or that the proxy upon 
which the majority of the stock was voted at that meeting was irregu- 
lar or unauthorized ; or, as urged, that the directors alone, not the 
stockholders, had authqrity to order the conveyance or the relinquish- 
ment of the statutory right of rédemption to the trustées ; or that thèse 
things could not be legally authorized, except after advertisement for 
30 days;,or that the board of directors did not pass any resolution or 
take any formai action expressing satisfaction with the terms of the 
déclaration of trust ; or that the resolution did not authorize the con- 
veyance of ail of the company's right, title, and interest. The corpora- 
tion, acting through the proper instrumentalities and in the proper 
mode, could legally hâve done ail the things complained of . Thèse 
objections involve matters wholly intra vires, and private, as dis- 
tinguished from public, wrongs. Such. acts may be cured by corporate 
acquiescence or ratification ; and hère we hâve both on the part of the 
Land Company. 

2. It is urged by cdmplainants that "Barker and Bowron were 
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themselves trustées ex maleficio after they purchased from tte Ensley 
Company, and they could not convey the lands freed from the trust, 
except to a purchaser without notice," and that the Ensley Company 
and McCormack and Ramsey were not such purchasers, and, "if the 
proceedings of the stockholders and deed made by Shook on February 
21, 1898, be held sufficient to confer title on Barker and Bowron, 
trustées, they were inoperative, because the légal title was already in 
Barker and Bowron, and when they acquired it the statutory right of 
rédemption merged, leaving the équitable estate in the Ensley Land 
Company, and a conveyance to the trustées never passes the équitable 
estate to them." As we understand this contention, it is that the lands 
had never been freed, as to the purchasing défendants, from the trust 
resulting from the dealings with Mrs. Warner, and that McCormack 
and Ramsey and the Ensley Company now hold the portion of the 
lands repurchased by them from the trustées, after the trustées bought 
from the Ensley Company, subject to the resulting trust which the 
law impressed upon it, by reason of McCormack's fiduciary relations, 
while the Ensley Company held the title under purchase from Mrs. 
Warner. 

Bowron and Barker doubtless were trustées ex maleficio as regards 
the Ivând Company, so long as their title rested only on the deed from 
the Ensley Company, but that infirmity of their trust was cured, and 
thereafter they became perfect trustées, rightfully clothed with the 
whole title. They acted in behalf of the Land Company and its cred- 
itors jointly, with the sanction and commission of both, ta effect a pur- 
pose highly bénéficiai to both. They were seised first in right of judg- 
ment creditors whose liens were superior to the right or title of the 
Land Company, if the title had remained in it. Next, they held the 
légal title of the Land Company by purchase from the Ensley Com- 
pany. That Company acquired title from Mrs. Warner, whose convey- 
ance, under ." r exécution, extinguished the title of the Land Company. 
When Mrs. \v arner put her title in the Ensley Company, that company, 
owing to McC(3rmack's interest in it and his fiduciary relations at that 
time to the Land Company, acquired only the légal title, and the equi- 
taljle estate or title remained in the Land Company. When, however, 
the Ensley Company conveyed the title to Barker and Bowron, in fur- 
therance of a direct trust to them, for the Land Company and its cred- 
itors and that plan was consummated by the Land Company's convey- 
ance to the trustées, whatever trust or equity had resulted or been im- 
pressed upon the lands, as between the Ensley Company and the Land 
Company, by reason of McCormack's fiduciary relation while the title 
was in the Ensley Company, was extinguished and disappeared. Mc- 
Cormack, the fiduciary, acquitted himself of the duty which the law im- 
posed upon him, and the title was cleansed of any estate created in the 
lands or against him by his purchase of the Land Company's property 
from third persons. Equity regards as well done, however irregular or 
defective the mode by which it is accomplished, that which ought to 
hâve been done. The Ensley Company's conveyance to the trustées 
put the title to the estate where the law and equity alike demanded it 
should be lodged. The équitable estate which the Ensley Company's 
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purchase created în favor of the Land Company, while the Ensley 
Company held the property, was founded only upon the status of a 
purchase by a fiduciary, and when that status was destroyed by tlie 
conveyance to Barker and Bowron and the conveyance by the Land 
Company to them, that particular équitable estate vvhich was founded 
only on that status perished with it. 

The légal and équitable quality of the estate which Barker and Bow- 
ron held, after the conveyance to them from the Ensley Company, was, 
so far as concerns the Land Company's statutory right of rédemption, 
precisely what it would hâve been, had Bowron and Barker purchased 
directly from Mrs. Warner, and held in no other right, for the trus- 
tées could not be vested, by the conveyance from the Ensley Company, 
with any greater or différent degree of title than had been divested out 
of the Land Company, by the sale and conveyance to Mrs. Warner, 
Neither the conveyance by the Ensley Company to Barker and Bow- 
ron nor their déclaration of trust would hâve extinguished the statu- 
tory right of rédemption, if the trustées had not acquired it from the 
Land Company. Until the Land Company conveyed or relinquished 
its statutory right to the trustées, it is clear it could hâve exercised 
that right at any time within the statutory period, and its exercise would 
hâve terminated ail the estate and title Barker and Bowron acquired by 
the purchase under the conveyance from the Ensley Company alone. 

The relinquishment of the statutory right by the Land Company to 
the trustées will be treated in equity as a transfer of the right to its 
creditors ; the trustées being regarded only as the conduit to pass that 
right to the creditors. It did not merge in the légal title, although, 
after the conveyance by the Land Company to the trustées, the prior 
légal and équitable estate of the Land Company were both put in the 
trustées. In equity, différent rights and titles held by a trustée as a 
security for debt will not be held to hâve merged, when it does not 
promote the accomplishment of the trust or detracts from the value 
of the security. The trustées were armed with the statutory right of 
the Land Company for the benefit primarily of creditorï, and, next, for 
itself. The only equity or estate which remained in the Land Com- 
pany, after its consent and that of creditors to the trust and its con- 
veyance to the trustées, was the équitable right to redeem the property 
from the trust upon the payment of the debts, or to compel its faith- 
ful application to that purpose. With this single exception, the whole 
estate, légal and équitable, had been lodged by the several convey- 
ances. directly in Barker and Bowron, as trustées, and the title, during 
the time they administered the trust, was not charged or affected bv 
the extinguished équitable estate of the Land Comp„ny in the property 
against the fiduciary, which existed under his purchase only while the 
Ensley Company held it, and which perished not only because the 
status upon which that equity alone was built, had been destroyed, 
but because it was inconsistent with the estate which the Land Com- 
pany itself conveyed to the trustées and the rights the creditors took 
thereunder. 

Consequently the conveyance by Barker and Bowron, trustées, to 
the Ensley Company and McCormack and Ramsey of a portion of the 
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property which the trustées bought from the Ensley Company, could 
not be ineffective, for want of estate or power in the trustées as against 
the Land Company, to convey a good légal and équitable title to the 
Ensley Company, McCormack, and Ramsey, nor would it carry back 
or regraft upon the title thus conveyed to them by the trustées the 
trust or equity impressed upon the property while it remained in the 
hands of the Ensley Company, under its first purchase, because of Mc- 
Cormack's fiduciary relations to that purchase. If any trust is now im- 
pressed in favor of the Land Company upon the title to the portion 
of the lands resold by the trustées to the Ensley Company, McCor- 
mack, and Ramsey, it cannot be because McCormack was interested in 
the Ensley Company at the time it surrendered its title to the trustées, 
but it must arise either because of actual fraud in the subséquent re- 
purchase from the trustées, treating it as an independent transaction, 
or because the original acquisition of title by the Ensley Company and 
its conveyance to the trustées and their reconveyance of a portion of 
the land to the Ensley Company, McCormack, and Ramsey, were parts 
of one and the same fraud, or because, independent of thèse things, the 
purchase from the trustées was effected while McCormack occupied 
such relations to the Land Company, and under such circumstances, 
though he had ceased to be a director, that a court of equity ought not 
to permit the sale to stand. 

3. The gênerai ruies for judging the conduct of persons charged 
with fraud are stated in Conard v. Nicoll, 4 Pet. 295, 7 L. Ed. 8G2, 
where the Suprême Court of the United States laid down three rules 
which should govern in weighing the évidence, which that court in the 
subséquent case of United States v. Arredondo, 6 Pet. 691, 8 L. Ed. 
547, declared incontrovertible : 

"(1) That actual fraud is not to be presumed, but should be proven by the 
party vvho allèges It; (2) If the motive and design of an act may be traced to 
an lionest and legitimate source cqually as to a corrupt one, the former ought 
to be preferred; (3) if a person against whom fraud is alleged should be 
proved to hâve been guilty of any number of instances, still, if the particulnr 
act sought to be avoided be not shown to be attended with fraud, it cannot be 
afCected by thèse other frauds, unless in some vvay or other It be connected 
with or form part of them." 

4. As the warp and woof of complainants' charge of fraud centers 
around défendants' conduct while they were officers of the Land Com- 
pany and at the same time officers of the Tennessee Company, and the 
motives which complainants ascribe to that conduct, it is necessary to 
go minutely into the history of the Land Company and its affairs, and 
also to inquire somewhat fully into the condition and policy of the Ten- 
nessee Company during that period, and into the events which led to 
the formation of the Ensley Company, and its connection with the 
transaction. It will facilitate an understanding of thèse matters to 
State hère that some time before, and at the culmination of, the trans- 
actions complained of Shook was président of the Land Company and 
vice président of the Tennessee Company ; Baxter was a director of 
the Land Company and président of the Tennessee Company ; Bowron 
was a director of the Land Company and vice président of the Ten- 
nessee Company; McCormack was a director of the Land Company 
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and geheral manager of the Tennessee Company^ Ramsey was assist- 
ant gênerai manager df the Tennessee Company, and had no connection 
with the Land Company; and Barker was an outsider, representing 
creditors, having no Connection with either Company, sàve as trustée 
for the Land Company and its creditors to sell its property to pay its 
debts. As ail the charges of fraud and collusion are denied, and also 
of interest, save on the part pf McCormack and RamSey, in the pur- 
chases, we wiU consider separately the various acts relied on as badges 
of fraud, and the just inferences to be drawn f rom each of them singly, 
and then take them as component parts of one Continuous administra- 
tion of the property, in view of ail the facts and circumstances, in or- 
der the better to judge what countenance and form should be given the 
final outcome. 

The Land Company. 

5. The Ensley Land Company was incorporated on the 14th of Jan- 
uary, 1887. Two weeks thereafter the Tennessee Company conveyed to 
it 3,797 acres of land, reserving the mining and minerai rights in the 
land, receiving in return $10,000,000 of the stock, at which the whole 
property was capitalized. The Land Company was the conception of 
Enoch Ensley, the owner of the Pratt mines and the Alice furnaces, 
which he merged in the Tennessee Company, retaining a considérable 
portion of the stock. After the sale Ensley took a companion to a 
place in the présent corporate hmits of the town of Ensley, and pointed 
out the lands, saying: 

"This is the center of a great manufacturing city which is to bear my name. 
I intend to build four big blast furnaces and a steel plant on the Une of the 
Pratt railroad, and then it la my purpose to bring other manufacturing plants 
hère that will work up ail the product of the furnaces and steel plant, includ- 
ing wlre rod mllls, hoop miUg, and car works. I intend to flll this valley, 
from the foot of the chert rldge to the railroad, with manufacturing plants 
nnd business houses, and I Intend to use the whole of this chert ridge for rés- 
idences, and the day the work commences I will agrée to pay $200 a foot for 
this corner lot ; and hère I will build the Bank of Ensley." 

It was natural, with thèse expectatioiis, that the company should be 
organized upon inflated values and operated upon expensive plans. 
The company from the beginning encouraged manufacturing and other 
enterprises. It authorized its directors to donate easements and rights 
of way and sites for manufacturing plants, and to expend 75 per cent, 
of the proceeds of the sales of lots in aid of manufacturing and other 
enterprises, and in the improvement of the property. Waring, an emi- 
nent sanitary engineer, was employed to make plans for a town. Some 
sanitary ditches were eut. Streets were surveyed and the trees eut 
out of them, and work done upon some of them. A two-story wooden 
hôtel and two or three cottages were erected near the spot which was 
expected to be the center of the future town. A dummy line, giving 
rapid communication with Birmingham, ended near the hôtel. Mines 
of the Tennessee Company were opened conveniently near by, and it 
built the blâst furnaces. The lands, after advertisement, were put 
upon the market, and then withdrawn from sale in expectation of 
higher priées, and subsequently put upon the market, but without suc- 
cess. The tide of prosperity was then ebbing and did not soon return. 
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The enterprise stagnated. Bushès grew tip in the streets and ditches, 
and the center of the town remained as before, a barren field, and the 
only roads were the ordinary country roads. The total gross sales of 
lands from the organization of the company to the appointment ci Bar- 
ker and Bowron as trustées, were $2,350. The company had con- 
tracted debts, and borrowed money, from time to time, upon a scale 
commensurate with the expectation of its founders. As lots were 
not sold, the amount of the debts continued to climb up, and, not be- 
ing paid, were put in suit and judgment. In the five years just prier 
to the stockholders' meeting at which the trusteeship was fonnally 
created, judgments had been rendered each year against the com- 
pany, amounting in ail during that period to $50,617, and duly re- 
corded, creating liens in the order of their record, and there were also 
outstanding what were called judgment notes and other debts. Ensley 
was the first président of the Land Company, and held office until 
1891, when he was succeeded by T. T. Hillman. Both of them were 
men of fine intelligence and high character, who had achieved suc- 
cess and distinction in the business world. In the last year of Hill- 
man's presidency he notified the stockholders that the sale of ail the 
company's property was threatened under exécution on the Warner 
judgment. That sale took place in January, 1897. In September of 
that year Napoléon Hill, another judgment creditor, sold under exécu- 
tion ail the Personal property of the company, including its office fur- 
niture. Mrs. Warner took possession under her purchase. The com- 
pany did not then hâve even a corporate home, and its office naturally 
was moved to Birmingham, the office of the Tennessee Company, its 
chief stockholder. The municipality of Ensley was first incorporated 
January 24, 1899, nearly 12 years after the Land Company was or- 
ganized, some 80 voters participating in the élection for incorporation, 
and a few more than a score of persons resided on the lands, when the 
trustées took possession of them. 

When défendant Shook succeeded Hillman as président of the Land 
Company, in November, 1897, that company had nothing whatever in 
its possession or under its control, but its statutory right of rédemp- 
tion. Creditors continued to press the collection of their debts. Hill, 
on account of the gross oyervaluations of the land, in which the sub- 
scriptions to its capital stock were paid, claimed that the Tennessee 
Company was liable to creditors of the Land Company, as upon an «n- 
paid stock subscription, and brought suit against it accordingly. He was 
also threatening to redeem from Mrs. Warner. The attorney of the 
Tennessee Company had given the opinion that there was great doubt 
of the company's right to redeem from a judgment creditor, if one 
redeemed from Mrs. Warner. If there had been a market for the 
property, the condition of the title prevented making sales in the usual 
way. Even with creditors assenting ,to the trust, no one would 
buy from the trustées with the right of rédemption remaining in the 
Land Company. Investors would naturally décline to purchase, when 
the profits from increase in values could be taken from them by ré- 
demption of the lands, at the option of the company. In January, 
1898, the debts of the Land Company amounted to about $130,000, 
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Its capital stock had been reduced from $10,000,000 to $500,000 in 
April, 1893. The évidence shows most clearly that the défendants 
vvere in no wise responsible for the straits to which the company now 
found itself reduced. 

Beginning in January, 1897, the directors of the Land Company, 
its attorney, and the attorney of the Tennessee Company, and Shook, 
Baxter, and Bowron began actively to plan to extricate the company 
from its difficulties. Baxter, Bowron, and Shook, and the attorney of 
the Tennessee Company, each, had conférences or correspondence with 
différent creditors, and with officers of the respective companies. A 
circular was issued and sent to creditors deahng with the indebtedness 
and condition of the company, suggesting the basis of the plan which, 
with no practical changes, though the mode of exécution was somewhat 
différent, was afterwards carried out. The negotiations with the 
judgment creditors were conducted only to a limited extent by Bow- 
ron, and apparently left mainly to Walker Percy, the attorney of the 
Tennessee Company. He visited New York, conferred with the offi- 
cers of the Tennessee Company and with représentatives of some or 
the creditors there, and induced the clients of F. G. Dow to assent to 
the plan. Early in the year Baxter had written to Barker, the prési- 
dent of a prominent Birmingham bank, the largest judgment créditer, 
to get his co-operation, which was given. Baxter suggested the bank 
rrtight act as trustée in event of a mortgage, or as agent for creditors, 
if they would pool their claims. Barker replied it would be better to 
hâve an officer of the bank and aiso an officer of the Tennessee Com- 
pany to act. Some time in October or November, 1897, at a confér- 
ence between the attorney of the Land Company and the attorney of 
the Tennessee Company and Shook, it was agreed, in line with Bar- 
ker's suggestion, that Bowron should be selected on the part of the 
Tennessee Companv and Barker as the officer of the bank. The executive 
committee of the Tennessee Company was fully advised of the plan, 
and on December 20, 1897, authorized certain guarantees to induce 
the clients of F. G. Dow to assent to the arrangement. When Shook 
wrote the Trust Company for the proxy to be voted at the intended 
meeting, at which the whole matter was to be submitted to the stock- 
holders, Hillman, a former président of the Land Company, was ad- 
vised, and also wrote the Trust Company, saying, in substance, that the 
plan was decidedly for the benefit of the Tennessee Company and also 
of the Land Company, with whose affairs he was well acquainted. 
The meeting was called for the lOth of January, 1898, and then ad- 
journed over for the want of a quorum until the 25th of January, 1898, 
when it was held. Notice of the meeting and a copy of the circular 
urging attendance were published in the Birmingham Age-Herald, 
and mailed to every stockholder of record in the Land Company. It 
evidently reached those of the stockholders whose correct addresses 
were know to the secretary. The Trust Company received both no- 
tices, as also Hill, who resided in Memphis, Tenu., the latter sending 
them to his attorney, White, at Birmingham, directing him to attend 
the ensuing meeting in his interest. The fullest publicity was given to 
the plan, and the purpose of the call of the meeting which was to pass on 
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it. Nothing about the plan was hatched in secret, nor was anything 
clandestine donc or attempted to be done to procure its adoption. 
Every officiai or body, having the right to speak or act in behalf of 
either company, was informed and approved the plan. 

6. Much testimony has been taken as to the ability, and argument 
made as to the duty, of the défendants to hâve procured the necessary 
money for the creditors from the Tennessee Company, and thus avoid 
the trusteeship altogether, or at least put the trustées in such a position 
that they would not be forced to make speedy sales. The real ques- 
tion, however, is not whether the best plan was attempted, but whether 
the plan actually determined on was honestly conceived and pursued, 
and formed with reasonable care and skill. The Tennessee Corypany 
evidently preferred the plan of a trusteeship under which creditors 
would wait until sales could be made to pay their debts, and was co-op 
erating with the officers of the Land Company for its consummation. 
Aside from the Tennessee Company's not being vinder duty to furnish 
the money, the testimony as to its condition at that time, in connection 
with the well-known history of the times, shows that the Tennessee 
Company itself was then hard pressed, and that it is extremely improb- 
able that it would hâve aided, at that time, to the extent complainants 
insist it would hâve done. The foUowing extract from a letter from 
the treasurer of that company to the chairman of its finance commit- 
tee, under date of September 32, 1897, is very pertinent. In this letter 
the treasurer, after expressing surprise that nothing had been done 
to meet October interest, says : 

"The company is now niaking money for the first time in half a year, after 
having been on the brink and at the very verge of collapse. It will requlre 
several months nursing and care, even with the profitable business in sight, 
before it can regain a condition of what I consider normal ease, and it will 
require a year of as good business as we can hope for to put it in what any- 
body else would consider 'décent and reasonable flnancial shape." 

Later, in the same year, the Tennessee Company was pledging its 
pig iron account to secure money, and there is évidence that it was 
called on to meet heavy demands outside of its current expenses. 
Evidence was introduced that a few months later the Tennessee Com- 
pany was borrowing money at easy rates. But, whatever may hâve 
been its financial condition at this time, the company was under no 
légal obligation to shoulder the burden of the rescue of the Land Com- 
pany, and there is nothing in the évidence which shows that it purposed 
to do so, or that the défendants kept it from doing more than it did, 
or withheld from the controllers of its finances and destinies any infor- 
mation bearing on the subject. 

7. It is urged, however, that the resolution of the executive com- 
mittee of the Tennessee Company October 7, 1897, directing its officers 
"to co-operate with the reorganization committee of the Ensley Land 
Company, in the plan looking to the àdjustment and settlement of the 
affairs of that company with existing creditors," and authorizing them 
"to take such steps and incur such liability as in their judgment they 
may deem proper," shows both willingness and ability, which were at 
the disposai of défendants, to 'prevent the création of the trusteeship, 
or, at least, the making of the arrangement that was made, whereby the 
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right of rédemption was released to the trustées. • It is to be observed 
that this resolution is not a gênerai letter of crédit to the officers. 
They were to exercise the authority of incurring such liability as in 
their judgment might be proper, only in co-operating with the reor- 
ganization plan. Ail concerned construed the resolution as not intend- 
ed to involve the Tennessee Company where it could be avoided, and 
the executive committee was consulted, and its authority asked to the 
steps taken to that end. Significant évidence of the disposition of the 
Tennessee Company, at that time, not to go further than it was abso- 
lutely compelled to do to make the plan a success, is found in a lettei' 
from Bowron to Woodward, chairman, dated November 1, 1897. The 
finance committee, it seems, had declined to authorize a guarantee to 
the clients repre.°nted by Dow to induce them to corne into the plan, 
on the idea that there was nothing in the claim against the Tennessee 
Company by creditors of the Land Company on account of the inflated 
stock. Bowron sends a statement of the Alabama law on the subject 
from the Company's counsel, saying, with Dow's clients out of the 
way, the attorneys thought there would be no further danger of suits 
on that account against the Tennessee Company, except those pending, 
which they thought would be defeated on the ground of estoppel. 
Hill, it seems, was one of the original stockholders. It was only after 
the danger of action by Dow's clients was pressed that the executive 
authorized:the guarantee which finally brought Dow's clients into the 
agreement, and that authority was withheld until as late as December 
20, 1897. The object of the resolution was not to obviate the necessity 
of carrying out the plan as determined on, by buying up claims of 
creditors or paying them in cash, but to use the crédit of the Tennes- 
see Company, only so far as might be necessary to induce the creditors 
to assign their claims to the trustées and wait for sales of the lands to 
satisfy debts. Hence it was later on, after negotiating with Hill, as 
late as February, 1898, that the Tennessee Company guarantied the 
payment of his claim within a certain time, and paid a part, to induce 
him to assent. 

8. It is urged that, at the time of the formation of the trusteeship 
and sales complained of , the Tennesse Company owed the Land Com- 
pany between $40,000 and $-50,000, which the Land Company direc- 
tory should hâve utilized to relieve the Land Company. This indebt- 
èdness is said to be made Up of a liability of the Tennessee Company 
for timber eut off the premises of the Land Company, the collection of 
rents for houses which belonged to the Land Company, and the sum 
of $1,600, received under a conveyance by it to the Ensley Railway 
Company for rights of way., The évidence as to ail thèse matters is 
quite meager and indefinite. The claim for the timber arose, ac- 
côrding to the witness who seems to bave most knowledge of it, be- 
cause contractors of the Tennessee Company, when it was erecting 
some improvements at Ensley, eut timber with its consent Or direction. 
The amount or value of the timber is not stated, neither is the date 
when it was eut. The collections for bouse rent are alleged to hâve 
commenced in 1887, and conte down.to 1903. The meager proof 
shows that thèse houses were built by the Tennessee Company be- 
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fore the Land Company was incorporated, and that they were very 
near the Tennessee Company's mines. It is insisted that the mining 
rights which the Tennessee Company reserved authorized it to use 
the surface of the soil to support houses near the mines for operatives. 
It does not appear how long the Tennessee Company exercised control 
over thèse houses after the conveyance to the Land Company, or 
whether the holding was adverse, or for a sufficient length of time to 
ripen into a title. It is not at ail clear that the sum of $1,600, said to 
hâve been received by the Tennessee Company for the conveyance to 
the Ensley Railway Company of date July 5, 1887, was not made in 
furtherance of, and really as a part of, another conveyance of later 
date, August 17, 1887, by the Land Company, to the Ensley Railway 
Company as a part of the considération given it to induce it to build 
into Ensley. There is nothing upon the books of either company in 
regard to thèse claims. They were not presented to the Tennessee 
Company, either by the predecessors or the successors of the défendants 
in the management of the Land Company's afïairs. The Tennessee 
Company has never passed on thèse claims or acknowledged them. The 
clerks and officers who testified as to the mémorandum reports con- 
cerning thèse matters hâve no personal knowledge of their correctness. 
Moreover, it appears that the déclaration of trust was prepared by 
the respective attorneys of the Land Company and the Tennessee Com- 
pany, who, we must infer, knew whether the one was debtor to the 
other, and the Tennessee Company was mentioned as a créditer of the 
Land Company, the pa}'ment of whose claims was subordinated to 
those of judgment and other creditors. When the trustées recon- 
veyed to the Land Company, which was only after ail the creditors 
were settled with, the money being raised by notes of the Land Com- 
pany indorsed by the Tennessee Company, the latter was recognized 
as a créditer and note given accordingly. Shook is the only one of the 
défendants who says he heard of the matter before this suit. He had 
"heard talk that the Tennessee Company was indebted to the Land 
Company for rent and timber, but what he heard was not definite, nor 
had any accounts been formulated." Personally, he knew nothing 
about it, except as to the cutting of some timber for mining purposes. 
He stated, as to the houses for which rent is claimed, that there were 
some houses, "a laboratory, and some little tenement houses, built on 
what was thought to be the réservation," but it turned out that the 
houses were on lands conveyed to the Land Company. It is also 
shown that in 1894 an opinion had been given by the attorney of the 
Tennessee Company adverse to the right to eut timber to light the 
furnaces, but to the efifect that it might eut timber for mining and trans- 
porting coal to market. Défendants insist that bringing thèse mat- 
ters forward at this time is due to the exigencies of the litigation. 
Certainly, in this state of the proof, no court can find that the Tennes- 
see Company was indebted to the Land Company in the sum named 
or in any other amount, and most assuredly it does not furnish an3' 
basis for a judicial finding that the failure to collect thèse amounts is 
a circumstance to prove fraud, or shows a breach of trust on the part 
of the défendants. 
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The Steel Plant. 

9. As far back as 1891, the Tennessee Company began to consirler 
the advisability of erecting a steel plant. The next year it appointée! 
a committee to investigate the érection of a steel plant at South Pitts- 
burg, Tenn., and later on a committee charged with the same subject 
was empowered to employ an expert and recommend a location. In 
1893 the Tennessee Company leased the Henderson Steel Works, at 
Birmingham, and a committee, which considered the resuit of the ex- 
periments at steel making there, reported that it "was unnecessary to 
make any argument as to the advisability of the company's erecting 
a steel plant, as the reasons were so potent they took it for granted they 
would be admitted." The same year the governing committee of the 
Tennessee Company received a report from the steel committee after 
a visit to varions works. In 1895 the président, in his report to the 
stockholders, urged the érection of a steel plant without delay. In the 
same year the executive committee appointed a spécial committee to 
take up the subject. In 1896 the président, in his report, again re- 
ferred to the subject, and recommended that fuU authority be given the 
directory, and a resolution was passed by it to establish a steel plant, 
to be operated by the company, or otherwise, with discrétion to act as 
they deemed best. At a meeting of its directory, shortly afterwards 
the whole matter was referred to a committee with power to act, and 
next day the directors passed a resolution for the érection of a steel 
plant near the company's furnaceS in the Birmingham district, to cost 
$800,000, provided the président can secure not less than $300,000 from 
the raiiroads and persons locally interested. The testimony shows that 
the annual reports of the président of the Tennessee Company for the 
years 1894, 1895. and 1897 were mailed to every stockholder of record 
of the Tennessee Company. In March, 1896, a prominent article was 
published in the Birmingham Age-Herald on that subject, alleging that 
$1,000,000 had been provided by the Tennessee Company and the 
Sloss-Sheffield Steel & Iron Company, in combination with certain 
raiiroads, to erect a steel plant. Varions articles in the newspapers 
had been published by Messrs. Bowron, De Bardeleben, and Hillman, 
at varions times in 1894, 1895, 1896, and 1897. A spécial pamphlet 
had been published by the Tennessee Company on February 1, 1897, 
which was prepared by Ramsey and approved by Bowron, Shook, and 
Baxter, which contained a référence to Ensley, the interest held in it 
by the Tennessee Company, and directing attention to its suitable loca- 
tion for steel works, a copy of which pamphlet the testir^ony shows 
was mailed to ail the stockholders, including complainan'<!. From 
1896 to December, 1897, nothing further was donc upon the ibject. 
Baxter had urged the matter upon his company, and had conférences 
with président Smith, of the Louisville & Nashville Railroad Com- 
pany, who was urging the necessity for a steel plant in the Birmingham 
district, and insisting, if the Tennessee Company would not undertake 
its building, he desired its assistance to enlarge the steel plant of the 
Birmingham RolHng Mills. Stobert, a banker at Pratt City, being 
asked whether the question of building a steel plant at Ensley had been 
much discussed in that neighborhood, stated: 
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"Yes, sîr; there had been talk of it for severa! years. It was a matter of 
common knowledge in Ensley, Birmingham, and Pratt City, and in tliat vicin- 
ity, tliat sucli a question was being agitated and considered by tlie Tennessee 
Coal, Iron & Railroad Company. Tlie location of the steel plant at Ensley bad 
been tlie subject of discussion in the press and amoug the people iîi tbat local- 
ity fer years." 

Up to 1898, for one reason or another, ail thèse efforts came to 
naught. The upshot of the long discussion and agitation was that 
on the 30th of December, 1897, the executive committee of the Ten- 
nessee Company disposed of the subject by a resolution to the effect, 
if the "Birmingham Rolling Mills would enlarge its plant to a daily out- 
put of 600 tons, and buy basic iron from the Tennessee Company, it 
would agrée to take $100,000 of the proposed issue of bonds at the 
same rate as taken by the Louisville & Nashville Railroad and other 
large subscribers, to be paid at the rate of 10 per cent, per month in 
pig iron at current market rates, and the Tennessee Company would 
agrée not to build directly or indirectly a compétitive plant in the Bir- 
mingham district for years, provided the work was promptly 

pushed to completion." Eight days after the adoption of this resolution, 
which was a décision not to erect a steel plant at Ensley, but to build it 
elsewhere, the Ensley Company conveyed the lands purchased from 
Mrs. Warner to Barker and Bowron. 

10. It is urged. however, that the défendants had some secret 
knowledge, which it was their duty to disclose, concerning the steel 
plant at Ensley. This insistence is founded on the fact that, about a 
week after the Tennessee Company's détermination not to build a steel 
plant at Ensley, both Baxter and Bowron wrote the executive commit- 
tee of the Tennessee Company expressing regret at its action, and that 
Bowron, in his letter, arguing the matter, asked : 

"Is it not possible wbile you and associâtes are workinç up there on the 
railroad that you can agrée to turn us loose down hère on the steel plantî It 
is one that we understand, and we feel willing to wrestle wlth it." 

In this same letter he stated his opinion, if the committee would give 
the ofificers the permission to go ahead, they would not only put up 
steel Works within a year, but would find the money themselves to ac- 
complish it. On January 3, 1898, Woodward replied to Bowron, 
stating, among other things: 

"The committee is perfectly willing to turn the officers loose, and will treat 
very bospitably any plan which niay hereafter be stipulated which will bring 
about the desired resuit, without drawing upon funds which do not exist." 

And he added that: 

"The resolution in référence to the Birmingham Rolling Mills must be re- 
scinded, if we are to build a steel plant in the Birmingham district." 

Baxter, on the 6th of the same month, writes to the executive com- 
mittee : 

"That we will at an early date enter h3artily Into the subject, and I really 
hâve great hopes of success." 

Baxter, on the lOth of January, writes that he had an interview 
with Mr. M. H. Smith, m which the former stated that the Louisville 
& Nashville Railroad and the Southern Railway would each hâve to 
141 F.— 10 
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subscribe $300,000, and the project could not succeed if their siibscrip- 
tions were less. Smith took the matter up witli Behnont, and was 

favorable to it. On March , 1898, Baxter wrote to Belmont 

asking for $200,000 from the Louisville & Nashville Railroad, and a 
similar amount from the Southern. No answer was rcceived at that 
time, as he had to consult vvith others. On the 4th of March, 1898, 
Bowron wrote Woodward that he had not written sooner about the 
steel plant because the permission given by the committee "to get up a 
plan without calHng upon the members for financial assistance, re- 
quired that tliey should look elsewhere for money; and that he had 
not gone far enough in the negotiations to make an intelligent re- 
port." On the 17th of March the resolution authorizing the directors 
to subscribe to the bonds of the Birmingham Rolling Mills was re- 
scinded. On the 31st of March, 1898, the executive committee were 
authorized to employ an independent expert to report to the commit- 
tee on the expense of constructing a steel plant and the cost of pro- 
ducing steel at Ensley. In April, 1898, the committee on steel plant 
was requested to prépare the necessary plans for the organization of 
an underwriting syndicate to subscribe to $1,100,000. On the 12th of 
July, 1898, a meeting of the stockholders was directed to be called on 
the 15th of September, 1898, to détermine whether they would give 
their approval to the disposai of the property to the Alabama Steel 
& Shipbuilding Company. The first subscription was obtained April 
6, 1898. On the 30th of that month the local offiicers of the Tennessee 
Company were informed that it would be necessary for at least $150,- 
000 of the necessary àmount to be underwritten in Alabama. The un- 
derwriting agreement was completed June 30, 1898. Under its terms 
no subscription was binding until that time, for it was conditioned on 
ail being subscribed. The matter was to be finally determined by the 
action of the stockholders' meeting September 15, 1898. 

From this récital, it is manifest when the stockholders of the Land 
Company met January 25, 1898, and passed a resolution providing for 
the trusteeship, and directing the conveyance to Barker and Bowron, 
and when the trustées accepted the proposai of the Ensley Company 
and McCormack and Ramsey, the Tennessee Company had not only 
determined not to build a steel plant at Ensley, but, on the contrary, 
liad determined to aid the Birmingham Rolling Mills, and that reso- 
lution was not rescinded until March 17, 1898. It was impossible, 
therefore, in the nature of things finite, for any of the défendants to 
hâve concealed from the stockholders at the meeting of January 25, 
1898, knowledge of a détermination of the Tennessee Company, 
which did not then exist. 

At the time of the création of the trusteeship and the sales of the 
230 acres to the Ensley Company, McCormack, and Ramsey, the de- 
fendants were not possessed of any knowledge which was not open to 
the public, except, perhaps, the fact that the Tennessee Company had 
declined to build at Ensley, and decided to build the steel plant at 
Birmingham, and that défendants were endeavoring- to induce it to 
change its mind, or to get others to build at Ensley, and had strong 
hopes of success. As late as March, 1898, Bowron had written that 
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they "had not gone far enoiigh to make an intelligent report." Every 
intelligent person abolit Birmingham and Ensley, and certainly every 
stockholder of the Land Compan}', knew of Ensley's attractiveness as 
a location for a steel plant, and that fréquent efforts had been made to 
locate one there, and was aware that every one interested in Ensley 
had strong hopes that a steel plant would be built there in the near 
future. This was the sum and substance of ail the information of any 
value the défendants could hâve imparted to anybody, at the time of 
the transactions complained of. The outcome of their venture, viewed 
by the fate of similar undertakings, was very uncertain and problem- 
atical. To hâve announced that the Tennessee Company had declined 
to build at Ensley and determined to build elsewhere, and that de- 
fendants were making efforts, which they hoped would succeed, to in- 
duce it to reconsider, which had not then progressed far enough to 
enable them to form any intelligent judgment as to the resuit, would 
only bave been the same old story with which the public was entirely 
familiar. 

Being under no duty to the Land Company to procure the building 
of a steel plant at Ensley, their plans not involving the use of any 
of its property or corporate powers, there could be no possible breach 
of duty to any of the stockholders on the part of Baxter, Bowron, and 
Shook, the only défendants engaged in the effort, in not divulging their 
intentions and hopes, at least until their endeavors had reached such 
tangible measitre of success that prudent men entrusted with the duty 
of determining whether a long-delayed purpose to build a town at En- 
sley, which must speedily commence opérations if the Land Company 
would save its property, could fairly say that the risk of harm from de- 
lay in waiting for the steel plant would be more than counterbalanced 
by the reasonable prospect of gain if the plant were erected. Their 
efforts and intentions had not assumed anything like that vitality and 
form, wiien the trust was created and the trustées sold the 230 acres. 
Moreover, from what persons, who should hâve been informed, did 
they conceal their intentions? The only persons upon whom the au- 
thority and duty rested to sell the lands were the trustées, Bowron 
and Barker. Bowron knew ail that had taken place, and so did Bax- 
ter and Shook, with who'm Bowron was advising. The Tennessee 
Company, the holder of the majority of the stock, was fully advised. 
The fair inference is that Barker was not uniformed. Bowron conferred 
with him, and they at first declined the proposition, and inevitably, 
from the range of the discussion, as stated by Bowron, after consid- 
ering the outlook of affaira, industrial and financial. Barker was the 
first président of the Alabama Steel & Shipbuilding Company, and 
naturally interested, as was every thoughtful man in the district, as 
to the prospect of establishing a steel plant there. It was certainly not 
good policy for those interested in the Land Company, certainly, not 
at any time prior to March, 1898, to announce to the gênerai public 
the fact that they were making efforts to induce the Tennessee Com- 
pany to reconsider its décision not to build at Ensley, and had strong 
reason for hoping they would be successful. They could not fairly or 
truthfully state the facts, without stating why they would make the 
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effort. The announcement of the attitude of the Tennessee Com- 
pany at that time would probably hâve had more effect in deterring 
persons from inyesting at Ensley, who might otherwise do so, in the 
hope of the early building of the plant at Ensley, than would be at- 
tracted by the announcement of an adverse décision by the Tennessee 
Company, accompanied by an expression of enthusiastic opinion that 
it would be reversed. Under thèse circumstances the failure to in- 
form the public, or the stockholders generally, and there was no one 
else concerned who was not fully informed, could amount, in no event, 
to more than a mistake of judgment, and furnishes no basis of a fînd- 
ing of a fraudulent concealment. 

The Ensley Company. 

11. On demurrer to the amended bill, upon facts not materially dif- 
férent from the proof, it was said of the purchase from Mrs. Warner 
by the Ensley Company and the conveyance by it to Barker and Bow- 
ron, "as the law devoted the property to the very trust under which 
Barker and Bowron acknowledged they held it, the dealing with the 
Warner tjtle in itself neither could nor did harm the corporation." 
Kessler et al. v. Ensley Co. et al. (C. C.) 129 Fed. 415. In this the 
court was only following the rule in Clarke v. White, 13 Pet. 178, 9 
h. Ed. 1046, that: 

"In equity, as at law, fraud and Injury must concur to furnish ground for 
judlclal action ; a mère fraudulent Intent unaccompanied by any injurions 
acts is not the subject of judicial cognlzance." , 

Still, as that transaction, in view of the subséquent proposition by 
the Ensley Company and its purchase from the trustées, sheds light 
upon the frauds charged, it is necessary to examine it. The Ensley 
Company was organized December 21, 1897, with a capital stock of 
$42,000, ail of which was subscribed in the name of Minor, except 
two shares in the name of C. A. Nolan and P. G. Shook. Its incor- 
poration proceedings show that it was organized to buy this very land, 
and, among other descriptions of it, stated that it was the land pur- 
chased by Mrs. Warner at the exécution sale. Mrs. Warner conveyed 
the land to the Ensley Company, December 23, 1897. The Ensley 
Company conveyed to Barker and Bowron by deed dated December 
28, 1897, but which was, in fact, not delivered until the 6th day of 
January, 1898, at which time Barker and Bowron paid the consid- 
ération. The day after that the Ensley Company refunded to Minor, 
McCormack, and Ramsey the amount they had paid into the Ensley 
Company to raise the money with which Mrs. Warner was paid. On 
the 17th of January, 1898, after paying the expenses of organization, 
the Ensley Company divided the money remaining in the treasury in 
the proportion to the sums contributed, respectively, by Minor, Ram- 
sey, and McCormack ; the latter's share being $86.43. 

McCormack says he knew the plan to induce ail the judgment cred- 
itors to assign their claims to the trustées and wait until the lands could 
be sold had not been consummated, and that several of them had de- 
clined to come into it. He was familiar with Percy's opinion that the 
Land Company might not be able to redeem, if a judgment créditer 
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should redeem from Mrs. Warner, and he knew she would sell for 
less than the amount required to redeem, and that Hill, who was 
threatening to redeem, was endeavoring to buy for a sum less than the 
amount required to redeem, and had once or twice raised his bid. 
With a view to prevent this, he was at that time himself negotiating 
with Percy Warner who was willing to sell, because he (McCormack) 
wished to get the title in hands friendly to the Land Company and the 
1 ennessee Company. He heard Minor had a sum of money he wished 
to invest, and he knew Minor was friendly to the Tennessee Company. 
He went to him, explaining the situation of the title, telling Minor that 
he would get 10 per cent, interest upon his money, in event he bought 
the property and it was redeemed, and, if it were not redeemed, he 
would get the land, which would be a good investment, and McCor- 
mack advised Minor to go to Barker, whose bank, Minor says, Mc- 
Cormack told him had the matter in charge. Minor went to the bank 
and put up his check for $17,000,- the whole amount required to buy 
the land from Mrs. Warner. For some reason, which McCormack 
does net recall, the trade did not go through at that time, and the 
check was returned to Minor by the bank. About that time the Ensley 
Company was formed. McCormack states he had no idea at the 
time of acquiring any interest in the purchase, but that, after the En- 
sley corporation was organized, Minor declined for some reason to fur- 
nish more than one-half the necessary amount, and he induced Ramsey 
to furnish some of the money and he contributed the balance to make 
up the other half. He further says that after the Ensley Company had 
distributed ail of its assets the idea occurred to him, as he had recently 
had some success in building a town, to purchase some of the property, 
and, as the corporation was already in existence, to utilize it for carry- 
ing out his plans. 

Minor corroborâtes the statement that McCormack, at the time the 
Company was formed, was not to bave any interest. Minor says he in- 
tended to take the whole thing for himself and to let his two brothers 
share it with him. His recollection of the whole matter is hazy and 
quite indistinct. He says he did not charge his memory particularly 
with the facts, and left the whole matter of the negotiations to McCor- 
mack. He speaks of having the whole interest, both in référence to 
the time when he put up his check in bank and also as to the stock. 
Minor could not recall the reason Barker gave him why the $17,000 
check was returned to him. He could not recall what Barker said to 
him, or, for that matter, what explanation anybody gave him why the 
trade did not then go through. He speaks of the Warner title as a 
mortgage. He does say that his conception of the whole thing was 
that the Ensley Company was organized for the purpose of buying 
200 acres from the Land Company, and "that our company was formed 
for the purpose of buying that "land, and that they proposed to buy 
from the Land Company." He admits his recollection "is indistinct 
and his conception of it may hâve been defective." He refers to a 
visit he made in company with A. M. Shook and others early in Janu- 
ary, 1898, to the lands which he says the company was to- buy. He 
admits he declined to go back into the company, after the money he 
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paid in had been refunded, because he estimated its proposai would 
require the expenditure qf $50,000 or $60,000. He finally took 10 
shares, paying one-half its face value in cash, with the understanding 
he would pay the rest, if called on. Putting the whole testimony to- 
gether, the balance of probability from it is, when he speaks of the 
purpose of the company to buy the lands from the trustées, that he re- 
lers, not to the time when the company was formed, but to a time 
afterwards, when, the company having sold the lands to Barker and 
Bowron and returned the money contributed by the stockholders, Mc- 
Cormack proposed to him to take an interest in the proposai of the En- 
sley company to buy part of tlie lands. . It is doubtfui, to say the 
least, whether his testimony contradicts the truth of McCormack's 
statements that, when the company was formed and stock subscribed,, 
no idea was then entertained of the subséquent repurchase from the 
trustées. Reading Minor's testimony does not give the impression 
that his vagueness of recollection was a subterfuge to avoid giving 
testimony which might injure the Ensley Company, though he was, 
as counsel very properly brings to the attention of the court, at the time 
of giving his testimony, an officer of the Ensley Company, and his 
holdings are now worth several thousand dollars. 

The amount of the capital stock, does not seem to accord with the 
idea that the Ensley Company was formed solely to purchase this land 
and resell it to the trustées. The capital stock is fixed at $42,000. 
The incorporators knew it would not require half that sum to buy the 
land. It may be that the amount of the capital stock was thus fixed 
to enable it, if rédemption were not made, the better to sell at a profit an 
interest in the venture to others, while retaining a portion for them- 
selves. This is possible ; but it is the only theory consistent with the 
purpose of organizing the company for the sole purpose of buying or 
holding thèse lands, to keep thera in hands friendly to the Land Com- 
pany. 

McCormack gives the following explanation why the proposition to 
purchase 10 acres was not made at the same time with the other. He 
says he had not contemplated it at that time. Hill had not come into 
the trusteeship until February 11, 1898, which date is fixed by an entry 
in Bowron's diary. To induce Hill to assign his claira, an ofïer was 
made to him to take the interest on his claim, amounting to about 
$4,000, in lands. Hill and his attorney, Baxter, and others went out 
to Ensley, and McCormack went along. McCormack says Hill, stand- 
ing on the porch of the ,old hôtel at Ensley, toîd Baxter that he would 
take his $4,000 in 40 acres of land, to be selected by him around the 
hôtel and including it. Baxter replied the 40 acres ought to bring 
more than that. Hill repHed he would not give more. Then Baxter 
turned to McCormack, and asked what he thought of it. McCor- 
mack's reply was that the price was too low, and that he would give 
$4,000 for 10 acres, to be selected by him. Hill turned to Baxter and 
said: "Let the fool hâve it. As the holder of a claim against the 
Land Company, and as a stockholder in the Land Cornpany, I say let 
him hâve it." McCormack says in that way his proposition first came 
to be made for the 10 acres of land, and he afterwards formally made 
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it to the trustées, and that it and his first proposition were considered 
one proposition, and Bowron says they were so treated. 

The professed friendliness of McCormack to the Tennessee Com- 
pany and the Land Company was net unnatural. He had long been an 
officer of the Tennessee Company, and was a director of the Land 
Company. It is not at ail strange that he should désire to see them 
saved from loss. The incorporation of the Ensley Company was in- 
trusted to the attorney of the Tennessee Company, who, as McCor- 
mack knew, had been working long and zealously to get the judgment 
creditors to consent to the trusteeship in order to save the property, 
and the papers showed on their face that it was heing formed to buy 
thèse very lands. Would McCormack hâve gone to Percy, or hâve al- 
lowed Minor to do so, if he intended any wrong to the Land Company, 
in which Percy's client was the majority stockholder? 

It is said, when the proposition was read by McCormack to the 
stockholders, that it was not, in fact, read or made in the name of the 
Ensley Company, as stated in the minutes, but really by McCormack 
for himself and associâtes, and that this goes to prove fraudulent in- 
tent. The évidence does not prove the statement that the name of 
the Ensley was suppressed at the stockholders' meeting. McCormack 
States that the proposition was made as that of the Ensley Company. 
The minutes of the meeting recite the same thing. Vail, the secre- 
tary of the Land Company, says that, in writing up the minutes after 
the meeting, he, not being familiar with the names, asked Président 
Shook, whose proposition it was, and "upon Shook's statement the 
words 'Ensley Company' were written in the proposai and in the reso- 
lution adopting it." In another part of his testimony, Vail states that 
he may hâve asked Captain W. A. Walker, who presided over the 
meeting, as to the names, and gotten them from him. Vail was asked 
what "his best recollection was as to whether the proposai was made 
in the name of the Ensley Company," and answered: "My best rec- 
ollection is in the name of the Ensley Company. My best recollec- 
tion is that that is correct." Again, in another part of his testimony, 
in answer to the question: "Was the name of the Ensley Company 
ever stated at that meeting as the proposer of that proposition whicîi 
you hâve read ?" he answered : "I don't think it was ; I don't remember 
to hâve heard it." Aldrich left after the resolution adopting the pro- 
posai was passed. He states no proposition was made while he was 
présent on behalf of the Ensley Company, and that McCormack made 
the proposition in the name of himself and associâtes, saying he could 
not give the names of his associâtes, and that there would be five to 
seven, and that it had not been decided how many there would be. 
H. K. White says that his attention was attracted to Aldrich from the 
fact that he voted "no" on every proposition submitted at the meeting. 
Aldrich was opposed to the whole plan, and evidently more interested 
in the defeat of the trusteeship and the proposed purchase than in the 
name of the proposer, and the name may hâve been mentioned and 
escaped him. The substance of White's testimony on cross-examina- 
lion is that: 
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"He dia not hear McCormack assert that the proposition was made In tbe 
name oî himsèlf and associâtes, but, hearlûg hlrn read the proposition, his un- 
derstanding was that he was making it in behalf of himself and associâtes, 
and that he gathered that understanding from McCormack's reading the pa- 
per and liis remarlîs and those of C61. Shook thereon." 

Bowron states, when the proposition was delivered to him, he knew 
it was from the Ensley Company. In view of this testimony, it cer- 
tainly cannot be affirmed thât the Ensley Company's name was not 
mentioned at that meeting. Vail, whose duty it was to keep the min- 
utes, and keep them correctly, was testifying seven years after the 
event. The minutes were signed as correct by Capt. Walker, who 
presided at the meeting, when the matter was fresh in men's minds. 
Walker died before 'the taking of the testimony began. It is difficult to 
understand or to reconcile Vail's testimony in one place, that his best 
recollection is that the proposition was made in the name of the En- 
sley Company, and that that is correct, with the further statement 
thereafter that he does not think the name of the Ensley Company was 
stated at that meeting as the proposer of the proposition, and that he 
does not remember to hâve heard it. His recollection even of his own 
récent testimony was bad. 

What plausible hope could McCormack entertain that, by failing to 
speak of the Ensley Company at that meeting, he could hide his con- 
nection with it ? The organization of the company and the purpose for 
which it was formed, as well as its conveyance to Barker and Bowron, 
had been spread upon the public records fully a month before the meet- 
ing. At that very meeting, and prior to the making of his proposai, a 
resolution had been adopted, reciting the sale under the Warner judg- 
ment, and that Barker and Bowron are now the owners of the land, 
and the deed had been on record some time showing how they became 
owners. The language of the proposai, as McCormack read it, "We 
will guarantee, we will build," etc., in connection with his statement that 
it had not been determined how many associâtes he would hâve, could 
not possibly hâve left the mind of any man in doubt that McCormack 
himself was interested in the proposition, no matter in whose behalf 
it was presented. The suppression of the name of the company at the 
meeting, when he knew in a short time thereafter, if his proposition 
were accepted, the Ensley Company would be found in possession of 
the land which he had proposed to purchase in another name, and 
carrying out his undertakings, was sure to stimulate and provoke in- 
quiry as to his relations to it. A sensible man, under such circum- 
stances, would not hâve thought it worth while to suppress the name ®f 
the Ensley Company in connection with the proposai made, and a cun- 
ning man would hâve known, after his statement as to what he and his 
associâtes proposed to do, that it was worse than a useless subterfuge 
to hide his connection with the Ensley Company, if it went into posses- 
sion of the very lands he proposed to buy and began to carry out the 
undertakings mentioned in the proposition. The failure to disclose 
his associâtes was of no significance, so long as they were not persons 
occupying fiduciary relations to the Land Company. He probably 
did not know at that time who would go in with him after Minor had 
concluded not to join. 
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It is urged that the transaction bears the earmarks of fraud, be- 
cause Bowron did not know who conducted the negotiations for the 
conveyance to him and Barker by the Ensley Company. It is quite 
évident, however, from the whole transaction, and the testimony of 
Minor, that the conveyance was drawn by the attorney of the Tennes- 
see Company, who was also the attorney of the Ensley Company, who 
knew of the understanding and the purpose for which the property 
had been bought. Minor states he paid Httle attention to the matter, 
ànd that, when the conveyance to Barker and Bowron was handed to 
him as président, he signed it because the papers were handed him by 
Messrs. Percy and Grubb. Those gentlemen were the attorneys of 
the Ensley Company and the attorneys of the Tennessee Company, 
who had been active, in the interest of the Land Company, to put the title 
in such shape that the Land Company would not lose the property. 

It is urged that it is another badge of fraud that McCormack said 
that he did not know who procured Mrs. Warner to make the deed to 
the Ensley Company; but this criticism is based on an answer to a 
question which McCormack failed to understand, and which, when ex- 
plained to him, he answered, and stated, in substance, that he caused 
the conveyance to be made by Mrs. Warner to the Ensley Company. 
Another criticism of McCormack's conduct is based upon the fact 
that Bowron testified when he heard the cash would be required te 
take the title from the Ensley Company he was shocked. Shook says, 
and Bowron corroborâtes it, that two or three days before this he in- 
formed Bowron that such would be the case. Shook had been active 
in procuring the trusteeship, and knew the fact, and he was informed. 
Moreover, the évidence does not disclose that Mrs. Warner ever con- 
templated transferring her title to the trustées and waiting for her 
money until they could sell the lands. She was no longer a judgment 
creditor. She had title, and had gone in possession for herself alone. 
She could not possibly be disturbed, except by some person redeeming 
and paying her the cash. Her son and agent was not considering going 
into the trusteeship, but was seeking to convert the land into cash, 
either by sale or inducing Hill or some other creditor to redeem. There 
is nothing in the record which justifies Bowron's expectation that she 
would assign her title to the trustées and wait until they could sell lots. 
It may be that McCormack, apprehensive, as he states he was, that the 
plan for the trusteeship would not go through, did what he thought 
was best for the company, although it might resuit in disappointing the 
expectations of Bowron, who states that he had never negotiated with 
her. The transaction is also criticised because the deed was made 
to Barker and Bowron individually, and not as trustées. It is quite 
évident from ail the facts and circumstances that the intention ail the 
while was to vest the title in the lands to them in trust. AU the credi- 
tors had not at that time assented to the plan, nor had the priorities 
been adjusted, and the purpose could better be eiïected by a déclara- 
tion of trust, made in pursuance of formai récognition of the trust by 
the stockholders at the contemplated meeting which had then been 
called, but not held, than at the time the conveyance was made to Bar- 
ker and Bowron, individually. The prompt conveyance of the tif.e to 
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Barker and Bowron. and the amount of purchase money exaçted sho\vs 
that the purpose was to get the property where it could be held for 
the benefit of the Land Company, and at no greatef cost than upon 
rédemption by the Company f rom Mrs. Warner. 

Another badge of fraud relied on is that the company after the sale 
to Barker and Bowron distributed ail of its capital. This is not incon- 
sistent with, but rather supports, the daim that at the time McCormack 
had no intention to utilize the company to purchase any part of the 
property from the trustées. If there had been, at that time, a purpose 
to make the proposai, the carrying out of which wôuld hâve necessi- 
tated the use of more money than the Ensley Company had, as after- 
w?,rds happened upon the purchase in the name of the Ensley Com- 
pany from the trustées, it wonld hâve been a very unnecessary proceed- 
ing, from a practical business point of view, to distribute ail of its 
money to the stockholders,: and, if money was to be put in again, and 
stock given for it, it would hâve been more than useless in putting in- 
quirers ofif the track as to the parties interested in the company, when 
that fact must necessarily be disclosed by the subséquent issue of stock, 
if McCormack or Minor or any one concerned in the formation 
of the organization afterwards took stock or had to do with it. The 
sum and substance of the whole transaction was that the property of 
the Land Company was put where it ought to hâve been put, and that 
McCormack made the proposition of purchase operily to those in whom 
the title was finally lodged, beyond his control, by the conveyance from 
the Ensley Company. In the light of ail thèse things, if we observe the 
rule that we "ought not to suppose fraud, when the facts out of which 
it is supposed to arise may well consist with honesty and pure inten- 
tion," how can we say that the circumstances attending the organiza- 
tion of the Eftsley Company and the incidents of its sale to the trustées 
show fraudulent intent in doing those things? How can we find, if 
suspicion arises that the Ensley Company was first formed with bad 
motive, that it had not been abandoned at the time the Ensley Com- 
pany conveyed to Barker and Bowron? Whatever suspicion, or how- 
ever just,- may be aroused by the transaction, it is unquestioned, under 
the évidence, that the other défendants were in no wise interested in 
the rnatter or cognizant of it. It is no longer of conséquence, for "in 
equity as at law, a fraudlilent intent is not the subject of judicial cog- 
nizance unless accompanied by wrongful act." 

12. It is insisted that the lands were sold to the purchasing défend- 
ants at a grossly inadéquate price. The entire tract of 3,790 acres 
brought, at sherifï's sale, a little over a year before, less than the cash 
the trustées received for the 230 acres. Although there were a num- 
ber of judgment creditors who were anxious to collect something on 
their debt, none of thern were willing to redeem from Mrs. Warner, 
though at least one of them was seeking to purchase from her for less 
than the amount of her bid, at the time she conveyed to the Ensley 
Company. To the amount of cash received by the trustées must be 
added the further considération - of the undertakings of the Ensley 
Company. Thèse, the witnesses estimated, would require an expen- 
diture of $50,000 or $60,0.00, which would go to enhance the values 
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of the residue of the property, A number of shrewd business men 
about Ensley and Birmingham, whose names are given, and some of 
whom were examined, being oiïered an interest in the purchase, de- 
cHned, thinking the investment a very doubtful one. The mining and 
minerai rights in the property being reserved, it had no active value, 
except as ordinary farm lands. Its value aside from that attaching to 
ordinary farm lands, five or six miles from a city, depended upon the 
degree of probability, at the time of the sale, of the successful revival 
of the effort to build a town there, and was, therefore, contingent, and 
largely spéculative. 

We pass without much discussion the figures at which the Tennessee 
Company valued their stock in the Land Company in the former com- 
pariy's balance sheet of debts and resources, and the figures at which Mrs. 
Warner gave in the property for taxation. Neither is a very satisfac- 
tory or reliable guide. She assessed the entire body of lands at 
$19,000. It is hardly probable, even with the loose ideas obtaining in 
this State as to the duty to give true values, that the assessor accepted 
an assessment of only one-third or one-fourth of the value of the whole 
tract. When Hillman, a former président of the Land Company, 
wrote the Central Trust Company under date of January 13, 1898, urg- 
ing the sending of the proxy to Shook, he asks that it be donc for the 
purpose of reviving the Land Company, "and enabling it, if possible, 
to come clear of its difïîculties, so that the stock in your hands may be- 
come an asset of real value." The feeling among many people famil- 
iar with the property was expressed by Percy Warner, who, explaining 
why he declined to take stock in the venture, said that he had been op- 
erating the street railroad out there without returns for some time, and 
it "looked pretty dead to me." The priées obtained for lands there, 
after it was known that the Ensley Company had undertaken to start 
a town, and commenced opérations, and especially after the impetus 
imparted to values by the knowledge of the intended érection of the 
Steel plant, are not a fair basis upon which to estimate proper priées, 
at a time when neither of thèse considérations entered into the esti- 
mâtes of value. Aside from this, unless there is other proof of fraud, 
inadequacy of priée, unless it is "so great as to shock the conscience," 
is not a fact from which fraud may be inferred. Grafïam v. Burgess, 
117 U. S. 180, 6 Sup. Ct. 686, 29 L. Ed. 839. After a careful exami- 
nation of the whole évidence the court is of opinion that the priée 
paid, together with the considérations agreed to be paid in the différ- 
ent undertakings of the Ensley Company, was the fair value of the 
230 acres at the time of the sale. 

13. It is urged that the trustées made a private, and really a secret, 
sale to purchasers, who knew, when the public did not, that the property 
which had then been withheld from the market for years would be for 
sale. This is not borne out by the facts. The power under which the 
trustées acted, which the Land Company fully ratified, gave them au- 
thority and discrétion to make private sales. The stockholders and 
creditors of the company, and, for that matter, the gênerai public, who 
were at ail familiar with local affairs about Birmingham and Ensley, 
knew the Land Company's troubles with its creditors alone kept the 
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property off the market, that its creditors had been pressing ît vig- 
orously to coUect thèse debts, and that, when the trusteeship was com- 
pleted, the creditors and company alike would désire to sell lots as 
soon as practicable. Notice of the meeting which was held January 
25, 1898, which was published nearly a month before that meeting, in 
a morning daily paper at Birmingham, expressly stated that it was 
called to dispose of a plan "looking to the sale of the lands," etc., "for 
the purpose of liquidating debts." The déclaration of trust, which 
made it the duty of the trustées to make sales of lands, was of record. 
The purchasers hère, although the company had not then the title, rec- 
ognized the stockholders as the real owners, and the offer of purchase 
of the lands was publicly made to them at a meeting convened to dé- 
termine how they should dispose of the company's property. It was 
not accepted until a month later. By a vote which was practically 
unanimous the stockholders recommended to the trustées to trade along 
the lines of the proposition. Not only did the holder of the majority 
of the stock vote in favor of the proposition, but ail but one of the few 
other stockholders who attended the meeting. It was not a sale of 
the entire property in bulk, but of a comparatiyely small portion of tne 
entire tract, which was parted with at a fair price, in order to start the 
town and put the enterprise upon its feet, so to speak, and to bring 
about a demand for the rest of the property. Under the circumstances 
the fact that the sale of a portion of the property which had been in- 
tended for the town site was made by acres, instead of by lots, was im- 
material.' At that time the owner of the property had not recorded any 
map of thèse particular lands, and blocks and squares were theoretical, 
rather than real, and no fairer averagfe measure of value than acres. 
Hopper v. Hopper, 79 Md. 400, 2!) Atl. 611. It is true, that the sale 
of the ten acres was not submitted to the stockholders, but the cir- 
cumstances under which it came about, which transpired subséquent 
to that meeting, hâve been shown in another part of this opinion. It is 
urged that this was the rnost valuable part of the land, but that would 
not matter if a fair price was exacted, and besides, several of the wit- 
nesses state, they spoke of it in that manner, because the starting of the 
town at that point, and building it up there, made that part more valu- 
able than the rest, and this considération aside, there were other por- 
tions which were not sold, fully as valuable. 

14. Much évidence has been taken as to the compliance on the part 
of the Ensley Company with its varions undertakings. It did effect 
sales of lots, put up the agreed number of houses, located a drugstore, 
and brought about the érection of a brick making plant, a planing mill, 
a lumber yard, built a supply store, and made other endeavors to at- 
tract industries there. There is dispute whether sonie other industries 
claimed to hâve been located by the Ensley Company were not really 
brought there by the building of the steel plant, and the évidence favors 
the latter view. Other unperformed undertakings were dépendent 
upon the making of molten steel, which has not yet been made at 
Ensley. The quantum of compliance, save as it may show fraud in the 
inception of the purchase, is not matter of importance in the présent 
phase of the question. There is no évidence of bad faith on the part 
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of the respondents in performing other undertakings. The real attack 
of Ihe complaint as to the improveraents which were made b}' the 
Ensley Company is that they were accomplished by the fruits of the 
Irade, the expenditures bcing from profits, which it is insisted equitably 
belong to the Land Company. 

15. Prier to February, 1897, John W. Gates, of Chicago, a capital- 
ist interested in steel properties, visited Birmingham, and made a 
proposition to the Tennessee Company looking to the building of a 
Steel plant in that vicinity. In discussing the matter, he expressed 
great préférence for a législative charter over one taken out under the 
gênerai law. The negotiations came to naught, but the officers of the 
Tennessee Company, with whom the negotiations were had, deemed it 
désirable to hâve a spécial charter available for future use, an,d accord- 
ingly procured the passage of the act incorporating the Alabama Steel 
& Shipbuilding Company, approved February 18, 1897 ; Baxter, Bow- 
ron, and McCormack being named among the incorporators. This 
charter was approved eight months before Shook became président 
of the Land Company, and a year before the trustées sold to the 
Ensley Company. Certainly it could not hâve been foreseen then 
that the Tennessee Company in December, 1898, would first détermine 
to aid the steel plant at Birmingham, and that défendants in Jan- 
uary^ 1898, would endeavor to get it to reconsider that décision. In 
view of thé statements of the bill that the plot was formed in the latter 
part of the year 1897 or early in 1898, the taking out of that charter, 
early in 1897, does not go to show a purpose, at that time, to make the 
sale to the Ensley Company a year later, and to make it more profit- 
able to it by voluntary efforts on their part to build a steel plant at 
Ensley, without the help of the Tennessee Company, and in the mean- 
time to keep knowledge of their intentions as to the steel plant from 
the public. It illy comported with the idea of concealing défendants' 
intentions as to the steel plant to procure a législative charter for such 
a purpose, in which défendants were named as corporators, with the 
publicity attending législative proceedings and the printing of that 
charter in the laws of the state. The procuring of that charter is 
rather an open manifestation and avowal by the défendants, as far 
back as February, 1897, of their purpose to build a steel plant at the 
very first opportunity, whether or not they then entertained the pur- 
pose to make the sale to the Ensley Company a year later. The use 
of the charter eighteen months after its passage, by the Tennessee 
Company as a matter of convenience in adjusting its securities, under 
thèse tircumstances, does not go to show bad faith of the défendants. 

16. One badge of fraud relied on is that P. G. Shook is the son of 
président A. M. Shook. It is quite apparent from the récital that 
has been given of the history of the Ensley Company that P. G. Shook 
was selected as a nominal holder of one share of stock for conven- 
ience of organization, he being an employé in McCormack's office, and 
that originally he was not to hâve any interest whatever in the trans- 
action. It was afterwards that his small holdings were taken. His 
father furnished none of the money, and it does not appear that he 
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knew his son was to hâve any interest at the time, if he knew he was 
an incorporator. ' 

The bona fides of the judgment in favor of the Birmingham Railway 
& Electric Company, under which Mrs. Warner sold the property to 
the Land Company, is not questioned, and cannot be. It is true, at the 
time it was rendered, A. M. Shook was a stockholder in that company, 
and so was Warner. Shook, at that time, had no officiai relations with 
that company, and the judgment was transferred to Warner, after be- 
ing held for some time by the company and others. Warner's will 
shows that Shook was one of three friends with whom he advised his 
widow to consult in case of need. Shook testified that he did not con- 
fer with her, she being very deaf, but advised with her son who had 
charge of the collection, and told him to hold on to the judgment, as 
the debt was undoubtedly good. If any inference can be indulged, in 
view of Shook's testimony and that of Percy Warner as to how Shook's 
relations influenced the conduct of the owner of the judgment, it is 
that it was exerted in delaying the collection, for it was rendered 
nearly four years before the exécution sale. The testimony of the attor- 
neys who had charge of the collection of the judgment, and caused the 
levy and sale and conveyance, shows they never had any communication 
whatever with either of the défendants on the subject, or were ever 
advised or solicited by them in any way to make the sale, and that they 
themselves were acting under the direct order of the owner of the 
judgment. 

17. Frpm this extended review it clearly appears that the défendants 
did not mismanage the Land Company, or in any way bring about the 
distress or pressure which necessitated the création of the trusteeship ; 
that they v^ere not guilty of any fraud or concealment in planning it 
or procuring its adoption by the stockholders, or moved by any im- 
proper motive in the sélection of the persons to whom the trust was 
confided, and that they did not withhold any information from any 
one authorized to speak for either corporation, or who should hâve 
been consulted ; that the, trusteeship was a necessary and prudent step 
to avert a crisis in the afïairs of the Land Company, and save its prop- 
erty; that défendants were in no way instrumental in preventing the 
Tennessee Company from coming to the aid of the Land Company, 
but, on the contrary, availed themselves of the aid of the Tennessee 
Company as far as they could ; that the défendants were not guilty of 
any fraudulent concealment of the prospects of building the steel plant, 
and not at fault in not making known the détermination of the Ten- 
nessee Company which had not then been formed with référence to 
the enterpfise ; that the sales complained of were made openly, and not 
secretly, and for a fair price. It is also proved by the positive testi- 
mony of, Baxter, Bowron, Shook, and McCormack, and by the stock 
books of the Ensley Company, and by ail the évidence which seems 
to hâve béén in their power to produce, that neither Baxter, Bowron, 
nor Shook were ever, at any time, directly or indirectly, interested in 
the Ensley Corripany, or in McCormack and Ramsey, or in its or their 
purchases. It is not pretended that Barker ever had any interest. 
There is the most explicit déniai of any combinatîon or conspiracy, 
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express or implied, to enable McCormack or Ramsey or the Ensley 
Company to acquire the lands secretly, or unfairly, or at less than 
their value. It does not appear that either of thèse défendants were 
of kin or related to McCormack or Ramsey, or in any way interested 
with them, or that Bowron, Baxter, Shook, or Barker, or either of 
them, had any motive to injure the Land Company or the Tennessee 
Company, or to blacken their good standing; among men by wrecking 
the afïairs of the Land Company, or that they were in any way in the 
power of McCormack, or were in financial distress, or controlled by 
any motive or surroundings which could tempt men in the high places 
they held in the industrial world to act treacherously in the exécution 
of an honorable trust, in order to put money in the pockets of the 
Ensley Company, Ramsey, or McCormack, or either of them. Every 
syllable of the positive testimony supports the déniai of défendants of 
any combination, fraud, conspiracy, of interest with the défendants. 
There is nothing which can be brought forward to impugn the truth- 
fulness of thèse statements of défendants, except such inferences as 
may be legitimately drawn from their varions acts, which hâve been 
reviewed above. The harshest judgment which can be passed upon 
those acts cannot justify the finding of any kind of fraud or bad in- 
tentions on the part of the selling défendants, but, at most, involves 
them only in errors of judgment. Unless, therefore, the court pro- 
ceeds upon the theory that Baxter, Bowron, and Shook, being human, 
could hâve sinned against their corporation, and therefore did sin 
against it, in effecting the trusteeship, or in making and advising the 
sales complained of, it is impossible, under any légal or moral ruie for 
weighing men's conduct, to find them guilty, under this évidence, of 
any actual fraud or bad intentions in their several or combined parts 
in the transactions. What possible motive, under the évidence, could 
hâve possessed Baxter, Bowron, or Shook or Barker to conspire with 
McCormack or désire to despoil the Land Company for his benefit? 
Baxter, Bowron, Shook, and Barker not being guilty of fraud, or cove- 
tous, or impure motive, in thèse transactions, it is impossible for them 
to hâve connived or conspired with McCormack. Without their 
guilty concurrence, it is impossible for McCormack to hâve com- 
mitted the frauds charged against him, whatever may hâve been his 
motive or interest, if we solve ail doubts on thèse points against him. 
There is not a particle of évidence that Baxter, Bowron, Shook, and 
Barker were deceived. They acted deliberately, in full consciousness 
of the situation with which they dealt, and with knowledge of ail the 
facts that entered into the measure of their obligations to the Land 
Company, its creditors, and its stockholders. 

18. Under the terms of the deed of trust it is provided that Barker 
and Bowron are not to charge any fées or commissions for their ser- 
vices, but may pay others for reasonable expenses in aiding them in the 
administration of the trust. It is further provided that "said N. E. 
Barker and James Bowron shall not be held liable or responsible for 
the conseciuences of any act, done or omitted to be donc in good faith, 
but shall be liable only for willful neglect or misconduct," in the dis- 
charge of their duty. Counsel for complainants speaks of the limita- 



160 141 FBDBEAL REPORTER. 

tion and powers în ttie déclaration of trust as "self-declared," and 
therefore without efficacy. The deed from the Ensley Land Company 
to Barker and Bowron as trustées recites that the Ensley Land Com- 
pany, being largely indebted, etc., "has caused and procured the said 
N. E. Barker and James Bowron tb make a déclaration of trust secur- 
ing said indebtedness." The déclaration of trust standing alone was a 
mère proposai. The stockholders of the Land Company had the right 
to accept it. They did accept it, and when they deeded the property 
to the trustées, to be dealt with according to the terms of the trust, 
that déclaration became part of the contract between them and the 
Land Company as to their powers and liabilities. It was a private, not a 
public trust. It was not against public policy to limit*the liability as 
there declared. The Land Company has fully ratified the trust and 
its terms, and it is now too late for it or its stockholders to complain, 
The private sales cdmplained of were not only not illégal, but were 
authorized, and there is nothing to show that they were made in fraud 
or bad faith. The trustées were not bound to advertise before accept- 
ing the first ofïer of sale or making other sales. Whether they should 
do so or not was a matter of discrétion and judgment which the trust 
left to their détermination. The same considérations apply to the time 
when the property should hâve been put upon the market, and whether 
it was wise or not to accept the ofïer of the Ensley Company and Mc- 
Gormack and Ramsey, instead of awaiting the outcome of the efforts to 
build a Steel plant. 

From what has been said of the failure to make known to the public 
the probability of the building of the steel plant, the most that can be 
said of the failure to advertise that fact after the Ensley Company 
went in possession is thàt it was an error of judgment. The évidence 
shows that the newspapers published the fact that the Ensley Com- 
pany would begin the building of a town there, and the number and 
kind of manufactories and other enterprises it had agreed to start 
there. Ensley itself had been advertised for years. There is nothing 
to show that, in fixing the price of lots to be sold by the Ensley Company 
on account of the Land Company, the trustées did not take into con- 
sidération what they knew about the building of the steel plant. The 
trustées were not invested with any power or charged with any duty to 
collect the alleged indebtedness of the Tennessee Company. The omis- 
sion to incorporate in the conveyance to the Ensley Company, or to 
otherwise take an obligation of the Ensley Company to carry out its 
undertakings, was, notwithstanding the broad limitation of liability, so 
plainly a duty that, if intentionally omitted to be done, it was not an 
act omitted to be done in good faith. If inadvertently done, it was 
such gross négligence as to amount to willful neglect within the mean- 
ing of the déclaration of trust. It was as négligent a breach of duty as 
if the trustées failed to try to collect a note until it was barred. This 
omission is not excused by the fact that the trustées believed the cash 
oft'er for the land was a good bargain by itself, and did not relieve 
them from the obligation to take ail proper steps to make this part of 
the proposai legally obligatory. 

The matter, however, is no conséquence now. Aside from the ques- 
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tion whether the nature of the undertaking was not such that damages 
on its breach were purely spéculative, the évidence shows that the 
Land Company has elected to waive its performance. One of the 
terms of this proposai, the performance of which was part of the con- 
sidération of the trade, was that the Ensley Company should hâve the 
exclusive right to sell the lands which should thereafter be put upon 
the market, at prices fixed by the trustées, for a certain commission. 
That stipulation went to the entire proposai. Under it neither party 
could compel performance unless that other party performed on his 
part. The Land Company did not choose to stand in the shoes of the 
trustées in this respect, and cannot recover any damages of the Ensley 
Company, when it elected to take the sales of the lands out of their 
hands, and ceased to pay commissions to the Ensley Company. The 
proof, therefore, discloses nothing for which the trustées can be called 
to account as for a breach of trust. Under the review we hâve given 
of the évidence it also results that Baxter, Bowron, and Shook are not 
liable, as directors, for what they did in the création of the trust or in 
aiding or advising the trustées in the sélection of the lands sold, or 
the prices to be obtained therefor, or for not collecting the alleged in- 
debtedness from the Tennessee Company. 

11). In the vision of after events, ail can see now that it would hâve 
been far better to hâve delayed placing the lands on sale, after the title 
came into the hands of the trustées, until the outcome of the efforts 
to erect a steel plant at Ensley should be known. Similar under- 
takings, under as favorable auspices, had failed before. The trustées 
at first declined acceptance of the ofïer, and demanded better terms, to 
which there was a refusai to accède. The time had comé, in their 
opinion, when they must act one way or the other. One of the trustées 
had no prior connection with either of the companies, and after con- 
férence, which we do not doubt was honest and conscientious, agreed 
with his co-trustee as to the advisability of the acceptance of the ofifer. 
The times were then unsettled. The country was on the brink of war 
with Spain. No one could predict what conditions would arise in the 
near future, and what industrial and financial conditions would resuit, 
or what efïect they would hâve upon the building of a town at Ensley. 
The Land Company had been ill-starred and subjected to many vicissi- 
tudes. Creditors, who reluctantly yielded indulgence, were clamorous 
for their money. They had put the property in the hands of trustées 
to turn it into money, with the légal and moral understanding that it 
should be donc as soon as practicable. Interest was eating into the 
property at the rate of over $800 a month, and delay was costly. Pru- 
dent men, under such circumstances, might well hâve deemed it the 
part of wisdom to begin selling at the earliest fair opportunity, and to 
take the proverbial bird in the hand, which is worth two in the bush. 
Courts are never harsh with honest trustées about mistakes in reading 
future events. or the efïect they will hâve on business committed to 
their charge. 

20. Did McCormack occupy such relations to the Land Company at 
the time of his negotiation and purchase as justifies or permits a court 
of equity to set aside his purchase, although there be no actual f raud ? 
141 F.— U 
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A director acting openly may purchase for hîmself from a board of 
which he is a member, they net being interested, if he does not assume 
to act for the corporation and his colleagues do not rely upon him. 
Such pitrchases, while of evil tendency, are not absolutely forbidden, 
or regarded as carrying such weight of adverse presumption as makes 
them constructively fraudulent, and therefore to be set aside, as, of 
course, on seasonable objection. When assailed, they will not be up- 
held, unless it can be shown that the transaction was not effected by 
fraud, and that the scales by which the bargain was weighed were not 
tipped in the director's favor by the influence of the relation, or by 
his use of any information, which was not equally possessed by those 
with whom he dealt. A director who buys corporate property of his 
fellow directors does not take his purchase wholly without the reason 
of the rule. merely because his proposai, made while he was yet in 
office, did not ripen into a contract until its acceptance a few weeks 
later, when he had ceased to be a director. Whether or not such deai- 
ings can stand dépends upon the facts of each particular case. Williams 
V. Powell, 6fi Ala. 30, 41 Am. Rep. 742 ; Daniel v. Hill, 53 Ala. 430. 
The familiar reason of the rule is that a director, whose position proves 
alike confidence reposed and ability to influence, having dealt for his 
own advantage with one by whom the confidence is extended, may hâve 
exercised that influence contrary to the purpose for which the law 
created the trust, and therefore his acts, like those of any person who 
stands in fiduciary relations to another, will not be sustained when ques- 
tioned in a court of eqùity, unless it appears that he has not used his 
position, intrusted to him solely to advance the welfare of the corpor- 
ation, to ùnfairly promote his own personal gain. 

In the case of a purchase by a director from a trustée, whose sélec- 
tion he did not influence or control, who was chosen by creditors and 
stockholders to hold corporate property in trust to sell to pay debts, 
the reason of the rule and presumption it indulges, in contracts by a 
director with his associâtes, or with stockholders, does not exist. The 
relation between a director and such a trustée is not one in which con- 
fidence is given and reposed between them. No power is vested, no 
duty is imposed, and no confidence is reposed, in the director as to the 
sale. The duty and the confidence are reposed elsewhere — in the 
trustée, not in the director. There is no presumption of law that a 
trustée so situated will subordinate his judgment and will to the in- 
fluence of a director or former director. When the director makes, 
and such a trustée accepts, an offer of purchase, the burden of show- 
ing that improper influence moved the trustée in making the contract 
is upon him who assails it. There is a burden resting upon the director- 
purchaser, not on the ground of any trust or confidence in the matter 
of the sale, but because he stands in fiduciary relations to the corpora- 
tion, as to his dealings with its property, and has therefore to show 
that, in his contract with the trustée, he did not avail himself of any 
information which was not equally possessed by the trustée. With 
this one exception, the director stands, as regards the presumption of 
influence over such a trustée, as anyother purchaser would stand on 
that issue. Close relation by blood, family ties, and the like, between 
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the purchaser and the trustée may ahvays be shown, in connection with 
the other facts and circumstances, to impeach the bona fides of the 
sale and so hère the relation between Bowron, Baxter, Shook, and 
McCormack, while they were directors of the Land Company, or the 
relations of the trustées to him, then or afterwards, taken in connec- 
tion with the whole case, should be looked at in determining the bona 
fides of the sale. 

The court does not doubt that McCormack was imbued with the firm 
belief that a steel plant would be built at Ensley, if not by the Ten- 
nessee Company, by some one else, at some indefinite time, in the not 
distant future, and that he considered the chances of that probability 
bcoming a fact, in weighing the advisability of his venture, and was 
willing to risk his money, in any event, but thought his purchase would 
be more valuable, because a steel plant would be built there in the near 
future. His proposition distinctly shows that he had this in mind. 
The very terms of it suggested to the stockholders' meeting his belief 
that sooner or later a steel plant would be built there. The fifteenth 
proposition of the Ensley Company reads : 

"If found practicable, and molten steel is sold to us at reasonable priées, we 
wUl cause to be built a plant for the manufacture of steel castings." 

This does not necessarily show, however, that McCormack knew or 
belteved at that time that any proposition had assumed definite shap*' 
as to reconsidering the détermination of the Tennessee Company to 
build a steel plant at the Birmingham Rolling Mills. Molten steel, 
with modem appliances, may be safely carried some miles by rail from 
the place of manufacture to the place where it is to be utilized for the 
finished product. McCormack states that he had this in mind when he 
spoke of steel being sold at Ensley, and that he believed, at the time 
of his proposai, that the building of the steel plant at Birmingham was 
an assured fact, and that the Tennessee Company was under contract 
not to build one for itself for a term of years. He states he knew 
nothing "of any further efforts being made by the Tennessee Com- 
pany's officiais than they had been making for many years to procure 
the capital to build a steel plant." It is not shown that, in his efforts to 
induce persons to go into the Ensley undertaking, he mentioned any 
knowledge or information as to the early building of a steel plant 
there, which would hâve been probable, had he known that the building 
of the plant at Ensley had been definitely determined on or was assured. 
The governing committee of the Tennessee Company, of which he 
was a member, was charged with duties only as to the physical con- 
dition of the property, and the building of the steel plant was not 
within its province, and he had nothing to do with the correspondence 
on that subject. Bowron, it is true, had conversed generally with 
McCormack on the subject of a steel plant, but the inference from his 
testimony is thàt this was some time before he wrote the letter asking 
the New York office to turn the ofificers loose. It is not an unfair 
presumption that McCormack knew in a gênerai way, though perhaps 
rtot just at the time, what Bowron and Baxter were trying to do. 
Whatever information he had, he gained otherwise than in the exercise 
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bf any office or duty entrusted to him as a director în the Land Com- 
pany. He knew the Tennessee Company had declined to build at 
Ensley, when the Ensley Company made the deed to the trustées, and 
when the Ensley Company purchased from them. He knew, if he 
knew ail that was going on, that the effort to build a steel plant at 
Ensley had not taken practical shape and form, and that its success 
depended upon raising money from outside sources, and that not a 
dollar had then been subscribed. 

If the rights of the Tennessee Company and the duties he owed it 
are material hère, it sufïices to say that the persons with whom he 
dealt in the Land Company trade were the very persons who were 
making the efïort to build the steel plant, and knew far more about 
the matter than he did. There was nothing he could tell them. The 
réservation of the Tennessee Company for a steel plant at Ensley, 
and where it was located, and its situation with référence to the lands 
of the Land Company had been known for years, and were matters of 
common knowledge there. There was no unl^nown quality in the 
lands, or spécial use to which they could be put, or hidden éléments 
of value in them. Any one could tell about thèse things by going over 
them. The value of the land was not at ail uncertain or doubtful, save 
as that value might be afïected by a demand for its use for town lots, 
and the prospect there was for that demand. McCormack had been 
appointed a member of the committee, in 1895, to sélect such portions 
of the company's lands as it might see proper to ofïer for sale, and in 
1897 he Vv-as one of a committee to arrange terms of settlement of the 
company's debts. No sélection of lands was made, nor was anything 
done by that committee as to a settlement of the debts. The formula- 
tion and exécution of a plan of settlement under the resolution of 1897, 
was intrusted to the attorneys of the two companies and to the de- 
fendants, Baxter, Bowron, and Shook. McCormack's knowledge as to 
what was transpiring as to a settlement with creditors could not, of 
course, shed any light upon the value of the lands. Baxter, Bowron, 
and Shook had long been connected with the Land Company, and were 
entirely familiar with its property. They had gone over it about this 
very time, to induce a creditor to buy portions of it, in part settlement 
of his claim. They were cognizant of ail the conditions présent or 
prospective which might give it value. They had as much knowledge 
and as much capacity, if not more, than McCormack had, to détermine 
the value of any part of the lands and every question which entered 
into it. McCormack made his proposition formally to the stockholders 
while he was a director, in terms which left no doubt that he was in- 
terested in the Ensjey Company. He repeated his proposition to 
Bowron for the Ensley Company. He made his own proposition for 
10 acres in his own name, when he had ceased to be a director. The 
two propositions were treated as one, and accepted at a time when his 
only relation with the Land Company was that of a small stockholder. 
His former connection with the company, as a director, is therefore 
material, under the évidence, only to aid in determining the fairness 
of the trade, in so far as his former relations with the trustées might 
improperly influence them, and in that it placed the duty on him not to 
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conceal any fact material to the value of the lands in dealing with 
them. There is nothing to indicate, in the sliglitest degree, that he 
was ever so close to Bowron and Barker, or to Shook and Baxter, 
who advised with them, as to give him any influence over them, or 
which would enable him to control their indépendant exercise of 
judgment, or in any wise undermine their firmness or sensé of obliga- 
tion to their trust. McCormack presented his proposition to Bowron on 
the 26th of January, 1898. Bowron states that he took the proposition 
to Barker, his co-trustee, and discussed it with him for "three-quarters 
of an hour," being personally in favor of its acceptance. Barker ad- 
mitted the advantages of the proposition, but thought it désirable to 
trade, on the basis of retaining for the benefit of the trust, some in- 
terest in the profit to be made by the Ensley Company on a resale of 
the lands. Bowron returned and asked McCormack to concède to the 
trustées some share of his profits. McCormack took the proposition 
under advisement. Nothing further transpired in the matter for a 
month. On the 34th of February, 1898, McCormack advised Bowron 
that " his proposition could hâve acceptance or rejection of the trustées 
as it was." Bowron states the Maine had been blown up in Havana 
Harbor, stocks were dropping in New York, and capitalists were call- 
ing in loans, and he felt the more disposed to accept the proposition, 
which would relieve the trustées from their obligation for money bor- 
rowed from Barker's Bank to pay the Ensley Company, on a note of 
the trustées indorsed by the Tennessee Company, and would give them 
enough "spot cash" to put the trustées "in a position of safety." 
Barker, considering the circumstances and that the proposition was 
approved by Shook, the président of the Land Company, and Baxter, 
the président of the Tennessee Company, the parties most largely in- 
terested in the Land Company, decided to join in making the sale, and 
thereupon McCormack was notified of the acceptance of his proposai. 
It does not appear from the évidence that he importuned either of 
the trustées to accède to the proposition while it was under considér- 
ation. He simply stood fast to his first proposition, and declined, when 
asked to recède from it. 

From the whole testimony it is apparent that the acceptance of his 
proposai was the deliberate act of the trustées in the exercise of their 
judgment, after full discussion of the whole subject, in plain view of 
the situation, as the best thing to do for the company and its creditors. 
Having made his offers openly, not possessing, and not having exer- 
cised, any improper influence on the trustées, and having made no 
misrepresentations, having utilized no information gained in the service 
of the Land Company, or elsewhere, which was not equally open and 
présent with the trustées, and having paid a fair priée for the lands, 
the court cannot strike down his bargain on account of his having re- 
cently been a director, unless it rules, which is not the law, in the ab- 
sence of statutory régulations, that a director is not permitted under 
any circumstances to make an open purchase of property from trustées. 
who hâve it in charge to sell, for the payment of debts. No stretch 
of his former fiduciary relations could make it his duty to plead with 
the trustées to reject his proposition, or to warn them that possibly he 
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might niake a large profit out of the transaction. That very question 
was in the minds of the trustées and causèd them to deliberate a month 
before accepting his proposai. They considered the quantum of profits, 
and withheld acceptance of his proposition for a time while they 
weighed that very matter. It is not a fact, and no court holds, that 
the influence of the relation of a former director with trustées, ap- 
pointed as thèse were, exists in anything like the degree presumed be- 
tween guardian and ward, shortly after the termination of the relation. 
Even if the transaction hère had been between guardian and ward, 
soon after the relation terminated, it could not be overturned under 
the doctrine of Malone v. Kelley, 54 Ala. 533, Daniel v. Hill, 53 Ala. 
431, two great judgments delivered by the late Chief Justice Brickell, 
which are now landmarks in the jurisprudence of Alabama. It is not 
necessary to inquire whether, in a suit like this, in right of the Land 
Company it could rescind a sale for violation of fiduciary duty which 
a purchaser owed not to it, but to one of its stockholders individually, 
by reason of relations of the purchaser with that stockholder. Assum- 
ing that it may, it is clear that the représentatives of that stockholder 
in this case knew everything that McCormack knew, and of his efforts 
to make the purchase, that no deceit was practiced, and it further ap- 
pears that that stockholder, the Tennessee Company, although invited 
by this bill to join in the cOmplaint against this sale, bas not thought 
proper to do so. 

21. In Poster v. Mansfield Railroad Co., 146 U, S. 99, 13 Sup. 
Ct. 28, 36 L. Ed. 899, it is said: 

"Tlie défense of want of knowledge on the part of one chargea with lâches 
is one easlly made, easy to prove by his own oath, and hard to disprove ; and 
hence, the tendency of courts in récent yeara has been to hold the plaintiff to 
rigid compliance with the law, which demanda not only that he sboiild hâve 
been Ignorant of the fraud, but that he should hâve used reasonable diligence 
to hâve infornied himseJf of ail the facts." 

It is not to be supposed that complainants purchased their shares 
without inquiring what property their company possessed, and what 
gave it value. They held both old and new shares, and knew there 
must hâve been a tremendous loss, or shrinkage in value, to require a 
i-eduction of the capital stock from $10,000,000 to one-twentieth of 
that amount. They knew the Land Company had never paid a dividend, 
They knew that the value of the company's property was largely 
spéculative, and that the enterprise, from its very nature, would be 
subjected to many hazards in the trying industrial and financial condi- 
tions through which the country was passine. durin^ the period in 
which the transactions now complained of occurred. The property went 
into the hands of trustées in January, 1898, to sell for the payment of 
the company's debts, with the sanction of its stockholders. The trus- 
tées made sales and remained in possession nearly a year and a half , 
when the Land Company, with the help of the Tennessee Company, 
paid off its creditors and came to its own again, and continued its 
enterprise. Ail the while the purchasers were improving the property. 
The building of the steel plant, the object of so much solicitude and 
fruitless endeavor, had come to pass in 1898. Manufactories sprang 
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up and résidences and business houses displaced the woods and occu- 
pied the fields, and several thousand busy people dwelt, in 1902, near 
the spot where Ensley uttered bis prophecy, more than a décade before, 
as to the city which was springing up there. Two présidents of the 
Company had reported to the stocl<:holders its critical situation on ac- 
count of the Warner judgment, and sale under it, and the demands 
of its creditors. A spécial meeting had been called to deal with this 
situation of which notice had been given the stockholders by mail, as 
well as by publication in the newspapers. Some of the stockholders re- 
ceived thèse notices. Complainants lived in the same city in which 
the Tennessee Company, the majority stockholder, had an office, and 
in whose office meetings of the directory of the Land Company were 
frequently held. Communication by rail between New York and 
Ensley was easy. An inquiry could hâve been sent at any time from 
the home of complainants, in New York, to Birmingham, and an 
answer returned by mail within four or fîve days. The law charged 
complainants with knowing who their directors were, and complainants 
therefore knew that McCormack was a director, and the length of his 
service. The court does not doubt that complainants, long before the 
filing of their bill in 1902, actually knew that the Land Company had 
lost and regained possession of its property, that the trustées had been 
in possession for over a year, selling portions of the property, before 
it was restored to the Land Company, and that the Ensley Company, 
McCormack, and Ramsey had gone into possession in 1898, and that 
shortly thereafter the town began to be rapidly built there. 

The excuse the complainants tender for the delay in filing their bill 
is that they were ignorant of the secret knowledge défendants had as 
to the Steel plant, and also of their secret interest in the purchase, or 
that McCormack organized, or had an interest in, the Ensley Company 
when it bought the property from Mrs. Warner, and when it sold to 
Barker and Bowron. The proof shows that there was no plot, and 
there was no interest of the directors or trustées in the purchase by 
the Ensley Company from the trustées, other than that of McCormack, 
whose interest was open and avowed. There was no détermination of 
the Tennessee Company to build a steel plant at Ensley, at the time 
of the transactions complained of. The only thing not known to, or 
concealed from, the complainants, according to the proof, was Mc- 
Cormack's connection with or interest in the Ensley Company at the 
time it was formed, and when it bought from Mrs. Warner, and when 
it sold to Barker and Bowron, and why he formed that company. 

Complainant's knew that McCormack was a director up to the 25th 
of January, 1898, and consequently occupied fiduciary relations to the 
Land Company, at the dates when the Ensley Company was formed, 
when it purchased from Mrs. Warner, and when it sold to Barker and 
Bowron. Thèse conveyances were ail of record, and there was also on 
record a déclaration of trust by Barker and Bowron, and also, later, 
a conveyance from them as trustées to the Land Company. Thèse 
conveyances and the possessions under them showed how the trust was 
created, and how the Land Company regained title to its propeity 
and held possession for nearly three years before this bill was &\ed. 
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The Steel plant had been erected in 1898. The déniais of the bill itself 
•do not disclaim knowledge on the part of the complainants of the open 
facts of the transaction shortly after they transpired. They knew long 
ibefore the bill was filed that the Ensley Company, McCormack, and 
Ramsey were on the lands, iraproving them, and that they claimed the 
right to do so under the conveyances from the trustées. The incor- 
poration proceedings of the Ensley Company showed that it was 
formed to buy this very land, and that none of the défendants appeared 
as its officers or stockholders of record. The complainants knew then, 
or were conclusively charged with notice, that the Ensley Company 
was formed in December, bought the property in December, and sold it 
to Barker and Bowron as individuals in December, of the same 3'ear, 
1897, and that, within less than two months thereafter, this same 
Ensley Company, which had sold the property to Barker and Bowron, 
as individuals, purchased from them as trustées, paying a greater 
amount of cash for 230 acres which were carved out of it than it 
exacted two months before for the entire tract of land, and that the 
Ensley Company and McCormack, who was a director in December, 
1897, and January, 1898, was openly interested in thèse purchases 
from the trustées, and in possession of the lands, improving them. The 
facts and circumstances pertinently ^uggested the inquiry why the 
Ensley Company sold the entire tract of land to Barker and Bowron, 
as individuals, and then repurchased from them as trustées, shortly 
thereafter, a small part of the same tract, paying therefor, more than 
the amount for which the Ensley Company sold the entire tract to 
Barker and Bowron. They pointedly suggested the further inquiry, 
whether McCormack, who openly avowed an interest in the Ensley 
Company at the time of its purchase from the trustées, only two months 
after that company was formed, and after it purchased the property 
from Mrs. Warner, and sold it to Barker and Bowron before they be- 
came trustées, did not hâve some connection with that company and 
with Barker and Bowron in the beginning of the trusteeship. An in- 
spection of the record of the incorporation proceedings of the Ensley 
Company would hâve shown that whatever interest McCormack or 
Ramsey had in that company was then kept off the record. The in- 
quiry, so plainly suggested, pursued with any sort of diligence, would 
hâve led up to the discovery long before the bill was filed that Mc- 
Cormack promoted the Ensley Company, and its purchase from Mrs. 
Warner, and its sale to Barker and Bowron, and that he was interested 
in the Ensley Company at the time, and would also hâve developed 
his motive for not appearing of record in its dealings with the property 
of the Land Company at that time. 

If complainants hâve failed to pay "any attention to the afïairs of 
the Land Company," as one of them frankly testifies, saying that he 
never attended stockholders' meetings, though he had notice of them, 
but generally sent proxies whenever asked, their indifférence amounted 
to gross négligence and inattention to their own interest, and cannot 
excuse them when they become actors and seek to assert those inter- 
ests in a court of equity. Complainants knew, or were conclusively 
charged with notice, under the évidence, that McCormack, Ramsey, 
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and the Ensley Company were ail the while going ahead, in reliance 
upon their conveyances and their contracts with the trustées, ex- 
pending time, energy, and money, endeavoring to perform their en- 
gagement with the trustées, to build up the town, improving the prop- 
erty they purchased for themselves, and involving themselves in onerous 
engagements, and that the property was rapidly increasing in value. 
It was highly inéquitable, under such conditions, for complainants to 
remain idle and silent for four years. They had no right, in equity 
and good conscience, to speculate upon the défendants during this long 
period, while they were making up their minds whether they would 
claim the benefit of the venture, if it proved successful, ànd leave the 
loss to fall upon the défendants, if it turned out disastrously. , Their 
long delay, under the circumstances, estops them from complaining 
of the sales in a court of equity. Ashurst's Appeal, 60 Pa. 290 ; Twin- 
lick Oil Co. V. Marbury, 91 U. S. 587, 23 L. Ed. 328; Kent v, Quick- 
silver Mining Co., 78 N. Y. 159 ; Sheftield Land Co. v. Neill, 87 Ala. 
159, 6 South. 1 ; Foster v. R. R. Co., 146 U. S. 99, 13 Sup. Ct. 28, 36 
L. Ed. 899 ; Johnston v. Standard Mining Companv, 148 U. S. 360, 
13 Sup. Ct. 585. 37 L. Ed. 480 ; New York City v. Fine, 185 U. S. 
99, 22 Sup. Ct. 59S, 46 L. Ed. 820. 
Let the bill be dismissed. 
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(Circuit Court, W. D. Washington, W. D. October 14. 1005.) 

Courts — Cbeation of Fédéral Coukts — Construction of Act Dividing Dis- 
TBiCT of Washington. 

Act Marcli 2, 1005, c. 1305, pt 1, 33 Stat. 824, dividing Washington 
Into two judicial districts, interpreted consistently with the practiee of 
Congress and the judidal history of the country and the gênerai laws in: 
force relatlng to the fédéral judiciary and the jurisdiction and powers; 
of the fédéral courts and judges, laoks none of the essentials of a suf- 
fieient organic law, and the Circuit and District Courts of the Western 
Di.strlct of Wasliington as thereby created are the saine courts as those 
previously existing in the District of Washington, having the same Judges 
and officers and the same powers and jurisdiction within that part of 
the original district remaining after the Easteru District had been carved: 
therefrom, and being still within the boundaries are constituent parts- 
of the Ninth judicial circuit. While the ac-t does not "ordain and estab- 
lish" courts in said Western District as required by Const. art, 3, § 1, in 
express words, uor define their jurisdiction and powers further than to 
fix their ternis, nor assign the district to either of the nlne judicial cir- 
cuits, nor provide for the appointment of judges and ofBeers therein. 
otherwise than by providing that the district judge and olticers of the 
District of Washington then in office shall be th« district judge and of- 
ficers of the Western District, the intention of Congress in respect to ail 
such niatters is elear from the act and the provisions necessary tO' carry 
out such Intention, which ai-e not expressed, are to be Implied, 

At Law. 

Action to recover damages for Personal injury. This case was pend- 
Ing in the United States Circuit Court for tlié District of Wasliington, in 
the Western Division of said Dixirict. on tlie 2d day of March. 100."). on. 
which date the act of Congress dividing the state of Washington luto two 
judicial districts went into etïect. and pursuant to that statute the case was 
transferred and the record cei-titii'il to rlie United States Circuit Court for 
ihe Western District of Wasliiugiuu, and was tried before the court and a. 
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Jury at the July term, 1905, of said court, resultlng In a verdict In favor 
of the plalntlff, upon whleh a judgment was entered. Upon the hearlng of a 
pétition for a new trial, subséquent to judgment, the défendant challenged 
the validlty of the Judgment, and of air the proceedings subséquent to the 
2d day of Marcb, 1905, and denled the légal existence of the court, on the 
ground that Congress has not ordalned and establlshed a United States 
Circuit Court for the Western District of Washington. Objections for 
alleged lack of jurisdlctlon overruled, and pétition for a new ti-ial denled. 

E. E. Cushman, for plaintiff. 

C. O. Bâtes and Walter M. Harvey, for défendant 

HANFO-RD, District Judge. An attack upon the jurisdiction of 
this court has been made, and its existence denied, in an irregular 
mannèr, upon the argument of a pétition for a new trial after a judg- 
ment in favoT of the plaintifï had been entered. The formalities of 
procédure, however, are not important in considération of questions 
afFecting jurisdiction, and especially so when the constitutionality 
of the court is made the subject of a controversy. 

It is first in order to make a concise statement of the defendant's 
contention and the questions submitted for décision, and I deem the 
following a fair statement: The first section of the third article of 
the Constitution of the United States provides that: 

"The judicial power of the United States shall be vested In one Suprême 
Court, and in such inferlor courts as the Congress may from tiœe to time 
ordain and establlsh. * * • " 

By this provision, the Suprême Court is the only national court 
which can exist without the exercise of the créative power vested in 
Congress, and ail other courts, in which the national judicial power 
is, or may be, vested, must of necessity come into being by virtue 
of statutes duly enacted by Congress, and the courts of the United 
States, inferior to the Suprême Court, hâve only the powers and juris- 
diction conferred by acts of Congress. The jurisdiction of a court, 
both as to matter and the territorial limits thereof, may be enlarged 
from time to time by acts of Congress, and, in like manner, diminish- 
ed, but a national court as a distinct entity cannot be a product of évo- 
lution, nor can its origin be veiled in the dimness and forgetfulness of 
time. Therefore, if this court has a légal existence, there should be 
found somewhere in the body of the statutes enacted by Congress 
words appropriate to express a positive intention on the part of Con- 
gress to "ordain and establish" it as one of the courts composing the 
judicial system, and to clearly define its jurisdiction. 

"A court" has been defined to be an incorporeal being, and as that 
body in the government to which the public administration of justice 
is delegated. It is in this sensé that the word "courts" in the Con- 
stitution must be understood, and consistently with the gênerai plan 
of our government and the judicial history of our country the courts 
ordained and established by Congress, pursuant to the Constitution, 
should be organized tribunals, their existence should be perpétuai, 
and they should hâve the administrative and judicial powers pertain- 
ing to courts of judicature, and adéquate to the efficient administra- 
tion of justice within the scope and range of national responsibility. 
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A lavv which only makes provision for terms of court to be held at 
specified times and places is inadéquate to constitute a court having 
the attributes of continuity and permanence of existence necessary to 
be possessed by every court designed to perform the judicial func- 
tions of the government within a district. The création of a judicial 
district with defined boundaries does not of itself estabhsh any de- 
scription of tribunal, and a fortiori does not establish a Circuit Court 
of the United States. Conformably to the Constitution of the United 
States, ail fédéral judges must be appointed by the Président, by and 
with the advice and consent of the Senate, and hold their positions 
during their good behavior. A law which purports to fill the ofïice of 
judge of a newly created judicial district by designating as the in- 
cumbent of that office a judge of a difïerent district is as much a de- 
parture from the constitutional method of making appointments to 
the judiciary as would be the désignation of a district attorney or 
collector of customs to be judge of a district. Moreover, without a 
clear déclaration of a spécifie purpose to do so, there can be no legit- 
imate presumption of an intention on the part of Congress to organize 
a United States Circuit Court with only a district judge to préside 
therein, when every other judicial district in the United States is assign- 
ed to one of the nine circuits, and circuit judges and a member of the 
Suprême Court are members of the Circuit Court in each of the other 
districts. By the foregoing fundamental principles, the organic law 
of the Western District of Washington must be tested for the déter- 
mination of the question now raised as to whether a United States 
Circuit Court does or does not exist therein. The act of Congress 
entitled "An act to divide Washington into two judicial districts," 
approved March 2, 1905, c. 1305, pt. 1, 33 Stat. 824, is the organic 
law, and the whole thereof, because previous to its enactment there 
was no Western District of Washington, and there has been no sub- 
séquent législation afifecting the question. This statute provides that 
ail that portion of the state of Washington which includes certain nam- 
ed counties, with the waters thereof, and ail Indian réservations there- 
in — 

"Is hereby detached from the judicial district of Washington, and made a 
separate judicial district, and shall be called the 'Eastern District of Wash- 
ington,' and the residue of said state of Washington, with the waters 
thereof, shall hereafter be the 'Western District of Washington.' " 

The second section of the act provides that the District Judge of the 
judicial district of Washington in office at the time this act takes ef- 
fect shall be the District Judge for the Western District of Washing- 
ton, and that the clerk of the Circuit Court, the clerk of the District 
Court, the district attorney, assistant district attorneys, marshal, 
deputy marshals, deputy clerks, and référées in bankruptcy résident 
in said Western judicial district of Washington shall continue in office, 
and be such officers in said Western District until the expiration of 
their respective ternis of office, or until their successors shall be duly 
appointed and qualified. Section 6 of the act provides that the office 
of marshal, district attorney, deputy marshals, assistant district at- 
torneys, and ail other officers authorized by law and made necessary 
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by the création of two districts and ail vacancies in either of said 
districts shall be filled in the manner provided by law, and provides 
for the compensation of ail the oflicers of the two districts, except 
judges. The act does net by apt words ordain and establish either 
a District Court or a Circuit Court in either of the two districts, and, 
without having in any preceding section mentioned a District or a 
Circuit Court, the seventh section provides that ail causes and pro- 
ceedings of every name and nature, except criminal, now pending in 
the courts of the judicial district of Washington, shall be transferred 
to and proceeded with in the Eastern and Western judicial districts, 
respectively. That part of the section relating to the Western District 
reads as follows : 

"And ail causes and proceedlngs of every name and nature, except criminal, 
now pending in the courts of the judlelal district of Washington as bere- 
tofore constituted, whereof the courts of the Western judicial district of 
Washington as hereby constituted would hâve had jurisdiction if said district 
and the courts thereof had been constituted when said causes or proceedings 
were instituted, shall be, and are hereby, transferred to and the same shall 
be proceeded with in the Western judicial district of Washington as hereby 
constituted, and jurisdiction over the same Is hereby vested in the courts of 
said Western judicial district, and the records and proceedings therein and 
relating to said proceedings and causes shall be eertifled and transferred 
thereto: Provided, that ail motions and causes submitted, and ail causes 
and proceedings, except criminal, Including proceedings in bankruptcy, now 
pending In said judicial district of Washington as heretofore constituted, in 
whlch the évidence bas been taken in whole or In part before the présent 
district judge of the judicial dlstcict of Washington as heretofore constituted, 
or taken in whole or in part and submitted and passed upon by the said 
district judge, shall be proceeded with and disposed of In said Western judicial 
district of Washington as constituted by this act." 

Section 8 provides that regular terms of the "Circuit and District 
Courts of the United States for the Western District of Washington" 
shall be held at the times and places therein specified. 

Section 9 provides: "That the terms of said courts shall not be 
limited to any particular number of days, nor shall it be necessary 
to adjourn by reason of the intervention of a term elsewhere; but 
the court intervening may be adjourned until the business of the court 
in session is concluded." 

Section 11 repeals ail other laws so far as inconsistent with the 
provisions of this act, and section 12 provides that the act shall take 
■effect immediately after its approval by the Président. Sections 3, 
4, and 5 relate exclusively to the Eastern District, and section 10 re- 
lates exclusively to prosecutions for offenses committed prior to the 
date of the act. Having set forth substantially the provisions of this 
law, it is to be especially noted that there is an omission of the 
créative words which an observance of the Constitution would indi- 
cate as appropriate and necessary to ordain and establish courts. 
1?here is also an omission of any gênerai provision defining the 
jurisdiction and powers of courts within either of the two newly or- 
ganized districts. The act fails to confer upon the courts mentioned 
jurisdiction and power co-extensive with that of other District and 
Circuit Courts of the United States; the only jurisdiction conferred 
being limited to causes and proceedings pending at the time of the 
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enactment, except as provided in the tenth section relating to offenses 
previously committed. The act also omits any provision assigning 
the newly created districts to either of the nine judicial circuits of the 
United States, and omits any référence to the Circuit Judges and 
Justices of the Suprême Court. In view of thèse defects in the law, 
there is no United States Circuit Court for the Western District of 
Washington, unless by judicial construction there shall be read into 
the law a presumption of intention on the part of Congress to ordain 
and establish District and Circuit Courts by merely assuming that 
they would necessarily corne into existence to fit into and fill out the 
organization of the two districts which the act créâtes. It is the de- 
fendant's contention, however, that inferences and presumptions are 
not permissible for the purpose of supplying apparent omissions in 
statutes of words essential to create new courts and confer jurisdic- 
tion upon them, under the Constitution of the United States. 

This court does in fact exist, and it has been recognized and its 
jurisdiction invoked by litigants and the executive department of the 
government. The Suprême Court of the United States, as well as 
the Circuit Court of Appeals for the Ninth Circuit, has treated it as 
a lawfully established Circuit Court of the United States, subject to 
the appellate jurisdiction of those tribunals, by issuing writs of man- 
date directing judgments affecting important rights to be entered in 
accordance with their décisions, and, on the ground that the court 
cannot cease to perform its functions, it might décline to listen to the 
defendant's invitation to déclare itself nonexistent, and pass the ques- 
tions up to the appellate courts for final détermination, but I deem 
it my duty to render a décision and give reasons for overruling the 
defendant's protest. 

In deciding the question submitted, I am required to ascertain the 
object which Congress had in view when the statute under considéra- 
tion was enacted, and to give effect to the législative will, as expressed 
by its provisions. The crudeness of this pièce of législation must 
be admitted, and from its crudeness arises the necessity for judicial 
construction. A law is not to be ignored nor set aside as a nullity 
merely because its meaning is obscured by imperfections in its com- 
position. If enough is expressed to enable intelligent minds to as- 
certain the législative will, necessary inferences must be drawn to 
supply omissions and correct apparent defects. It is impossible to 
be mistaken with regard to the real object of this law, when a view 
is taken of the conditions and circumstances which prompted its en- 
actment. The State of Washington was admitted into the Union of 
States on an equal footing with the original states, and by the en- 
abling act it was made a judicial district and attached to the Ninth 
Judicial Circuit. The powers and jurisdiction of other Circuit and 
District Courts were conferred upon a Circuit Court and a District 
Court for said district. Pursuant to that law and the compact con- 
tained in the state Constitution, Washington entered the Union, and 
thereafter the Circuit and District Courts were organized, and 
through them the national government performed its judicial func- 
tions within the state. The district being large, and the volume of 
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business toô gteat for one Circuit Court and one District Court, there 
was neëd fôr additional courts for the prompt and efficient adminis- 
tration bf the national laws within the state, and to meet that exigency 
the statute of March 2, 1905, was enacted. It is certain that the in- 
tention of Congress was to reorganize, and not to disorganize, the 
national judiciary within this state. If the law might be considered 
as an act which in effect abolished the previously existing courts with- 
out establishing successors of each in both districts, it would be both 
absurd and unconstitutional, because it would deprive the govern- 
ment of the instrumentality essential for the performance of an im- 
portant part of its functions within the state, and that would be a vio- 
lation of the compact which permanently binds Washington to the 
other States as a member of the Union. For that reason, the law 
must be construed in a way to assert the continued existence of 
courts compétent to enforce the national laws within the state oi 
Washington, and préserve uniformity in the opérations of the govern- 
ment in ail the states. To that end, it is imperatively necessary to 
import into the statute a législative intention to continue ail the ju- 
dicial power theretofore vested in a Circuit Court and a District Court, 
but to be exerted through a Circuit Court and a District Court for 
each of the two districts which the act créâtes. That intention is 
plainly indicated by the provisions of the act retaining the District 
Judge and district officers of the district as previously constituted, 
and their successors, in service in their respective positions, and by 
the sections which provide for terms of both Circuit and District 
Courts, to be held in each of the two districts. The scheme of es 
tablishing fédéral courts by assumption and necessary implicatior. 
is not new, and the lack of a plain déclaration in words apt for the 
purpose of brdaining and establishing courts is not peculiar to this. 
particular statute. Slovenliness of style and inaccuracy in the use of 
words and phrases, and the omission of important provisions, are 
noticeable in many of the judicial statutes. I will cite only a few of 
the many instances to be found in the laws as originally enacted. See 
an act to establish the judicial courts of the United States (Act Sept. 
24, 1789, c. 20, 1 Stat. 73); an act to provide Circuit Courts for the 
Districts of California and Oregon, and for other purposes (Act 
March 3, 1863, c. 100, 13 Stat. 794) ; an act to provide for a District 
Court and a Circuit Court of the United States for the District of 
Nevada, and for other purposes (Act Feb. 27, 1865, c. 64, 13 Stat. 
440) ; an act to detach certain counties from the United States ju- 
dicial district of California, and to create the United States judicial 
district of Southern California (Act Aug. 5, 1886, c. 928, 24 Stat. 
308 [U. S. Comp. St. 1901, p. 324]); an act to amend the Revised 
Statutes of the United States relating to the Northern District of 
New York, to divide the same into two districts, and provide for the 
terms of court to be held therein, and the officers thereof, and the dis- 
position of pending causes (Act May 12, 1900, c. 391, 31 Stat. 175 
[U. S. Comp. St. 1901, p. 395]); an act to divide the state of West 
Virginia into two judicial districts (Act Jan. 22, 1901, c. 105, 31 
Stat. 736 [U. S. Comp. St. 1901, p. 440]); an act to divide Kentucky 
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into two judicial districts (Act Feb. 12, 1901, c. 355, 31 Stat. 781 
[U. S. Comp. St. 1901, p. 360]). 

Beginning with those of récent date, I find that the act creating 
the Western District of New York, and the acts dividing the Districts 
of West Virginia and Kentucky, foiind on pages 175, 736, and 781 
of the thirty-first volume of United State Statutes, are similar in every 
important particular to the statute under considération. It is re- 
grettable, liowever, that those statutes should hâve been taken as 
models, instead of the act creating the Middle District of Pennsyl- 
vania, and estabhshing courts therein, found on page 880 of the same 
volume (Act March 2, 1901, c. 801 [U. S. Comp. St. 1901, p. 405]). 
The act relating to the state of Nevada constituted that state a judicial 
district, and provided for the appointment of a District Judge, mar- 
shal, district attorney, and for clerks and deputies, and attached the 
district to what was then the Tenth Circuit, now the Ninth Circuit, 
and prescribed the place and times for holding terms of the Circuit 
Court of the United States and of the District Court of the United 
States for said district, and conferred upon the District Court of the 
United States for the District of Nevada, and the judge thereof, and 
upon the Circuit Court of the United States for said District of Ne- 
vada, and the judge thereof, the same powers and jurisdiction in said 
district vi^hich are vested in said courts and judges of the United 
States in the other districts of the Tenth Circuit. The act does not 
by express words ordain and establish a Circuit Court or a District 
Court otherwise than by creating a district, providing for the ofificers 
necessary to organize courts, prescribing the terms of a District 
Court and a Circuit Court to be held, and conferring jurisdiction and 
judicial power upon the courts and judges. 

The Circuit Courts for the Districts of Cahfornia and Oregon were 
organized putsuant to acts of Congress, approved March 3, 1863 
(12 Stat. 794, c. 100). In lieu of a clear déclaration estabhshing a 
Circuit Court to exist continuously in each of said districts, the ef- 
fective words of that statute are as follows : 

"And there shall hereafter be Circuit Courts beld for the districts of the 
•states of California and Oregon by the Chief Justice, or one of the Associate 
Justices of the Suprême Court of the United States assigned or allotted to 
the circuit to which sueh districts may respectively belong, and the District 
Judges of sueh districts, severaily and respectively. either of whom shall con- 
stitute a quorum, which Circuit Courts, and the Judges thereof, shall hâve 
like powers and exercise like jurisdiction as other Circuit Courts, and the 
Judges thereof." 

The act of August 5, 1886, c. 928, 24 Stat. 308 [U. S. Comp. St. 
1901, p. 334], by which the Sotithern District of California was cre- 
ated, contains no clause creating courts or conferring jurisdiction 
other than the provisions establishing the new district, and provid- 
ing for the appointment of a district judge and officers for the new 
district, and designating the times and places for holding terms of the 
Circuit and District Courts. That law deserves commendation in 
one particular. It does not disturb the previously existing courts 
in California, except to the necessary extent of cutting ofï part of 
their territorial jurisdiction, and substituting "Northern District of 
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California" for "District 6î Californîa" as the désignation of the orig- 
inal district. ît détaches from the district as previously existing cer- 
tain named counties, but omitted to attach the new district to the Ninth 
Circuit, or any circuit, and it did not designate the judges authorized 
to hold the Circuit Court therein, unless inferentially by providing: 
"That the Circuit and District Judges of said Southern District of Cali- 
fornia shall each, respectivèly, appoint a clerk for their respective 
courts." It is only by reason of the fact that the territory comprised 
within the Southern District of California was within the Ninth Cir- 
cuit, and is geographically situated so as to be conveniently attached 
to the Ninth Circuit, and because the act did not express an intention 
to change the boundaries of the circuit, that said district can be con- 
sidered as being, by légal implication, a constituent of the Ninth Cir- 
cuit. 

Judiciary Act 1789, c. 20, 1 Stat. 73, under which the fédéral courts 
were first organized, created 13 judicial districts, and created a dis- 
trict court for each, and also made provision for terms or sessions 
of said courts, but it contains no similar words creating or establish- 
ing Circuit Courts as permanent, organized bodies. The Circuit 
Courts originally came into existence by virtue of a clause in the 
fourth section of the act, which reads as follows : 

"And that there shaïl be held ànnually In each district of said circuits, two 
courts, which shall be called Circuit Courts, and shall conslst of any two 
justices of the Suprême Court, and the district judge of such districts, any 
two of wliom shall eonstltute a quoriun." 

It has never been supposed that this provision of the first judiciary 
act requîred two Circuit Courts to be organized ànnually in each dis- 
trict, although that is the literal effect, if the word "courts" as there 
used means organized judicial bodies. If that définition is not com- 
prehended in the sentence, there is no provision in the act whereby 
the Circuit Courts were established. In the practical interprétation 
of the law by the opération of the govemment under it, the words "two 
courts" mean two terms of a court and the sensé of the law is the same 
as it has been rendered by the compilation of the Revised Statutes of 
the United States. The same formula by which the Circuit Courts 
were originally established has been copied substantially in a number 
of acts of Congress creating additional Circuit Courts. See the act 
relating to North Carolina (Act June 4, 1790, c. 17, 1 Stat. 136) ; 
the act relating to RhodeTsland (Act June 23, 1790, c. 21, 1 Stat. 
128); the act relating to Vermont (Act March 2, 1791, c. 12, 1 
Stat. 197) ; the act to -amend the judicial System of the United States 
(Act April 29, 1802, c. 31, 2 Stat. 156) ; the act establishing Circuit 
Courts in the Districts of Kentucky, Tennessee, and Ohio (Act Feb. 
24, 1807, c. 16, 2 Stat. 420). In ail of the instances cited Congress 
has exercised the power to ordain and establish Circuit Courts, by en- 
acting laws creating districts, and, except in the act establishing the 
Southern District of California, designating the judges to be con- 
stituent members of courts styled "Circuit Courts," and providing 
for the other necessary officers in each district, and fixing the places 
and dates for holding terms of said courts, and defining their powers 
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and jurîsdiction, except the acts cited which divided the districts 
of California, New York, West Virginia, and Kentucky. In the new 
districts which those acts established, the courts must dérive their 
powers from laws under which the national judicial System originally 
took root, or else from the Revised Statutes of the United States, 
and subsequently enacted gênerai laws defining the jurisdiction 
and powers of United States courts and judges. Notwithstanding 
the omission in each of said laws of accurate words to ordain 
and establish or create a Circuit Court in each district, the 
judges, attorneys, marshals, and clerks organized the Circuit Courts, 
and they hâve exercised the powers and jurisdiction conferred. They 
exist in fact and rightfully, although the constitutionality of their 
existence rests upon necessary implications and légal presumptions. 
The method, however, of establishing courts, by taking for granted 
that they will spring into existence naturally to fill the places provided 
for them in the judicial system, has been sanctioned by time and by 
the vast importance of the judgments and decrees which they hâve 
rendered. It is too late now to question the lawfulness of their ex- 
istence, although it may not be possible to deny the logic of an assail- 
ing argument based upon the postulâtes that no court inferior to the 
Suprême Court of the United States can exist constitutionally, until 
it shall hâve been ordained and established by a law enacted by Con- 
gress, and that a law effective to confer judicial power upon a tribu- 
nal not in being must, in positive words, clearly express the législa- 
tive will to both create the tribunal and confer the power. 

The District of Washington included within its boundaries the whole 
State of Washington, and it was ail within the Ninth Judicial Circuit. 
As the act dividing the district does not by any express provision, 
nor by implication, change the boundaries of the circuit, nor diminish 
the jurisdiction of the appellate courts, nor impair the powers of the 
justices and judges thereof, the gênerai laws of the United States 
relating to the jurisdiction, powers, and duties of the Suprême Court 
and its members, and of the Circuit Court of Appeals, and circuit 
judges hâve the same force in both districts now as previous to the 
division, and the Justice of the Suprême Court allotted to the Ninth 
Circuit, and the Circuit Judges of the Ninth Circuit, are ail members 
of this court. 

The peculiar situation in which I am placed by the defendant's pro- 
test at this stage of the case compels me to assign reasons for assert- 
ing the lawful authority of the district judge as a member of this 
court. Perhaps I am magnifying the importance of this matter ; but, 
in view of the many surprises in the décisions of the appellate courts 
of jurisdictional questions, it behooves the nisi prius courts to look 
well to the foundation upon which their jurisdiction rests, in every 
case when a doubt is suggested, and I am constrained to consider the 
questions raised by the defendant's protest seriously. 

Now, as to the question whetber there is or is not a lawfully ap- 

pointed district judge for the Western District of Washington. My 

appointment as a District Judge was made by the Président and con- 

firmed by the Senate, and my tenure is during good behavior, and I 

UIF.— 12 
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hold a commission issued by the Président. The district for which 
I was appointed originally included within its boundaries ail of the ter- 
ritory now constituting the Western District of Washington, and my 
résidence is within that district. There was within the state of Wash- 
ington one complète organization — division of the district made neces- 
sary only one additional organization — and the act provides for only 
one new set of district ofïîcers, and by express provisions retains the 
existing organization, intact, for service in the Western District, and 
the only important change efïected by the law is the establishment 
of one new district, with officers necessary to organize the new courts 
therein. Realities do not give way to mare théories, and the real sub- 
stantial fact of controlling importance in the détermination of this 
branch of inquiry is that the judicial district originally established 
when the state of Washington was admitted into the Union, and the 
courts therein are not changed by the act dividing the district, except 
in nsme and by the severing of part of the territory thereof, and the 
consequential diminution of territorial jurisdiction. The assignment 
of the District Judge to serve as judge of a district thus reduced is 
not the same thing as an attempt to make an original appointment 
of a particular person to a newly created ofiRce by an act of Congress, 
and does not violate the Constitution. A décision to the contrary 
would necessarily rest upon a theory which would impeach the con- 
stitutionality of the Circuit Courts of Appeals of ail the nine circuits, 
for the act creating those. courts désignâtes the judges composing 
them, and ail the Circuit Courts in the United States are vulnérable 
to the same objection, for they ail exist by virtue of acts of Congress 
which désigna te the judges thereof. 

The act of March 3, 1905, dividing Washington into two judicial 
districts interpreted consistently with the practice of Congress and 
the judicial history of the country, and the gênerai laws in force re- 
lating to the fédéral judiciary and the jurisdiction and powers of the 
fédéral courts and judges, lacks none of the essentials of a sufficient 
organic law, and I hold that this court exists legally and is, in fact, 
the same United States Circuit Court in which this action was origin- 
ally commenced. Its title has been changed to conform to the change 
made by detaching part of the territory previously within its juris- 
diction to form a new district, but in other respects it is the same court, 
having the same judges and officers, and the same power and jurisdic- 
tion within the remaining part of its territorial jurisdiction that it had 
previous to the division of the district, and it is still within the bound- 
aries of the Ninth Judicial Circuit, and a constituent thereof. 

I direct that an order be entered overruling the defendant's protest 
and denying the pétition for a new trial. 
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BAINTJM V. AMERICAN BRIDGE CO. OF NEW YORK. 

(Circuit Court, W. D. Peunsylvania. October 23, 1005.)] 

No. U. 

X. Parties — Misnomeb ci' Défendant — Amendment. 

The plaintlff's statement in an action for Personal in.inry agnlnst a 
foreign corporation, alleged to be a corporation of New Jersey, specificaj- 
ly set out tlie facts, clearly Indentifying tlie défendant, the work in 
whlch It was engaged, and the tlme and place of the injury. There were 
In fact two corporations, closely connected and having the same naine, 
except that one was "of New Jersey" and the other "of New York." 
Both had the same résident agent, on whom the process was served, an'd 
the sanie attorneys, who entered appearance for défendant and prepared 
the case for trial, when it was discovered that the New York corpora- 
tion was in fact the one doing the work. Held, that the court had power 
under Rev. St. §§ 948, 954 [U. S. Comp. St. 1901, pp. 69.5, 690], to permit 
plaintlff to amend by substituting the name of the real défendant In- 
tended, and that such power would be erercised, especially where ob- 
jection was not made until such time had elapsed as would bar a new 
action. 

[Ed. Note. — For cases in point, see vol. 37, Cent Dig. Parties, §§ 88-90,. 
164, 166.] 

2. Masteb and Servant — Action eob Injuey to Servant — Question foe Jcet. 
The question of the liabilily of a défendant for an injury to plaintlff, 
a boy 16 years old in its employ, on the ground that defendant's foreman 
required him to perform an act whlch subjected him to a danger whlch 
a foreman exercising ordinary prudence would not bave subjected him to, 
held one for the jury under the évidence. 

[Ed. Note. — For cases In point, see vol. 34, Cent Dlg. Master and 
Servant ! 1042.] 

At Law. Sur motion for new trial. 

Chas. A. Poth and Ward Bonsall, for plaîntiff. 
Reed, Smith, Shaw & Beal, for défendant. 

BUFFINGTON, District Judge. Tliis is a motion for a new trial. 
On October 11, 1904, the plaintifï, Frank E. Bainum, a minor and citi- 
zen of Pennsylvania by his next friend, brought suit in this court 
for the recovery of damages for personal injuries against the Amer- 
ican Bridge Company, averring it was a corporation of the sta' z of 
New Jersey. In the statement filed with the prœcipe, a detailed state- 
ment was made of the bridge construction work the défendant was 
engaged in, the place where it was being done, the employment of the 
plaintifif by the défendant, the name of the superintendent under 
whom he worked, and such full particulars as left, or now leave no 
question as to the identity of the place or manner or circumstances 
of the alleged injury. The marshal returned the summons as served 
on "Emil Gerber, authorized agent in Pennsylvania, upon whom serv- 
ice can ,be made." On November 7th foUowing, Messrs. Reed, 
Smith, Shaw & Beal, by prœcipe filed, entered their appearance "for 
the American Bridge Company, the défendant above named." The 
statement and indorsement referred to in the praecipe was simply 
"The American Bridge Company," without further addition. The 
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cause was placed upon the trial list and counsel for défendant pre- 
pared for its défense, but a short time before trial discovered that 
the défendant company which had been engaged in the construction 
work where the accident occurred was not a corporation of the state 
of New Jersey, but one of the state of New York. In point of faci 
there was an American Bridge Company chartered by the state of 
New Jersey, but it was engaged in manufacturing bridges, and the 
American Bridge Company chartered by the state of New York was 
engaged in erecting the bridges constructed by such New Jersey 
company. Both were subsidiary companies of the United States 
Steel Corporation. The defendant's counsel were employed by both 
the New York and the New Jersey companies, the casualty work of 
both companies was in charge of the same person, and the same person 
was the authorized agent for légal service in Pennsylvania upon both 
companies. 

Under thèse circumstances, the court regarded the case as one proper 
for the exercise of that remédiai power by way of amendment with 
Vvfhich courts are invested in order to effect justice and prevent in- 
justice through mistake. The fédéral statutes (Rev. St. §§ 948, 95i 
fU. S. Comp. St. 1901, pp. 695, 696]) are libéral in dealing with 
amendments. We think discretionary power in that regard was hère 
properly exercised, and the plaintiiï allowed to amend by averring 
an incorporation by New York state, instead of one by New Jersey. 
There was no question as to the locality of the accident or of the iden- 
tity of the company engaged in the work or employing the plaintiff. 
The counsel for that company appeared and prepared its défense, and 
ail parties supposed the real parties to the accident were the parties 
to the suit. Now, to refuse the bénéficient power of amendment, 
so as to place on record the parties who had ail along supposed they 
were on record, would be shocking to the sensé of justice, and espe- 
ciaily so when the statute of limitations would bar another suit by the 
plaintiff. The similarity of names misled counsel for défendant, and 
the failure of the plaintiff to know that there were two corporations of 
substantially the same name and engaged in the same gênerai busi- 
ness was quite natural. There was no new cause of action stated, 
and the fact that the statute of limitations would bar the plaintiff un- 
less the amendment was allowed has been held ground for such al- 
lowance. Sanger v. Newton, 134 Mass. 308 ; Elting v. Dayton, 67 
Hun (N. Y.) 425, 22 N. Y. Supp. 154; Risley v. Phcenix Bank, 2 
Hun (N. Y.) 349; Dana v. McClure, 39 Vt. 197; Lottman v. Barnett, 
62 Mo. 159; Wood v. Lane, 84 Micli. 521, 47 N. W. 1103; Schieffelin 
V. Whipple, 10 Wis. 81. By permitting this amendment, neither the 
nature of the case nôr the real issue betiveen the real parties is chan- 
ged, and the fédéral courts permit amendments in furtherance of jus- 
tice. Bamberger v. Terry, 103 U. S. 40, 26 L. Ed. 317; Hodges v; 
Kimball, 91 Fed. 845, 34 C. C. A. 103. 

The main complaint now made on the motion for a new trial is that 
the case was allowed to go to the jury. We think it would. hâve been 
an unwarranted act on the court's part to itself pass on the issue. 
Briefly stated, thèse éléments were in the case: The défendant com- 
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pany had previously donc construction work on Brunot's Island, and 
had left its tools in its office there. At the time of the accident it 
was doing work at Esplen, on the south side of the Ohio river, op- 
posite the island. A railroad bridge across that stream also crossed over 
the island, but some 30 feet above the ground. The Dravo Construc- 
tion Company, which was doing work on the island for the Phila- 
delphia company, the owner of it, built steps from the ground up to 
the footpath of the bridge. This enabled workmen and other people 
to reach either shore by way of the bridge. The steps had two land- 
ings, were steep, and the upper portion was shaded from the sun's 
rays. They had one side rail, which was waist high. They were the 
only means of getting from the bridge to the defendant's tools. The 
accident occurred November 29th. It was a cold freezing morning. 
It grew warmer toward noon, but the sun did not reach the upper part 
of the stairs where this accident occurred. The defendant's work at 
Esplen was under the exclusive control of Mr. Riddle, its foreman, 
who had full power to oversee, manage, hire, and discharge. There 
was évidence of the condition of the steps that morning, that they 
were icy, and several of the men slipped on them as they came down. 
Riddle had bèen up and down them that morning. He was not ask- 
ed, and gave no testimony, as to their condition. About 11 o'clock 
it was discovered the work of the whole érection gang would hâve to 
stop until certain tools could be obtained from the office on the island. 
The plaintifï was employed as tool boy. He was 16 years old, and 
weighed about 130 pounds. It was contended by plaintiff's counsel 
that, although he had a lot of idle men waiting until the boy's return, 
the manager, though knowing the condition of the steps, and requir- 
ing haste on the boy's part, sent him to bring an unwieldy, burdensome, 
and dangerous load up steep, icy, unprotected steps, and that, in view 
of the boy's youth, this unduly subjected him to an unwarranted risk, 
which resulted in the accident. 

The question of the ownership of the bridge and the steps are not 
in our judgment material. It suffices to say they were private prop- 
erty and were the only path the plaintifï could go to perform his duty. 
The steps were steep, icy, and protected by a single rail, waist high ; 
a place that required care and caution when in that condition on the 
part of a man with his hands free to grasp the rail. The boy was 
sent for several articles. It was hard to conçoive of a more unwieldy, 
unhandy load to carry, and one that was more likely to embarrass 
one more in case of a fall. Différent witness testify as to the différent 
articles — an auger, a carpenter's square, a spirit level, a carpenter's 
foot adze, and a two-handled cross-cut saw. To thèse were added 
the manager's lunch box, which the boy carried on his little finger, 
and two dozen long wire spikes in his pocket. The boy makes no 
mention of the auger, which one of the witnesses spoke of, but describ- 
ed his load and the accident as follows : 

"Q. State how you carried tliem. A. Well, I had the naili? in my pocket, 
and I had the foot adze and the spirit level in uiy right haud, and I had the 
•cross-eut saw and the square over my shoulder in my left hand, and the 
lunch box in my right hand. O. Whose lunch box was that? A. Mr. Rià- 
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die's, the foreman's. Q. Could you hâve carrled thèse tools In one hand, so- 
that you could hâve held to this raillng wHh this other hand? A. No, sir; 
nor nobody else could. Q. When you got that load you started up the 
steps? A. Tes, sir. Q. Did anytlilng happen while you were going up the 
steps before you got up to the first landing? A. No, sir. Those steps, the 
sun was on them, and It had melted ail the snow on them. There wasn't 
any iee on the first steps going up. but the other steps were shaded by the 
bridge. Q. Just describe your fall as well as you can. A. Well, I was 
going up the steps; I got on the landing, and had turned up the second 
flight of stalrs, and I got to the second step, and my foot sllpped, and I 
tried to catch myself, but had I couldn't; I would hâve to drop the tools if 
I would ; but I sllpped and fell before I could thlnk hardly of catching my- 
self, and I hit the landing, and there was no second railing on the landing; 
there Is a top railing, but there is no second railing, and I slipped under that 
other railing, and fell 27 feet and lit across a log on the ground." 

It will thus be seen the boy slipped on the steps, evidently, and 
slipped down to the landing, which Seing unprotected save by a waist- 
high rail, he went under it and fell to the ground. Part of the tools 
remained on the landing; part fell below. The boy fell across a log, 
his back was broken, and he is now an inmate of the Home for In- 
curables. Under the charge of the court, the verdict of the jury must 
be regarded as establishing the fact that "the boy was required to per- 
form an act which subjected him to a danger whicli a foreman ex- 
ercising ordinary prudence would not hâve subjected the boy to in 
the line of that employment." When ail the circumstances are con- 
sidered, the âge of the boy, the character of the steps, their icy con- 
dition, the unwieldiness of the load, the requirement of haste, we cer- 
tainly cannot say the submission of the case to the jury was error,and' 
we will not say their verdict was unwarranted. The results of the 
injury were permanent and so grave that we do not feel impelled to- 
set the verdict aside as unduly excessive. 

The motion for a new trial is refused. 
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(District Court, D. Maine. October 24, 1905.) 

No. 30. 

1. SHIPPING INJUEY OP VESSEL WHJLB DISCHARGINQ t,IABn.ITT OF CON- 

SIGNEE. 

It is incunihent on a consignée, required by the charter to discharge 
a vessel, to deslgnate a suitable place for her to lie while discharging, 
and to know, as far as by reasonable effort it can be ascertained, that 
such place is reasonably safe; and this obligation extends to ail the 
conditions in which the vessel Is placed and to ail the dangers to which she 
Is exposed while effecting her discharge, and the consignée is respon- 
sible for the négligence or want of knowledge of Its agent In charge of 
the v?ork, through which the vessel Is injured. 

2. Same — Injury of Vessel at Dock feom Electbic Wise. 

lîespondent, a street railroad company, was consignée of a cargo of 
coa), which it was to discharge at a certain dock. The owner of the 
dock, as its agent, had charge of the discharging, and during the work, to 
avoid the expense of windlng the vessel to bring her after hatch opposite 
the discharging platform, nioved her forward, until her headgear pro- 
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jected over a bridge and the track and feed wlres of respondent's road 
thereon. Nelther the master nor respondent's agent had any actual 
knowledge of any danger from th'e wires, and the agent assured the 
master that there was no danger to the vessel, although there mlght be 
danger of breaking the wires. During the night the vessel's chains set- 
tled against the wires, and she was set on flre by the electrlcity and in- 
jured. Held, that respondent was chargeable wlth knowledge of the dan- 
ger, which it was bound to know, and that it was not relieved from Ua- 
bility by the want of knowledge of its agent ; also, that the vessel was 
not chargeable with contributory fault because of the want of knowledge 
of the master, since it was not bis duty to know, and he had the right to 
rely on the statement of respondent's agent. 

In Admiralty. Suit for injury to vessel while discharging. 
Benjamin Thompson, for libelants. 
Samuel W. Emery, for défendants. 

HALE, District Judge. The libelants, as owners of the schooner 
Frank W. Benedict, seek to recover damages sustained by the schooner 
while occupying Cutts' wharf at Kittery Point, Me., a wharf used by the 
respondent for the discharge and storage of its coal, and at which the 
schooner was docked and lying while the respondent was discharging 
the cargo of coal consigned to it, and brought for it from Philadelphia. 
The Frank W. Benedict is a three-masted schooner, of a coal-carrying 
capacity of 850 tons. In August, 1903, she was chartered to the re- 
spondent to carry a cargo of coal from Philadelphia to Kittery Point, 
Me. In pursuance of the charter, the schooner received on board at 
Philadelphia 863 tons of coal, for which the usual bills of lading were 
executed, which provided that the cargo should be delivered to the 
respondent at Cutts' wharf, Kittery Point, and should be discharged by 
the consignée. The respondent is engaged in operating an electric 
road between Kittery Point, Me., and Portsmouth, N. H. The wharf in 
question is located at Kittery Point in the town of Kittery, and was own- 
ed at the time of the injury by Joseph D. Cutts, who was then employed 
by the respondent to discharge its coal and deliver the same as needed. 
It is situated about 60 feet below the bridge, which crossed at nearly a 
right angle with it, and over which the respondent's track and feed wires 
are located. It extends out from the shore about 150 feet, and is from 
35 to 40 feet wide at its outer end, and has upon it a discharging stage. 
In discharging a vessel, it is necessary to bring the hatch through which 
the cargo is to be discharged abreast of the discharging stage. In ordei 
for a vessel of the character of the Frank W, Benedict to discharge at 
this wharf from her forward hatch, it was necessary to dock her with 
her bow pointing up river in the direction of the respondent's bridge. 
In order to discharge from the after hatch, which was some 38 feet aft 
of the fore hatch, it was necessary to bring that hatch abreast of the 
stage. This could be done either by winding the vessel, or by hauling 
her ahead sufficiently far so that the hatch would be abreast of the stage. 
If this latter course was adopted, her headgear would necessarily be 
over the respondent's bridge and over its track and feed wires. The 
' schooner arrived at Kittery Point September 9, 1903. The next morn- 
ing the master of the schooner, Capt. Look, reported to the respondent 
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Company at its office, and was referred to its agent, Mr. Cutts, as the 
person who would discharge the cargo at his wharf. The agent told 
him to dock the schooner when the tide got up. The schooner was 
docked at high water, the bow heading up river towards the bridge of 
the respondent company, and her forward hatch abreast of the dischar- 
ging stage, in accordance with the directions of Mr. Cutts, who was 
himself upon the wharf, and made the schooner's hnes fast. The dis- 
charge of the schooner was proceeded with by the respondent, the of- 
ficers of the schooner giving no directions as to the discharge. On Sep- 
tember 14th the discharge from the forward hatch had been completed. 
To discharge ail the cargo from the forward hatch would bave involved 
much extra labor and expense. Just before the discharge from the fore 
hatch had been completed, Capt. Look and Mr. Cutts had some con- 
versation about winding the vessel, but Mr. Cutts concluded that he 
could haul the schooner ahead, and save some expense, and that there 
was room enough to let the schooner go forward sufficiently far to bring 
the main hatch abreast of the discharging stage. Accordingly the lines 
were slacked, in order to let the tide set the schooner ahead. After the 
schooner had been slacked ahead about 32 feet, and within 6 feet of the 
distance necessary to bring the main hatch abreast of the discharging 
stage, it was found that there was danger of the vessel fouling the 
respondent's wires if she went ahead any further. Thereupon, the 
lines having been made fast, it was found that the schooner's jib boom 
extended over the respondent's bridge. Mr. Cutts found it necessary 
to hoist up the schooner's martingale, in order to allow her to go ahead 
far' enough to bring the main hatch to the stage. Accordingly, the 
martingale was hoisted up at an angle of about 39 deg. At that time 
the master and mate of the schooner and Mr. Cutts had a conférence 
upon the bridge. The tide was about two-thirds flood. They were in 
some doubt vi'hether on the low water the schooner's headgear would 
come down on the wires. Mr. Cutts took measurements, and then stat- 
ed that he did not think that the headgear and the wires would come to- 
gether on low water, as there was room enough ; the vessel's chains be- 
ing nine feet above the wires. He further said that he would hâve the 
lineman come down the next day, and throw the wires off the arms. 
There is some dispute as to precisely what was said at this conférence, 
but Mr. Cutts admits that he gave it as his opinion that contact of the 
schooner's chains with the feed wires would not hurt the vessel. After 
this conférence, and after measurements had been made, the master and 
mate went back to their vessel, and slacked the schooner ahead six feet 
further; Mr. Cutts remaining upon the bridge. When the after hatch 
came abreast of the discharging stage, the schooner's lines were made 
fast. Mr. Cutts then said he thought there was no doubt but that the 
schooner would be ail right. He then assured the captain if there was 
any damage it would be to the wires, and not to the schooner. He tes- 
tifies that he did not think at the time that the schooner would be dam- 
aged ; that his only fear was about the wires ; that he was alarmed about 
breaking down the wires of the company, and interrupting the service ; 
that he knew nothing of the danger of electricity, anj does not clairn 
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that he made any attempt to know anything about it. Later in the 
afternoon, the crew of the schooner unhooked her jib halyards, put a 
strap around her two jumper chains, and hoisted them up six inches 
further, which was as high as they could be hoisted. That night a heavy 
storm came on, with a strong wind, about south-southwest, blowing up 
river. About 11 o'clock the mate discovered that the schooner was on 
fire on the starboard side, near the fore chains. It was found that on 
the low water the schooner's stern had taken the bottom ; that her bow 
had settled ; that her jumper chains had corne in contact with the re- 
spondent's feed wires; that an electric current had passed through one 
of the head stays to the topmast head, and then down over the back 
stays through a chain plate to a point on the starboard side 
near the exhaust pipe from the engine, with the resuit that the schoon- 
er's starboard side at that point was set on fire. The schooner was 
aground aft, and there was too much wind to attempt to haul her 
astem. The fire was kept under control by a stream of water from 
the pumps. A little later the electric current was shut oflE from the 
wires, and the superintendent of the railroad came to the libelants' 
schooner, and obtained a small pièce of rope, one end of which he made 
fast to the bridge, threw the other end over the feed wires, and hauled 
them down some two or three feet below the schooner's chains, where 
they remained until the schooner completed her discharge. 

1. In coming to a conclusion as to where the fault lay, the court must 
first consider what duty rested upon the respondent. Under the con- 
tract of carriage, the obligation of discharging the vessel was clearly 
upon the respondent as consignée. In fulfilling this obligation, it was 
incumbent upon it to designate a suitable place for the schooner to lie 
while discharging, and to know. as far as by reasonable effort it could 
ascertain, that such place was reasonably safe. As a part of its ob- 
ligation in this behalf, the respondent was charged with the duty of fur- 
nishing an agent to hâve charge of the unloading who should hâve 
sufficient knowledge to provide a reasonably safe place for the vessel to 
unload. It is not necessary for the libelants to prove actual knowledge 
on the part of the respondent of any unfitness .of the dock or of the 
wharf ; it is sufRcient that the respondent's agent had means of knowl- 
edge. For, while a consignée, upon whom is imposed the duty of dis- 
charging a vessel, does not guaranty its safety in coming to or lying at 
his wharf, he is botmd to exercise diligence in ascertaining the condition 
of the dock and of the berths, and to give notice of any obstruction or of 
any danger to vessels. This subject bas just received the attention of 
thi's court in Philadelphia & Reading Ry. Co. v. Walker, 139 Fed. 855. 
This court bas also considered a similar question, and has cited leading 
authorities upon it, in Thompson v. Winslow (D. C.) 128 Fed. 73. The 
subject has also been fullv discussed in the following cases: The Cal- 
vin P. Harris (D. C.) 33 Fed. 295 ; Hartford & New York Transporta- 
tion Co. V. Husrhes (D. C.) 125 Fed. 981 ; The Nellie (D. C.) 130 Fed. 
213 ; Smith v. Burnett, 173 U. S. 430, 19 Sup. Ct. 442. 43 L. Ed. 756 ; 
Sawyer v. Oakman, Fed. Cas. No. 12,404; Garfield & Proctor Coal Co. 
V. Rockport & Rockland Lime Co., 184 Mass. 60, 67 N. E. 863, 61 L. 
R. A. 946, 100 Am. St. Rep. S43. 
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The contention of the respondent is that its agent, Cutts, did not knOw 
that the contact of the jumper chains with the feed wires would be dan- 
gerous, and that this ignorance furnishes a sufficient défense. The 
court cannot sustain this contention. I see no reason for holding that 
the respondent is excused for ignorance of the efïects of electricity 
when brought in contact with the chains of a vessel, any more than for 
ignorance with respect to the physical efïects of exposing the vessel to a 
strain from contact with the wires or pôles. The obligation to furnish 
a safe dock must be held to apply to ail the conditions in which the ves- 
sel is placed, and to ail the danger to which she is exposed in efifecting 
the discharge of her cargo. Courts hâve repeatedly held that a con- 
signée, charged with the duty of discharging a vessel, must know, or 
take reasonable pains to ascertain, the peculiar construction of the wharf, 
the condition of the bottom of the dock, and any defects which were 
capable of being discovefed in a landing place. There is no reason 
reason to hold that such consignée is relieved from the duty of such 
knowledge with référence to the dangers which would arise to a ves- 
sel's headgear by reason of projections or obstructions extending out 
from the wharf, or from dangers from contact with live electric wires. 
The respondent had the full charge of thèse wires. There was nothing 
occult or mysterious about the efïect of electricity when carried over 
those wires to the chains of a ship. In my opinion, then, the respond- 
ent ought not to be heard in court to say that it was ignorant of the 
dangers arising from those wires, uninsulated, being brought in contact 
with a vessel's chains. Whatever dangers there may be from live elec- 
tric wires, the party having control of those wires cannot be allowed 
to excuse itself on the plea of ignorance. In the case at bar the re- 
spondent might hâve escaped ail danger from the wires by winding the 
schooner, and thus bringing her into a position of safety while she was 
unloading from her after hatch. Even if the respondent's agent did not 
incur the expense of tuming the vessel around, he might hâve obviated 
the danger by putting a rope over the wires, and binding them down, 
as in fact he did later. A still more effective way of obviating the dan- 
ger would hâve been by throwing the wires ofï the arm, as the agent 
on the day before the injury said he intended to do the next morning. 
I am forced to the conclusion that the respondent was in fault. 

2. Were the libelants also in fault? The subject of the duty of a libel- 
ant under similar circumstances was also considered by this court in 
the case of The Elmwood, in Philadelphia & Reading Ry. Co. v. Walker, 
to which référence has already been made. The court there cited and 
discussed the récent cases bearing upon this subject. In the case at bar 
it is true that the master of the schooner did not know the danger from 
the electric wires, but he was not charged with the duty of such knowl- 
edge. He had a right to rely upon the direction of the company's agent 
to discharge at this particular wharf as an assurance that the wharf was 
reasonably free from dangers and obstructions. He had a right to as- 
sume either thât the electric wires from the respondent's railroad would 
not be brought in contact with the ship's chains, or, if so brought in con- 
tact with them, that they would not cause damage. In addition to the 
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assurance which at law the respondent company is assumed to hâve 
made by inviting the Benedict to its wharf, the actual assurance made 
by the respondent's agent tended rather to mislead the master than to 
put him upon his guard. Mr. Cutts shows clearly a disposition to tell 
the whole truth in the matter, and admits frankly ail statements which 
he made touching the affair. He says he told the captain : "No harm 
will corne to the vessel anyway; you will get no damage; the damage 
will be, if you ground on those wires, you will break them down ; we 
will get the damage, that is ail." The agent was thinking, as he says, 
of the dangers to the wires, and not of any dangers which the vessel 
might encounter. After the assurances of Mr. Cutts, the captain used 
language indicating that he would take his chances ; but those utterances 
of the captain cannot, in law or in fact, be held to be a waiver of his 
rights to look to the respondent company for a reasonably safe place of 
discharge, for the captain was evidently relying upon the assurances of 
the respondent's agent. He cannot be held to hâve assumed the risk of 
damages, the existence of which he did not know. The captain and the 
agent were both ignorant; but it was the duty of the agent to know 
the dangers to which he was exposing the vessel. They were dangers 
within his control ; they were dangers that lurked in apparatus and ap- 
pliances which were vital in the work which his company was doing. 
The captain, however, was under no such obligation to know the dangers 
from electric wires. He had a right to assume that the invitation of the 
respondent company to his vessel to come to a proper place of discharge 
was an assurance of safety, and he had a right to assume that the spécial 
assurances of the agent were made with a due knowledge of the prem- 
ises. The Stroma (D. C.) 42 Fed. 922, and Panama R. Co. v. Napier 
Shipping Co., 166 U. S. 280, 17 Sup. Ct. 572, 41 L. Ed. 1004, are cited 
by the learned counsel for the respondent as controlling in this case ; but 
in those cases both parties had knowledge of ail the dangers to which the 
vessel was exposed, and from which she actually suffered injury. In 
the case at bar, neither the master of the schooner nor the agent of the 
respondent had any knowledge whatever of the danger which caused the 
injury. They were both ignorant. The matter of electricity was not refer- 
red to by either. This danger was not in the minds of either. The injury 
did not resuit from any cause w'hich was in the contemplation of either 
the master or the agent. The injury resulted from another and totally 
différent cause, of which both parties were ignorant, but concerning 
which it was the duty of the respondent to know, while it was not in- 
cumbent upon the captain to know. I must then come to the conclusion 
that the libelants were not in fault. I am therefore of the opinion that 
the respondent was solely in fault. 

The libelants are therefore entitled to a decree in their favor. Réf- 
érence may be had to an assessor. 
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THE HENRY B. FISKB. 

(District Court, D. Massachusetts. October 18, 1905.) 

No. l,7ia 

1. SEAMEN — INJXJBT FBOM BKEAKING OF APPLIANCE — LlAOTLlTT OF VESSEL. 

A vessel is llable for an injury to a seaman, resulting froin the break- 
ing of a fltting or appliance, only when tbose who représentée! her failed to 
exercise reasonable oare to make the fittiiig or appliance safe, and where 
the brealiing was due to a defect vvbicb might, witli reasonable care, 
hâve been dlscovered and remedied. 

2. Same. 

A schooner was anchored during a severe gaie, when a patent spring 
rider, vvhich held one of the two ancbor chains in use, brolîe, allowing 
more chain to suddenly run out from the loclcer, by which libelant, who 
was a seaman, and engaged In cleaning the loelîer, was struclc and in- 
jured. The part of the rider which brolce was made of cast iron, which 
was the material ordlnarily used, and showed no defect. The appliance 
was not old, was made by a reputable manufacturer, was appareutly 
In good condition, and had been in use without brealiing for several 
hours under substantially the same strain, as well as on previous occa- 
sions. Held, that the vessel was not llable for the Injury, either because 
of the breakirig of the appliance, or because of négligence In the offlcer 
In sending libelant Into the locJjer at that time; there being no reason 
to apprehend unusual danger. 

3. Same— INJUBT in Service — Expense of Cure. 

A seaman was Injured without his fault whlle in the service of a ves- 
sel, and was taken to a hospital after the completion of the voyage, 
at the charge of the vessel, from which he was subsequently discharged 
as cured. It appeared, however, that he had received other Injuries 
than those treated, which prevented hlm from working, and made it 
necessary for hlm to obtaln board, médical attendance, and nursing for 
a considérable time after hIs discharge. Held, that he was entitled to 
recover from the vessel the expense so Incurred. 

In Admiralty. Suit by seaman to recover for personal injuries, 

Frank S. Harlow, for libelant. 

Lowell & Lowell, for claimant, owners, and master. 

DODGE, District Judge. The libel in this case claims damages for 
Personal injuries received by the libelant while serving as a seaman on 
board the schooner. Its language is for the most part that properly be- 
longing to a libel in rem against the schooner, and the process issued 
upon it was the vi/arrant and monition usual in such a suit. There was 
no arrest of the vessel, but due service of the warrant and monition upon 
her, and aiso upon her master and her owners, has been acknowledged 
by counsel representing them ail. In the answer which has been filed 
by the owners they claim the vessel. The libel is capable of being con- 
strued as a libel against the master and the owners, as well as against the 
schooner, and both counsel hâve treated it as such a libel for the pur- 
poses of the hearing. 

The cause of action is not one which brings the suit within admiralty 
ruies 12-20. The question whether a suit in rem against the vessel can 
properly be joined with a suit in personam against the master or the 
owners may therefore be regarded as open. The Corsair, 145 U. S. 
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, 335, 343, IS Sup. Ct. 949, 36 L. Ed. 727. In view of the facts that the 
owners of the vessel hâve raised no objection to the libel, either as claim- 
ants of the vessel or as défendants, and that no objection has been raised 
by the master, who has filed a separate answer, the libel will be treated 
as properly brought against vessel, owners, and master. The question to 
be decided will therefore be whether or not the libelant is entitled to re- 
cover against either. See The S. h. Watson, 118 Fed. 945-951, 952, 
55 C. C. A. 439. 

The libelant's injuries were caused by the breaking of a patent rider, 
which formed part of the tackle, apparel, and furniture of the schooner 
libeled, on which vessel he was at the time serving as seaman. The 
schooner, bound from Brunswick, Ga., to Boston with lumber, had been 
obliged to anchor on Nantucket shoals by a heavy northeast snowstorm. 
Both anchors were down, and about 90 fathoms of chain out on each 
anchor. This was nearly ail the chain there was, and only a few fath- 
oms of each chain were left on board. A patent rider was used upon 
each chain, the efïect of the rider being, by clutching the chain at a point 
between the hawse pipe and the windlass, to put the strain of the chain 
as the vessel surged upon springs contained in the rider, which would in 
some degree yield to sudden strain and then recover, thus securing an 
elastic, instead of a rigid, attachment to the vessel. The wind was blow- 
ing very heavily and the sea running very high; it was snowing, and 
the schooner was considerably iced, the weather being very cold. On 
the morning of January 24, 1905, the starboard rider broke. The 
schooner had been at anchor when this happened, under substantially the 
same conditions since the day previous. The grip of the rider upon the 
starboard chain being thus suddenly released, the chain was suddenly 
dragged out as far as it would go. As it came upward, out of the 
starboard chain locker below the lower deck, it struck the libelant, who 
was engaged at the time in cleaning out the locker, and was 
standing in the vicinity of the chain. He was in an opening where- 
by access was had to the locker from the lower deck, and was sufficiently 
near the chain to be struck by it as it came up. The opening was made 
by removing two movable planks, forming part of the covering of the 
locker at the level of the lower deck, in the between-decks. His feet 
were in the locker, upon the timbers or ceiling of the vessel ; the level of 
the covering of the locker coming about at his waist as he stood in the 
opening. He was stooping over with a shovel and broom, engaged in 
removing dirt, whiah had accumulated from the chain upon the sides or 
bottom of the locker. By the blow of the chain, he was thrown out of 
the locker, and rendered unconscious. One, at least, of his left ribs was 
broken, causing a puncture of his left lung, and he sustained other in- 
juries referred to below. Another man, also in the chain locker at the 
same time, received no in jury. Regarding the above facts, there is no 
controversy. 

1. Damages are claimed by reason of an alleged unsound and de- 
fective condition of the rider, which broke. No évidence was offered 
to prove that the rider was unsound or defective beyond the fact that 
it broke. Upon the respondent's uncontradicted évidence, it appears 
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that the vessel was about three years old at the time ; that the rider was 
put into her when she was built; that the part of it which broke was of 
cast iron ; that this is the material commonly used in constructing such 
appliances, or the corresponding parts thereof ; that the rider was bought 
for the vessel from a reputable and well-known concern, namely, the 
Bath Iron Works, of Bath, Me., accustomed to manufacture and supply 
to vessels riders of similar material and construction ; that since the ves- 
sel was built she had been engaged in making similar voyages, during 
which the rider had been used whenever occasion required ; that the mas- 
ter of the vessel had himself oiled and examined it only a few days be- 
fore the accident, finding it in apparent good condition; and that the 
fragments of the broken part of the rider were examined immediately 
after the accident, but afforded no indication of flaw or defect in ma- 
terial or construction. Unless the owners or master were négligent in 
regard to the condition of the rider, neither they nor the vessel are liable 
for the in jury to the libelant caused by its breaking. As regards the 
crew employed on board a vessel, there is no warranty on her part that 
none of her fittings or appliances shall at any time give way, to their 
injury. Liability on her part, in the case of an accident of this kind, is 
incurred only when those who represent her hâve failed to exercise 
reasonable care to make the fitting or appliance safe, and arises only out 
of such defects as reasonable care on their part would hâve discovered 
and remedied. The Edith Godden (D. C.) 23 Fed. 43; The France, 
59 Fed. 479, 8 C. C. A. 185; The Robert C. McQuillen (D. C.) 91 Fed. 
685. The fact that this rider broke may be taken as prima facie proof 
of négligence in regard to its condition ; but the proof that due care was 
in fact used, so far as the vessel was concerned, is in my opinion amply 
sufScient to overcome any presumption thus arising. The rider had 
been tested for the work it was expected to do by its previous use on 
board. The length of time during which it had been subjected to such 
use was not sufficient, so far as appears, to afford any ground for sup- 
posing that its strength might hâve become impaired by use or wear. 
It had held during the previous night and day, under substantially the 
same test of its strength as that to which it yielded. Ail that inspection 
could accomplish toward discovering any weakness in its condition ap- 
pears to, hâve been done by the master only a short time previously. If 
it be true that wrought iron, or some métal stronger than cast iron, 
would hâve stood a greater strain, it is still impossible to say that the 
use of cast iron was négligence, in the absence of évidence that anything 
but cast iron is used for the same purposes, and the évidence that cast 
iron is the material generally used. In my opinion, no négligence has 
been shown for which the vessel, her owners or master, are liable, and 
the rider was not, therefore, unsound or defective in such sensé as to 
give the libelant a right to recover damages against them, or either of 
them. 

2. The libelant contends that it was négligence on the master's part to 
order him, or permit the mate to order him, to work in the chain locker 
at a time when the rider was under more than ordinary strain, and 
proXimity to tlie chain therefore dangerous because of the chance that 
it might break. But there was, on the évidence, no reason for believing 
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the rider defective, and no reasôn for anticipating that it would break. 
There was no danger from the chain while the rider held, and it had 
held, as bas been said, for many hours under like conditions. The 
libelant's évidence was that he remonstrated to the mate against going 
into the chain locker, on account of the danger of getting hurt if any- 
thing should break. The mate denied that any such remonstrance was 
made. The master was not présent at the time. I regard it as imma- 
terial whether such remonstrance was made or not, and also immaterial 
that it would hâve been possible to clean the chain locker at some time 
when there would hâve been less strain on the chain. The sélection of 
the time for doing the work belonged to the officers of the vessel, and 
the circumstances shown do not disclose such danger necessarily involv- 
ed in doing the work at the time selected, and then apparent, as warrants 
the conclusion that the time was selected without due regard to the libel- 
ant's safety. If no sufficient reason appears why the breaking of the 
rider should hâve been anticipated, such danger as lay in the possibility 
of its breaking was a risk assumed by the libelant as incident to his 
employment. 

3. By an amendment to his original libel, the libelant has claimed 
against "said libelees" an alleged expense of $228.46, incurred since 
his injury for médical attendance, medicines, nursing, board, and lodg- 
ing. The libelant was injured in the service of the vessel, and the ves- 
sel or her owners are therefore liable to him to the extent of his main- 
tenance and cure, and his wages so long as the voyage is continued. 
The Osceola, 189 U. S. 158, 175, 23 Sup. Ct. 483, 47 L. Ed. 760. No 
question arises as to his wages ; they hâve been paid to the end of the 
voyage. As to maintenance and cure, such care and attendance as could 
be given him on board was provided until the arrivai of the vessel at 
Boston on January 28th. He was sent, upon her arrivai, to the U. S. 
Marine Hospital at Chelsea, and remained there, under hospital treat- 
ment, from January 28 until March 20, 1905, when the hospital authori- 
ties discharged him, because they considered his cure complète so far as 
hospital treatment could accomplish it. He had been out of bed and 
able to sit up since March Ist. The injuries to his ribs and lung were 
healed. Thèse seem to hâve been the only injuries of which any no- 
tice was taken at the hospital, and he had been there considered able to 
go out for some days before his final discharge on March 20th. His 
évidence is that his left leg, besides being eut or bruised, was seriously 
strained at the time of the accident ; that it remained swollen for some 
time afterward ; that, when discharged from the hospital, he was still 
too lame to go about or to work by reason of this injury to his leg; that 
he was also very weak, and unable to eat ordinary food ; that after March 
20th he had to be provided with board and lodging, and to be nursed 
and cared for until August 4th ; also, that he was obliged, by reason of 
his condition, to incur an expense of $6.81 for medicines and $25 for 
médical attendance. His évidence was so far confirmed by that of the 
man at whose house he was cared for during this period and that of the 
physician who attended him as to satisf y me that the cure of ail his in- 
juries was not complète, so far as it was to be effected by ordinary méd- 
ical means, at the time he left the hospital. While the injuries to his 
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ribs and lung were then substantially cured, the strain or otîier damage 
to his leg and the weakness resulting from injuries so extensive and 
severe may well hâve required further rest and treatment, and, on the 
évidence, I find that further treatment was required. It has recently 
been decided in this court that, when he has been injured in the service 
of the vessel, the right of a seaman to maintenance and cure at the ves- 
sel's cost does not necessarily terminale with the voyage. McCarron 
V. Dominion Atlantic Railway Company (D. C.) 134 Fed. 763, 764. 
The Hbelant lives in Virginia, and had no home or family in Boston. 
It being necessary, in my opinion, that he should be talcen care of some- 
where after he left the hospital, the charge of $10 per week, which was 
made for his board and lodging and such nursing as was required, seems 
to me not unreasonable under the circumstances shown. I do not think, 
however, that he is entitled to claim support and nursing at the vessel's 
expense during the entire period of four and one-half months between 
March 20th and August 4th. The physician who attended him did not 
see him for the purpose of treating his injuries after May 30th, and I 
think the time for which the vessel is to pay ought not to be extended 
beyond that date. I allow $80 for eight weeks' board and nursing and 
the amounts claimed for medicines and médical attendance — in ail, 
$111.81. For this amount, with costs, there is to be a decree against 
the vessel in rem. There will then be noreason for any decree against 
the owners in personam. As against them, and as against the master, 
the libel is dismissed, without costs. 



SMITH V. LBHIGH VALLEÏ R. CO. OF NEW JERSEY. 
(District Court, D. New Jersey. October 23, 1905.) 

Masteb and Servant— Injubt to Employé— Négligence of Fellow Serv- 
ant. 

A mate and floatman belonging to the same crew, having the same em- 
ployer, and belng engaged in a common object, although of différent 
rank, and worklng on différent Unes to accomplish the undertaking, are 
fellow servants, and the négligence of the mate, whereby the floatman 
was Injured, is the négligence of his fellow servant; and nelther the 
vessel nor its owner is chargeable with the conséquences of such négli- 
gence, in the absence of évidence showing that the owner was négligent in 
the sélection of such servant. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dlg. Master and Serv- 
ant, i 492. 

Who are fellow servants, see note to Northern Pac. R. Co. v. Smith, 
8 C. C. A. eCS ; Flippin v. KImball, 31 C. 0. A. 286.] 

(Syllabus by the Court.) 

In Admiralty. 

Herbert Clark Gilson and William C. Gebhardt, for Hbelant. 
Collins & Corbin and George S. Hobart, for respondent. 

CROSS, District Judge. The libel in this cause was filed for dam- 
ages for Personal injuries to the Hbelant, alleged to hâve been caused 
by the négligence of the respondent while he was in its employ as a float- 
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man on the 2d day of April, 1904, at Communipaw, N. J. Float No. 10, 
with 12 loaded f reight cars thereon, was being propelled by the tug Cat- 
asaqua from pier 44, New York City, to certain bridges of the respond- 
ent, adjoining a long pier of the Central Railroad Company of New 
Jersey known as "Pier 1," or the "Cernent Dock." The float had two 
tracks upon it, running longitudinally, upon each of which tracks were 
six cars, and between the cars was a platform seven feet wide. The 
tug was attached to the float about midway on its right side. The acci- 
dent happened at a little after 5 o'clock in the afternoon. The ebb tide 
was still running, but not strongly. It was high tide by the calendar 
that day at Governor's Island at 9 :20 in the morning, and in the evening 
at 9 :45. This made it low water by the calendar at about 3 :20 o'clock 
in the afternoon, but the évidence shows that at the point in question 
the ebb tide continues to flow for some time after it is nominally low wa- 
ter by the calendar. The libelant had been in the employ of the re- 
spondent for six years, and for the last four and a half years as a float- 
man, and during his service in that capacity had made many trips with 
the tug in question, and with ail kinds of floats, including floats like the 
one above mentioned. The accident was occasioned by the movement of 
the tug, probably forward, which caused the quick running of a line, 
one end of which was attached by an eye thrown over a cleat on pier 
1, and the other end of which had been passed by the floatman once or 
twice around a bitt on the float. The line, not having been given suffi- 
cient turns around the bitt to make it fast, paid off freely, as has been 
stated, with the movement of the tug and float. The libelant's le.g was 
caught in a loop or kink of the surplus line, which had been coiled on 
the deck of the float, was drawn against the bitt, and so severely injured 
that it had to be amputated just below the Tsnee. The évidence shows 
that it was customary to enter the bridges, which were about 250 feet 
inside of the outer end of the pier, by approaching the pier at varying 
angles, depending somewhat upon the course of the tide; that, when 
the float came near enough to the pier for the purpose, a line was thrown 
over a cleat on the pier, the other end then made fast to a bitt on the 
float, when by action of the tug the float would be swung around toward 
and parallel with the pier, and thence carried forward to the bridge. 
There were upon the tug and float at the time of the accident the follow- 
ing employés of the respondent: A fireman, engineer, captain, mate, 
deckhand, and the libelant. The fireman and engineer were at their 
posts on the tug at the time, and knew comparatively little about how the 
accident happened. The captain was in the pilot house of the tug, steer- 
ing, and signaling the engineer as to the movement of the tug and float, 
and, as the pilot house was not sufficiently high for him to see over 
the cars on the float, the mate was stationed on top of the cars, directing 
the libelant, and also signaling with his hands or by his voice to the 
captain how the tug should be managed. The évidence shows that, just 
prior to the accident, the tug approached pier 1 slowly and well under 
control ; that the mate directed the libelant to pass the end of the line 
to a brakeman who happened to be on the pier ; that the line was not 
passed to him in time to place its eye over the first cleat, but it was pla- 
141 F.— 13 
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ced by him over the second çleat, some 25 feet or more further from the 
end of the pier towards the floating bridge which it was intended to 
enter. The libelant claims that his in jury happened because the mate 
directed him to make the Une fast to the bitt, to do which it was neces- 
sary that the hne shoûld be passed around it four or five times, and then, 
directiy after he had given such order, andbefore the Hbelant had passed 
the line more than once or twice around the bitt, and without waiting 
to see that his order was executed, the mate went across the top of the 
cars, and gave the signal to the captain to start the tug, whicli was donc 
without notice, as was customary, having been given to the hbelant that 
the tug was to be started. The line used on this occasion was a new 
one, and the testimony shows that such a line, especially when wet, was 
more apt to kink than an older one ; but of this fact the libelant must 
hâve known, or should hâve known, because he admitted that he had 
used new lines before. 

It may well be questioned from the libelant's own testimony, which is, 
however, contradictory on the point, whether the mate was négligent 
in the respect above mentioned, since he testifies three or four times 
that, as soon as the eye was placed over the cleat on the dock, the first 
order given by the mate to the captain was to start the tug, and again, 
that this order was given to the captain before he, the libelant, was or- 
dered to make the line fast to the bitt on the float. If such werç the 
fact (and he ought to know whether it is or not) he could not hâve been 
caught unawares, but, on the contrary, was put on his guard by proper 
notice, and knew just what would naturally follow under the circum- 
stances. 

The important question in the case, however, is whether the mate 
was Or was not at the time of the accident a fellow servant of th« libel- 
ant. I think he was, and that they were both in the employment of the 
same master, engaged in the same undertaking, and in the discharge 
of duties tending to its accomplshment. In 35 Am. & Eng. Enc. of Law 
{2d Ed.) pp. 133, 133, the rule of law applicable to this case is laid 
down as follows : 

"It is the duty of an owner to see that a ship Is seawortby, properly man- 
ned with compétent seamen and officers, and equipped wlth ail appiiances nec- 
essary for its use and the safety of the crew. * * * where the owner 
has performed bis duty in the respects above mentioned, neither he nor the 
vessel is llable for injuries to a eeaman arising from tbe périls of navigation 
or from the négligence of fellow servants." 

In the paragraph immediately succeeding the above, the following 
statement is made : 

"By the welght of authorlty, the master and mates are fellow servants of 
the seamen, and tberefore a seaman who is injured by their négligence can- 
not recover damages against the vessel or Its owner." 

Cases can undoubtedly be found both for and against the proposition 
just stated. Some of those against it, however, hâve been decided upon 
the authority of Chicago, etc., Ry. Co. v. Ross, 113 U. S. 377, 5 Sup. 
Ct. 184, 88 L. Ed. 787, a case appearing upon the brief of libelant's 
counsel. This case, however, can no langer be considered authoritativej 
for in New England Railroad Co. v. Conroy, 175 U. S. 333, 30 Sup. 
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Ct. 85, 44 L. Ed. 181, Mr. Justice Shiras, in deliverng the opinion of 

the court, says: 

"While the opinion In the Ross Case contains a lucid exposition of many of 
the established rules regulating the relations between masters and servants, 
and particularly as respects the duties of railroad companies to their varions 
employés, we think it went too far in holding that a conductor of a frelght 
train is ipso facto a vice principal of the company." 

And at another place he says : 

"In SQ far as the décision In the Case of Ross is to be understood as lay- 
ing it down as a rule of law to govern in the trial of actions against rail- 
road companies that the conductor, merely from his position as such, Is a 
vice principal, whose négligence is that of the company, it must be deemed 
to hâve been overruled in fact, if not in terms, in the subséquent case of 
Baltimore & OMo Railroad v. Baugh, 149 U. S. 368, 13 Sup. Ct 914, 37 L. 
Ed. 772." 

The case from which the above quotations hâve been taken discusses 
at considérable length many cases illustrative of the question as to who 
are, and who are not, to be considered as fellow servants, and the follow- 
ing rule, summarized from the text, is given in the syllabus of the case : 

"An employer is not liable for an injnry to one employé occasioned by the 
négligence of another engaged in the same gênerai undertaking. It is not 
necessary that the servants should be engaged In the same opération or 
partlcular work. It is enough to bring the case wlthln the gênerai rule of ex- 
emption if they are in the employment of the same master, engaged in the 
same common enterprise, both employed to perform duties tending to accom- 
plish the same gênerai purposes, or, in other words, if the services of each 
in his particular sphère or department are dlrected to the accomplishment 
of the same gênerai end ; and accordingly, in the présent case, upon the facts 
stated, the conductor and the injured brakeman are to be considered fellow 
servants withln the rule." 

It seems to me that the rule thus laid down controls the présent case. 
The mate in the case at bar was a fellow servant of the floatman just as 
clearly as the conductor in that was a fellow servant of the brakeman. 
Indeed, the présent case, to my mind, seems even plainer. The mate 
and the floatman were in the service of the same master. They were 
both bent upon mooring the float at the bridge ; that was their common 
purpose, and, while the mate's share of the work was différent from that 
of the floatman, they both contributed to its accomplishment. It is difïi- 
cult to conceive of several men employed upon the same work, where at 
least one of them is not detailed to be on the watch or lookout, or to 
give directions intended to effectuate the common purpose. Men thus 
employed are seldom of the same rank, and engaged in identically sim- 
ilar duties. Several additional cases, tending to support the view I hâve 
taken, are cited below. In The Egyptian Monarch (D. C.) 36 Fed. 
773, it was stated that the prevailing opinion is that, when the master is 
on board, his subordinate officers and seamen are fellow servants ; citing 
numerous cases. It was likewise held in that case that a second mate, 
who superintends the reeling in of a hawser, is a fellow servant with a 
seaman engaged in turning the réel. In Oison v. Oregon Coal & Nav- 
igation Co. (D. C.) 96 Fed. 109, it was held that: 

"The owners of a ship are not liable in damages for the Personal injuries of 
a seaman, received while on a voyage, by falling or beiug throvvn by the roll- 
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ing of the vessel down a hatchway, which had been left open through the 
négligence of a master or other offlcers, where a proper hatch was provided, 
and no daim Is made of négligence in the sélection of the offlcers." 

The case of The E. B. Ward, Jr. (C. C.) 20 Fed. 703, holds that in 
the admiralty, no more than elsewhere, should the owner, without fault 
himself, be held as a gênerai warranter of the competency of any of his 
servants to the others. Ail are alike engaged in the common employment 
of navigating the ship. So, too, in the case of The City of Alexandria 
(D. C.) 17 Fed. 390, it was held that the navigation of a ship constitutes 
one common employment, for which ail the ship's company are employ- 
ed. Neither the vessel nor her owners, therefore, would be liable, ac- 
cording to the principles of the municipal law, for injuries happening to 
a seaman through the négligence of any of his associâtes in the perform- 
ance of their ordinary duties ; and farther on in its opinion the court 
says : 

"Whatever négligence there was — whether In leaving the hatches uneovered, 
or in net notifying the libelant as he went down — was négligence on the part 
of those on board the ship, and in no way traceable to the owners themselves. 
It was neglect of the offlcers or men aboa'rd in the performance of their ordi- 
nary duties; a neglect against which the owners eould uot possibly guard. 
Those who engage in a common employment take upon themselves ail the 
natural and ordinary risks and périls incident to the performance of their du- 
ties. Among thèse are the périls arising from the carelessness or négli- 
gence of others who are engaged in the same employment, and it constitutes 
no exception to the rule that the several persons employed are not in equal 
station or authorlty, or that one servant is Injured through the négligence of 
another who is his superior In station, to whom he owes obédience." 

A similar rule is declared in The Miami (D. C.) 87 Fed. 757, in which 
case it appears that a boatswain was engaged with some seamen in low- 
ering a m.ast, that the mate was assisting in the work, and that it was 
througli. his négligence that the boatswain was injured. The court says : 

"It is not Important that the ofCending person was the mate and the In- 
jured person was the boatswain. The boatswain had immédiate charge of 
the work and of the three sailors detalled to do it, and in connection with 
such charge was lending manual aid. The mate was superlntending the 
work from a somewhat higher post of command, and he also chose to partici- 
pate in the actual work to the extent above described. But the superintend- 
ence of both mate and boatswain was quite as much a matter of opération 
as the manual work that both undertook to do, or, if It were otherwlse, the 
accident was caused by the mate undertaking an operative's work. Under 
such a State of facts, the libelant niay not recover." 

In Halverson v. Nisen, Fed. Cas. No. 5,970, the négligence disclosed 
was that of a mate. No négligence whatever was shown on the part 
of the respondents, and it was not pretended that they failed to exercise 
due care in the sélection of the mate, or that there was any carelessness 
or neglect in the original outfit and appointments of the vessel. The 
court held "that the owner of a vessel is not responsible for injuries 
to a seaman caused by the négligence of the mate, where no personal 
négligence on the part of the owner appears." See, also, Gabrielson v. 
Waydell, 135 N. Y. 1, 31 N. E. 969, 17 L. R. A. 228, 31 Am. St. Rep. 
793, which likewise holds that the master and seaman of a vessel are 
fellow servants of différent grades. I am constrained, therefore, to 
fïnd that, if there was any négligence on the part of the mate shown 
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in this case, it was the négligence of a fellow servant of libelant, and 
is not therefore chargealile against tlie owners of the tug. 

It was, moreover, insisted on tlie argument that the owners were 
négligent in that they furnished too small a tug for the service, and 
that the pilot house was too low ; in other words, that the pilot house 
should hâve been sufficiently high to permit the captain to see the 
libelant where he was at work on the deck of the float. As to the 
first point, the évidence satisfiès me that the tug was sufficiently powerful 
for the work in hand. From the captain's logbook, it appears that this 
identical tug,- manned, so far as appears, in the same way, had been 
in constant use for this purpose for an indefinite time, and that in such 
use it had frequently taken, without difHculty and without accident, 
floats carrying even a larger number of cars than there were upon the 
float in question. It was also shown that tugs no more powerful than 
this was were in successfui use by other railroads for the same purpose. 
As to the height of the pilot house, it may be said that both it and its 
improper construction, if any, were apparent to the libelant, and yet, 
so far as the case shows, he had served for a long time with this tug 
without complaint, in the same capacity that he held when he was in- 
jured. Furtnermore, improper construction of the pilot house was not 
assigned in the libel as a matter of négligence. The only assignment 
which approximates it is that in which it is alleged that his injury was 
caused "by and through the fault and négligence of the Lehigh Valley 
Railroad Company, of New Jersey, in failing to provide, operate, and 
furnish a fit, suitable, sufEcient, and seaworthy steam tug to properlv, 
safely, and easily handle and control the said float while in tow, as afore- 
said." This language, giving it the broadest construction, does not 
indicate an intention on the part of the libelant to claim that the pilot 
house of the tug was of an insufficient and improper height ; nor, it niay 
be added, is there any évidence in the case which shows that the tug was 
improperly constructed in that respect; nor again, is it at ail apparent 
that the accident would hâve been avoided had the pilot house been high- 
er ; for, notwithstanding the testimony of the libelant, it does not seem 
possible that he could hâve been seen by the captain from the pilot house, 
working, as libelant was, on the deck of the float, near to the outer side 
of the cars furthest away from the tug, unless the pilot house were raised 
to an impracticable height. The long and successfui service of this 
tug and of other similar tugs shows that it was not ill adapted to the 
use to which it was put on this occasion. Hence, I do not find, either 
in this or in any other respect, that there was négligence which could 
properly be charged to the owner of the tug and float. In view of the 
conclusion I hâve reached, it is unnecessary to point out wherein I deem 
the libelant was himself négligent. The injury he received is severe, 
and its conséquences are déplorable ; but, as the négligence which caused 
it, if any there was, was that of a fellow servant, he is not entitled to re- 
cover. 

The libel will be dismissed. 
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UNITED STATES v. NORTHWESTERN OHIO NATURAL GAS CO. 

(Circuit Court, N. D. Ohlo, W. D. October 27, 1905.) 

No. 1,848. 

iNTŒçNAi, Revende — Wab Revenue Act — Pipe Line Companies. 

ïhe provisions of section 27 of the War Revenue Act of June 13, 
1898, c. 448, Schedule B, 30 Stat. 464 [U. S. Comp. St 1901, p. 2306], 
imposlng on persons, flrms, corporations, or couipanles "owning or con- 
troUing any pipe Une for transporting oil or otiier products, whose gross 
annual receipts exceed two hundred and flfty thousand dollars," a spé- 
cial tax on the extess of receipts above such amount, apply only to 
rècelpts from the transportatlon business, and to persons or companies 
engagéd in such business; and a company engagea In the business of 
produeing and bùylng natural gas, whlch it conveys by means of pipes 
to a city, where It distributes and sells the same to consumers, Is not en- 
gagea in the business of transportatlon, wlthin the meaning of the act, 
nor subject to the tax on the escess of its annual receipts from its 
business above $250,000. 

At Law. Trial to the court by stipulation. 

John J. Sullivan, U. S. Atty. 

Doyle & Lewis and J. W. Schaufelberger, for défendant. 

TAYLER, District Judge. In the War Revenue Lavs? of 1898 (Act 
June 13, 1898, c. 448, Schedule B, 30 Stat. 464 [U. S. Comp. St. 1901, p. 
2306]) the following provision occurs in section 27: 

"Sec. 27. That every person, flrm, corporation, or company carrylng on or 
dolng the business of reflning petroleum, or refining sugar, or ovpning or con- 
trolling any pipe line for transporting oil or other products, whose gross an- 
nual receipts exceed two hundred and flfty thousand dollars, shall be sub- 
ject to pay annually a spécial excise tax équivalent to one-quarter of one per 
centum on the gross amount of ail receipts of such persons, flrms, corpora- 
tions, and companies In their respective business In excess of said sum of 
two hundred and flfty thousand dollars." 

The United States brought this action against the défendant, seek- 
ing, under this statute, to recover the amount of tax which it claimed 
was due from its opérations during the years 1899 and 1900. The de- 
fendant answered, denying Hability, and the following stipulation, em- 
bodying an agreed statement of facts, was entered into by the parties : 

"(1) The défendant, the Northwestern Ohlo Natural Gas Company, Is 
now, and was at ail times hereinafter mentioned, a corporation, organized, 
existing, and doing business under and by virtue of the laws of the state of 
Ohio, with its principal oflîce at the clty of Toledo, Lucas eounty, Ohio, and 
within sald district. 

"(2) Sald corporation, during ail the times hereinafter mentioned, owned 
and controlled a pipe line for transporting natural gas, which pipe line and 
the method of transporting natural gas are hereinafter more particularly 
described. 

"(3) The gross annual receipts of sald corporation from ail sources for 
each of thè years ending, respectively, .Tune 30, 1899. and June 30, 1900, were 
more than two hundred and flfty thousand dollars ($250,000). 

"(4) During the said two years ending, respectively, June 30, 1899, and 
June 30, 1900, said corporation was engaged iu the business of prodvicing, 
buylng, and selling to its consumers natural gas for fuel and lighting pur- 
poses. 
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"(5) For the purpose of carrylng on Its sald business, sald corporation 
had purchased and leased large tracts of gas-produefng terrltory In the 
counties of Wood and Hancock, state of Ohio, wMch territory was located 
from thirty to forty miles south of the sald clty of Toledo, and In which ter- 
ritory said corporation drilled Its natural gas wells, and conuected the same, 
respectively, by a System of small pipes known as 'lead pipes,' with a large 
main pipe Une, constructed and owned by said corporation, leading from 
the village of Van Buren, In said Hancock county, through the respective 
villages of Bowling Green, Perrysburg, and Maumee, lu said Wood county, 
to the said city of Toledo, a distance of about thirty-five miles. 

"(0) At the end of sald main pipe line at the said city of Toledo, said 
corporation erected, and during the years aforesaid maintalned, and stlU 
maintalns, a reducing station, where the pressure of said natural gas, com- 
ing to said reducing station through said main pipe Une, Is reduced, and la 
thence conveyed, through a System of smaller disiTlbuting pipes, which reach 
throughout said city and to the varions consumers of «uch natural gas, and 
on the promises of each consumer said corporation owns and maintalns a gas 
meter for measuring the natural gas consumed. Said corporation's natural 
gas Is thus carried from its said wells through sald lead pipes to said main 
pipe, thence through sald main pipe to said reducing station, and thence 
through said System of dlstributing pipes to the premises of Its consumers, 
where It Is metered and sold. 

"(7) Such reducing stations and dlstributing pipes and meters are also 
placed and maintained at the said villages of Perrysburg and Maumee. At 
the said village of Bowling Green, sald corporation sells its natural gas to a 
local Company, whieh distributes and sells the same to consumers In said 
village. 

"(8) Prlor to the year 1898, owing to the low pressure of natural gas from 
sald territory, said corporation was compelled to and did construct a pump- 
lug station at the head of said main pipe Une at said village of Van Buren, 
from which its natural gas was forced through said main pipe Une to its said 
reducing stations and its consumers. 

"(9) In the month of July, 1899, the supply of natural gas In said ter- 
ritory being nearly exhausted, said corporation extended its main pipe line 
from sald village of Van Buren, southward about one hundred and twenty 
miles to the county of Fairfield, Ohio, and contracted with the Logan Gas 
& Fuel Company to purcliase such natural gas as said corooration mig'ht 
need for its consumers. Said extension of said main pipe I i was complet- 
ed in the month of December, 1899. This défendant corporation then also 
constructed, and has since maintained, such pumping station at said Fairfield 
county, to force the natural gas so purchased through said main pipe to its 
said consumers in said villages and city ; and since the completion of said ex- 
tension of said main pipe, about ninety per cent, of the natural gas sold and 
delivered by said corporation to Its consumers has been purchased from said 
Logan Company. 

"(10) Said corporation Is not a transportatlon company, except as herein 
stated. It has never carried or transported, and does not now carry or 
transport, any oil, natural or other gas, or other thing or product for any 
other person, firm, company, or corporation, but transports exchisively Its 
own natural gas so by it produced and purchased, as aforesaid, and so trans- 
ported from the respective places of production and purchase, through its 
own pipes exclusively, direct to the premises of Its consumers, as aforesaid, 
and there metered and sold to its consumers, as aforesaid. 

"(11) The value of transporting said corporation's natural gas from the 
resiiective places of production and purchase, as aforesaid, through said 
main pipe to the places of réduction and distribution, as aforesaid, during 
the sald two years ending, respectively, June 30, 1899, and .Tune 30, 1900, 
was less than fifteen per cent, of the gross receipts of said corporation during 
sald years from the sale of its said natural gas ; otherwise stated, said lead 
pipes and main pipe line contributed less than fifteen per cent, to the gross re- 
ceipts of said corporation from its natural gas transported and sold. 

"(12) Some of the wells drilled by said corporation on its said territory 
yielded oU Instead of natural gas, and other wells would In time cease yield- 
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Ing natural gas In paylng quantlties, and become oil-yielding wtlls. Sald cor- 
poration, havlng no facIUtiea for handllng the oil so produced by its wells, 
sold and delivered said oll at sald wells to persons and corporations engaged 
in the oil business, and tlie Income and royalties derived froni the sale of said 
oil was carried into and eonstitutes a part of the gross receipts of said cor- 
poration during said two year;s. 

"(13) The greater part of the surface of the terri tory so purchased for 
natural gas purposes Is tillable, and said corporation leased the same to 
farm tenants for tlUage, and the rents and income so derived was also carried 
into and eonstitutes a part of the gross receipts of said corporation during 
said two years. 

"(14) During and prior to the said two years, said corporation invested 
Its surplus earnings in United States government bonds, and the interest 
and income accruing and paid on said bonds was also carried into and eon- 
stitutes a part of the gross receipts of said corporation for and during the 
said two yeara 

"(15) During said two years said corporation sold and disposed of junlc 
and sundry machinery and materials of which it had no further use, and the 
sums derived from that source was also carried into and eonstitutes a part 
of the gross receipts of said corporation for said two years. 

"(15) The gross receipts of said corporation from ail of said sources for 
the year ending .Tune 30, 1899, were as follows: 

From sale of natural gas $269,552 43 

From oil sold at wells, as aforesald. 25,071 71 

Eents and income from lan Is, as aforesaid 2,095 01 

Interest on United States bonds 11,000 20 

Sale of junk and sundry items 1,288 03 

$309,007 38 
"(16) The gross receipts of said corporation from ail of said sources for 
the year ending .Tune 30, 1900, were as follows : 

From sale of natural gas $285,074 77 

From oil sold at wells, as aforesaid 32,998 99 

Rents and income from lands, as aforesaid 2,152 84 

Interest on U. 8. bonds 8,407 08 

Sale of junk, &c., as aforesaid 3,ô2G 40 



$332,220 68 

"(17) Sald corporation had no income or receipts from any source except 
as above set forth. 

"(18) Said corporation bas refused, and still does refuse, to make any 
return of the amount of its gross receipts for and during sald two years to 
the collecter of the district In which said corporation is located and has its 
place of business. 

"(19) The United States of America, plaintifC herein, has made demand 
upon said défendant corporation for the sum of four hundred and eighty 
dollars and forty-seven cents ($480.47), together with a penalty of flve per 
cent. (5%) thereon, and interest thereon at the rate of one'per cent. (1%) 
per month on the sum of one hundred and thirty-six dollars and thirty-nine 
cents ($136.39) and three hundred and forty-four dollars and eight cents 
($344.08), and on said penalty from July 1, 1899, and July 1, 1900, respective- 
ly, but said défendant corporation has refused, and still does refuse, to pay 
the said sum, penalty, and interest, or any part thereof. 

"Stipulation. 

"It Is hereby stlpulated and agreed that thê above cause shall be submlt- 
ted to the court, without the intervention of a Jury, upon the pleadings and 
the foregolng agreed statement of facts." 

The question before the court is whether the Northwestern Ohio Nat- 
ural Gas Company was, during the years named, engaged in a business 
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which made it subject to the tax levied by section 27 of the act. I hâve 
no difficulty in coming to the conclusion that, on the statement made, 
the défendant is not Uable. In the first place, I am clearly of the 
opinion that the défendant is not a company engaged in a kind of busi- 
ness which makes it subject to the statute ; and, in the second place, even 
if it was, the tax could only be levied on so much of its income as is de- 
rived from the business of transporting gas and oil by means of a pipe 
line. It appears that the défendant is engaged, primarily, in the 
business of supplying natural gas to consumers in the city of Toledo. 
The price which it receives for the gas thus furnished is payment for the 
gas. Incidentally, it is necessary for the company to obtain a supply 
of gas by drilling wells in the neighboring country, and to transport 
that gas to the place of consumption. To thus transport the gas by 
means of pipes does not constitute the company a transporting com- 
pany, nor is it thereby engaged in the business of transporting oil or gas 
by means of pipe lines. Such transportation is, in the most definite 
sensé, merely incidental. It is not, in any respect, to be distinguished 
from the business of transporting gas in which a manufactured gas com- 
pany is engaged ; such company having a plant within the limits of a 
city, and conducting the gas which it thus manufactures through the 
streets of the city to the places where its customers consume it. I think 
it would be an absolute déniai of justice to corne to any other conclusion. 
The purpose ôf the law was not to reach any such case. It might as well 
be said that if the gas company produced $1,000,000 worth of gas at a 
well. and conveyed it 100 feet to a point where it was ail consumed, it 
would, under this law, be taxed on the $750,000 excess which the value 
of the gas represented above the $250,000 named in the law. 

We are not cpmpelled to rely wholly upon the soundness of this posi- 
tion as a mère statement of gênerai principles, for, so far as I am advised, 
the courts hâve never held, in any case, the contrary view. In the case 
of Carothers' Appeal, 118 Pa. 485, 12 Atl. 318, the court says, speaking 
of a natural gas company: 

"The situation Is preclsely the sanie as in the case of llluminating gas. 
which is manufactured, stored, and conveyed by pipe Unes to the places of 
consumption. The business is that of maldng and supplying gas for light, 
and transportation to the consumer Is incidental. Tlie same is aiso true of 
water companies. They produce, store, and supply to consumers water. 
Transportation by means of pipes is the means of delivery, and is a mère 
Incident to the business." 

So, also, the Suprême Court of the United States, in the case of 
Spreckels Sugar Refîning Company v. McClain, 192 U. S. 397, 24 Sup. 
Ct. 376, 48 L. Ed. 496, says: 

"We are of opinion that, upon the point last stated, there was error. The 
gross anuual receipts, upon which, in excess of a certain araount, the tax was 
imposed, were, under the statute. only receipts in the business of reflning 
susrar, not receipts from independent sources. But clearly neither interest 
paid to plaintiff on its deposits in bank, nor dividends recelved by it from in- 
vestment in the stocks of other companies, were receipts In the business of 
reflning sugar." 

So that the most that could be said is that, under this section 27, the 
receipts upon which the tax could be levied would be such sum in ex- 
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cess of $350,000;per year which the company received for the business of 
transporting gas. • In this case it is agreed that the reward for that 
part of the business of the défendant company does not exceed one- 
fifteenth of its total receipts; so that, in any event, there would be no 
right to recover. 
Judgment, therefore, may be entered for the défendant. 



MOXIE NBRVE FOOD 00. OF NEW ENGLAND v. HOLLAND. 

(Circuit Ciourt, D. Ehode Island. December 12y 1905.) 

Teade-Maeks and Tbade-Names — Suit fob Infeingement — Pkeliminaet In- 

JUNCTIOIî. 

Statements made on the labels and wrappers of a préparation as to its 
médical value and the cures it bas effieeted are so largely of matters of 
opinion rather than statements of fact that, although apparently extrava- 
gant, they wlll not justify a court of equity in refusing a prelimlnary In- 
3uuction against an imltator, who is cleàrly iufringing the proprietary 
rlghts of the malter. 

In Equity. On complainant's motion for a preliminary injunction, 
and on defendant's motion to dismiss bill for want of equity. 

Roberts & Mitchell, for complainant. 

Charles A. Wilson and George H. Huddy, Jr., for défendant. 

BROWN, District Judge. The complainant has sufHciently proved 
the unlawful substitution of "Modox" for "Moxie," and is entitled to a 
preliminary injunction, unless guilty of such fraudulent misrepresenta- 
tion to the public as to disentitle it to the assistance of a court of equity 
under the principles set forth in Worden v. California' Fig Syrup Co.. 
187 U. S. 516, 23 Sup. Ct. 161, 47 L. Ed. 282. 

The défendant charges fraud in various particulars, only two of which 
require attention: (1) Statements as to the ingrédients of Moxie; and 
(2) statements as to its curative powers. 

Evidence is ofïered tending to show that Moxie is not prepared as it 
purports to be, from a "simple sugar cane like plant grown near the 
equator." The force of the affidavit of George P. Walker to this point 
is considerably weakened, however, by the sténographie report of his 
testimony in Moxie Nerve Food Co. v. Chase, and the inconsistency 
requires explanation which has not been furnished. The chemical analy- 
sis seems to account for ail but 1.6 per cent, of the contents of a Moxie 
bottle as nonmedicinal ingrédients such as are used in ordinary root 
béer. As to the possible efficacy of this small quantity of unidentified 
residuum, there is a conflict of testimony between physicians of the allo- 
pathie and homéopathie schools, and the complainant is entitled to the 
benefit of any doubt upon this point. The existence of a "sugar cane 
like plant" and of Lieutenant Moxie seem to hâve been in issue in Moxie 
Co. V. Baumbach (C. C.) 32 Fed. 205, and to hâve been decided in favor 
of the complainant. 

The défendant has produced affidavits of a large number of physi- 
cians of high réputation, to the effect that the claims of curative ef- 
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ficiency made upon the Moxie labels and wrappers are absurd, untrue, 
and, in short, obvious quackery. It is said that the use of the words 
"Nerve Food" is fraudulent, because there is no such thing as a nerve 
food ; that the claim that it "has recovered brain and nervous exhaustion, 
aiso paralysis, softening of the brain, locomotor ataxia, and insanity, 
when caused by nervous exhaustion" is false and absurd, because paraly- 
sis and locomotor ataxia are incurable diseases never caused by nervous 
exhaustion. A similar opinion is given concerning other statements 
made upon the wrappers and labels. My attention, however, has been 
called to no case of authority in which it has been held that représenta- 
tions as to the power of a medicine or préparation to effect cures were 
fraudulent misrepresentations of fact requiring a dismissal of the bill for 
want of equity. Proof that testimonials as to particular cures were 
wholly fîctitious would, of course, amount to proof of a fraudulent repré- 
sentation of fact, and would be sufificient to debar a complainant from 
relief ; but to say of a person who took medicine that he was cured or 
benefited thereby seems to be regarded as more in the nature of an ex- 
pression of opinion than of a représentation of fact. 

In School of Magnetic Healing v. McAnnulty, 187 U. S. 94, 105, 106, 
23 Sup.Ct. 33, 37, 47 L. Ed. 90, the Suprême Court said: 

"As the effectiveness of almost any imrticular methocl of treatment of 
disease Is, to a more or less extent, a Iruitful source of différence of opinion, 
even though tlie great majorlty niay be of oue vvay of thiiiking, the efficacy of 
any spécial metbod is certainly not a matter for the décision of the Postmaster 
General within thèse statutes relative to fraud. TJnless the question may be 
reduced to one of fact as distinguished from more opinion, we think thèse 
statutes cannot be Invoked for the purpose of stopping the delivery of mail 
matter." 

Though, by section 3939 of the Revised Statutes [U. S. Comp. St. 
1901, p. 2686] , the Postmaster General was given power to issue a fraud 
order, so-called, upon évidence satisfactory to him that a person was con- 
ducting a scheme of fraud by the use of the mails, it was held that this 
did not cover the cases of false opinions, but only cases "of actual fraud 
in fact, in regard to which opinion formed no basis." 

Counsel for the défendant contend that a court of equity should not 
attempt to détermine the merit of a secret or quack medicine, but should 
dismiss the bill as ipso facto fraudulent. Fowle v. Spear, Cox's Trade- 
Mark Cases, 67, 7 Pa. Law J. 176. 

There is force in the argument that extravagant claims, statements 
of marvelous recoveries, and secrecy and mystery as to ingrédients, are 
such badges of fraud as to warrant a court of equity in refusing to ex- 
tend a presumption of good faith to a complainant making such claims, 
and in refusing relief. See opinion of Mr. Justice Shiras in Kohler 
Mfg. Co. V. Beeshore, 59 Fed. 572, 8 G. C. A. 215, and cases cited. Un- 
fortunately for the defendant's contention, the case of Fowle v. Spear, 
supra, seems to be disapproved in the later opinion of Mr. Justice Shiras 
in Worden v. California Fig Syrup Ce, 187 U. S. 516, 527, 23 Sup. Ct. 
161, 47 L. Ed. 282. The affidavits of many of the physicians are to the 
effect that it is a conclusion of common sensé that the claims made for 
Moxie, the statements of its origin, and power to cure serioUs diseases. 
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together with the advice of its free use as a beverage by women and ail 
classes of persons, bear on their face the stamp of absurdity, falsehood, 
and déception. The attitude of the learned doctors towards the com- 
plainant's préparation is substantially that of the learned judge in Fowle 
V. Spear. 

It WGuld be, perhaps, consistent with the reasoning in School of Mag- 
netic Healing v. McAnnulty, 187 U. S. 94, 107, 23 Sup. Ct. 33, 47 L. 
Ed. 90, to hold that statements concerning the efficacy of a secret medi- 
cine are to such an extent mère matters of opinion or prédiction that it is 
not practically possible to détermine as a fact that the claims are so far 
unfounded as to justify a court in finding false pretences. If, however, 
in respect to ordinary sales, courts of law base the rule of caveat emptor 
upon the common sensé view that, in disposing of their wares, men wiU 
not adhère to the truth, and that a vendor's opinion concerning the merit 
of goods is as a practical matter presumptively unreliable, is it not some- 
what inconéistent for a court of equity to act upon a presumption that 
a patent medicine vendor tells the truth upon his labels and wrappers ? 

In Deweese v. Reinhard, 165 U. S. 386, 390, 17 Sup. Ct. 340, 341, 41 
L. Ed. 757, it was said : 

"The rlght, whàtever it may be and from what source flerived, must be not 
only one not proteeted by légal title, but in and of itself appealing to the 
conscience of a chancellor. A court of equity acts only when and as conscience 
commands, and If the conduct of the plaintifC be ofCensive to the dictâtes of 
natural justice, then, wbatever may be the rights he possesses and whàtever 
use he may raalce of them in a court of law, he will be beld remediless in a 
court of equity." 

The appeal to the conscience of a chancellor by one who claims that 
he has a secret compound which can do what no medicine recognized by 
the médical profession is able to do, is much weakened by the incredulity 
of the chancellor as to the truth of the statement. In such cases the ap- 
peal often fails to awaken the conscience, and the conscience to command 
action. , See Kohler Mfg. Co. v. Beeshore, 59 Fed. 572, 8 C. C. A. 215. 

The statements upon the label or wrapper of a patent medicine bottle 
do not prove themselves, and are notcompetent to prove the efïicacy of its 
contents. Notoriety, gênerai use, and commercial value can more readily 
be attributed to enormous sums expended in advertising than to actual 
merit. Would it not be reasonable for a court of equity to hold that a 
complainant seeking to protect his proprietary rights as the owner of a 
patent medicine should produce légal évidence that it is in fact what it 
purports to be ? 

Assuming that the efficiency of medicine is a matter of opinion, the 
only évidence legally admissible to support claims of this character is the 
testimony of experts whose qualifications to testify are made to appear 
to the satisfaction of the court. In this case the complainant has intro- 
duced a very large number of affidavits of laymen, who say that they 
hâve had various diseases which hâve been cured by Moxie. It would 
seem that this évidence is legally inadmissible upon the issue of the cura- 
tive efficiency of a medicine. The only compétent légal évidence to 
prove this is the testimony of experts giving their opinion. See Com- 
monwealth v. Jacobson, 183 Mass. 242, 66 N. E. 719, 67 L. R. A. 935, 
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Jacobson v. Massachusetts, 197 U. S. 1 1, 23, 25 Sup. Ct. 358, 49 L. Ed. 

643- 

In Samuel Bros. & Co. v. Hostetter Co., 118 Fed. 257, 260, 55 C. C. A. 
III, the Circuit Court of Appeals for the Ninth Circuit said, concern- 
ing the defendant's argument that no one préparation could pcssibly be 
a remedy for numerous and divers ills, and that the préparation vvas 
contraindicated for many ailments which it professed to cure : 

"The court wlll not attempt a minute investigation of this fleld of inquiry. 
It is one upon whieti tlie experts difïer. It is enougli to advert to tlie fact tliat 
tlie préparation purports to be a gênerai tonic, and as sucli efflcaeious in restor- 
ing strength to those wealîened by varions ailments, and that it bas become 
widely known and largely manufactured and used, and that it bas a coni- 
nierciai value. See Hostetter Co. v. Conron (C. 0.) 111 Fed. 737, and cases 
there cited. The argument that It is a quack mediclne, and that it is injuri- 
ons to the human System, and is contraindicated for some of the ailments 
which it purports to cure, comes with ill grâce from those who imitate it as 
elosely as they may withont possessing a complète knowledge of its formula, 
and by unfair trade sell the simulated article as and for the genuine." 

The défendant has failed to prove misrepresentation as to the in- 
grédients; and it is a somewhat novel and serious question of law 
whether the représentation as to curative power can be regarded, in view 
of the décisions to which we hâve referred, as a représentation whose 
truth may be inquired into. I should be very loth, however, to adopt a 
rule that in determining whether a complainant comes into court with 
clean hands we should draw a technical Une between représentations of 
pure fact, such as the ingrédients of a medicine, and représentations as 
to the curative power of the contents of a bottle, and classify the latter 
as représentations of opinion, the falsity of which is practically incapable 
of proof. It is quite probable, however, that, in the administration of 
equity, the courts would refuse to permit a fraudulent imitator to raise 
the défense of false opinion as distinguished from misrepresentation of 
pure fact. 

The questions which hâve been presented and which are suggested up- 
on this motion for a preliminary injunction are too important to be dis- 
posed of without careful considération and further argument. No pos- 
sible view of the case, however, can render it inéquitable to enjoin the 
défendant from fraudulent substitution. The refusai by a court of 
equity of relief to those who come with unclean hands is not for the 
benefit of those whose hands also are unclean. It sufficiently appears 
that the complainant's Moxie is a harmless beverage for which there is 
a wide demand. Even should it be subsequently proved that, in order 
to dispose of the harmless beverage, false claims of médicinal virtue had 
been made, the rights of the parties may be best preserved until final 
hearing by granting a preliminary injunction. A similar défense of 
fraud was raised in this circuit before Judge Coït, in Moxie Nerve Food 
Co. V. Beach, 33 Fed. 248. Though the opinion does not refer specifical- 
ly to this question, it was distinctly raised by the affidavits ; nevertheless, 
a preliminary injunction wa» granted. 

The motion to dismiss is denied. 

The pétition for a preliminary injunction is granted. 
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DUFFÏ V. GLUCOSE SUGAR BEFINING CO. 
(Circuit Court, S. D. lowa, Davenport Division. October 14, 1905.) 

No. 8. 

1. OotrBTS — FEDERAL COUBTS — FOLLOWING StATE PEACTICE. 

The statutes of a state regnlating practiee, and tlie construction given 
them by the liigliest court of tlie state, are binding upon fédéral courts 
sitting within the state in actions at law. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 957. 

State laws as rules of décision in fédéral courts, see notes to Hlll v. 
Hite, 11 C. O. A. 71.; Wllson v. Perrin, 29 C. C. A. 553.] 

2. DiSMISSAL — lOWA STATUTE PiNAl SUBMISSION OIT CaSE TO JtJRY. 

Under Code lowa, § 3764, which provides that an action niay be dis- 
missed by the plaintiff "before the final submission of the case to the 
jury," where on motion at the close of plaintiffi's évidence the judge 
directed a verdict for défendant, and one of the jurors designated as 
foreman was in the act of signing a verdict by direction of the court, 
the case had been flnally submitted, and an announcement of dismissal 
then made came too late. 

[Ed. Note. — For cases in point, see vol. 17, Cent. Dig. Dismissal and 
Nonsuit, §§ 15, 16.] 

Ely & Bush, for plaintiff. 
Cook & Dodge, for défendant 

McPHERSON, District Judge. This is an action for a personal 
injury. At the close of plaintiiï's évidence défendant moved for 
an order directing the jury to find for the défendant. This motion 
was argued at length, and taken under advisement by the court untiî 
the following morning. Then in the présence of the jury and coun- 
sel for both sides the court at some length gave his views of the matter, 
and concluded with the following statement : 

"In my judgmcnt that does not make a case, * • • and for thèse rea- 
sons the court sustains the motion and directs the jury to find and sign a 
verdict for the défendant" 

The court, then addressing the jury, said to one of their number: 

"Mr. Morrison, you may act as foreman. Step hère to my desk and sign 
the verdict for the défendant, vFhich I hâve prepared." 

Mr. Morrison, one of the jurors, did as requested, took a pen, and 
was affixing his signature as such foreman to the verdict for défend- 
ant. His signature was partly written, when plaintiiï's counsel said, 
"We dismiss this case." Defendant's counsel objected to the attempt- 
ed dismissal as coming too late. While that was going on, the signa- 
ture of the foreman was completed and the verdict left on the table 
of the presiding judge. Should the verdict be recorded and a judg- 
ment rendered thereon, or should there be an order of dismissal? 

The lOwa practiee acts and the construction given them by the lowa 
Suprême Court upon matters of this kind are binding upon this court in 
actions at law. Central Company v. Pullman Company, 139 U. S. 
24, 11 Sup. Ct. 478, 35- L. Ed. 55. The same conclusion has been an- 
nounced by the Circuit Court of Appeals for this circuit, in a case 
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which at this writing I cannot cite. The lowa Code of 1897, § 3764, 

provides : 

"An action may be dismissed, and such dismissal shall be without préjudice 
to a future action: (1) By the plaintilî, before the final submission of the 
case to the jury, or to the court when the trial is to the court." 

Although the motion was tried to the court, fully submitted, and 
decided, I suppose that is not the test. The question is : Was the 
dismissal asked "before the final submission of the case to the jury?" 
In Hays v. Turner, 23 lowa, 314, it was decided that in a case tried to 
the court that after the judge read his findings and conclusions of law, 
and was about to render judgment accordingly, but had yet not so 
donc, that it was too late for plaintiff to dismiss, over defendant's ob- 
jections. What the status of the case was which is said to hâve been 
"after final submission" in the case of Mansfield v. Wilkerson, 26 
lowa, 482, does not appear. 

Belzor v. Logan, 32 lowa, 322, was a case tried to a référée. He 
made a report. Later on he announced that he had his second report 
ready, and would file it when his fées were paid. Thereupon plain- 
tif? was allowed, over defendant's objections, to dismiss. After sub- 
mission the court allowed plaintiff to amend, and then later on to 
dismiss, as was ruled in Jones v. Currier, 6.5 lowa, 533, 22 N. W. 663. 
But this was because, in allowing the amendment, it was as though 
the submission was set aside. Dunn v. Wolf, 81 lowa, 688, 47 N. W. 
887, was an equity case, but it is not disclosed what was the status 
of the case which is called "after final submission." 

In Harris v. Beam, 46 lowa, 118, the request for dismissal was 
doser perhaps in point of time to a final submission than any other 
case, and the dismissal was allowed. The case had been fully argued 
to the jury. The court in substance instructed the jury that the plain- 
tifï had offered no évidence that he was the owner of the claim sued 
on, and that the verdict must be for the défendant. At that point 
plaintifï offered to dismiss, which was allowed, and the Suprême Court 
affirmed the order. In the opinion it is said : 

"A cause is not fully submitted to the jury when the last word of the 
charge is read. In praotice, the jury are directed by the court to retire in 
charge of a sworn officer to eonslder of their verdict, or to enter upon the 
considération of the case without retirlng. ïhis direction by the court to 
the jury to enter upon the considération of the case may fairly be regarded 
as the moment when the final submission of the case occurs. An attorney 
cannot always tell whether lie can safely submlt his cause to the jury upon 
the évidence introduced until he hears the charge of the court. If, In his 
judgment, the charge Is so adverse to him that he cannot safely trust his 
case In the hands of the jury, he ought, at that moment, to be permitted to 
dismiss without préjudice to a future action. The statute, in our judgment, 
does not deny him the right." 

If the jury had left their seats for their room for délibération, it is 
clear that there would bave been a "final submission." In the case 
at bar the jury wasnot allowed to go to a room. On their part there 
was to be no délibération. Plaintiff's counsel heard the reasons given 
by the court why in his opinion no case had been made. He then 
heard the direction to one of the iurors to sign the verdict. He saw 
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the foreman walk forward to sign. And then, when the foreman was 
signing, for the first time suggested a purpose to dismiss. And in the 
case at bar I can see no différence between what in fact was going on 
and if the jury had among themselves in the jury box, or in a room, 
had directed the foreman to sign and he was in the act of signing when 
the dismissal was moved. 

In Harris v. Beam there was no motion to direct a verdict. The 
jury was to retire. In Livingston v. McDonald, 81 lowa, 160-175, 
89 "Am. Dec. 5G3, practically the same holding was made as in Harris 
V. Beam. In Railroad v. Estes, 71 lowa, 603", 33 N. W. 124, the case 
had been fully tried to the court, and the court announced his con- 
clusions. Then the plaintiff asked for a dismissal, which after much 
contention, and rulings made and then vacated, was refused. And 
the case was affirmed. 

I fail to see what more there was to be done in the case at bar, ex- 
cept for the jury or some one for them to announce the verdict they 
were directed to return ; and, that being so, I believe the case had been 
finally submitted when the motion to dismiss was made. It was then 
toc late. 



UNITED STATES v. NATIONAL BANK OF REPUBLIC. SAME v. 
NATIONAL BANK OF COMMONWEALTH. SAME v. NA- 
TIONAL BXCH. BANK. 

(Circuit Court, D. Massachusetts. May 26, 1902.) 

Nos. 1,189, 1,190, 1,191. 

BiLLS AND Notes — Foeoed Indoesement — Becoveby of Patmknts — Pleadino. 
in an action to recover money paid by plaintiff to ciefeiulant on a 
checli bearlng a forged indorseuient of the uame of the payée, as money 
belonging to plaintiff pald out through mistake and wlthout considéra- 
tion, delay in notifying défendant of the forgery, if such as to det'eat 
recovery, is mattér of. défense, and need not be negatived in the déclara- 
tion, nor is an allégation of demand necessary. , 

At Law. On demurrer to déclarations. 

The United States Attorney. 
Charles K. Cobb, for défendants. 

LOWEIyL, Circuit Judge. The plaintiflf's déclaration contains 
many counts arranged in pairs. The pairs are precisely similar ex- 
cept for the dates of the checks therein described. The first pair of 
counts reads as follows : 

"Count 1. And the plaintiffs say that the Pension Agent of the plaintiÊfs 
at Boston, in said district, lawfully issued a certain check drawn on the 
assistant treasurer of the plaintiffs at said Boston, payable to the order of 
Mahala B. Jaques, a copy whereof, with the indorsements thereon, Is hereto 
annexed, marked 'A' ; that a signature purportiug to be the true and genuine 
signature of the said Jaques was afterwards Indorsed thereon ; that said 
signature in fact was not the true and genuine signature of the said Jaques, 
but was false. forged, and counterfeit; that the défendant indorsed said 
;heck bearlng said false, forged, and counterfeit signature, and presented it 
for payment to the said assistant treasurer, who paid the amount of the 
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same to the défendant And the plaintlfEs say the défendant owes them the 
amount of said cheek. 

"Count 2. And the plaintifCs say that the défendant owes them the sum of 
$36, received by the défendant to the use of the plaintiffs." 

To this déclaration the défendant demurred on the following 
grounds : 

"(1) That said count does not state a légal cause of action. 

"(2) That no demand is alleged on vhe défendant for the amount of the 
check therein specified. 

"(3) That no notice was given to the défendant that said check bore a 
false, forged, and counterfeit signatiu*e. 

"(4) That no reason Is alleged for not making such demand or giviug the 
défendant such notice. 

"(5) That the défendant had, up to the time of the bringing of the suit, 
any knowledge that said check bore false, forged, and counterfeit signature." 

Assuming, for the sake of the argument, that undue delay on the 
part of the plaintiff in notifying the défendant of the forgery will de- 
feat the plaintifE's right to recover, this court has to décide if that de- 
lay must be negatived in the déclaration or should be set up by vvay of 
défense in the answer. The first count of the déclaration says nothing 
about the matter one way or the other. That undue delay is matter of 
défense is pretty plain. The plaintifiE's right of action arises from the 
mère rétention by the défendant of money which, in justice, does not 
belong to the latter. "Money thus paid under a mistake of f act is 
recoverable, because it is paid without any actual considération, and 
cannot equitably be retained." U. S. v. Park Bank (D. C.) 6 Fed. 
853, 853. It has been decided that no allégation of demand upon the 
défendant is necessary to a right of action. Sturgis v. Preston, 134 
Mass. 372 ; Dill v. Wareham, 7 Metc. 438. In United States v. Clin- 
ton Bank (C. C.) 38 Fed. 357, it appears that the défense was set up in 
the answer. The demurrer, so far as it applies to the first count of 
the déclaration, must therefore be overruled. The second count is 
plainly good. 

Demurrer overruled. 



UNITED STATES v. NATIONAL EXCII. BANK OF BOSTON et al. 

(Circuit Court, D. Massachusetts. October 2, 1905.) 

No. 1,191. 

Biixs AND Notes— FoBGED Indoesement — IIecoveby of Payments — Défenses. 

Where plaintiffi by honest udstake paid money to défendant upon a' 
check bearing a forged indorsement, mère delay in notifying défendant 
of the discovery of the forgery, although unnetessary and unreasonable. 
will not defeat the right to recover back the money paid. in the absence 
of évidence that the delay has worked damage to défendant. 

[Ed. Note. — For cases in point, see vol. 7, Cent. Dig. Bills and Notes. 
§ 1273.] 

At Law. 

The United States Attorney. 
Charles K. Cobb, for défendants, 
141 F.— 14 
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LOWELL. Circuit Judg-e. This was a suit at laVv to recover back 
money paid by the plaintiff to the défendant upon, a pension check 
beàring a forged indorsement. By the agreed statement of facts it 
appears that the checks were issued quarterly by the United States 
Pension Agent at Boston between 1884 and 1897. Some of the per- 
sons to whose order the checks were drawn were then dead. Others 
were remarried widows not entitled to a pension. On June 18, 1897, 
the spécial examiner of the Pension Bureau reported to the Bureau 
that the indorsements of some of the checks in suit were probably 
forged by Munson. On December 18, 1897, notice of thèse forgeries 
was given to the défendant by the United States attomey at Provi- 
dence, and the défendant was informed that at a proper time réclama- 
tion would be madé upon it. At various dates between February 19 and 
May 38, 1898, the indorsements upon the other checks were discov- 
ered to be forgeries. On July 22, the United States attorney made 
demand upon the défendant. The writ was dated August 27, 1901. 
The defendant's amended answer set up that the suit was not brought 
within a reasonable time after payment of the checks to the défendant ; 
that notice of the forgeries was not given within reasonable time after 
their discovery; and that if the plaintiff had not been négligent in the 
discovery, or had promptly given notice thereof, the défendant would 
hâve been able to reimburse itself for money paid out by it. No évi- 
dence appears of the last allégation, except that above stated. 

One who has paid money to another upon a check bearing a forged 
indorsement may ordinarily recover back the money paid, even though 
the other be an innocent holder of the check for value. As a gênerai 
proposition, this is not disputed. But recovery cannot be had, where 
it would be inéquitable, and especially where the négligence of the 
plaintiff in making the payment, or his delay after discovering the 
forgery in notifying the défendant, has damaged the latter. The de- 
fendant hère relies upon the plaintiff's delay in giving notice of the 
forgery after its discovery. In dealing with commercial paper, the 
rights of the United States are in thèse respects Hke the rights of any 
other litigant. The delay was considérable, from two to six months. No 
reason for it is shown, and it must be taken to be unjustified. This, 
therefore, is the question presented for décision: If A., by honest 
mistake, pays money to B. upon a check bearing a forged indorsement, 
and then unnecessarily and unreasonably delays to notify B. of the dis- 
covery of the forgery, can he recover back from B. the money paid, 
in the absence of évidence that the delay has worked damage to B.? 

Upon the whole, the authorities answer this question in the affirm- 
ative. Daniel on Neg. Inst. (4-th Ed.) par. 1372 ; Oppenheim v. West 
Side Bank (Sup.) 50 N. Y. Supp. 148, 152 ; Bank of Commerce v. Me- 
chanics' Bank, 55 N. Y. 211, 215. 14 Am. Rep. 232; Kingston Bank v. 
Eltinge, 40 N. Y. 391, 396, 100 Am. Dec. 516 ; Mayer v. Mayor of N. Y., 
63 N. Y. 455 ; Iron City Bank v. Et, Pitt Bank, 159 Pa. 46, 52, 28 Atl. 
195, 23 L. R. A. 615; Third Bank v. Allen, 59 Mo. 310; Koontz v. 
Central Bank, 51 Mo. 275; U. S. v. Park Bank (C. C.) 6 Fed. 852. 
In most of the cases cited to support the defendant's contention (see 
U. S. v. Cooke, Fed. Cas. No. 14,855 ; U. S. v. Cent. Bank [D. C] 6 
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Fed. 134 ; U. S. v. Clinton Bank [C. C] 28 Fed. 357 ; U. S. v. Ex- 
change Bank [C. C] 45 Fed. 163), there was little considération of the 
case of délay without resulting damage, as distinguished from that 
of delay with damage shown or reasonably inf erred. Payment by mis- 
take is the basis of the plaintifï's recovery. The right based on the 
mistake is effectuai, unless the plaintifï is estopped to assert it. Négli- 
gence without resulting damage does not create an estoppel. While 
delay is irritating, while in some cases it may give rise to a presumption 
of fact that damage has ensued, yet, unless some damage to the défend- 
ant is shown, mère delay is insufficient to defeat the plaintifï's recovery. 
In the case at bar damage is alleged, but the agreed facts contain no 
évidence to support the allégation. 
Judgment to be entered for the plaintifï. 



BUFPALO SANDSTONE BRICK CO. v. AMERICAN SANDSTONE BRICK 

MACHINERY CO. 

(Circuit Court, W. D. New York. October 17, 1905.) 

No. 106. 

COHPOBATIONB — Suit Against in Anotheb State — Jubisdiction. 

A court of New York eannot acquire jurisdiction of a foreign cor- 
poration, whleh is not doing business in the state, by service of summons 
on its président, who is in the state on private business, even though 
the corporation had previously done business in the state, and the prési- 
dent, when served, had ineidentally called upon the plaintifC in relation 
to a contract growing out of such business, but which had been com- 
pleted. 

[Ed. Note. — For cases In point, see vol. 12, Cent Dig. Corporations, 
I 2613.] 

On Motion to Quash Service of Summons. 

Charles B. Wheeler, for plaintifï. 
Clinton & Clinton, for défendant. 

HAZEL, District Judge. Motion to quash the service of a sum- 
mons, in an action instituted in the Suprême Court of the state of New- 
York and afterward regularly removed to this court, upon the ground 
that the défendant, a Michigan corporation, was not engaged in busi- 
ness within the state of New York, and that its président, when served 
with the summons, was only casually within the jurisdiction of the 
court. This court has examined the questions involved and reachec! 
the conclusion that the défendant was not engaged in gênerai or spé- 
cial business in this state at the time the service of the summons 
was had upon its représentative, who was temporarily in the state. 
The adjudications to which attention has been directed by counsel 
for plaintiff hâve been examined, and I am satisfied tliat the visit of 
the président of the défendant to ascertain the nature of plaintiff's 
complaint in relation to the machinery installed pursuant to contract 
did not thereby confer jurisdiction upon this court. Assuming, but 
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not deçiding, that the défendant hadactually been engaged în business 
in this State before the service of the summons, during the time that 
the machinery was installed, it nevertheless clearly appears that the 
contract mentioned in the complaint was completed, and that the de- 
fendant had ceased to do any further business in this state. The prin- 
ciple of Conley v. Alkali Works, 190 U. S. 406, 23 Sup. Ct. 728, 47 
L. Ed. 1113, is thought to apply. 

The place where the contract was made is questioned. That it was 
completed in Michigan, where the défendant corporation was dom- 
iciled, is undeniable; and, even though the negotiations for entering 
into it were had in this state, it nevertheless was actually completed 
în the state of Michigan, the place where it was finally accepted by 
the défendant. Shelby Steel Tube Co. v. Burgess Gun Co., 8 App. 
Div. 444, 40 N. Y. Supp. 871. 

The point that jurisdiction was obtained, on the ground that an 
authorized agent of the défendant was engaged in a spécial transac- 
tion at the time of the service of the summons, is not maintainable. 
As already indicated, the affidavits of the défendant in support of the 
motion under considération show that Mr. Ewen, the président of the 
défendant, was traveling in this state upon personal business, and 
stopped ofï at Bufïalo, where plaintiflf's office was located, to ascer- 
tain the nature of the asserted complaint that the contract had been 
violated by the défendant, and to offer suggestions in relation to the 
machinery claimed to hâve been defectively constructed. In thèse 
circumstances, upon principle and authority, the service of the sum- 
mons upon the président of the défendant corporation was unques- 
tionably insufficient, and such service cannot be recbgnized as valid 
by the courts of this state. Goldey v. Morning News, 156 U. S. 518, 
15 Sup. Ct. 559, 39 L. Ed. 517 ; Loudon Machinery Co. V; American 
Malléable Iron Co. (G. C.) 127 Fed. 1008 ; Wabash Western Railway 
Co. V. Brow, 164 U. S. 276, 17 Sup. Ct. 136, 41 L. Ed. 431 ; Barrow 
S. S. Co. V. Kane, 170 U. S. 100, 18 Sup. Ct. 526, 42 L. Ed. 964; St. 
Clair V. Cox, 106 U. S. 350, 1 Sup. Ct. 354, 27 E. Ed. 222 ; Conley 
V. Alkali Works, supra ; Cady v. Associated Colonists (C. C.) 119 
Fed. 420 ; Frawlev, Bundy & Wilcox v. Pennsylvania Casualty Co. 
(C. C.) 124 Fed. 259 ; Central Grain & Stock Exch. v. Board of Trade, 
125 Fed. 463, 60 C. C. A. 299 ; Johnson v. Computing Scale Co. {C. 
C.) 139 Fed. 339. 

Hence jurisdiction is not acquired over the défendant, it not having 
surrendered itself to the jurisdiction of either the state court or ot 
this court, and the service of the summons must be set aside. So 
ordered. 
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BATES MFG. CO. v. THE BATES MACH. CO. 
(Circuit Court, D. New Jersey. October 24, 1905.) 

1. Tbadb-Maeks — Unfaib Compétition — Use of Name. 

In the absence of eontraet, fraucl, or Tacts raising an estoppel, the 
fact that a person assists in forming a corporation in tlie name of which 
his own name Is used does nôt preclude the use of bis name as a part 
of that of another corporation In whlch he subsequently becoraes in- 
terested, although It Is orgauized to engage in competing business. 

[Ed. Note. — For cases in point, see vol. 4G, Cent Dig. Trade-Marlis 
and Trade-Names, 5 84. 

Unfalr compétition, see notes to Scheuer t. Miller, 20 C. C Â. 1G5; 
Lare v. Harper & Bros., 30 C. C. A. 376.] 

2. Same — Imitation dp Packages — Injunction. 

A manufacturer will be enjolned trom so dressing his goods for tbe 
market tliat they are liicely to be mistalien by purchasers for tlie goods 
of a competitor earlier In the business. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dig. Tiade-Marks 
and Trade-Names, 55 73, 74, 83.] 

In Equity. On motion for preliminary injunction, 

Frank L. Dyer, Delos Holden, and Mel ville Church, for complainant. 
Alfred B. Carhart, for défendant. 

LANNING, District Judge. The complainant seeks a preliminary 
injunction restraining the défendant: First, from using the name 
"Bâtes" in connection with the sale of automatic hand-numbering ma- 
chines ; and, second, from imitating the labels on the boxes in which the 
complainant's machines are packed and placed upon the market. The 
proofs show that in 1890 Edwin G. Bâtes and Samuel Insull caused 
the complainant company to be organized under the laws of the state 
of New York, for the manufacture and sale of numbering machines 
under the patents, inventions, and processes theretofore secured by 
Bâtes. Bâtes thereupon assigned his patents to the corporation, taking 
a part of its capital stock in considération therefor. The company 
started its business with Bâtes as its gênerai manager. For reasons 
hinted at in the proofs, but not clearly shown. Bâtes in 1895 sold out his 
stock and withdrew from the corporation. He thereupon began the 
manufacture and sale of numbering machines on his own account, and 
seems to hâve slowly built up a business until some time in 1899, when 
he caused the défendant company to be organized under the laws of New 
Jersey. It appears that the défendant company in 1904r put upon the 
market a new hand-numbering machine known as "Model No. 49." 
This machine came into direct compétition with certain of the machines 
of the complainant. The complainant now contends that the défendant 
has no right to use the name "Bâtes" in connection with the sale of auto- 
matic hand-numbering machines. This contention is founded on the 
assertion that Edwin G. Bâtes, when he became a party to the organiza- 
tion of the complainant company in 1890, assigned to the corporation 
the sole and exclusive right to the use of his name in the manufacture 
and sale of hand-numbering machines. But in the proofs submitted by 
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the défendant çompany this assertion is denied. A written agreement 
executed by Edwin G. Bâtes and Samuel InsuU on September 13, 1890, 
is in évidence, but there is nothipg in it to support the contention. If 
Bâtes transferred to the complainant company the exclusive right to use 
his name in the business above referred to, it must hâve been by some 
method not clearly disclosed in the proofs. 

In Howe Scale Co. v. Wyckoff, Seanians, etc., 198 U. S., at page 140, 
25 Sup. Ct. 614, 49 L. Ed. 97g, it was said: 

"We hold that, In the absence of contract, fraud, or estoppel, any man may 
use hls own name in ail legitimate ways, and as the whole or a part of a 
corporate name." 

In that case the Circuit Court for the District of Vermont enjoined 
the défendant company from the use of the word "Remington," or the 
term "Rem-S'ho," as the name or a part of the name of any typewriting 
machine whatever manufactured by the Remington-Sholes Company. 
The Circuit Court of Appeals of the Second Circuit considered the in- 
junction too broad, and limited it by enjoining the défendant from the 
use of the name "Remington." The Suprême Court reversed even 
this modified decree and directed the bill to be dismissed, and in the 
course of the argument Chief Justice Fuller, after reviewing the author- 
ities, said : 

"Doubtless the Remingtons and Sholes, In using the name 'Remington- 
Sholes,' deslred to avail themselves of the gênerai family réputation at- 
tached to the two names, but that does not in itself Justify the assumption 
that thelr purpose was to confuse tBeir machines with eomplainant's ; or that 
the use of that name was In itself oalculated to deceive. Remington and 
Sholes were Interested in the old company, and Remington continued as 
gênerai manager of the new company. Nelther of them was paid for the use 
of hls name, and neither of them had parted with the right to that use. 
Having the right to that use, courts will not interfère where the only con- 
fusion, if any, résulta from a similarity of the names and not from the man- 
ner of the use. The essence of the wrong in unfair compétition consists in 
the sale of the goods of one manufacturer or veudor for those of another, 
and, if défendant so conduets his business as not to palm ofC its goods as 
those of complainant, the action fails." 

As the case now before me stands, there can be no preliminary in- 
junction restraining the défendant company from using the w^ord 
"Bâtes" in connection with the manufacture and sale of hand-numbering 
machines. Whether the complainant is entitled to relief by injunction 
must be determined only upon full proofs on final hearing. 

But the complainant is clearly entitled to the relief sought on the 
second ground mentioned in its prayer for relief, namely, that the de- 
fendant be enjoined from imitçiting the labels on the eomplainant's box- 
es. The eomplainant's hand-numbering machines hâve long been put up 
in small rectangular boxes, upon the outer surfaces of which are pasted 
labels setting forth matters supposed to be of interest to the purchasers 
of the machines. On one end of each of thèse boxes is a label with the 
title "A Few Don'ts." The first two words "A few" are in small capital 
letters; the last word "Don'ts" is in large capital letters. Under this 
title are seven sentences, each of which commences with the word 
"Don't" in heavy type. The first sentence is : "Don't use rubbcr stamp 
ink upon pad of this machine." The defendant's machines are likewise 
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packed în small rectangular boxes upon the outer surfaces of wliich are 
pasted labels containing matters supposed to be of value to purchasers. 
On one end of each of the defendant's boxes is a label, at the top of 
which is the tftle "A Few Don'ts." The words "A few" are in small 
capital letters, and the word "Don'ts" is in large capital letters. Under 
the title are seven sentences each commencing with the word "Don't" in 
heavy type. Four of thèse seven sentences are literally the same as those 
used upon the complainant's boxes. The other three are substantially 
the same. The labels on the complainant's boxes also contain 
a séries of "Useful Hints" concerning the use of the complain- 
ant's machine, while on the defendant's boxes is a séries of "Important 
Suggestions" concerning the use of the defendant's machine. The 
substance of thèse "Important Suggestions" on the defendant's boxes is 
the same as that of the "Useful Hints" on the complainant's boxes. In- 
deed, in many respects the language is the same. Other striking sim- 
ilarities between the labels upon the boxes of the complainant and the de- 
fendant might be pointed out. I am satisfied that the défendant should 
not be permitted to use thèse labels in marketing its machine known 
as "Model No. 49." They are calculated to induce the purchasing 
public to believe that the defendant's machine known as "Model 
No. 49" is a product of the complainant company. 

There will be a preliminary injunction restraining the défendant from 
using, in connection with the sales of its machine known as "Mode) 
No. 49," any label containing a reproduction in whole or in part of the 
language heretofore used by the complainant company upon its labels. 
The exact form of the order for injunction will be settled on notice. 



THE NIMROD.» 
(District Ctourt, S. D. Alabama. Aprtl 4, 1005.) 

1. SaLBS— AkTICI-E to be MaNUFACTURED— ImPLIED W'ABnANTT OF FlTNESS. 

Wbere a manufacturer contracta to supply an article which he manu- 
factures, to be npplled to a particular purpose known to liim, so that 
the buyer necessarily trusts to the judgment and sklll of the manu- 
facturer, there is an Implled warranty that It shall be reasonably fit for 
the desired purpost», and the seller Is liable for any latent defect, not 
disclosed to the purchaser, either In material or workmanship. 

[Ed. Note. — For cases In point, see vol. 43, Cent Dig. Sales, Si 772, 
774.] 

Contracta for sale of things to be produced or manufactured, see note to 
Star Brewery Co. v. Horst, 58 G. C. A. 3G3.] 

2. Same— Steam Boileb fob Tug. 

Wliere a contract to manufacture a boiler for a tug provided that It 
should be satisfactory to the engiueer, the fact that the boiler wus re 
ceived by- hlm and put in the tug does not necessarily constitute an ac- 
ceptaiice, nor exclude the implied warranty of fltuess by the manu- 
facturer with respect to defects whieh were discoverable only by actual 
use. 

[Ed. Note. — For cases In point, see vol. 43, Cent Dlg. Sales, i§ 772-774, 
818. J 

S. Same — Bbeach of Wabbantt — Meastjrb of Damages. 

The nieiisure of damages for breach of the implied warranty of the 

manufacturer of the ûtuess of a boiler built for a tug aud placed thorein 

< — ^ 

•AfBrmed lu Circuit Court ot Appeals, Ul Fed. 834. 
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Is the cost of maklng It sound and fit for the purposô for whlch It was 
Intended, and compensation for the loss of the use of the tug whlle the 
work Was being doue, which maj' reasonably be supposed to hâve been 
wlthln the contemplation of the parties. 

[Ed. Note. — For cases in point, see vol. 43, Cent. Dig. Sales, §§ 12S4- 
1290.] 

4. Parties — ^Action on Contract — Use of Fictitious Name. 

Where the Indivldual owners of a tug operated the same under the 
name of the "Tow Boat Company," and in such name contraeted for a 
boiler to be built and placed therein, but there was in fact no corporation 
by that name, a claim for damages for breacù of the manuf acturer's 
warranty of the boiler is properly prosecuted in the name of the owners 
as individuals. 

In Admiralty. Suit to recover balance due on a contract for a boiler 
for a tug, and cross-libel for damages. 

Gregory L. & H. T. Smith, for libelant. 
Pillans, Hanaw & Pillans, for claimant. 

TOULMIN, District Judge. 1. Where a manufacturer contracts ta 
supply an article which he manufactures, to be applied to a particular 
purpose known to him, so that the buyer necessarily trusts to the judg- 
ment and skill of the manufacturer, there is an implièd warranty that it 
shall be reasonably fit for the desired purpose. This implies that the 
material and workmanship shall be good, and the vendor is liable in such 
case for any latent defect not disclosed to the purchaser arising from the 
manner in which the article was manufacturée!. 2 Benj. Sales. 988- 
993 ; Hoe v. Sanborn, 21 N. Y. 552, 78 Am. Dec. 163 ; Snow v. Scho- 
macker Mfg. Co., 69 Ala. 111, 44 Am. Rep. 509 ; 15 Am. & Eng. Encv. 
of Law (3d Ed.) 1223, 1231; Kellogg Bridge Co. v. Hamilton, 110 
U. S. 108, 3 Sup. Ct. 537, 28 L. Ed. 86 ; Nashua Iron & Steel Co. v. 
Brush, 91 Fed. 213, 33 G. G. A. 456 ; Gage v. Carpenter, 107 Fed. 886, 
47 G. G. A. 39 ; Pullman Car Go. v. Metropolitan Ry. Go., 157 U. S. 
108, 15 Sup. Gt. 503, 39 L. Ed. 632. 

2. Where a contract provides that work is to be done under the di- 
rection and supervision of an engineer or other person, whose détermina- 
tion shall be conclusive upon the parties, both parties are bound unless 
there is fraud or such a mistake as would show a want of good faith in 
the person exercising such direction and supervision. Kihlberg v. U. S., 
97 U. S. 398, 24 L. Ed. 1106; Chicago & Santa Fe R. R. v. Price, 138 
U. S. 185, 11 Sup. Gt. 290, 34 L. Ed. 917. In this case there is no such 
contract, and no such agreement can be implied from the terms of the con- 
tract. It provides that the construction of "the boiler is to be satisfac- 
tory to the engineer of the Nimrod." Acceptance of the work as 
satisfactory forecloses the parties, but such acceptance as satisfactory 
is a condition précèdent, and must be shown. It is not shown in this 
case. The fact that the contract provided that the boiler was to be 
satisfactory to the engineer and that it was received and put in the tug 
would not exclude the implied warranty of the manufacturer if the 
defects in the boiler were discoverable only by actual use. Moreover, 
a breach of warranty is not waived by acceptance unless the defects 
were obvions at the time of acceptance, 24 Am. & Eng. Ency. of Law 
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(2d Ed.) 1903; Bagley v. Cleveland Rolling- Mill Co. (C. C.) 31 Fed. 
164. 

3. Hartwell & Spotswood owned the tug Nimrod, and under the name 
of the "Tow Boat Company" operated it, and under that name contracted 
for and purchased the boiler from libelant. The "Tow Boat Company" 
is not a corporation, but a name used by Hartwell & Spotswood as in- 
dividuals operating their tug Nimrod. They can recoup or counter- 
claim their damages for a breach of the implied warranty to the "Tow 
Boat Company." The measure of damages is, as a gênerai ruie, the 
différence between the actual value of the boiler and what its value 
would hâve been had it conformed to the implied warranty of libelant 
as to its workmanship and' fitness. But purchasers are permitted to 
recover the cost of making the boiler comply with the requirements 
of the warranty. 24 Am. & Eng. Ency. of Law (3d Ed.) 1158, 1159 ; 
English v. Spokane Corn. Co., 57 Fed. 451, 6 C. C. A. 416 ; 2 Schoulçr's 
Personal Property, § 585. The purchasers are also allowed such spé- 
cial damages as may fairly be supposed to hâve entered into the con- 
templation of the parties at the time the contract of sale was made, and 
which might naturally be expected to follow from the breach of the war- 
ranty. 24 Am. & Eng. Ency. of Law, supra, 1159, 1160 ; Pullman Car 
Co. v. Metropolitan Ry., supra ; Stillwell Manufacturing Co. v. Phelps, 
130 U. S. 520, 9 Sup. Ct. 601, 32 L. Ed. 1035 ; Crâne Co. v. Columbus 
Constr. Co., 73 Fed. 984, 20 C. C. A. 233 ; 2 Sutherland on Damages, 
pp. 407-409, 432; 2 Schouler's Personal Property, supra. 

4. The légal title to the tug Nimrod is in Hartwell & Spotswood, 
whatéver may be the equities between them as owners of the tug and the 
tow boat association as to the net earnings of the tug. The cross-libel 
is, in my opinion, rightly filed in the name of the tug owners. The 
Thames, 14 Wall. 98, 20 L. Ed. 804. 

On the évidence my opinion is : (1) That there was an implied war- 
ranty that the boiler would be constructed in a workmanlike manner, 
and would be reasonably fit for the use for which it was desired. (2) 
That the boiler was defective in its construction. That such defects 
were not obvions at the time the boiler was received by the tug, and were 
not known to the owners of the tug or to its engineer, but that the 
évidence tends to show they were known to the manufacturer, the libel- 
ant. (3) That there was a breach of the implied warranty. (4) That 
the cross-libelants hâve sustained spécial damages by reason of such 
breach, the éléments of which are the reasonable cost of making the 
boiler sound and fit for the spécial use to which it was to be applied, 
the necessary expense incurred in connection therewith, and loss of the 
use of the tug during the time necessarily consumed in the work on the 
boiler. Thèse damages, I think, were such as was reasonably to be an- 
ticipated by the parties would accrue in view of the spécial use to which 
the boiler was to be applied if it proved to be unfit for the purpose. 

The aggregate of the cross-libelants' damages are $1,417.38, from 
which deduct the amount of balance due to libelant by the tug, to wit, 
$731.83, leaving a balance due cross-libelants of $685.55, for w'hich let a 
decree be entered. 
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WILKINSON V. GOODFELLOW-BROOKS SHOB CO. et al. 

(Circuit Court, B. D. Missouri, E. D. Novemtier 17, 1905.) 

No. 5,218. 

Maliciotts Pkosecution — Geotjnds of Action — Malicious Institution or 
Bankeuptcy Peoceedings. 

An action for malicious prosecution will lie for the institution and 
prosecutlon of a proceéding in bankruptcy without probable cause and 
wlth a malicious Intent, altUough not accompanied by any actual selzui-e of 
the alleged bankrupt's property. 

[Ed. Note. — For cases in point, see vol. 33, Cent. Dig. Malicious Prose- 
cution, § te.] 

At Law. On demurrer to pétition. 

John A. Harrison and R. f". Walker, for plaintiff. 
Wm. B. & Ford W. Thompson and Henderson & Becker, for de- 
fendants. 

FINKELNBURG, District Judge. This is an action for malicious 
prosecution, the pétition ch^rging that the défendants, with mahce and 
without probable cause, instituted and prosecuted a proceéding in in- 
voluntary bankruptcy against plaintiflf; that upon a hearing of said 
proceéding it was adjudged and decreed that the petitioners had failed 
to sustain the allégations as to the alleged acts of bankruptcy ; and that 
the proceéding was then and there dismissed by the court, and 
final judgment rendered in favor of the présent plaintifï, the défendant 
in the bankruptcy proceéding. It is further alleged that the défendant, 
with malice and without probable cause, appealed from the judgment 
and decree of the District Court, and that subsequently said appeal was 
voluntarily dismissed by the présent défendants, whereby said proceéd- 
ing in bankruptcy was finally determined in favor of the présent plain- 
tiff. The défendants filed a gênerai dernurrer on the ground that the 
pétition and the allégations therein contained do not constitute a cause 
of action against the défendants. 

When the demurrer in this case was argued, I thought it well settled 
that an action for malicious prosecution would lie for maliciously insti- 
tuting a proceéding in bankruptcy without probable cause. Af'ter ex- 
amining the exhaustive briefs submitted by counsel on both sides I find 
I was in error. The question is not well settled, but seems to be open 
to much Contention. The argument on the part of the défendants is 
that a proceéding in bankruptcy, not accompanied by a seizure of the 
alleged bankrupt's property, is a mère civil action, and that malicious 
prosecution will not lie for itistituting a mère civil action. The bank- 
ruptcy proceéding involved in the case at bar was not accompanied by 
any seizure of property. 

The question whether an action will lie for the malicious institution 
and prosecution of an ordinary civil suit without probable cause is one 
on which the authorities are divided; a number of courts of last resort 
(including Missouri) holding that it will, and a number holding that it 
will not. According to the citations in the briefs, it would appear that 
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numerically the prépondérance is somewhat in favor of the affirmative 
of the proposition, but that is not of importance. The subject is re- 
viewed by Judge Sherwood in Smith v. Burrus, io6 Mo. 94, 16 S. W. 
881, 13 L.R. A. 59, 37Am. St. Rep. 339, inwhich case the Suprême Court 
of Missouri ranged itself on the affirmative side of the proposition. The 
fédéral courts are also divided on the subject. See Wade v. National 
Bank of Commerce (C. C) 114 Fed. ^y?; Cooper v. Armour (C. C.) 
42 Fed. 215, 8 L. R. A. 47; Burnap v. Albert, 4 Fed. Cas. No. 2,170; 
Tamblyn v. Johnston, 126 Fed. 270, 62 C. C. A. 601. In the case first 
mentioned there is a strong and persuasive opinion by Hanford, J., on 
the affirmative side of the question. It is true that in the Tamblyn Case 
Judge Thayer says that the weight of authority is against the right, but 
the précise question was not before the court in that case for décision, 
and the remark may be taken as a dictum. 

Thus far I hâve considered the gênerai question whether an action 
for damages will lie for the institution of an ordinary civil suit not ac- 
companied by any arrest of the person or seizure of property, and we 
hâve seen that there is much conflict of authority on this subject. Pass- 
ing on, now, to the next question in the case at bar, whether a proceed- 
ing in bankruptcy is "a mère civil suit," so as to be involved in the same 
conflict of authority, or whether such proceeding stands on exceptional 
grounds, we find a number of English cases, and one décision of the 
United States Suprême Court, in which suits of that kind were enter- 
tained, and in which it was held that the action would lie, They are 
as follows : Farley v. Dawkes, 4 Eli. & Bl. 499 ; Brown v. Chapman, i 
W. Bl. 427; Whitworth v. Hall, 2 B. & Ad. 698; Hall v. Weakley, 5 C. 
& P. 361 ; Cotton v. James, i B. & Ad. 128 ; Johnson v. Emerson, L. 
R. 6 Exchr. 329; Stewart v. Sonneborn, 98 U. S. 187, 25 L. Ed. 116. 
But counsel for défendants call attention to the fact that in ail thèse 
cases the proceeding in bankruptcy was accompanied either by a seizure 
of the alleged bankrupt's property, the appointment of a receiver, or 
other process of simiiar import, and that the effect of thèse décisions 
must be limited to such circumstances. Plaintiff's counsel also cite the 
following text-writers in support of the right to bring such a suit : 2 
Addison on Torts (Wood's Ed.) § 867, p. 81 ; Cooley on Torts, p. 187 ; 
1 Hilliard on Torts, p. 267 ; Webb's Pollock on Torts, p. 400 ; Moak's 
Underhill on Torts, p. 162. It is claimed that thèse also refer to pro- 
ceedings in bankruptcy accompanied by seizure of property. No dé- 
cisions bave been found by counsel on either side on the précise ques 
tion whether an action will lie for the malicious institution and prose- 
cution of a proceeding in bankruptcy, when not accompanied by a seiz- 
ure of the alleged bankrupt's property ; and, in view of the thorough 
manner in which this case has been briefed by able counsel on both sides, 
I assume that none exist. 

There being no controlling décision, then, on the précise question in- 
volved in the case at bar, and the case being one of first impression, so 
far as this court is concerned, I feel at liberty to adopt that rule which 
in my opinion, best comports with the rights of individuals, sound rea 
son, and the ends of justice. In my opinion, a bankruptcy proceeding 
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cannot be saîd to be an ordinary civil suit. It is sui generis, and it is 
far reaching and drastic in its effects. Whether accompanied by actuaî 
seizure of the bankrupt's property or not, it places an embargo on his 
right to dispose of his property and of his business generally. No pru- 
dent person will buy from him, and no prudent person will sell anything 
to him on crédit, even if security is offered, because ail transactions 
between the bankrupt and third persons after the pétition in bankruptcy 
has been filed are liable to be investigated, reviewed, set aside, of con- 
trolled as to their validity and effect in case of an adjudication. As 
the Suprême Court expresses it in Mueller v. Nugent, 184 U. S. i, 14, 
22 Sup. Ct. 269, 275, 46 L. Ed. 405 : 

"The flling of the pétition Is a caveat to ail the world, and in effect au at- 
tachaient and injunetion." 

After the filing of the pétition ail the property rights of the debtor are 
practically in abeyance until final adjudication, and those who deal with 
his property in the interval do so at their péril. Loveland on Bankrupt- 
cy. P- 366 ; Bank v. Sherman, loi U. S. 403, 25 L. Ed. 866. 

For the purpose of this demurrer the court will also take judicial no- 
tice of the fact that the filing of a pétition in bankruptcy is not only 
published in the daily press, but is usually, if not invariably, reported 
by the commercial agencies which rate the financial standing of business 
men. The efifect of ail this is apparent. The alleged bankrupt's crédit 
is impaired, if not destroyed, and his business paralyzed. Now, ail this 
may be damnum absque injuria, if the petitioning creditors hâve insti- 
tuted the proceeding in good faith, though wrongfully; but if a pro- 
ceeding with such injurions efïects is instituted without probable cause, 
and with a malicious intent to injure the party proceeded against, there 
ought to be a remedy for the injury inflicted. Mr. Justice Bradley, in 
speaking of bankrupt proceedings in Stewart v. Sonneborn, 98 U. S., 
loc. cit. 201, 25 L. Ed. 116, says: 

"The Power to throw a man into bankruptcy, and thus destroy hîs busi- 
ness and ail hope for the futvire, is one of great magnitude to be given to 
one man over another. A vvealthy man or firm, with extensive business con- 
nections, having this means of destruction in his hands, wields a tremendous 
power." 

It is an elementary principle of the dDmmon law that a wrongful act 
causing injury entitles the injured party to compensation (Wadev. Na- 
tional Bank [C. C] 114 Fed. 379), and I cannot see any reason why a 
person who institutes a bankruptcy proceeding in bad faith, and for 
the purpose of infiicting injury, should be exempt from this rule. My 
décision therefore is that the institution and prosecution of a proceeding 
in bankruptcy, without probable cause and with a malicious intent, may 
he. good ground for an action of malicious prosecution, although the pro- 
ceeding in bankruptcy was not accompanied by any seizure of the al- 
leged bankrupt's property. 

The foregoing disposes of the main question presented to the court. 
Some subsidiary questions of pleading were touched on in the argu- 
ments, and are referred to in the briefs. The objection that the péti- 
tion is based on two distinct torts which should hâve been stated in sep- 
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arate counts does not meet with my assent. I think the institution of 
the proceedings and the subséquent appeal, if wrongfully donc, consti- 
tute but one continuous tort for the purpose of this case. The other 
questions of pleading do not properly arise on a gênerai demurrer. 
They are more appropriately raised by motions to make more definite 
and certain and other motions to reform the pleadings. 
The demurrer will be overruled. 



In re BUCHSBAUM. 

(District Court, E. D. Pennsylvania. December 12, 1905.) 

Aliens— Aliens Résident in United States— Right to Ke-entee. 

An alien, who in good faith lias acquired and maintalns hls résidence In 
the United States, on his return from a temiwrary absence in a foreign 
country, is not an alien immigrant within the meaning of the immigration 
statutes, but bas the right to leave and re-enter the United States with the 
same freedom as a résident wlio is also a citizen. 

[Ed. Note. — For cases in point, see vol. 2, Cent Dig. Aliens, § 105.] 

Habeas Corpus. 

David Phillips, for relator. 

John C. Swartley, for Commissioner of Immigration. 

N. Dubois Miller, for International Mercantile Marine Co. 

J. B. McPHERSON, District Judge. The undisputed facts of this 
case are thus set forth in the pétition for the writ : 

"The pétition of Isadore Buchsbaum respectfully représenta: 

"That he is a native of Austria, and emigrated to the United States, arriv- 
Ing in New York City, state of New York, on March 10, A. D. 1901, with his 
wife and family. That thereupon he toolc up a permanent résidence with his 
wife and family in said eity, and establislied himself in the window cleaning 
business, in whlch he still retains his interest. That from the time of his 
arrivai in New York City until on or about April. A. D. 1905, he continuous- 
ly resided in New York City with his family, pursuing his aforesaid business 
and acquiring extensive contraetual property and rigbts. ïhat on the 8th day 
of March, A. D. 1905, he declared his intention of becoming a citizen of the 
United States before the Circuit Court of the United States for the Southern 
District of New York. 

"In the month of April, A. D. 3905. the petitloner took passage on the steam- 
er Finland for Antwerp, and thither went to Galicia, Austria, for the pur- 
pose of settling an esta te. Your petitioner, on leaving this country for said 
purpose, never Intended to give up his rights which he had acquired in the 
United States, but went with the intention of returning as soon as bis busi- 
ness was transaeted. The petitioner's family, eonsisting of wife and two 
children, remained in New York and are still residing there. 

"Your petitioner returned to the United States, arriving in Boston, as a 
passenger on the steamer Marquette, Red Star Line, on November 7, 1905. 
The United States Commissioner of Immigration at Boston refused him a 
landing, and on November 9, 1905, ordered his déportation, on the ground that 
he was afflicted with trachoma. 

"Your petitioner avers that he was not given a lawful opportunity to appeal 
by the said Commissioner of Immigration and he was conveyed on board the 
steamer Marquette to Philadelphia, where he arrived on November 19, 1905, and 
he is now Illegally restrained of his liberty and illegally held in custody by the 
respondent John J. S. Rodgers, Commissioner of Immigration, the International 
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Mercantile Marine Company, and P. F. Young of steamer Marquette, In the 
house of détention at No. 950 Swanson St, city of PhiladelpWa, state of Penn- 
sylvanla. 

"Tour petltioner avers that he Is a résident of the clty of New York, state 
of New York, United States of America, and that he never gave np said rési- 
dence. Thathe was not affllcted wlth any disease when he left New York City, 
nor when he left Europe on his return trlp to the United States, and, if he 
has any disease such as alleged, he must hâve contracted the same on board 
the steamer Marquette on his return to the United States." 

Upon thèse facts, I am of the opinion that the relator is not subject to 
déportation. He is not an alien immigrant in the sensé applied to those 
words by the act of 1903, but is a résident of the United States, who has 
made this country his home, and has the right to leave it on his business 
affairs and to return to it with the same freedom as résidents who are 
also xitizens, either by birth or naturalization. I lay no stress upon the 
fact that the relator has declared his intention to become a citizen, except 
as such déclaration is relevant to the inquiry whether he is a bona fide 
résident of the country. After an alien has once become a résident he is 
entitled to the same liberty of movement enjoyed by résidents and citi- 
zens alike; and, until he abandons his résidence, he is no longer ame- 
nable to the excluding provisions of the immigration law. That law is 
intended to operate when the immigrant présents himself for the first 
time, but after he has passed the scrutiny of the inspectors and has been 
admitted he is then entitled' to the rights and privilèges of résidents in 
the United States as long as he continues to be a member of this class. 
It is true that in one sensé he is always an alien, until he becomes a citi- 
zen, although he may réside in this country for many years before he ap- 
plies to be naturalized. But this is not the sensé in which the word has 
been used in the statutes regulating immigration. In thèse statutes an 
alien immigrant is one who offers to take up his résidence hère, but has 
not yet carried out his désire. Such an immigrant must fulfiU certain 
requirements or he will not be allowed to land ; but, having been once 
admitted, and having once acquired a résidence in good faith, he is not 
obliged to stay in the country until he becomes a citizen, at the risk of 
being excluded when he returns to his family or his home. There are 
many commercial travelers of foreign birth who are still aliens. It is 
impossible to suppose that the act of 1903 was intended to apply to such 
persons ; but it does apply to them, and to ail other persons of foreign 
birth who hâve not been naturalized, no matter how long they may hâve 
lived in the country, nor what their ties of business or family may be, if 
the construction contended for by the government be correct. I happen 
to know that the président of one of our most conspicuous institutions of 
leaming retains his foreign citizenship for certain business reasons. He 
has been identified with the intellectual life of this country for two gén- 
érations, and is widely known as a profound scholar, but he is an alien 
still, and must be inspected whenever he returns from a visit abroad, if 
the literal meaning of that word must prevail in every case. 

Eut I need not discuss the subject further, since the question has al- 
ready been decided in the second circuit by Judge Benedict and Judge 
Lacombe. In the first case, In re Panzara (D. C.) 51 Fed. 275, the 
point decided is thus stated in the syllabus: 
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"One who îs a résident of the ITnited States, thougli ot forelgn birth, and not 
naturalized, and wlio Is returnlng from a visit to th© country of his blrth, is 
not an alien immigrant within ttie meanlng of the laws regulating Immigra- 
tion." 

To the same effect are In re Martorelli (C. C.) 63 Fed. 437, arfd In re 
Maiola (C. C.) 67 Fed. 114. The relator's counsel laid much stress 
upon In re Di Simone (D. C.) 108 Fed. 943, in which Judge Boarman, 
considers, inter alia, the effect of a déclaration of intention upon the 
status of an alien's children; but, as the case was reversed upon admis- 
sion of error (108 Fed. 991, 46 C. C. A. 689), although it is not known 
what the error was, since no opinion was filed by the Circuit Court of 
Appeals, I think it inadvisable to permit the opinion of the District 
Court to hâve any influence on the pending case. 

Believing, therefore, that the relater is entitled to his liberty, it is or- 
dered that he be discharged. 



In re SAX. 

(District Court, E. D. Pennsylvania. December 20, 1905.) 

No. 2,067. 

BANKBUPTCT — gUMMABY Oedeb TO Pay Ovee Money — Geounds. 

A bankrupt should not be summarily ordered to pay over money or de- 
llver property to bis trustée, unless the court is morally certain that htv 
bas been guilty of fraudulent concealment and that obédience to the order 
can be enforced. That he bas failed to account satisfactorlly for good» 
which weht into his business is not sufflcient to warrant such an order, 
where he dénies the concealment of any money or property belonging to 
the estate, and the fact of concealment bas not been made to appear by 
convincing évidence. 

In Bankruptcy. On certificate from référée. 

Furth & Singer, for bankrupt. 
Wessel & Aarons, for trustée. 

J. B. McPHERSON, District Judge. An attentive reading of the 
testimony has satisfied me that the referee's order cannot be sup- 
ported. He directed the bankrupt to pay over to his trustée the sum 
of $3,305 in cash, basing the order upon the finding: 

"That the sald bankrupt, Henry Sai, has In his possession, or controls, the 
sum of $2,,"05 in cash, or in ;,'oods of that value, being the assetw and iiro]i- 
erty belonging to his estate in bankruptcy, which he fraudulently and unlaw- 
fuUy conceals from the sald trustée in bankruptcy." 

The alternative form of this finding suggests the lack of certainty 
in the évidence, and when it is added that there is not a word of 
testimony to support the additional finding — 

"That the bulk of the goods purchaKed by the bankrupt during the last 
three inonths preceding his bankruptcy either never reaebed the store, or 
else vrere clandestinely and fraudulently removed therefrom," 

— enough has been said, I think, to indicate the reason why the order 
cannot stand. 

Fraud must be proved, and is not to be presumed. I do not deny 
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that the bankrupt, who is certainly not a literate person, has probably 
failed to account satisfactorily for some of the mèrchandise that went 
into his business during the year before his failure, but calculations 
and estimâtes based on such uncertain évidence as is now before the 
court are not reliable enough to justify an order that may send a 
man to jail for an indefinite period. If it be clearly shown that a 
bankrupt has money or goods in his possession that belong to his 
trustée, he must take the conséquences of a refusai to hand them over, 
but he should not be summarily directed to pay unless the court is 
morally certain that there has been concealment and that obédience to 
the order can be enforced. If the bankrupt has been guilty of fraudu- 
lent concealment, but no longer has the goods or the money, he should 
be prosecuted. He should not be imprisoned on a summary proceed- 
ing for contempt, unless he is disobeying an order with which he is 
able to comply. The Court of Appeals of this circuit has given us 
instructions on this subject in Trust Co. v. Wallis, 11 Am. Bankr. 
Rep. 360, 126 Fed. 464, 61 C. C. A. 343, to which I refer as authority 
for the proposition that, where the bankrupt dénies the averment 
that he is concealing property which belongs to the estate, the fact 
of concealment must be made out by testimony of unusual cogency : 

"The court may, by summary order, direct the delivery and turnlng over to 
the trustée by the bankrupt, or by any third person holding the same under 
his order and control, any property which, prior to the flling of the pétition, 
the bankrupt could by any means hâve transferred, or which might hâve been 
levied upon and sold under judicial process against him. For dlsobedlence of 
such order, the court In, bankruptcy undoubtedly has the power, by attach- 
ment for contempt, to enforce cctaipliance with such order, and punlsh refusai 
to comply. This power, however, is far reaching and drastic, and must be ex- 
ercised with cautious discrétion. If the bankrupt dénies that he has posses- 
sion or control of the property, or if a third person in possession thereof 
claims to hold it, not as the agent or représentative of the bankrupt, but by 
title adverse to hlm, and there is no évidence to indisputably show that such 
déniai or claim is false or fraudulent, and that the case is one of simple con- 
cealment or refusai on the part of the bankrupt, or of the one in possession, 
to deliver up the property as ordered, it would be an unwarranted stretch of 
power on the part of the court to resort to a summary proceeding for con- 
tempt for the enfprcement of its order. In the absence of fraud or conceal- 
ment, the bankrupt court can only order the delivery of property to the 
trustée which the bankrupt is physlcally able to deliver up, having the same 
in his possession or control. If It shall appear that he is not physically able 
to deliver the property required by the order, then confessedly proeeedings for 
contempt, by fine and imprisonment, would resuit in nothing, certainly not in 
compliance with the order." 

The order of the référée .is therefore reversed. 
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CHADWIOK V. UNITED STATES. 
(Circuit Court of Appeals, Sixtli Circuit. Noveniber 17, 1905.) 

No. 1,446. 

1. Indictment — Motion to Quash— Gkounds. 

A motion to quasli an indictment, based on an affldavit that the grand 
Jury received certain incompétent évidence, is insufflcient, where it is not 
alleged nor sliown tliat tliere was not other and compétent évidence on tlie 
subject upon wliich the indictment was based. 

2. Ckiminal Law — Motion to Quash Indictment — Review of Ruling. 

A motion to quash an indictment is addressed to the sound discrétion 
of the trial court, and in gênerai its ruling thereon is not reviewable, and 
especially where the motion was heard on aflidavits which are not in the 
recoi'd. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Criminal Law, 
§ 3042.] 

3. CoNSPiEACY — Eléments or Offense — Violation of National Banking 

Laws. 

While it is a settled rule of criminal law that an indictment for con- 
spiracy will not lie where a plurality o( agents is logically necessary to 
complète the crime which it was the object of the conspiracy to commit, 
euch rule does not apply to an indictment under Rev. St. § 5440 [U. S. 
Comp. St. 1901, p. .3676], for a conspiracy between the défendant, who had 
no officiai connection with a national bank, and an officer of such bank 
to violate Rev, St. § 5208 [U. S. Comp. St. 1901, p. 3497], by causing a 
check of détendant drawn on the bank to be eertified by such officer when 
défendant did not hâve a suffieieut amount on deposit to pay the same. 

4. Indictment — Joindee op Counts — Compellino Election. 

Counts charging separate conspiracies with offlcers of a national bank 
for the violation by such officers of Rev. St. § 5208 [U. S. Comp. St. 1901, 
p. 3497], by certifying checks when the drawer did not hâve sufflcient 
funds on deposit to pay the same, may be joined in the same indictment 
under Rev. St. § 1024 [TJ. S. Comp. St. 1901, p. 720], and, unless It apears 
that substantial rights of the défendant will be prejudiced by their trial 
together, the court may properly refuse to compel the government to eiect 
between them. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Indictment and 
Information, § 447.] 

5. Criminal Law— Evidence — Admissions. 

On the trial of an indictment for conspiracy, letters shown to be in the 
handwriting of the défendant, addressed to an alleged co-conspirator and 
containing self-charging admissions, are admissable in évidence, although 
it is not proved that they were transmitted to the persons to whom they 
are addressed, and their interprétation and weight are matters for dé- 
termination by th'e jury in the light of ail of the évidence in the case. 

6. Conspiracy — Pboop of Intent — Knowledge oe the Law. 

On the trial of an indictment charging défendant with conspiring with 
offlcers of a national bank for the certification of checks by such officers 
when the drawer had no funds on deposit, in violation of Rev. St. § 5208 
[U. S. Comp. St. 1901, p. 3497], it is not essential to conviction to prove 
that défendant had knowledge that such false certification was in viola- 
tion of the Rtatute ; the necessary criminal intent being imputed where it 
Js shown that the parties to the transaction acted with knowledge of the 
facts. 

141 F,— 15 
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7. Ceiminal Law — New Teiai — Misnomee or Jtieoe, 

It was wlthln the discrétion of t(ie trial court to deny a motion for a 
new trial, based on the ground that the given name of oue of the jurors 
who was accepted and sat on the trial was not the same as tlie name on 
the jury list whieh was drawn and called when the jury was impaneled; 
It being shown that the jurer who served was the one summoned and 
actually intended, that he appeared in good faith, and that there was no 
person having thç name on the list, whieh was so wrltten through mistalie. 

8. Same — Tkial — ^Aequment or Cotjnsel. 

There is a degree of liberty allowable to counsel In a criminal case, 
whether for the government or the accused, in respect to the line of argu- 
ment they shall pursue and the infereuces to be drawn from the évidence, 
whieh a trial judge should respect unless the facts of the case are over- 
stepped or arguments used whieh plainly abuse the privilège, and a re- 
viewing court should not reverse a judgment because of the refusai of the 
trial court to interfère with an argument of counsel, unless it was plainly 
unwarranted and so improper as to be clearly Injurions to the accused. 

9. Same-^Waiveb of Objection. 

A défendant who deems himself prejudiced by language used by coun- 
sel in argument should promptly and publicly objeet and point ont the 
language deemed improper, and then take exception if the tridl judge fail 
to condemn it. Unless this is doue, error cannot be predicated on the re- 
fusai of a trial judge to grant a new trial on account of such language. 

10. Same— -Sentence — Cumulative Teems of Impbisonment. 

Under convictions upon separate counts for distinct offenses of the same 
character judgment may be entered and sentence passed for a speciSed 
term of Imprisonment upon each count, and the terms may be made con- 
sécutive and cumulative. 

In Error tothe District Court of tlie United States for the Northern 
District of Ohio. 

The following is the full charge given by Taylor, District Judge, to 
the jury : 

The testlmony In this case having been completed, It now becomes my duty 
to deflne the law applicable to the facts given in évidence, and to instruct you 
as to the rules of law which you are to consider, and by whieh you are to be 
controlled, in weighing and construlng the testimony. It Is for you, and for 
you aione, to détermine what the facts are. It is for the court, and the court 
alone, to define the law by whieh thèse facts are to be applied to the indict- 
ment in this case. If it should seem to you, at any time during this charge, 
that the court has an opinion respecting what may or may not be a faet In 
this case, you will stili remember that the eourt's conclusion is in no sensé to 
weigh with you, or control you, in your flnding and détermination of what the 
facts are. The Oongress of the United States, from tlme to time, has seeu 
fit to enact certain laws intended to aid in the honest and efficient adminis- 
tration of national banks. While it Is not necessary that I should say any- 
thing to yOu respecting the need or the merlt of any particular law passed for 
that purpose, yet I ought to say to you, and do say, that législation of that 
gênerai character is highly merltbrious, and manifestly needful. We are so 
accustomed to repose confidence In banks, especially in those banks organized 
under fédéral laws, and, to a certain extent, supervised by fédéral officiais, 
that, if stringent législation looking to the protection of stockholders and de- 
Ijositors was not euacted and enforced, the property of Innocent persons would 
be put in grpat jeopardy, and the confidence of the public in such institutions 
would be greatly impaired. No less important than this is the regard which 
the law has for the sa,fety and liberty of indlviduals; and this Is manifest 
when we consider the safeguards which It throws around those who are 
charged with crime. It Is your duty to consider at once the necesslty of eu- 
forcing the laws of the country and of giving fuil protection to persons 
charged with offenses against those laws. Thèse considérations should cause 
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you to give most careful attention to your duties in tliis case, to the end that, 
ou tlie one hand, if the défendant be guilty as chargea, thèse salutary laws 
may be enf orced ; and, on the other hand, that she be not f ound guilty unless, 
by proof satisfactory to the law, you shall so find her. 

The défendant in this case is presumed to be innocent untll the contrary is 
proved; and this presumption, you will bear in mind, remains with the de- 
fendant as her right, until, upon ail the testimony in the case, that presump- 
tion is overcome and her guilt is proved by testimony which satisfles you, 
beyond a reasonable doubt that she is so guilty. I will define further on in my 
charge what is meant' by reasonable doubt. In the effort by Congress to bring 
about an honest administration of the laws regulating national banks, two 
acts, wbich now concem us, bave been passed; and upon them, and what is 
known as the "conspiracy statute," this indictment bas been based. Thèse 
acts are section 5208, the act of July 12, 1882, and section 5440. 

Section 5208 is as follows: "It shall be unlawful for any oflicer, elerk or 
agent of any national banking association to certify any checli drawn upon 
the association unless the person or company drawing the check bas on de- 
posit with the association, at the time such check is certified, an amount of 
inoney equal to the amount specifled in such check," etc. [U. S. Comp. St. 
. 1901, p. 3497.] 

Act July 12, 1882, c. 290, § 13, 22 Stat 166 [U. S. Comp. St. 1901, p. S497], 
Is as follows: "ïhat any otHcer, clerk or agent of any national-banking asso- 
ciation who shall willfully violate the provisions of an act entitled 'An act in 
référence to certifying checks by national banks,' approved March third, 
eighteen hundred and sixty-nine, being section fifty-two hundred and eight 
of the Revised Statntes of the United States, or who shall resort to any de- 
vice, or receive any flctitious obligation, direct or collatéral. In order to évade 
the provisions thereof, or who shall certify checks before the amount thereof 
shall bave been regularly entered to the crédit of the dealer upon the books 
of the banking association, shall be deemed guilty of a mlsdemeanor, and shall, 
on conviction thereof," etc. 

Section 5440 is as follows : "If two or more persons conspire either to com- 
mit any olïènse agaiust the United States or to defraud the United States in 
any manner or for any purpose, and one or more of such parties do any act to 
effect the object of the conspiracy ail the parties to such conspiracy shall be 
liable to a penalty," etc. [U. S. Comp. St. 1901, p. 3676.] 

The indictment in this case charges the défendant, in 16 counts, with violat- 
Ing section 5440, which I will call the "conspiracy statute," and charges this 
violation in two différent forms — that is to say, 8 différent checks are the sub- 
jects of this indictment, and as to each check conspiracy is charged against 
the défendant, flrst, in unlawfully conspiring with another to certify a check, 
by an officer of the bank, when an amount of money equal to the amount spec- 
ifled in the check was not on deposit to the crédit of the per.son drawing the 
check; and, second, in unlawfully conspiring with another to certify a check, 
by an ofQcer of the bank, before the amount of the check had been regularly 
entered upon the books of the bank to the crédit of the drawer of the check. 
Counts numbered 1, 3, 5, 7, 9, 11, 13, and 15 make this charge respecting eight 
différent checks that they were certifled when funds were not on deposit ; and 
the remaining counts 2, 4, 6, 8, 30, 12, 14, and 16 based upon the charge that 
the amount of the check had not been regularly entered upon the books of th« 
bank to the crédit of the maker. We thus see that the odd-nnmbered counts 
relate to the deposit of funds to the crédit of the drawer, and the even-num- 
bered counts relate to the regular entry, on the boolcs of the bank, of the 
amounts of such deposits, to the crédit of the drawer. To put it otherwise, 
the odd-nnmbered counts charge a conspiracy to commit the crime deflned by 
the law w^hich forbids the certification of a check unless the person drawing 
the check has on deposit with the bank, at the time the check is certifled, an 
amount of money equal to the amount of the check; and the even-numbered 
counts charge a conspiracy to commit the crime deflned in the act of July 12, 
1882, which forbids the certification of a check before the amount tiiereof shall 
hâve been regularly entered to the crédit of the drawer of the check. 

I trust, gentlemen of the jury, that you will not handicap your free consid- 



228 141 FEDERAL RBPOETBB. 

eration of thts case by any appréhension that It wlll be difflcult for yen to un- 
derstand it, or to apply the facts as you flnd them to the law as I shall give 
it to you. I thinb that you understand the case, and, If you do not, I am sure 
that it wlll be clear to you when such additlonal light as is needed is given 
to you by this charge. You must remember that you are to look at the facts, 
and apply the law to them as given you by the court, exactly as you would 
look at other important concerns afCectlng yourselves. You should approach 
the considération. of the whole case with a confidence that you will arrive at 
a conclusion satisfactory to your judgment and your conscience, precisely as 
you are satisfied that you will arrive at a llke conclusion in any^ important 
matter of your own, after you hâve given to it full and careful considération. 

There are no distinctions to be drawn in this case so fine that the ordinary 
mind cannot apprehend them, nor are there any mysterious processes, either 
of reasoning or of légal procédure, which you need fear will cloud your in- 
quiry, or interfère with your arriving at a perfeetly intelligent conclusion. 
The questions hère are practlcal questions for you to décide, and ail that is 
needed is that you give your very best attention to their considération. Let 
me Impress upon you, at the outset, that the défendant in this case is pre- 
sumed to be innocent until her guilt is established by proof which satisfies you, 
beyond a reasonable doubt, that she is guilty. This presumption abides with, 
her ail through the case, until it is, as I hâve said, removed by the proof ; 
and every material élément necessary to make up the crime of conspiraey in 
this case must be established by like proof, satisfying you, beyond a reason- 
able doubt, of its existence. 

A reasonable doubt is not mère possible doubt, because everything relating 
to human afCalrs, and depending upon moral évidence, is open to some possible 
or imaglnary doubt. It is that state of the case which, after full considér- 
ation of ail the évidence, leaves the minds of the jurors in such a condition 
that they cannot say that they feel an abiding conviction, to a moral certain- 
ty, of the truth of the charge.: Every person is presurded to be innocent un- 
til he is proved guilty. If, upon such proof, there is reasonable doubt remain- 
ing, the défendant is entitled to the beneflt of It by acquittai. It is not suffi- 
cient to establish a probability, though a strong one, that thje fact charged is 
more likely to be true than otherwise, but the évidence must establisli the 
truth of the fact to a reasonable and moral certainty — a certainty that con- 
vinees and directs the understanding, and satisfies the reason and judgment 
of those who are bound to act conscientiously upon it 

I am asked by the défendant to charge, and I do charge, that, in order to 
flnd the défendant guilty, "the évidence must be such as to exclude every 
single reasonable hypothesis, except that of the guilt of the défendant. In 
other words, ail of the facts proved must be consistent with, and point to, the 
guilt of the défendant, not only, but the facts must be inconsistent witli her 
innocence." And this, also, I charge at the request of the défendant. It mat- 
ters not how clearly the circumstances point to guilt, still, if they are reason- 
ably explainable on a theory which excludes guilt, then it cannot be said that 
the facts in the case are sufflcient to satisf y the jury, beyond a reasonable 
doubt, of the guilt of the défendant, and in that event she should be acquitted. 
I am asked by the défendant to charge the following : "If, after considération 
of the whole case, any one of the jury should entertain a reasonable doubt of 
the guilt of the défendant, it is the duty of such juror not to vote for a ver- 
dict of guilljy." I give you that charge, with this additlonal injunetion; that 
If, after a considération of the whole case, fully, carefully, and honestly niade 
after comparison with his fellow jurors with a view of arriving at an honest 
conclusion, still one of the jury should entertain a reasonable doubt of the 
guilt of the défendant, it would then be the duty of such juror not to vote for 
a verdict of guilty. 

I will proceed now to define to you the several acts which the law forbids, 
and of which the gpvernment claims the défendant was guilty. 

The usual business carried on by banks is to receive moneys on deposit from 
persons who désire a safe place to keep their funds, and a convenient place 
from which they ean, when needed, be withdrawn, and to loan money to per- 
sons who désire to borrow it According to the usual custom of such banks. 
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of which the Citlzehs' National Bank of Oberlin was a type, the money depop- 
ited by a customer of the bank would be entered to bis crédit, and when the 
depositor desired to withdraw from the bank any or ail of the funds so de- 
posited and carried to his crédit, he would draw an order on the bank for the 
amount of money desired. This order is commonly called a check. 

In the transaction of the business of a bank, and in the transaction of the 
business of a depositor, it sometimes becomes désirable that the depositor, in 
addition to drawing this order or check aj^ainst the fund to his crédit in the 
bank, desires that the person to whom the check may be delivered shall be 
authoritatively advised and informed by the bank that the depositor bas to 
his crédit in the bank an amount of money equal to the amount of the check 
which he thus draws. This act of anthovitative information tliat the maker 
of the checlc has such funds to his crédit in the bank is, according to the cus- 
tom of banks, usually evidenced by an indorsement on the face of the Check. 
signed by some compétent officer of the bank, declaring that the cbeck is good. 
This proceeding is called the certification, or certifying, of the check, and opér- 
âtes to add to the liability of the maker of the check for its amount the liabii- 
ity of the bank for a like amotmt, for it is a contractual assurance by the 
bank that funds to that amount are on deposit in the bank to the crédit of 
the maker, and that the bank will hold such funds, equalling the amount of 
the check, to be used solely for the satisfaction and payment of the check. If, 
therefore, an officer of the bank thus certifies a check drawn by one of its 
customers, or by one who is not a depositor in the bank, when the person who 
draws the check does not hâve to his crédit in the bank the amount for which 
the check was drawn, an obligation or liability is created against the bank 
which may injuriously affect the interests of the other depositors and the 
stockholders of the bank. Thus we see the reason of the statute which dé- 
clares unlawful the certification of a check when the person drawing the 
check does not hâve on deposit with the bank, at the time the check is so cer- 
tifled, an amount of money equal to the amount specified in the bank. But 
législation on this subject has not stopped with the prohibition against certi- 
fying checks when there is not a sufflcieut amount to meet the check on deposit 
to the crédit of the drawer thereof. It has gone further, and declared to be 
unlawful the certification of a check before the amount thereof has been reg- 
ularly entered to the crédit of the maker of the check. The purpose of this 
prohibition is to compel full compliance with the requirements of safe bank- 
ing methods, and to make it necessary, in order that the law may not be vio- 
lated., that a check drawn against an account be not certified until, in the 
usual and regular way, the account of the drawer of the check has béen cred- 
ited with an amount equal, at least, to the amount of the check so drawn. 

Now, thèse two offenses, in the nature of things, can be coramitted only by 
the officers of the bank. No certification of a check can be niade, except by 
some oliîcial of the bank whose signature, attached to the certiflcate. implies 
to the holder of the check that the bank itself is back of the certiflcate ; and It 
follows, from what I hâve said, that the défendant in this case could not be 
guilty of the pénal offense of certifying a check under either of the two con- 
ditions which iiL this iudictment niiike such certification of a check unlawful. 
But ehe is indicted, as I hâve before stated to you, under section .5440, which 
provides that if two or more persons conspire to commit an offense against 
the United States, and one or more of such parties do any act to effect the 
object of the conspiracy, ail of the parties to such conspiracy shfill be liable. 
I say to you that although the défendant could not, as I bave heretofore indl- 
cated, be indicted or successfully prosecuted for unlawfully certifying a check, 
Bhe can be indicted and successfully prosecuted, if the facts warrant, for a 
violation of section 5440, in conspiring with a person who may, under the law. 
be capable of committing the offense of unlawfully certifying a check. But 
I say to you, in this connection, that the défendant could not be found guilty 
under any count in this indictment, except upon proof of such a state of facts 
as would justify you in finding guilty, on such count, the person with whom 
she is charged with conspiring, if such person were also made a party de- 
fendant in this indictment. 

It becomes important now for me to deflne a conspiracy, as that word must 
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be deflned un^rar section 5440. A consplracy, In criminal law, as applled to 
the charge in thls case, is a eombination of two or more persons, by some con- 
eerted action, to accomplisla some criminal or unlawful purpose. To constitute 
a conspiracy, it Is not necessary tliat two or more persons should meet to- 
gether, and enter Into an explicit or formai agreemeut for an unlawful sclieme, 
or that tbey should directly, in words or in writing, state what the unlawful 
scbeme Is to be, and the détails of the plan or means by whieh the unlawful 
eombination Is to be made effective. It is sufficient If two or more persons, in 
any manner, or through any contrivance, passively or tacltly, corne to a mu- 
tual understanding to accomplish the eombination and unlawful design. In 
other words, where an unlawful end is sought to be efCected, and two or more 
persons, actuated by a common purpose of accompUshing that end, work to- 
gether in any way in furtherance of the unlawful scheme, such persons be- 
come conspirators. In this case it is enough if, as the resuit of separate nego- 
tiations, at the same or différent times and places, an arrangement was made 
such as is set ont in any one of the counts of the indictment, and some aet In 
furtherance of such arrangement, and specifled in that count, was done by one 
of the parties to such arrangement. If, therefore, you flnd from the évidence 
such facts as warrant the Inference that such arrangement as I hâve deflned 
was made by the défendant with elther of the parties with whom she is 
charged with conspiring, and that the act charged as being done in further- 
ance of such arrangement was performed by elther one of the parties so 
charged with conspiring, it will be your duty to return a verdict of guilty 
against the défendant as to such count or counts of the indictment in respect 
to which you flnd such facts, if you should so flnd them. 

r am requested by the govemment to charge, and I do charge, as follows : 
The Jury is instructed that a conspiracy can seldom be proved by direct testl- 
mony. Persons combining for the exécution of a crime do not ordinariiy ex- 
pose themselves to public observation, and the fact of eombination can, there- 
fore, as a gênerai rule, be established only by proof of the acts of the several 
parties in such eombination, the relation of thèse acts to each other, and their 
tendency, by united effect, to produce the common resuit. In other words, 
where the jury flnds that the acts of the several parties charged with con- 
spiracy are the co-ordlnates of each other, and are for the consummation of 
the criminal purpose charged in the indictment as the object of the conspiracy, 
they are at liberty to flnd that the various parties performing thèse several 
and respective acts were engaged in a conspiracy to commit the offense, al- 
though there may be no direct évidence whatever before the jury to show that 
such parties ever entered into any agreement to commit such offense. 

And I am asked by the défendant to charge on this subject, and do charge, 
that it Is Incumbent on the govemment to prove the conspiracy which it 
claims to hâve existed between the défendant and the person or persons named 
in the respective counts of the Indictment beyond a reasonable doubt, and if, 
on careful considération of ail of the compétent évidence which bas been re- 
ceived in thls case, you hâve any such doubt, it is your duty to résolve such 
doubt in favor of the défendant 

I am asked by the govemment to charge, and I do charge, in this connec- 
tion, that the jury is instructed, on the question of intent on the part of the 
défendant, that the law présumes that every person intends the natural and 
ordinary conséquences of hls acts. Wrongful acts, knowingly or intentionally 
eommltted, cannot be justifled on the ground of innocent intent. Ordinariiy 
the intent with which a man does a criminal act is not proclaimed by him, 
and ordinariiy there Is no direct évidence from which the jury may be satis- 
fied, from déclarations of the criminal himself as to what he intended when 
he did a certain act. And this question of Intent, like ail other questions of 
fact, is solely for the jury to détermine from the évidence in the case. Gen- 
erally, upon thls subject of conspiracy, I instmct you that it Is compétent for 
you to consider ail of the facts developed In the case for the purpose of an- 
swerlng the question as to whether or not a conspiracy was in fact entered 
into between the parties named in the indictment. 

I am asked by the défendant to charge, and I do charge, that the défendant 
is to be tried on the indictment in this case, and on that alone. It vvould make 



CHADWIOK V. UNITED STATES. 231 

no différence if she had committed a multitude of other crimes. If she had 
not committed the crime of conspiracy, as set forth in this Indictment, It will 
be your duty to acquit lier in ttiis case. 

Tlie daim is made by counsel for the défendant tliat thiere is no proof that 
the défendant had knowledge that tlie act of certifying the checlî, if done as 
claimed in the indictment, was in violation of the law. On this point, I say 
to you, gentlemen, that a conspiracy cannot exist without a guilty intent being 
then présent in the minds of the conspirators ; but this does not mean that the 
parties must Imow that they are violating tlie statutes of the United States. 
The government is not required to prove, in order to sustain a verdict of 
guilty, that the parties knew that some statute forbade the acts they were per- 
forming. If thèse acts of certifying cheeks, or any of them, as charged in 
the indictment, were in fact violations of the law, the défendant is to be held 
guilty if she, as charged in the indictment, conspired with Beckwith or Spear 
in bringing about their certification; and the question of her knowledge or 
her ignorance of such acts being contrary to law is not a fact which you hâve 
a right to consider. The only question for you to pass upon is whether the 
défendant violated the law ; not whether she had any knowledge that she 
was violating the law. 

Applying the définition of conspiracy to this case, I say to you that, in order 
to convict the défendant on any of the counts of the indictment, it must be 
shown by the évidence, beyond a reasonable doubt, that she conspired with 
either Beckwith or Spear to procure the certification of her check by one or 
the other at a time when both he and she knew that she had not funds to 
her crédit in the Citizens' National Bank of Oberlin, at least equal to the 
amount of the check so certified ; and, of course, if Beckwith and the défend- 
ant did so conspire, and the check described in the first count was so certified 
by him, and if Spear and the défendant did so conspire and the cheeks de- 
scribed in the third, fifth, seventh, ninth, eleventh, and fifteenth counts were 
so certified by Spear, then the défendant would be guilty on ail seven of the 
counts just referred to; that is, the seven odd-numbered counts now before 
you for considération. Now, in order for the défendant and Beckwith or the 
défendant and Spear to be guilty of such conspiracy, two things must hâve 
occurred: First, they must hâve agreed that Beckwith or Spear should do 
the unlawful thing charged in the indictment, to wit, certify her check when 
she did not hâve on deposit to her crédit in the bank funds equal to the 
amount of the check so to be certified; and, second, one of them must hâve 
done some act in furtherance of the conspiracy — in this case the act charged 
as having been so done in furtherance of the conspiracy was the certification 
of the check. In order to enter into such unlawful conspiracy, it is not nec- 
essary that you should find that the parties, in set words or in any formai 
way, made a pian which either or both recognized was in violation of the law. 
It will be enough if you find that, by mu tuai concert of purpose, the plan came 
Into existence, by which it was understood by both of them that the act of cer- 
tifying the check was to be done when the défendant had not funds on deposit 
equal to the amount of the check. I hâve elimlnated, you will recall, the 
thirteenth count of tlie indictment — that was the check which was dated in 
February, and marked at the bottom "payable March Ist," so that there are 
seven of the odd-numbered counts only, referred to by me in this charge. 

Two facts are admitted, or at least they are not denied: First, that the 
seven cheeks were dravvn by the défendant on the Citizens' National Bank of 
Oberlin ; and, second, that they were certified, one by Becliwith and six by 
Spear. So, that, if the conspiracies charged in the indictment were entered 
into, the act which completed the crime was committed, if that act itself was 
a crime; and, if it was a crime committed by Beckwith or Spear, then the de- 
fendant was guilty of conspiracy as charged in the indictment, although she, 
not beiug an ofiicer of the bank, could not herself commit the crime of unlaw- 
fully certifying a check. This question as to whether or not there was such a 
conspiracy as charged in the indiotment, and as deflned by me, you are to an- 
swer under ail the évidence in the case. You should consider the relations 
between the parties, their acquaintance, whether intiinate or otherwise, the 
opportunities for such acquaintance, and the reasons, if any there were, for 
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the manner In wMch they transacted their business together. If there was 
any secrecy about thelr transactions, you should eonsider whether tbat secrecy 
was such as persons engaged in large business transactions are liliely to maln- 
tain, or naturally and rightfully adopt. Persons bave a rigbt to keep their 
business afifairs to tUemselves. Wbether the conduct of the parties to thèse 
transactions was such as is naturally referrable to such rightful secrecy Is for 
you to say. 

The government claims that at the several times thèse several checljs, re- 
spectively, were certifiedrthe défendant did not bave to her crédit in the banlj 
funds equal to the amount of the cbecks so certifled. I say to you that, so far 
as this particular braneh of the case is concemed, if the défendant, at the 
tlme when , any of thèse checljs were certifled, had a deposit, or had an aetual 
crédit, in the banli in an amount equal to the check, whether regularly entered 
as a deposit to the crédit of her account or not, she would not be guilty as to 
the count of the indictment whicb was predicated on tbat check. Now, if you 
are satisfled that the conspiracy was formed, as cbarged in the indictment or 
in any of the counts tbereof , and in answering this question you are, as I bave 
said, to eonsider ail of the évidence in the case bearing on it, you will further 
say whether or not any or ail of thèse checks were unlawfully certifled by 
Beckwith or Spear. The government claims that it bas proved tbat, at the 
tlme when the checks were certifled, there were not funds sufiicient in the 
bank to the crédit of the défendant to meet them. Whether this claim is or is 
not sustained is for you to say. 

The défendant Insists that the proof does not support the claim of the gov- 
ernment in this respect. You bave beard the évidence, the books of the bank 
bave been presented before you, the witnesses for the government bave testi- 
fied as to what tbey did and wbat they did not find in them respecting the 
defendant's crédits and deposits at the times when the cbecks were drawn, the 
défendant has had access to thèse books, and her accountant bas examined 
them and has testifled conceming them. It is for you to say whether the books 
do or do not show that she had such crédits. It is fair to présume, under ail 
the circumstances disclosed to you, that both sides bave presented to you ail 
that the books contain favoring their respective contentions, and it is for you 
to say what the facts and just inferences are. In respect to proof of the claim 
of tbe government tbat the défendant, at certain times, had not suffleient funds 
to meet her several checks, the évidence must necessarily be of a négative 
character. Tbat is, the witnesses cannot point to some particular entry to 
support their statements. They can only déclare bow careful was their 
search, and tbat they did not find évidence of svicb funds being, at tbe times 
in question, in tbe bank to the crédit of the défendant. 

Evidence was Introduced showing that tbe défendant executed a number of 
notes, aggregating $104,000, to the Citizens' National Bank of Oberlin, ail 
dated August 24, 1903, and payable on demand, and that of thèse notes, two, 
aggregating $15,000, were flrst entered on the journal of the bank under date 
of November 3, 1903, and were given the proper sériai numbers as of that 
date. The évidence does not disclose that the residue of the notes were ever 
entered on tbe, books of tbe bank, unless they were so entered January 29, 
1904, the date of the cancellation stamp on tbe face of the notes. Nor did thèse 
notes, other than tbe two for $15,000, bave any sériai or discount number such 
as appears on the notes for $15,000. Tbe évidence also shows that on August 
24, 1903, the bank issued to tbe défendant two New York drafts, aggregating 
$80,000, and a certifled check for $12,500, whicb is tbe certifled check upon 
which tbe tbird and fourth counts of tbe indictment are based, and that no 
entry of thèse drafts for $80,000 was made on tbe books of tbe bank until 
September 29tb. Tbese are ail facts proper for you to eonsider in determin- 
ing wbat your duty is in this case, and determining wbether or not Mrs. Chad- 
wick had crédit to her account in tbe bank on August 24, 1903; and it is 
proper for you to eonsider them, in connection with ail the other circum- 
stances In the case, for the purpose of throwing light on tbe question as to 
wlietiiei' or not a conspiracy was entered into between Mrs. Chadwick and 
Beelîwitb and Spear. 

The flrst and second counts in tbe indictment relate to the check certifled 
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by Beckwith; and the évidence concerning that check differs somewhat, at 
least in tlie détails of tlie certiflcation, from that touching tlie other checks 
referred to in the indlctment Doubtless you remember the substance of ail 
of it. It is for you to say, consideiing that évidence and construing it in the 
light of this charge, whether or not the défendant and Beckv?ith formed the 
intention, and by Hiutual concert arrangea, to bave that check certified, knove- 
ing that there were not, at that time, funds in the bank to her crédit in an 
amount equal to the amount of the check. If they did so, then the défendant 
was guilty of the charge made in the flrst count. Two papers, purporting on 
their face to be letters from the défendant, one to Spear and Beclîwith and one 
to Spear, hâve been offered in évidence; a witness having testifled that they 
are in the def endanfs handwriting. The direct évidence is silent as to whether 
they were ever received by Beckwith or Spear ; but, if you find that they are in 
the handwriting of the défendant, you will give to them such interprétation and 
force as, under ail the surrounding circumstances, you think them fairly en- 
titled to. They may, if in your iudgment they are entitled to such an inter- 
prétation, furnish sonie information as to the kind of transactions carried ou 
between the défendant and Beckwith and Spear, and whether the relation 
whieh she and they sustained to the bank were such as to tend to support the 
contention of the governmènt that the défendant and Spear and Beckwith 
were engaged in a conspiracy to violate the law respecting the certiflcation of 
checks. I bave thus far, in ]ny référence to the charges and the évidence, re- 
ferred chiefly to the odd-numbered counts. The even-numbered counts re- 
late, as I hâve already said, to the certification of cliecks when the amount to 
the Crédit of the drawer of the check was not regularly entered to the crédit 
of the person making the check. This, you will note, is a very dilïerent charge 
trom tlie other, and may be made, although as a matter of fact the drawer of 
the check has to his crédit funds sufficient to meet the check. It may well be 
doubted whether, in any but very exceptional cases, the drawer of the check, 
if lie be not an offieer of the bank, could kiiow whether the books of the bank 
were properly kept, however full his laiowledge might be tliat he was en- 
titled to crédit in the bank. I am unable to discern any testimony in this case 
teiiding to show that the défendant conspired with either Beckwith or Spear 
to bave her checks certified when tlie amount to her crédit was not regularly 
entered on the books of the bank. It is true that if she had no funds to her 
crédit, and, in that state of her account, she conspired with Beckwith or Spear 
to hâve her checks certified, she niust bave known that no regular entry could 
be made on the books of the bank of that which had no existence at ail. Yet 
I do not think that the statute was meant to meet such a case. You will there- 
fore disregard the even-numbered counts ; or, rather, as I hâve already, during 
the course of the trial, instructed you respecting counts 13 and 14, you will 
return a verdict of not guilty as to counts 2, 4, 6, 8, 10, 12, 13, 14, and 16. 
You will consider in your .luryroom counts 1, 3, 5, 7, 9, 11, and 15, and déter- 
mine whether, under any or ail of them, the défendant is guilty ; and that you 
will not do, unless you are satisfied of her guilt beyond a reasonable doubt. 

Gentlemen of the jury, it is not for you to consider the conséquences of your 
verdict, whether it be guilty or otherwise. You are hère solely to try the case 
which has been presented to you from the witness stand, under the direction 
of the court. It is proper for counsel to présent to you their reasons, on the 
one side or the other, advising and urging the return by you of a certain ver- 
dict. This is a wise and proper method of instrueting the jury and aiding It 
in arriving at a conclusion; but you will not consider statements of counsel .ts 
facts hearing upon the case, except in so far as the testimony given from the 
witness stand supports such statements. Référence has been made, especially 
by counsel for the défendant, to what is called popular clamor or public de- 
mand. The court has no fear that you gentlemen will bemoved by any con- 
sidération, except a détermination to do justice between the governmènt on 
the one side and the défendant on the other, according to the law and the évi- 
dence and according to them alone. The court does not fear that pulilic 
clamor, either one way or the other. will niove you to your conclusion. Yet I 
ought to say to you that it is we!l, since the subject has been adverted to, that 
you should guard yourselves against the danger of being moved to brlug in a 
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certain verdict because popular clamor or public sentiment may be thought to 
be favorlng It, or, on the other hand, because of sueh public clamor for one 
verdict, to undertake to brlng In another verdict. You are not to be influenced 
by sueh a thlng elther way.; The défendant Is entitled to the best considération 
you can give to the testlmony in the case. You must appreciate, as Intelligent 
and conscientious men, ■ that the only eommendation worth having is that 
which cornes when a satisfled conscience and an intelligent self -respect pro- 
claim that you hâve done right. 

You may flnd the défendant guilty as to each of the seven counts in the iu- 
dictment which I hâve submitted to you, if, under the proof, you are satis- 
fled, beyond a reasonable doubt, that she is so guilty ; or you may convict her 
as to one or some of the counts, according as the testlmony may satisfy you, 
l)eyond a reasonable doubt ; or, if the évidence does not satisfy you, beyond a 
reasonable doubt, that she is guilty of any one of the charges set out in the in- 
dictment, then you should return a verdict of not guilty. So you will observe, 
gentlemen, that your verdict may be one of three forms : elther guilty as she 
stands charged in the flrst, third, fifth, seventh, ninth, eleventh, and fifteenth 
counts of the indictment; or guilty as she stands charged In one or more ol' 
those seven counts of the indictment, naming them, and not guilty as to the 
remaining counts ; or not guilty. 

Francis J. Wing, S. Q. Kerruish, and Jay P. Dawley, for plaintiflf 
in error. 
John J. Sullivan, U. S. Atty., and Thos. H. Garry, Asst. U. S. Atty. 
Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. The plâintiff in error, Mrs. Cassie L. 
Chadwick, was indicted under section 5400, Rev. St. U. S. [U. S. 
Comp. St. 1901, p. 3656], for conspiring with other persons to violate 
section 5208, Rev. St. U. S. [U. S. Comp. St. 1901, p. 3497]. Exclud- 
ing the counts withdrawn from the considération of the jury, she was 
indicted and convicted upon seven separate counts. One of thèse 
charged her with conspiring with C. T. Beckwith, président of the Cit- 
izens' National Bank of Oberlin, Ohio, a national banking association, 
organized under the laws of the United States and then carrying on 
a banking business at Oberlin, Ohio, to commit an offense against the 
United States, to wit, to violate section 5208 of the Revised Statutes 
of the United States, by unlawfully and willfully certifying a certain 
check, drawn upon the said bank by the said Cassie L. Chadwick for 
the sum of $15,000 at a time when the said Cassie L. Chadwick would 
not hâve on deposit with the said bank an amount of money equal to 
the amount so to be specifîed in sueh check. The other counts charged 
separate conspiracies with A. T. Spear, cashier of the same bank, to 
violate the same section of the Revised Statutes by the unlawful cer- 
tification of six other checks to be drawn against the same bank and 
certified at a time when the drawer had no funds on deposit. The 
judgment of the court was upon each of the seven counts, and that the 
term of imprisonment under each should be successive and cumulative, 
the punishment under one count to begin when that under the pre- 
ceeding count should end. Many errors hâve been assigned. Thèse 
will be taken up in groups rather than singly, and in sueh order as 
shall seem most convenient. 

1. A motiou to quash the indictment upon the ground of the ad- 
mission before the grand jury of a statement made by C, T. Beckwith, 
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one of the persons with whom the plaintiff is charged to hâve con- 
spired, the statement, as recited in the motion, consisting in a narration 
or confession made by Beckwith, in absence of Mrs. Chadvvick and 
after her arrest, iipon the charges embraced in the indictment and not 
in furtherance of any alleged conspiracy. The motion itself was re- 
duced to writing, and recites, in a gênerai way, the nature of the alleged 
illégal évidence so alleged to hâve been submitted to the grand jury as 
évidence for their considération upon the indictment sought against 
Mrs. Chadwick, and is sworn to by her. This motion and affidavit is in- 
sufficient upon its face. It does not aver that the grand jury had before 
it no other évidence than that alleged to hâve been incompétent; but 
only that the grand jury heard and received the alleged hearsay décla- 
rations of C. T. Beckwith. We are aware of no rule of law vvhich would 
nullify the action of a grand jury merely because as a part of the case 
they received improper or incompétent évidence. We are not prepared 
to say that an indictment found wholly upon illégal évidence would 
not be as invalid as one based upon no évidence at ail, the matter not 
being one which may be found exclusively upon the knowledge of the 
grand jurors. 10 Ency. PI. & Pr. 395; People v. Brickner (O. & T.) 
15 N. Y. Supp. 528 ; U. S. v. Coolidge, 2 Gall. 364, Fed. Cas. No. 14,- 
858. But an inquiry into the weight of the évidence upon which a 
grand jury acted is quite irrelevant and incompatible With the secrecy 
which should protect the ordinary conduct of such an inquisitorial 
body. The mère fact that illégal évidence was heard, if there was any 
substantial compétent évidence upon which that body might lawfully 
base their indictment and a motion and affidavit based upon an alléga- 
tion that the grand jury received and considered an alleged statement, 
narrative, or confession which was in the nature of hearsay évidence, 
is not enough to justify the setting aside of an indictment in the ab- 
sence of averment or évidence that the objectionable évidence was the 
only évidence material to the subject. Hope v. People, 83 N. Y. 418, 
38 Am. Rep. 460 ; Bloomer v. State, 3 Sneed, 69 ; State v. Tucker, 20 
lowa, 608; State v. Logan, 1 Nev. 509; People v. Lauder, 82 Mich. 
115, 46 N. W. 956; Jones v. State, 81 Ala. 79, 1 South, 32; State v. 
Bunger, 14 La. Ann. 465. 

But another and equally fatal objection is that in gênerai a motion 
to quash is addressed to the sound discrétion of the trial judge, and is 
not the subject of exception. U. S. v. Rosenberg, 7 Wall, 580, 19 L. 
Ed. 263 ; Logan v. U. S., 144 U. S. 268, 282, 12 Sup. Ct. 617, 36 L. Ed. 
429. This motion, it appears from a journal entry, came on to be 
heard upon affidavits, and upon a considération thereof this entry re- 
cites that the court found and decided that the alleged confession of C. 
T. Beckwith was not used by the grand jury while considering the in- 
dictment preferred against Mrs. Chadwick, nor treated or received as 
évidence upon which they might act, but was read to the members of 
the jury after the finding of the indictment by one of their number as 
a matter of curiosity. The évidence thus submitted to the court upon 
this motion has not been made a part of the bill of exceptions, and we 
must accept the ruling of the court as not reviewable. 

2. In many ways it was insisted that the indictment charged no 
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offense because ît was said Mrs. Chadwick was not an agent or officer 
o£ the Oberlin bank, and was therefore legally incapable of certifying 
the check of a drawer when there was no money on deposit to meet 
such check. Upon this assumption it is insisted that she could not be 
legally punished for conspiring with another who was capable of do- 
ing the act which she could not do. Subject to the limitation that the 
object of the conspiracy must be to violate some law of the United 
States, and that some overt act must be done "by one or more of such 
parties" to carry out the agreement, we can discover no distinction be- 
tween a conspiracy indictable at the common law and one cognizable 
under section 5400, Rev. St. There are certain offenses in which a 
concert of action between two persons is logically necessary to the 
completiOn of the crime ; that is, crime which cannot take place without 
concert. Among such kind of offenses Mr. Wharton mentions adul- 
tery, bigamy, incest, and dueling. "Therefore," says Mr. Wharton, 
"when to the idea of an offense plurality of agents is logically neces- 
sary, conspiracy, which assumes the voluntary accession of a person 
to a crime of such a character as that it is aggravated by a plurality of 
agents, cannot be maintained. * * * We hâve," he says, "the 
well-known distinction between concursus necessarius and concursus 
facultativus — in the latter of which the accession of a second agent to 
the offense is an élément added to its conception; in the former of 
which the participation of two agents is essential to its conception ; and 
from this it follows that conspiracy, the gist of which is combination, 
added to cirime, does not lie for concursus necessarius." 2 Wharton 
Crim. Law, § 1339. 

The case of United States v. Deitrich (C. C.) 136 Fed. 664, bas 
been much cited and relied upon by the counsel for Mrs. Chadwick. 

The case affords an illustration of the prbper application of the 
principle referred to by Mr. Wharton, and is broadly distinguishable 
from that now under considération. Senator Deitrich, of Nebraska, 
and Jacob Fisher, were indicted under section 5400 for conspiring to 
violate section 1781, Rev. St. by the said Dietrich, being a senator in 
the Congress, agreeing, corruptly and unlawfully, to receive a bribe 
for aiding and procuring the appointment of the said Fisher as Post- 
master, and the said Jacob Fisher by' corruptly and unlawfully agree- 
ing to give to Dietrich a bribe for procuring and aiding to procure his 
appointment to said office of Postmaster. The concurrent acts of two 
persons were essential to the offense which it was the object of the 
conspiracy to commit. Dietrich could not agrée to receive a bribe un- 
less some other should agrée to give him one. Under section 1781, 
Rev. St. [U. S. Comp. St. 1901, p. 1212], the act of "agreeing" to re- 
ceive such a bribe was a substantive offense, and the act of agreeing 
to give such a bribe another. Concert of action was, therefore, essen- 
tial to the violation of section 1781, charged as the purpose of the 
conspiracy. 

To violate section 5208, a plurality of guilty agents is not necessary. 
A check may be certified when the drawer has no funds upon deposit, 
and the officer certifying it be guilty of violating the law which for- 
bids that act without the guilty complicity of the drawer or any other 
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person. In short, the very fact that Mrs. Chadwick could not be guilty 
of any violation of section 5308, as contended by her counsel, takes the 
case outside of the rule which forbids an indictment for conspiracy 
where a plurality of agents is logically necessary to complète the crime 
which it was the object of the conspiracy to commit. It is sufficient 
if any one of the parties to a conspiracy is legally capable of commit- 
ting the offense, although the other parties may not hâve been. Scott 
V. U. S., 130 Fed. 429, 64 C. C. A. 631 ; 2 Wharton, Cr. Law, §§ 1340a 
and 1388 ; 1 Bishop, Cr. Law, 627-629, and § 432 ; U. S. v. Bayer, 4 
Dill. 407, Fed. Cas. No. 14,547; State v. Sprague, 4 R. I. 257; Boggus 
V. State, 34 Ga. 275. In Scott v. U. S. cited above, the conspiracy was 
to violate section 5209 [U. S. Comp. St. 1901, p. 3497] by causing cer- 
tain false entries to be made upon the books of the bank. Only one 
of the conspira tors was an officer of the bank. The overt act charged 
was the making of the false entries by the hand of the défendant, who 
was not an agent, servant, employé, or officer of the bank. But it was 
also averred that both défendants participated in the act and that the 
entries were in law made by the bank officer through the hand of an- 
other — his co-conspirator. This court held the indictment good. The 
errors assigned to the présent indictment based upon the objection we 
hâve been considering are not well taken. 

3. Where two or more criminal acts are connected together, or are 
transactions of the same class of crime or offense, they may be joined 
in one indictment in separate counts, instead of having several indict- 
ments. Rev. St. § 1024 [U. S. Comp. St. 1901, p. 720]. When this 
is done, the court, if it sees that the défense of the accused may be 
seriously embarrassed, may require the government to elect upon 
which of the counts it will proceed. But, even when there is a join- 
der of félonies, the court is not under any absolute duty to require an 
élection upon motion of the défendant. This question of élection 
must xiepend upon the circumstances of the particular case, and is one 
requiring the exercise of a considérable degree of discrétion by the 
trial judge. If it does not appear that any substantial right of the 
défendant may be prejudiced by the submission to the same jury of 
more than one distinct accusation according to the orderly methods of 
a court of justice, it shoidd not compel an élection and thus cause re- 
peated trials of offenses of the same class. Pointer v. U. S., 151 U. 
S. 396, 14 Sup. Ct. 410, 38 L. Ed. 208. There was no error in the 
joinder of the several offenses charged in this indictment. They were 
crimes of the same class, and the évidence relating to each substan- 
tially the same. 

We do not see from anything which appears in this case that the 
plaintiff in error was prejudiced or embarrassed by the trial of the sev- 
eral counts before the same jury. There was no error in denying the 
motion to elect. 

4. Mrs. Chadwick's letters. Two letters were offered in évidence 
by the district attorney upon évidence that they were in the hand- 
writing of Mrs. Chadwick. They were received over the objection 
of the défendant. Subsequently a motion to take them from the jury 
was denied. Thèse letters were as follows: 
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. ' "Cleveland, Octnber 2. iwr,. 

"My Dear Mr. Spear and. Beckwlth : 1 mnst again thank yoil and Mr. B. 
for your great bindness to— ^ï gave the check ta Mr. Fay, and he Said he would 
go and see his people to-tdorrow morning, and If tliey would extend tlie 
paper he would give me my note. I just sald, a deal that would gp tbrougb 
your bank in connection wlth the collège. The check was glven in that con- 
nection. So you need only to llsten to him. I don't think he wîll ask any 
questions. I don't want him to be in possession of any f acts, rather I don't 
want Mr. Wurst to be. I think best not to. It will only be necessary for you 
to say that you will renew the paper. He said he was going to take the 
check up and show It to you, and ask you to renew their paper on the strength 
of the check not being payable before JS'ovember Ist. Hoping this will pass of 
ail safe, and with mauy thanks to you both. 

"Very gratefully, C. L. Chadwick." 

"P. S. He is going flrst thing in the a. m. He remarked that you would bc 
surprised to see the check in his hands, so you better be surprised ; if you do 
not say it, look it" 

"My Dear Mr. Spear : Could we arrange this matter of Mr. W. and F, in 
this way: They don't even know that I hâve eyer met you or done any busi- 
ness wlth you. I think I roight say I was going to make a loan through your 
bank in connection with the collège. Now, this he would not repeat because 
he wants to act for me in every way he can in the future. I would not tell 
him anything that would ever show that we had ever done any business. I 
would ask you to certify my check dated October lOth, and this would get 
the matter ouf of their hands. I eould then get the funds on the goods in thie 
East to meet the check and you would not be anything out, so if you will 
draw the check for $15,000 and certify it on your checks I can sign It, and he 
will be honè the wiser. Now I will pay you and Mr. B. well for this favor, and 
am sure It will be safe, and you need not let them know anything about our 
matters. There wlU be nothing for your folks to say, only that the check will 
be good on that date. , And if they ask you for extension for ten days, you 
can agrée to it, and do hope you can do thiS. Please do not be afraid to do 
this, because I will be most careful over this. I think by advice of my at- 
torney I am myself going to be able to do something which will be of great 
Interest to us ail. He will prépare the papers to-day. I was sick and did 
not get it arranged yesterday. I send you also my note dated to cover certi- 
fied check for the lOth, and a small commission, for your kindness. Please 
phone me if you can do this, it is important. If you do this I save, what I 
save I give you. 

"Very truly, CL, C. 

"Postscript. I mean that I will tell them that I had a deed with the collège 
that will pass through your baiik, which is trUe for I hâve had, and if they 
help me further then it will be tlurough you. 

"ïours, B.'-' 

There was no direct évidence that thèse letters were ever sent to 
or received by either Beckwith or Spear. Beckwith was président, 
and Spear cashier, of the Citizens' National Bank at Oberlin, Ohio, 
and are the same persons with whom Mirs. Chadwick is charged to 
hâve conspired to violate section 5208, Rev. St., by certifying her 
checks drâwn upon that bank at a time when she should hâve no 
money upon deposit to meet same. It is now very earnestly insisted 
that, in the absence of évidence of transmission or delivery, such docu- 
ments are not compétent as either confessions or admissions, not be- 
ing déclarations made to another. Soliloquy, say counsel, cannot 
préjudice the speaker, because there is no vilification of one's self when 
not said or written to another. But a self-charging admission does 
not lose ail of its evidential force because it is not transmitted or de- 
livered to another. Books of account afïord évidence against ail who 
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are instrumental in their being kept or hâve right of access to them, 
although intended onl)- for the inspection of those who make them. 
It is true that in respect of such books of account the case is some- 
what différent from that presented by an admission in a private diary 
or an unsent letter or a mémorandum intended only for the personal 
use of the maker. The custom and usage of merchants has made the 
keeping of correct books of account a matter of business necessity, 
and the presumption of correctness of entries perhaps extends beyond 
those which are self-charging. The bottom principle is, however, 
the same in each instance, namely, that one will not write or say that 
which is contrary to one's interest, unless it be true. To put it in 
another form, that which one admits to be true, whether in thç privacy 
of his private journal or by a mémorandum intended to aid his own 
memory only or in a letter which he keeps, instead of transmitting to 
the one addressed, may reasonably be presumed to be true until ex- 
plained or rebutted. That this kind of an admission would not be 
conclusive, not being intended to influence the conduct of another, but 
subject to explanation, does not affect its admissibility as évidence of 
the truth of any admissions made by the author of the document or 
utterance. 

In Toner v. Taggart, 5 Bin. (Pa.) 490, a mémorandum in hiand- 
writing of deceased and found upon his person after death was held 
admissible as an admission of the indebtedness of the deceased to the 
plaintifï. In Medway v. U. S., 6 C. Cl. (U. S.) 421, the issue was 
as to the loyalty of Mrs. Medway. A letter written by her and ad- 
dressed to Mr. Davis, président of the Southern Confederacy, but 
never sent, was held admissible. The letter, never having been trans- 
mitted, was held not to be an overt act of aid and comfort to the cause 
of the Confederacy. But it contained an admission that the writer 
had theretofore written and transmitted a similar letter tendering aid 
and comfort to Mr. Davis in his officiai character, and this admission 
was regarded as an admission that Mrs. Medway had theretofore, by 
the writing and transmission of such letter, aided, comforted, and 
abetted the Rébellion. In People v. Robinson, 19 Cal. 40, the talk of a 
person in his sleep was held very properly to be inadmissible as évi- 
dence against him upon the ground of unconsciousness. But in State 
v. Morgan, 35 W. Va. 260, 366, 13 S. E. 385, the ejaculations or solil- 
oquy of a woman charged with murder, made in the nighttime while 
upon her.couch, were held compétent as admissions. The question as 
to their value was left to the jury. 

Upon this subject Brannon, J., said: 

"It ts with them to say whether it was mafle in sleep and was therefore 
worthless, or whether, though in sleep, it was but the divulgence of truth, 
springing from guilt which rested heavy upon the soûl and broke forth through 
voice and lips, the half conscious man revealing seci'ets indelibly inipressed on 
the memory, which if fuUy awalre, he would fain hâve suppressed. It was 
with the jury to say whether she was fully awake, and forgot herself, and in 
this soliloquy spolce eut the trutli. The opération of the human mind is an 
enigma, and its expressions in the unconsciousness of sleep are frequently va- 
garies and Actions, but sometimes born of reality," 
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If from other évidence the jury should be satisfied that there was a 
conspiracy to which either Beckwith or Spear were parties to bring 
about the violation of section 5208, Rev. St., by the unlawful certifi- 
cation of Mrs. Chadwick's checks, thèse letters would tend to show 
that she was a party to such conspiracy. A gênerai objection to their 
competency or évidence or a gênerai motion to withdraw them from 
the jury would be manifestly bad. The extent to which they were 
compétent will now be considered under an exception taken to the 
charge of the court relating to the matter. Upon the evidential char- 
acter of thèse letters the court said in its charge : 

"Two papers, purporting to thelr face to be letters from the défendant, one 
to Spear and Beckwith, and one to Spear, bave been ofCered in évidence ; a 
witness having testifled that they are in the defendant's handwriting. The di- 
rect évidence is silent as to whether they were ever received by Beeljwith or 
Spear; but, if you flnd that they are in the handwriting of the défendant, 
you will give to them such Interprétation and force, as under ail the sur- 
rounding eircumstances, you think them fairly entitled to. They may, if in 
your judgment they are entitled to such an interprétation, furnish some in- 
formation as to the kinds of transactions carried on between the défendant 
and Beckwith and Spear, and whether the relation which she and they sus- 
tained to the bank were such as to tend to support the contention of the gov- 
ernment that the défendant and Spear and Beckwith were engaged in a con- 
spiracy to violate the law respecting the certification of checks." 

This was duly excepted to, but no request for any charge in respect 
of thèse letters was made, except a request that the letters should be 
withdrawn from the jury as incompétent for any purpose. The un- 
dated letter addressed to Mr. Spear was inferably written before the 
one dated October 2, 1903. That it refers to a check of October lOth, 
which she wishes certified, is not significant that its date was after 
October lOth, for her référence is most likely to a check dated ahead 
or to be dated ahead. A check for $15,000, dated November 1, 1903, 
payable to order of Henry Wurst and indorsed to W. h. Fay, is in 
évidence. This check was certified October 2, 1903, and is stamped 
paid November 1, 1903. This is evidently one of the checks referred 
to in both letters ; that of October 2d acknowledging receipt of the cer- 
tified check and showing that she had given it to Mr. Fay. There 
was also in évidence other checks bearing dates prior to October 2d, 
and some of later date which were also certified by either Beckwith or 
Spear. There was also évidence from which the jury might infer 
that neither at the time of the writing of thèse letters or at the time 
of the certification of the check dated November Ist, and certified Oc- 
tober 2d, nor at the time of the certification of any of the other checks 
in évidence, the subject of one or other of the several counts upon 
which the défendant was convicted, did she hâve upon deposit in the 
Oberlin bank the funds to meet any one of such checks. That thèse 
letters tend to show Mrs. Chadwick's purpose to bring about an un- 
lawful violation of section 5208, Rev. St. through an arrangement or 
agreement with either Beckwith or Spear, or both, and that their 
consent to her scheme was to be induced by her assurances of safety 
and promises of reward, there can be no doubt. If, therefore, there 
was any conspiracy betWeën either Spear or Beckwith and some 
other person to violate the certification statute in respect of checks to 
be drawn or which had been drawn by Mrs. Chadwick, the admis- 
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sions found in thèse letters point to Mrs. Chadwick herself as the 
other party to the conspiracy and estaWish her unlawful intent. The 
letters are also an admission of the nature of her relations to the per- 
sons to whom the letters are addressed. That an unreceived letter 
is not évidence against the person addressed is, of course, elementary 
Thèse letters by themselves would be of no weight as against either 
Beckwith or Spear. Upon the other hand, if independently of the 
letters the fact of a conspiracy is established as existing at the time 
they were penned, there could be no doubt of the admissibility of thèse 
documents as déclarations or admissions by one in furtherance of the 
conspiracy, and therefore compétent against ail. In gênerai terms 
the jury were so instructed. The fact of the existence of a con- 
spiracy is a fact which is seldom capable of express or direct proof. 
But évidence of an express agreement to violate the certification sta- 
tute was not necessary. Evidence of facts and circumstances from 
which the existence of a preconcerted plan might be inferred is 
enough. And so, too, the facts and circumstances from which a 
conspiracy is to be inferred may be and often must be shown singly. 
Their collocation is for the jury, and the order in which they may be 
shown js generally one in the discrétion of the court. 
In Wharton upon Criminal Law (lOth Ed.) 1398, it is said: 
"The aetual fact of conspirlng may be inferred, as has been said, from cir- 
cumstances, and the concurring conduct of the défendants need not be directly 
proved. Any joint action on a material point, or collocation of independeut 
but co-operative acts, by persons closely associated with each other, is held to 
be suffleient to enable the jury to infer concurrence of sentiment ; and one com- 
pétent witness will suffice to prove the co-operation of any individual conspir- 
ator. If, therefore, it appear that two or more persons, aeting in concert, are 
apparently pursuing the same object, often by the sanie means, one perform- 
ing part of an act, and the other coinpleting it, for the attainuient of the ob- 
ject, the jury may draw the conclusion that there is a conspiracy." 

In Reilley v. U. S., 106 Fed. 896, 46 C. C. A. 25, 35, this court said: 

"It is also urged that the évidence did not justify the verdict, in that there 
was no proof of conspiracy to do what was done. As has been often remarlied, 
it is not necessary that direct évidence of a formai agreeuient shouid be given 
ni such cases. If the évidence of the separate détails of the transaction as it 
was carried out indicates with the requisite certainty the existence of a precon- 
certed plan and purpose, that is suffleient; and we think the évidence was 
such as to warrant the verdict." 

The fact of the accession of Spear and Beckwith to the scheme en- 
tertained by Mrs. Chadwick, as indicated in thèse letters, was, like ail 
other facts needed to complote the évidence of a conspiracy, a fact 
which might be shown by indirect or circumstantial évidence. The 
business or social relation of the parties before and after the date of 
thèse letters; other acts of a similar character to that which Mrs. 
Chadwick had in mind to procure as shown by thèse documents ; the 
State of.her account with the bank of which Spear and Beckwith were 
officers; the fact, if it be so, that a check answering the description 
of the one which thèse letters show she intended to hâve certified or 
acknowledged having receivcd — were ail circumstances froin which 
the jury might infer the accession of Beckwith and Spear to a scheme 
for the violation of section 5208, Rev. St., similar to that .divulged by 
"141 P.— 16 
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thèse 'written admissions of the défendant. Thus the "interprétation 
and force" of the admissions in thèse letters would dépend in large 
part upon the other facts and circumstances or as the court said to 
the jury "upon the surrounding circumstances." Thèse mig'ht be such 
as to justify an inference that thèse letters had in fact been received 
and acted upon by Beckwith and Spear, or that a concert of action 
similar to that admitted by thèse letters and for the purposes there 
shown, was in f érable ir respective of the receipt of thèse particular 
communications between the^ parties. The scope and evidential value 
of thèse documents was, therefore, dépendent upon their being read 
in the light of ail of the évidence in the case. This is what the learned 
court meant and what the jury as reasonable men of affairs must be 
regarded as having understood, when the court said that: 

"You will glve them such Interprétation and force as, under ail the circum- 
stances, you think them f airly entitled to." 

It would be a most unjustifiable and forced inference to interpret 
this instruction as giving a free rein to the jury. Indeed, the follow- 
ing sentence seems to place a somewhat narrow limitation of their 
evidential value, as only furnishing "some information as to the kinds 
of transactions carned on between the défendant and Beckwith and 
Spear," and "as throwing light upon the question of the relation 
which she and they sustained to the bank." A limitation of the in- 
ferences to be drawn from thèse letters, when read in the light of 
ail of the other facts and circumstances of the case as afïording "some 
information" upon the kinds of transactions she and B'eckwith and 
Spear were engaged in, and as to the relations which she and they 
sustained to the bank, is at least a limitation of which the plaintiff in 
error cannot complain. 

5. We hâve carefully examined the charge of the court in connec- 
tion with the other assignments of error based upon exceptions re- 
served. None of thèse are well taken, and none are of sufficient im- 
portance to require spécial attention. A number of spécial requests 
for further direction were denied. One of thèse was the seventh, and 
reads as follows: 

"The défendant was net bound to know the rules of the bank or the law 
governlng the offlcers of the bank with référence to certlfying cliecks, and in 
the absence of such knowledge she could not be held to bave conspired with 
the officers of the bank, if what she did was done in good faith, and without 
any crimlnal intention to do the uniawfui act complalned of." 

Upon this matter of intent, the court said: 

"I am asked by the government to charge, and I do charge in this connection, 
that the jury is instructed, on the question of intent on the part of the dé- 
fendant, that the law présumes that every person intends the natural and 
ordinary conséquences of bis acts. Wrongful acts, knowingly or intentionally 
committed, cannot be justifled on the ground of innocent intent Oçdinarily 
the intent with which a man does a crimlnal act is not proclalmed by hlm, 
and ordinarily there is no direct évidence from which the jury may be satis- 
fled, from déclarations of the criminal himself, as to what he intended whea 
lie did a certain act. And this question of intent, like ail other questions of 
fact, is solely for the jury to détermine from the évidence in the case." 
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In référence to the defendant'$ knowledge of the statute forbidding 
certification when the drawer had no funds upon deposit, the court 

said: 

"The claim is made by counsel for the défendant that there Is no proof that 
the défendant had knowledge that the act of certifying the check, if done as 
clalmed in the indictment, was in violation of the law. On tliis point, I say 
to you, gentlemen, that a conspiracy cannot exist without a guilty intent be- 
ing then présent in the minds of the conspirators ; but this does not mean 
that the parties must know that they are violating the statutes of the United 
States. The government is not required to prove, in order to sustain a verdict 
of guilty, that the parties knew that some statute forbade the acts they were 
performing. If thèse acts of certifying checks, or any of them as charged in 
the Indictment, were in fact violations of the law, the défendant is to be held 
guilty if she, as charged In the indictment, conspired wlth Beckwith or Spear 
in bringing about their certification ; and the question of her knowledge or 
her ignorance of such acts being contrary to law is not a fact which you hâve 
a right to consider. The only question for you to pass upon is whether the 
défendant violated the law; not whether she had any knowledge that she 
was violating the law." 

We think there was no errer in the déniai of the request as pre- 
ferred ttor in the charge as given. The indictment is for a statutory 
conspiracy to violate a pénal statute of the United States. Knowledge 
that the act which it was the object of the conspiracy to do would be 
in violation of the law is imputed and need not be proven. Neither do 
we linderstand that in courts of the United States the fact that the 
object of the conspiracy was to do an act which is only mala prohibita 
requires évidence of knowledge of the unlawfulness of the act pur- 
posed by the conspirators. The conspiracy itself is one created by 
statute and is made out by évidence that its object was to perpe- 
trate some ofifense against the United States. Undoubtedly something 
more than a mère certification in excess of a deposit is necessary to 
make the offense punishable under section 5440 [U. S. Comp. St. 
1901, p. 3676] and Act July 13, 1882, c. 290, 22 Stat. 166 [U. S. 
Comp. St. 1901, p. 3497]. À wrongful intent is of the essence of the 
matter, and the act of certification must be willful and charged as such. 
There must be an evil design, a wrongful purpose. Therefore willful 
ignorance as to whether the drawer had money on deposit or not or 
knowledge that she did not must be shown. Potter v. U. S., 155 U. 
S. 438, 446, 15 Sup. Ct. 144, 39 L. Ed. 214; Spurr v. U. S-, 174 U. S. 
728, 735, 19 Sup. Ct. 813, 43 L. Ed. 1150. But knowledge of the sta- 
tute forbidding a certification in excess of a deposit is imputed. An 
unlawful or wrongful intent may be implied from the intentional do- 
ing of an unlawful act. Agnew v. U. S-, 1C5 U. S. 36, 49, 50, 53, 17 
Sup. Ct. 235, 41 L. Ed. 624. In Spurr v. U. S., cited above, the court 
said : 

"If an officer certifies a check with the intent that the drawer shall obtain 
so much money out of the bank when he bas none there, such ofiicer not only 
certifies unlawfnlly, but the spécial intent to violate the statute may be Im- 
puted. And so evil design may be presumed if the officer purposeiy keeps him- 
self In Ignorance of whether the drawer bas money in the bank or not" 

6. Among the names duly drawn from the box as one of the venire 
from which a jury was to be selected was that of Butler Crâne. In 
answer to this name, when called by the clerk, one Bentley F. Crâne 
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appeared, and upon examination as to his qualifications was accepted 
as a juror and served as such. Upon the grotind that Bentley F. 
Crâne had not been drawn as a juror in the mode required by law, 
but had appeared and answered to the name of Butler Crâne, the de- 
fendant, after verdict, moved for a new trial, and the refusai of the 
court to grant a new trial upon this ground is now assigned as error. 
The bill of exceptions includes the exhibits and affidavits bearing upon 
this matter, and from this évidence we are satisfied that the juror in- 
tended to be summoned and who was actually notified to appear was 
Bentley F. Crâne. There was no such person as Butler Crâne, and 
when Bentley F. Crâne was notified to appear he assumed that he was 
the person intended and acted in perfect good faith in assuming that 
it was simply a case of misnomer. He was a farmer in good repute 
residing at Shalersville, Portage county, which \yas the address of the 
"Butler Crâne" drawn from the jury box, and knew that there was 
no Butler Crâne in that township or county. He answered to the 
name of Butler Crâne when called as one of the venire tendered the 
défendant, but says that as Mr. Dawley, one of the défendantes coun- 
sel, was from his neighborhood and known to him, he assumed that 
Mr. Dawley knew that his right name was "Bentley" and not "But- 
ler." The name was one of a number furnished the clerk of the court, 
at his request, by Judge Robertson, a state judge, residing in Portage 
county. Judge Robertson personally knew Bentley Crâne and under- 
took to furnish his name. By either the clérical mistake of the 
judge's stenographer or of the deputy clerk who transcribed the name 
from Judge Robertson's list the name "Bentley" was written "Butler" 
upon the card which went into the jury box. In sound and appear- 
ance there is so much similarity as to easily account fortjie mistake. 
Bentley Crâne was qualified as a juror, was disinterested, and the only 
irregularity consists in this misnomer. , It was not. a case of the 
wrongful impersohation of a juror duly summoned by a stranger as 
in McGill V. State, 34 Ohio St. 228. 

There is no évidence of willful misconduct upon the part of any one 
in this matter. H counsel had examined the juror as to his name, 
the misnomer would hâve been discovered. This they did not do. It 
is said that counsel did not know that his name , w^s Bentley Crâne 
and had a right to présume his name was correctly transcribed upon 
the list of jurors furnished them. We may assume this to be so, and 
also assume that, if there had been in fact a Butler Crâne compétent 
for jury service in this case, a serious question might arise if the 
défendant was misled into accepting one juror when they had rea- 
sonable ground for supposing she was securing another. But that 
is not this case. It affirmatively appears that there was no such person 
as Butler Crâne, and that the juror intended to be summoned and 
actually summoned was the juror Bentley Crâne. The défendant se- 
cured the juror she elected to accept, although his name was Bentley 
Crâne, and not Butler Crâne. Under such circumstances the ques- 
tion, arising only upon a motion for a new trial, was one for the ex- 
ercise of the Sound discrétion of the trial judge. If he was satisfied 
that no fraud was intended and no substantial right of the défendant 
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had been prejudiced or embarrassed, he might well deny a new trial 
upon such a case. There is nothing better settled than that the déniai 
of a new trial upon any ground which appeals to the discrétion of the 
trial judge is net the subject of an exception nor assignable as error 
hère. Moore v. U. S., 150 U. S. 57, 61, 14 Sup. Ct. 36, 37 L. Ed. 996 ; 
Blitz V. U. S., 153 U. S. 308, 14 Sup. Ct. 934, 38 L. Ed. 735. 

The question as presented upon this record seems to be quite within 
the range of the sound discrétion of the trial judge, and in the absence 
of évidence of grave abuse is not the subject of review when pre- 
sented only under an assignment of error in refusing a new trial. 

7. The district attorney in his closing argument said, amung other 
things : 

"Bedortba ts dead; Beckwith is dead; two other directors are sick. A sus- 
pended bank — and do you know what that means? The widows, the orphans 
whose bopes of peace and prosperity in old âge hâve been robbed from them. 
Hâve you thought of what that means? The ambitions of youth whose ail 
was there. The absolute necessity of the lives of men and comforts of men 
and women and children. Ail swept away. Death, sickuess, and destruc- 
tion in your patb!" 

To this the défendant at the time objected, and then excepted. No 
ruling was made. The passage is severed from its context, but we 
can infer that the district attorney was endeavoring to impress the jury 
with the evil results which had foUowed from the unlawful conspiracy 
charged by the indictment. There was évidence that Bedortha, a di- 
rector of the Oberlin bank, was dead; that Beckwith, its président, 
was dead; that two other directors were sick; and that the bank had 
suspended. The inferences drawn from thèse facts may hâve been 
extravagant. But we do not understand it to be the province of a 
court to limit the arguments of counsel when they are based upon 
any évidence in the case. There is a degree of liberty allowable to 
counsel, whether for the government or the accused, in respect to 
the Une of argument they shall pursue and the' inferences to be drawn 
from the évidence which a. trial judge should respect until the facts 
of the case are overstepped or arguments used which plainly abuse 
the privilège. But when facts not in évidence are stated to the jury, 
or arguments advanced plainly not justified by the évidence, and cal- 
culated to arouse préjudices incompatible with even-handed justice 
or an orderly course of procédure, it is the right and privilège of 
the counsel for the accused to object and ask the interférence of the 
court and to except when the court dénies the appeal. But to entitle 
the accused to a reversai when objection is made and the language 
not withdrawn it must appear that the matter objected to was plainly 
unwarranted and so improper as to be clearly injurions to the accused. 
Kellogg v. U. S., 103 Fed. 300, 43 C. C. A. 179 ; Dunlop v. U S., 165 
U. S. 498, 17 Sup. Ct. 375, 41 L. Ed. 799. There was enough in the 
facts proven for one purpose or another to warrant the counsel in 
referring to the facts stated as facts in the language complained of. 
The rest of the paragraph consists of inferences by which the counsel 
accounted for the facts or in a picture of the sorrow, distress, and 
ruin which are the ordinary conséquences of a broken bank. It can- 
not be serioUsly claimed that the argument and influence of counsel 
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complaîned of were so grossly . utiwarranted and improper as to be- 
palpably injurious to the accused. Unless this doçs appear, a re- 
viewing court should not reverse upon such an assignment of errer. 
People V. Ward, 105 Cal. 335, 340, 38 Pac. 945; Dimmick v. U. S. 
(C G. A.) 135 Fed. 257, 270. 

Upon the motion for a new trial, objection was urged to certain 
other paragraphs in the closing argument of the district attorney. 
A sampîe of one of the paragraphs complained of is the following : 

"Gentlemen, I say to you In my elosing argument, In my closing words, as 
a final appeal to your judgment, your Intelligence, your courage, that the évi- 
dence In this case conclusively proves, beyond the existence of a reasonablo 
doubt, the truth «f the allégations In this Indictment Proves tliat you bava 
before you vchat 12 men may, In this country, hâve never had before them in 
ail criminal history — a criininal of such conspicuous note — nototious and 
dangerous a cbaracter — from the erldence In the case — the fate of vrhon» 
never was determined before ty any jury In any court You hâve the oppor- 
tunlfy to do rlght to-day. You bave also the opportunity to-day to do wrong. 
Wliat you shall do rests with you, under the charge of the court, your con- 
science and your God. That is where it rests with me. Whatever you may do, 

I feel that I hâve done, In my humble way, the best that I know, from the 
évidence in the case, to convict the most dangerous criminal Imown to human. 
Society to-day." 

No objection or exception was taken to this or any other part of 
the district attorney's address to the jury, at the time or prior to the 
verdict, except a single paragraph heretofore set out in a foregoing 
part of this opinion. In the beat of argument counsel are sometimes 
led to make observations nôt justified by évidence and calculated to 
préjudice the accused. But when this is the case it is the duty of op- 
posing counsel to promptly call the attention of the court to the matter 
and of the court to rule upon the objection and caution the jurv and 
reprove counsel. In Dunlop v. U. S., 165 U. S. 487, 498, 17 Sup. Ct. 
375, 41 L. Ed. 799, when objection was made promptly to the lan- 
guage of counsel for the government in addressing the jury, the 
court ruled that it was improper and the language immediately with- 
drawn by counsel, which the court held to be a condonation of his 
error in making it. "In such cases," said the court, "however, if the 
court interfère and counsel promptly withdraw the remark, the error 
will generally be deemed cured. If every remark made by counsel 
outside of the testimony were ground for reversai, comparatively few 
verdicts would stand, since in the ardor of advocacy and in the ex- 
citement of trial even the most experienced of counsel are occasionally 
carried awav bv this temptation." To same effect is case of Kellogg 
V. U. S., 103 Fed. 200, 43 C. C. A. 179, decided by this court. But; 
hère no objection was made and no complaint urged until upon motion 
for a new trial. Nothing is better settled than that the défendant 
who deems himself prejudiced by the language of counsel should 
promptly and publicly object and point out the language deemed im- 
proper and then take exception if the trial judge fail to condemn it. 
It is too late to predicate error upon the refusai of the trial judge ta 
grant a new trial on account of a complaint made only after verdict 
and upon a motion for a new trial. Crumpton v. U. S., 138 U. S. 361, 

II Sup. Ct. 355, 34 L. Ed. 958; King v. State, 91 Tenn. 630, 642, 644,, 
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^0 s. W. 169 ; State v. Ward, 61 Vt. 153, 17 Atl. 483 ; Shelp v. U. S., 
81 Fed. 694, 26 C. C. A. 570 ; 12 Cyc. 585. 

In Crumpton v. U. S., cited above, the court said: 

"When the defendant's counsel lu a criminal case fails to at once call tbe at- 
tention of the court to remarks made by the prosecuting offleer, which are sup- 
posed to be objectionable, and to request its interposition, and in case of re- 
fusai, to note an exception, an assignment of error in regard to them Is unten- 
able." 

8. Finally, it is urged that the court had no power to pronounce 
cumulative sentences. The défendant was tried and convicted upon 
seven distinct counts. The crimes charged were of the same charac- 
ter, although each count charged a distinct and separate conspiracy 
to violate section 5208 by the unlawful certification of distinct checks 
drawn by the défendant against the same bank. Separate indictinents 
might hâve been returned and seven distinct trials might hâve been 
had or ail of the indictments might hâve beèn tried before the same 
jury. Under convictions upon separate counts for distinct offenses 
of the same character sentence may be passed and judgment entered 
for a specified term of imprisonment upon each count, and each term 
may be consécutive and cumulative. It is not error to make one term 
of imprisonment to begin when another terminâtes. If this is not 
so, there is no other mode in which an accused may be sentenced upon 
several convictions under several indictments or one indictment with 
two or more counts upon distinct offenses. The question has here- 
tofore been before us and the power to impose cumulative sentences 
afïirmed unanimously, the opinion of the court being by District Judge 
Clark. Howard v. United States, 75 Fed. 986, 21 C. C. A. 586, 34 
L. R. A. 509. Cumulative sentences were affirmed, though the ob- 
jection does not seem to hâve been distinctly considered by the Su- 
prême Court, in Blitz v. U. S., 153 U. S. 308, 317, 14 Sup. Ct. 924, 38 
L. Ed. 725, in Re Henry, 123 U. S. 372, 8 Sup. Ct. 142, 31 L. Ed. 
174, in Re Mills, 135 U. S. 263, 10 Sup. Ct. 762, 34 L. Ed. 107. and 
in Re De Bara, 179 U. S. 316, 21 Sup. Ct. 110, 45 L. Ed. 207. 

The conclusion we reach is that there is no réversible error, and 
the judgment of the court below is accordingly affirmed. 



DENVER & R. G. R. CO. v. NORGATB. 

(Circuit Court of Appeals, Eighth Circuit. October 20, 1005.) 

No. 2,110. 

1. Masteb and Servant — Employées' Liability Statcte — Scope. 

The Colorado employers' liability act (Lavvs 1893, p. 129, c. 77) appllea 
only in cases founded on rights created thereby, and the provision requir- 
Ing notice of an injury to be given by an employé withiu CO days as a 
condition précèdent to suit has no application to a suit upon a right of 
action given by the common law. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. ilaster and Serv- 
ant, § 806.] 
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2. Same — Fbog Blocking Aoi>— Asstjmption or Risk. 

Laws Colo. 1897, p. 258, c. 69, requirlng ail rallroad oompanles to Be- 
curely block ail frogs and switch rails, does not deprive a, railroad Com- 
pany, wlien sued for "Injury to an employé resiilting from Its failure to 
observe such law, of the right to défend on the ground of assunjption of 
risk. 

[Ed. Note. — For cases In point, see Toi. 34, Cent. Dig. Slaster and Serv- 
ant, § 545. 

Assumption of risl< incident to employment, see note to Chesapeake & 
O. R, Co.'v. Hennessey, 38 C. C. A. 334. 

Duty of railroad company to block switches, see note to Hauss v. Lake 
Erie & W. R. Co., 46 0. C. A. 98.] 

S. TBIAL — INSTEUCTIONS — RËFtJSAL OF REQUEST TO DeFI>'E OBMNARY CaRE. 

Where an issue of ordinary care or reasonable care is submitted to the 
jury for détermination, it Is errer for the court to refuse a requested in- 
struction correctly deflnlng sucli terms. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dig. Trial, § 489.] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Norgate sued the railroad company to recover damages for Injuries to his 
person, caused as he allèges by the négligence of the company. He stated his 
cause of action as follows : '^That at the times hereiuafter nientioued the de- 
fendant was the owner and operator of a certain Une of railroad in the state 
of Colorado, and was also the ovi^ner of certain railroad yards containiug a 
large nuuiber of switches, frogs, and guard rails in the city of Pueblo, in the 
State of Colorado, at which place said défendant was at ail times hereinafter 
mentioned switching cars and trains in the said yard. That on the 12th day 
of May, 1903, plaintiff was in the employ of the défendant in its yards in 
Pueblo, Colo., as yard conductor or foreinan of a switch erew, and it then and 
there became and was the duty of the défendant to take ail reasonable pré- 
cautions to keep the frogs and the space between the guard rails and main 
rails in said yard blocked, and to take ail reasonable précautions to lieep its 
cars and the couplings and other appliances connected therewith which plain- 
tifC was required to use in the performance of his duties in good repair and in 
a re.'isonably safe condition for plaintifC in the performance of his duties. But 
said défendant disregarded its duty in that behalf, and conducted itseif sa 
carelessly. negligently, and uiiskillfully that by' and through its carelessness, 
négligence, and default it received on its tracks and int© its yards at Pueblo, 
Colo., and caused to be handled and moved about therein, a certain freight 
car of the Chicago, Rock Island & Pacific Railroad Company, which said car 
was equipped with an automatie coupler which was defective and out of re- 
pair, in this: That the lever connected with said coupler for the purpose of 
raising the pin, in order to permit said couplers to open and separate when 
uncoupling cars, either because the chain Connecting said lever with the 
coupling pin was too long, or because the said lever was twisted out of ita 
proper shape, would not, wt|en raised up and hooked on an iron provided for 
that purpose, hold the said pin high enough to permit said coupler to open and 
separate, as it was designed and intended to do when so hooked, in order to 
avoid the necessity of walking along the side of the car and holding the lever 
up until the couplers opened and the Cars seiDarated, which said defective 
condition might hâve been easily discovered by an ordinary inspection, and 
might by the exercise of reasonable care hâve been known to the défendant, 
but which was unknown to plalntiff ; and said défendant negligently, knowing- 
ly, and willfully permitted its frogs and the space between its guard rails and 
main or other adjacent rails of its tracks in its yards at Pueblo, Colo., to be 
and remain unblocked, and the said plaintiff, on the 12th day of May, 1903, in 
tlie performance of his duties as employé of the défendant, undertook to un- 
couple said above-nlentioned car of the Chicago, Rock Island & Pacific Railroad 
Company from auother car in a train then being moved in the said yards of 
the défendant, for the purpose of switching it and other cars on to another 
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traek, and he then and there discovered that sald coupling apparatus was out 
of repair, as aforesaid, making it necessary for plaintifif to hold said lever 
while sald cars were movlng untll sald couplers would separate, and whila 
so dolng plaintiff's left foot was, because of sald defectlve condition of said 
coupler and of the fallure of défendant to keep blocked the space between the 
guard rail and the main rail of what is Imown as 'track number 2,' Connect- 
ing the lead track In said yards, which was unknown to plaintiff, caught be- 
tween said guard rail and main rail, and he was then and there, by reason 
of belng so caught, thrown to the ground in such a manner that the moving 
cars which he was attempting to uncouple passed over his right leg, bruising, 
wounding, and erushing the same between the ankle and knee in such manner 
that it became and was necessary to hâve the same amputated above the knee." 

The rallroad company answered the complalnt of Norgate, and among other 
défenses pleaded the followlng : "For a second and further défense to the mat- 
ters and things alleged in the plaintiff's complalnt, this défendant dénies that 
the plaintiff hereln did, within 60 days after the alleged sustalning by said 
plaintiff of the personal injuries in said complaiut described, serve upon this 
défendant any notice thereof as required by the statutes of the state of Colo- 
rado in such case made and provided. • ♦ * For a fifth and further dé- 
fense, the company pleaded such facts as, if true, would tend to show that 
Norgate had assumed the risk of injury from the unblocked guard rail." 

Norgate demurred to the second and fifth défenses pleaded in the answer 
«f the rallroad company, and the demurrer was sustained. No exception, 
however, seems to bave been taken to this ruling. The action was subse- 
quently tried and resulted in a verdict for Norgate. 

At the trial counsel for the rallroad company requested the court to charge 
the Jury as follows: "(1) The jury are instructed that if the plaintiff knew, 
or lu the exercise of reasonabie care mlght hâve known, that the frogs and 
guard rails in the defendant's yards at Pueblo were generally unblocked, but 
that notwlthstanding such knowledge or means of knowledge, the plaintiff 
continued to work in and about said yards, then the plaintiff assumed the risk 
of the accident complained of herein, and your verdict must be for the de- 
fendant. (2) You are further instructed that ordinary or reasonabie care, 
as used throughout thèse instructions, is spch care as a reasonably prudent 
man would exercise under like clrcumstances and conditions to those shown 
in évidence.'" 

Each of thèse requests was refused, and an exception taken to such refusai. 
At the close of the évidence counsel for the rallroad company moved the court 
to direct the jury to return a verdict in favor of the company, for the followlng, 
among other, reasons : "That the plaintiff has falled to allège or prove that 
any wrltten notice of the tlme, place, and cause of the injury complained of 
herein was glven by him or In his behalf to the employer within 60 days 
from the occurrence of the accident causing the injury complained of." The 
motion for a directed verdict was denled, and an exception taken. 

William P. Cooney, a witness for the rallroad company, testified as fol- 
lows : "Q. What is your business? A. Roadmaster. Q. For what company 
are you working? A. The Denver & Rio Grande Rallroad Company. Q. How 
long hâve you been employed vrith that company? A. Since the 28th of March, 
1879. Q. Are you acquainted with the condition of the yards of the Denver 
& Rio Grande Rallroad Company at Pueblo, with référence to whether or not 
the guard rails and frogs are blocked? A. Yes, sir, I am. * * * Q. Are 
there any blocks in tbem there? A. No, sir. Q. Hâve there ever been, to your 
knowledge? A. Never. Q. How long hâve you worked for the company? A. 
Slnce 1879. Q. Is that true with référence to the entire System? A. The en- 
tire System, I hâve worked over ail the System and never saw one blocked. 
Q. Were any of the guard rails and frogs in the yards of this défendant com- 
pany at Pueblo, in May, 1903, blocked? A. No, sir. Q. Nor had they ever 
been blocked prior to that tlme? A. No, sir. Q. Are you acquainted with the 
plaintiff In this case, Mr. Norgate? A. I hâve heard of him. Q. ïou know 
about when the accident happened? A. Yes, sir. Q. Were any of the guard 
rails or frogs of the Denver & Rio Grande Rallroad Company, at Pueblo, 
blockod at that time? A. No, sir. Q. Or any time prlor thereto? A. No, sir." 
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At the time Norgate recelved hls Injuries there êxisted In Colorado a statut» 
found in chapter 69, pp: '258, 259, of thé Session Laws of 189T, which reads as 
follows: 

"Section 1. Where, after the passage of this act, personal Injury Is caused 
of ail corporations, companles and persons using, malntalning, opei'ating or 
controlllng any railroad or rallroad track to safely and securely block between 
the swltch rails going Into éàch of tlie head-chairs for a distance of six feet 
from each and every head-block, and to safely and secureiy block between tlie 
rails from the point where the iron fiiling which extends from the point of 
each frog ends, for the distance of four feet from the end of said fllliug, and 
to safely and securely bloclî between each and every guard rail and the main, 
or other adjacent rail, for the entire distance of the curve or curves, in ail 
guard rails, at both ends of each and every guard rail, and to safely and se- 
curely block between the rails in each and every wedge of ail frogs, and to 
separate and securely block for a distance of flve feet from the end of each 
and every split rail between said split rail and the adjacent rail of ail split 
switohea 

"Sec. 2. In ail trials In ail courts in this state to recover for personal In- 
jury, and in. ail cases of personal injury to employés or other persons, oc- 
casioned by or In any mannér directly or indirectly, resulting from being eaught 
between any of the aforesaid rails, testimony relative to the compliance witb 
the requiremènts of this act shall be admitted; and where a failure is shown on 
the part bf any such corporation, company or person, to hâve safely and 
securely ' blocked such rails,' in accordance with the provisions of this act, such 
failure to hâve complled with any of thé provisions of this act shall be prima 
fade évidence of the négligence of any sùch corporation, company or person so 
failing to comply with any of the provisions of this act, where any such em- 
ployé or other person rhay be canght between such rails not blocked in ac- 
cordance with the provisions of this act." 

At the same time there existed what is known as the "Colorado Employers' 
LiablUty Act," Laws 1893, p. 129, c. 77. Sections 1 and 4 of this last-men- 
tioned act read as follows: 

"Section 1. Where, after the passage of this act, personal injury is caused 
to an employé who is himself in the exercise of due oare and diligence at the 
time, first, by reason of any defect in the condition of the ways, works or 
machinery (Tonnected with, or used in the business of the employer, which 
arose from, or îad not been discovered or remedied owing to the négligence of 
the employer, or of any person In the service of the employer, and entrusted 
by hlm with the duty of seelng that the ways, works and machinery were in 
proper condition; or, second, by reason of the négligence of any person in the 
service bf the employer entrusted with exercising superintendence, whose sole 
or principal duty is that of superintendence." 

"Sec. 4. An employé, or ttiosè entitled by law to sue and recover under the 
provisions of this act, shall not be entitled under this act to any riglit to com- 
pensation or remedy agalnst his employer In any case where such employé knew 
of the defect or hegligence which caused the Injury, and failed within a rea- 
sonable time to give or cause to be given. Information thereof to the em- 
ployer, orto some person superlor to himself in the service of hls employer, 
who had entrusted to hlm somè gênerai superintendence." 

Henry A. Dubbs (Thomas H. Devine, Wolcott, Vaile & Waterman, 
and J. W. Preston, on the brief ) , for plaintiff in error. 

T. M. Morrow (WiUiam T. Skelton, on the brief), for défendant 
in error. 

Before SANBORN, Circuit Judge, and PHIUPS and CARLAND, 
District Judges. 

CARlyAND, District Judge, after starting the case as above, de- 
livered the opinion of the court. 
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An examination of the évidence contained in the record has satis- 
•fied us that the question as to whether Norgate contributed by his 
own want of ordinary care to his injuries, was properly left by the 
court to the jury. Whether the coupler on the freight car was de- 
fective and out of repair, or not, seems to be of Httle conséquence, as 
the condition of the coupler does not seem to hâve been in any sensé 
the proximate cause of Norgate's injuries. He was not injured by 
any defect in the coupler. The business in which Norgate was en- 
gaged when he was injured was properly shown as part of the res 
gestae and as évidence relevant to the question as to whether Norgate, 
at the time he received his injuries, was in the exercise of ordinary 
care. But laying aside the question of contributory négligence — and 
upon this point we intimate no opinion — Norgate, when injured as de- 
scribed in the évidence, was in the lawful performance of his duty, 
and was injured by having his foot caught between the guard rail 
and the main rail, as he testifies. 

The other questions arising on the record are thèse: First. Did 
the trial court err in holding that section 4, of the Colorado employ- 
ers' liability act did not apply to this case? Second. Did the trial 
court err in holding that the défense of assumption of risk was not 
available to the railroad company, by reason of the frog blocking act 
of 1897? Thîrd. Did the court err in refusing to define in its charge 
to the jury, when requested by counsel for the company, "ordinary 
care" as applied to the case on trial? Thèse questions will be dis- 
cussed in the order in which they are stated. 

Conceding that section 4 of the act of 1893 has been in no way 
impaired by any subséquent statute of the state of Colorado, we are 
of the opinion that this action cannot be said to arise under it, or 
under the act of 1901, mentioned in the opinion of this court in Lange 
V. Union Pacific Railroad Company, 126 Fed. 338, 63 C. C. A. 
48. The right of Norgate to institute the présent action against the 
railroad company existed at common law, and in regard to such 
action we do not understand that said section 4 of the act of 1893 
applies. No mention is made in the complaint in this action of a 
statute of Colorado, and it ought not to be held that a statute enacted 
to enlarge the liability of the master has resulted in restricting it, un- 
less such a resuit is unavoidable. In Ryalls v. Mechanics Mills, 150 
Mass. 190, 22 N. E. 766, 5 L. R. A. 667, the Suprême Court of Mass- 
achusetts had occasion to construe a similar law of that state, and 
held that in those cases within the words of the statute in which the 
common law gives an employé a remedy, he still has a right to sue 
under the same conditions, and to recover damages to the same ex- 
tent as if the statute had not been passed, and that the requirement 
in regard to notice only applied to those cases laying outside the 
common-law rule. We do not feel sure that the question as to the prop- 
er construction of the act of 1893 with référence to the point under dis- 
cussion is an open one, as the Suprême Court of Colorado in Colorado 
M. & E. Co. V. Mitchell, 26 Colo. 285, 58 Pac. 28, construed said act, 
and held that it in no manner prejudiced the common-law rights of 
employés, or interfered with the enforcement of any right that the 
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statute itself did not create. Massachusetts copied the statute from 
England, and Colorado from Massachusetts. At the place of its origin 
and adoption it has received the same construction. 

The décision of- the second question might, under the rule of stare 
decisis, be controlled by the cases of St. Louis Cordage Company v. 
Miller, 126 Fed. 495, 61 C. C. A. 477, 63 L. R. A. 551, and Glenmont 
Lumber Co. v. Roy, 126 Fed. 524, 61 C. C. A. 506. But it is claimed 
by counsel for Norgate that the question at issue was not the prin- 
cipal question discussed in those cases, and that the présent case can 
be clearly distinguished from them, for the reason that the statutes 
of Missouri and Minnesota, which were considered in the cases cited, 
did not attempt to impose the performance of any spécifie duty by 
the master. Hence the question of reasonable care is not eliminated 
by the provisions of those statutes. Again, it is urged that, so far as 
the statute of Minnesota is concerned, it had been construed by the 
Suprême Court of that state in Andersen v. Nelson Lumber Co., 69 
N. W. 630, and in Swenson v. Osgood, Blodgett Mfg. Co., 98 N. W. 
645, prior to the décision in Glenmont Lumber Co. v. Roy, supra, and 
that this court of necessity followed the construction given to the 
statute by the Suprême Court of Minnesota. 

We are clearly of the opinion that the frog blocking act of Colora- 
do, quoted in the statement of facts preceding this opinion, did not 
take away from the railroad company the défense of assumption of 
risk in this case, and as our opinion is apparently opposed to the 
opinion of courts of learning and ability, we will state briefly the 
reasons for our judgment. It is conceded that the common law 
déclares that Norgate, when he entered the employ of the railroad 
company, assumed ail the risks and dangers of his occupation which 
were known to him, and ail of which a reasonably prudent man in 
his situation would hâve known. By the ruling of the trial court this 
old and well-established rule of the common law was held to bave 
been repealed by the statute of Colorado, providing for the blocking 
of frogs and guard rails. We first naturally turn to the law itself 
to find the repeal. We find the law expressed in clear, unambiguous 
terms, and, this being so, we are not permitted to go elsewhere to find 
the meaning and intention of the lawmaking power. Nothing what- 
ever is said in the law as to assumption of risk. The Législature 
could hâve easily repealed this principle of the common law above 
quoted, as other Législatures bave done. Code lowa 1888, § 2002; 
Acts Tex. 1891, p. 85, c. 24; Acts Fia. 1891, p. 113, c. 4071; Acts 
Wyo. 1890-91, p. 350, c. 80, § 17; Burns' Ann. St. Ind. 1901, § 
708. But, instead thereof, the Législature simply imposed the duty 
upon railroad companies of blocking their frogs and guard rails, and 
further provided that a failure to do so should be prima facie évidence 
of négligence. 

It is, however, conceded that there is nothing in the terms of the 
law which expressly repeals the law of assumption of risk; but it is 
contended that, if the défense of assumption of risk is allowed in 
actions like the one at bar, then the servant can contract the master 
eut of the statute, and thereby render the statute of no force or ef- 
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i'ect. Tn other words, it is contended that, as the law of assumption 
of risk is a term of the contract between the master and serv- 
ant, to allow the master the défense of assumption of risk in the 
case at bar would be to allow private parties to render nugatory 
by their contracts a public statute of the state of Colorado. The 
error in this contention is in assuming that the law of assumption 
of risk is created by the contract between master and servant. This 
error, we believe, has led some courts to enunciate a false doc- 
trine in regard to the question under discussion. A représentative 
case among those which hold that statutes imposing a positive duty 
upon the master by implication repeal the law of the assumption of 
risk, is the case of Narramore v. Cleveland, C, C. & St. L. Ry. Co., 
96 Fed. 298, 37 C. C. A. 499, 48 L. R. A. 68. As this case has been 
followed by at least one of the state Suprême Courts (Green v. West- 
ern American Co., 30 Wash. 87, 70 Pac. 310), we propose to show 
wherein we think the reasoning of the learned court in the Narra- 
more Case is not only faulty, but that, so far as the décision is based 
upon the décisions in England, a wrong conclusion was drawn as to 
what those décisions hold the law to be. The court in the Narramore 
Case, in our opinion, fell into error when it declared the law to be as 
follows : 

"An assumption of risk Is a term of the contract of employuient, expressed 
or implied, by which the servant agrées that dangers of injury obviously In- 
cident to the discharge of the servant's duty, shall be at the servants risk." 

Is it possible that an old, established principle of the common law 
dépends for its existence in each case of employment upon the agree- 
ment of the parties ? The law regarding the assumption of risk is 
the law which governs the relation of master and servant, and is 
independent of the will of either. It is not a term of the contract of 
employment. If it were, then the master and servant could retain 
it or abolish it in each contract of employment. But they can do 
neither. It is a principle of the common law, and must be repealed, 
if at ail, by the lawmaking power. It is the law of the land govern- 
ing ail persons who assume the relation of master and servant. It 
is over and above the contract, and dépends in no manner for its 
existence upon the agreement of the parties. It is founded upon 
public policy, the status assumed by master and servant, and upon the 
maxim, "Volenti non fit injuria." The law establishing the recipro- 
cal duties and obligations of master and servant never originated 
out of contract, in the sensé that the master and servant ever ex- 
pressly agreed to them. But the common law imposed thèse duties 
and obligations as a régulation of those who assumed this relation, 
regardless of the desires of the master or the servant. So, in our 
opinion, to say that the servant may contract the master out of the 
statute is a misuse of terms. If the master escapes liability on in- 
voking the law in regard to the assumption of risk, he escapes be- 
cause of the law, not because of any contract. If the law is a bad law, 
let the Législature repeal it. We take the position that an old and 
well-established rule of the common law cannot be lawfully repealed, 
except by the lawmaking power, and that any attempt of the courts 
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to do so is a plain Usurpation of a législative function. Ail the reasons 
urged upon us why we should hold the law of assumption of risk 
repealed by thè Colorado statuté might appeal to the Législature, 
but are wholly'out of place in this court. The statute of Colorado 
imposes no. penalty for its violation, and therefore may be classed 
with those laws known as "Employers' Acts," rather than with the 
law considered in tlie Narramore Case. But the contention that the 
îaw of assumption of risk is created by the contract between master 
and servant, if sound, applies to both, and, if it is unsound as to 
one, it is unsound as to the other. The décision of the court in 
the Narramore Case, so far as it is based on the décisions in Eng- 
land, follows^ Baddely v. Granville, 19 Q. B. Div. 433. 

We are not satisfied that the excerpt quoted in the opinion in the 
Narramore Case correctly reflects the opinion of the court as a 
whole in the case quoted from. The Suprême Court of Alabama in 
the cases of Railroad Company v. Holborn, 84 Ala. 133, 4 South. 
146, and Railroad Company v. Walters, 91 Ala. 435, 8 South. 357, 
held that the employers' àct of that state, which was a substantial 
copy of the EngHsh act of 1880, abolished the law of assumption of 
risk, and based their décision on Weblin v. Ballard, 17 Q. B. Div. 122. 
In Birmingham Railway & Electric Co. v. Allen, 99 Ala. 359, 13 
South. 8, 20 h. R. A. 457, the question again came before the Su- 
prême Court of Alabama, and after a careful review of the English 
authorities and the case of Ryalls v. Mechanics Mills, 150 Mass. 190, 
^3 N. E. 766, 5 L. R. A. 667, overruled the cases of Railroad Company 
v. Holborn and Railroad Company v. Walters, supra, and decided 
Weblin v. Ballard, 17 Q. B. Div. 133, had been virtually overruled by 
the case of Thomas v. Quartermaine, 18 Q. B. Div. 685, and that the 
rule "Volenti non fit injuria" had not been modified by the English 
•courts. We think that a careful examination of the following English 
cases will show that the Suprême Court of Alabama was right in its 
conclusion; Thomas v. Quartermaine, 18 Q. B. Div. 685; Yarmouth 
V. France, 19 Q. B. Div. 647; Smith v. 'Baker, App. Cas. [1891] 
p. 325 ; Osborn v. London & N. W. Ry. Co., 31 Q. B. Div. 230 ; Walsh 
V. Whilev, 21 Q. B. Div. 371 ; Briton v. Great Western Cotton Co., 
Iv. R. 7 Ex. 130. 

In addition to the reasoning of this court in St. Eouis Cordage Co. 
V. Miller, 126 Fed. 509, 61 C. C. A. 477, 63 L. R. A. 551, and Glen- 
mont Lumber Co. v. Roy, 126 Fed. 525, 61 C. C. A. 606, it will be 
instructive to notice what other courts and text-writers hâve said upon 
the subject. 

The Suprême Court of Rhode Island, in Langlois v. Dunn Worsted 
Mills, 57 Atl. 910, 911, said : 

"The question whether a plaintiff ean recover for a breach of statutory duty, 
notwlthstandlng an assumption of risk or contributory négligence on hls part, 
la one on which there is sonie différence of opinion, but we think the clear 
weight of reason and authorlty is against such recovery. A statutory duty Is 
no more Imperatlve in law than a common-law duty. A penalty may be im- 
posed upon the ofCender for a breach of statute, but it does not change the rela- 
tions between the parties, except to the extent that one entering the employ of 
another may assume. In absence of kno\vledge, that the termw of the statut» 
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hâve been complied with. ♦ • ♦ It Is aiso well settled that a court will not 
présume that a statute Intended to change a rule ot common law unless such 
an intent appears. * * * It has been common praetice hère and elsewhere 
to construe statutory duties in connection with assumed risks and contributory 
négligence. For example, ever since the advent of railroads, statutes hâve re- 
quired the sounding of a bell or whistle in approachlng a highway crossing. 
Yet, though the statute should be negligently disregarded, it has never been 
held that a plaintiff seeing the approach of a train, and injured while at- 
tempting to cross ahead of it, could recover. He would be held to hâve as- 
sumed the rislc of so crossing, or to hâve been guilty of contributory négli- 
gence. T^he mère fact that the railroad company had violated the statut© 
would not warrant a recovery." 

In the case of Martin v. C. R. I. & P. R. Co., 118 lowa, 148, 91 N. 
W. 1034,. .59 L. R. A. 698, 96 Am. St. Rep. 371, the court discusses 
and disapproves of the Narramore Case, using the following language : 

"We think the learned judge, in writing that opinion, assumed t»o much, 
in treating the assumption of risk as purely a matter of contract. True, 
the books speak of It as resting on an implied agreement between the em- 
ployer and employé. It is more accurate to say that the services of the one 
are engagea by the other, and from the relationship the law iniplies certain 
duties, obligations, and disabilities. No meutiou is made of thèse, but they 
pertain to the relationship of the parties and the status then assumed. » * * 
Nor can we approve of the distinction attempted to be drawn between 
employment under conditions condemned as dangerous at the common law 
and those prohibited by a city ordinance. In the absence of an assumption of 
the rlsk, an omission of a duty implied by law is precisely as effective in fix- 
ing liablHty as though enjoined by statute. The obligation of the employer to 
the servant Is no greater in the one case than in the other, and we can dis- 
cover no sound reason for the discrimination which déclares the danger In the 
one case may be assumed, and in the other may not. * • * Our study of 
the subject has led to the conclusion that, in the matter of assumption of risks, 
it is immaterial whether they arise from the violation of a common-law duty, 
or an obligation imposed by statute. * • • And it can make no différence 
whether the statute relates to the condition of the place where the work is to 
be donc, or the method to be pursued in perforniing it. If the employé, with 
full knowledge of either, undertakes to accomplish thé task assigned at the 
place or in the method proposed, he ought not to be permitted to complain 
when conditions and methods were precisely as he knew they would be, and ta 
wliich he has assented." 

The Suprême Court of Massachusetts, in O'Maley v. South Bos- 
ton GasHght Co., 158 Mass. 135, 32 N. E. 1119, 47 L. R. A. 161, 
speaks as follows : 

"The doctrine of assumption of risk of his employment by an employé has 
usually been considered from the point of view of a contract, express or Im- 
plied; but, as applied to actions of tort or négligence against an employer, it 
leads up to the broader principle expressed by the maxim, 'Voient! non fit in- 
juria.' One who, knowing and appreciating a danger, voluntarily assumes the 
risk of it, has no just cause of complaint against another who is primariiy re- 
sponsible for the existence of the danger. As between the two, his volnntary 
assumption of the risk absolves the other from any particular duty to him In 
that respect, and leaves each to take such chances as exist in the situation, 
without a right to claim anything from tlie other. * * • The statute does 
not attempt to take away the right of the parties to make such contracta a» 
they choose, which will establish their respective rights and duties. • • » 
It would be an unwarranted construction of the statute, which would tend to 
defeat its object, to hold that laborers are no longer perroitted to contract to 
take the risk of working where there are peculiar dangers from the arrange- 
ment of the place, and from the kind or quality of the machinery used. Noth- 
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Ing but the plalnest expression of intention on ttie part of the Législature 
would warrant givlng the statute sueh an Interpretaion." 

In Svvenson v. Osgood, etc., Mfg. Co., 91 Minn. 509, 98 N. W. 
645, decided in 1904, the Suprême Court of Minnesota employed 
this language: 

"Very much stress was laid upon the fact that by the laws of this state 
(Laws 1893, p. 99, c. T, § 1) the employer's obligation to properly protect and 
guard thèse cogwheels in a practicable manner had been made a p+ntutory 
duty ; but we hâve held, upon a previous considération of this statute, that it 
does not change the gênerai or common-law rule as to contributory négligence 
or as to the assumption of rislis by the employé." 

The Court of Appeals of New York, in Knisley v. Pratt, 148 N. Y. 
377, 42 N. E. 987, 32 L. R. A. 3G7, uses the following language: 

"In order to sustain the Judgment In favor of piaintiff, it is necessary to 
hold that where the statute Imposes a duty upon the employer, the perform- 
ance of which will afCord greater protection to the employé, it is not possible 
for the latter to walve the protection of the statute under the common-law 
doctrine of obvions risks. We regard this as a new and startling doctrine, 
calculated to establlsh a measure of llability unlmown to the common law, 
and which Is contrary to the décisions of Massachusetts and England under 
simllar statutes. * • * .We think this proposition is essentially unsound, 
and proceeds upon théories that cannot be maintained. It is diffleult to per- 
ceive any différence in the quallty and character of a cause of action, whether 
It bas Its origin In the aneient principles of the common law, In the formu- 
lated rules of modem décisions, or in the declartKl wiir of the Législature. 
Public policy in such case requires its rigid enforcement, and It was ne ver 
urged in the common-law action for négligence that the rule requiring the em- 
ployé to assume the obvious risks of the business was in contravention of that 
policy. » * * We are of opinion that there is no reasori in principle 
or authority why an employé should not be allowed to assume the obvious risks 
of the business as well under the factory act as otherwlse. There Is no rule 
of public policy which prevents an employé from deciding whether, In view 
of increased wages, the diflîculties of obtaining employment, or other sufflcient 
reasons, it may not be wise and prudent to accept employment subject to the 
rule of obvious risks. 'The statute does, indeed, contemplate the protection of 
a certain class of laborers, but it does not deprive them of their free agency 
and the right to manage their own affairs." 

In Powell V. Ashland, etc., Co., 98 Wis. 35, 41, 73 N. W. 573, 575, 
the Suprême Court of that state said : 

"In such a case It Is Immaterial that the danger might be guarded against 
by the employer, even if failure in that respect be a violation of some statu- 
tory requirement on the subject The responsibilities which by the rules of 
the common law the servant must assume and discharge for bis own safety 
are not afCected thereby unlesa the statute expressly so provides." 

The same court, in the case of Helmke v. Thilmany, 107 Wis. 316, 
221, 83 N. W. 360, 362, spoke as follows : 

"They cite the statute requiring the owner or manager of any factory, 
workshop, or other place where labor is performed to keep ail belting, shaft- 
Ing, gearing, hoists, flywheels, elevators, and drums tberein, which are so lo- 
cated as to be dangeroiis to employés in the discharge of their duty, 'securely 
guarded or fenced.' Section 1636J, Rev. St. 1898. There Is no clalm, nor 
ground for clalming, that such statute precludes the défense of contributory 
négligence, nor the assumption of risk. Thompson v. Edward P. Allis Co., 89 
Wis. 523, 580, 62 N. W. 527. Simllar statutes hâve been construed the same 
way. Curry v. C. & N. W. R. Co., 43 Wis. 665, 6Sg ; Holum v. C, M. & St P. 
E. Co., 80 Wis. 299, 50 N. W. 99 ; Dugan v. C, St P.. M. & O. R. Co., 85 Wla. 
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614, 55 N. W. 894 ; Schneider v. C, M. & St P. R. Ca., 99 Wis. 387, T5 N. W. 
169." 

Dresser on Employers' Liability, § 82, says : 

"When a person engages to work for another, both a contract and a status 
are created. * * * Àlthough the contract of hiring dépends upon the same 
principles as other contracts, yet it has one peculiarity, in that U créâtes a 
status or relationship between the parties to whlch the policy of the law has 
afîlxed certain rights, duties, and disabilities to be observed by each, irre- 
spective of any understandlng or snpposed agreement between them. Thèse 
duties and disabilities arlse when the relation is created. and continue until it 
ends, and, for the most part, are determined by the condition of affairs when 
the contract of hiring Is made. It is usual and convenient to treat them as 
terms of an implied contract, but it is a contract Implied from the relation- 
ship, and not from the agreement of the parties, and has none of the incidents 
of a technlcal contract." 

2 Labatt on Master and Servant, §§ 649, 650, says: 

"The gênerai theory upon whîch the courts hâve proceeded is that. In the 
absence of language evincing a contrary intention on the part of the Légis- 
lature, a statute which so far changes the common law as to impose upon a 
master duties to which he had not been before subject. or to render him liable 
for the négligence of certain classes of servants, resulting In injury to other 
servants, whose right of action would, if common-law doctrines were applied, 
be barred by the rule as to fellow employés, should not be construed in such 
sensé as to preclude the master from availing himself of any of those défenses 
which, as explalned in section 255, ante, are based upon the fact that the in- 
iured person adopted a certain course of conduct wlth a fnll appréciation, 
actua] or constructive, of the risks from which his injury eventually resulted. 
♦ * * In some instances the statutory provisions which are considered In 
this and the following chapters operate so as to couvert what would be an 
ordinary risk under the common law into an extraordinary one. But unless 
this be their effect, they are not deemed to change in any way the rule that 
a servant assrmied ail the ordinary risks which are manifestly incident to the 
employment." 

Endlich, Interprétation of Statutes, § 5, says: 

"What Is called the 'policy' of the govemment wlth référence to any par- 
ticular législation is said to be too unstable a foundatîon for the construction 
of a statute. The clear language of a statute can be neither restrained nor 
extended by any considération of supposed wisdom or policy. So long as a 
législative enactment violâtes no constitutional provision or principle, it must 
be deemed its own sufîicient and conclusive évidence of the justice, propriety, 
and policy of its passage. The language of Mr. .Tustice Story concerning 
constitutional construction applies almost equally to that of statutes: 'Argu- 
ments drawn from impolicy or Inconvenience ought hère to be of no weight.' 
The only sound principle is to déclare, 'Ita lex, seripta est,' to foUow and to 
obey; nor, if a principle so just could be overlooked, could there be well found 
a more unsafe guide or practiee than mère policy and convenience." 

And in section 7 the author continues : 

"In short, when the words admit of but one meaning, a court Is not at lib- 
erty to speculate on the intention of the Législature, or to construe an act 
according to Its own notions of what ought to hâve been enacted. Nothing 
could be more dangerous than to make such considérations the ground of con- 
struing an enactment that is quite complète and unambiguous In itself. 'The 
moment we dei>art from the plain words of the statute, according to thelr 
ordinary and grammatical meaning, in a hunt for some intention founded on 
the gênerai policy of the law, we find ourselves involved in a "sea of troubles." 
Ditflculties and contradictions meet us at every turn.' Indeed, to départ from 
the meaning on account of such views Is, In truth, not to construe the act, but 
141 F.— 17 
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to alter It But the business of the interpréter Is not to Improve the statute. 
It Is to expound it" 

Black on Interprétation of Laws, § 4, says : 

"The wisdom, poliey, or expedleney of législation Is a matter with which 
the courts hâve nothlng whatever to do. Wliether or not a glven law is the 
best that could hâve been enacted on the subject, whether or not it is calcu- 
lated to accomplish Its avowed object, whether or not it accords vs-ith what is 
understood to be the gênerai poliey of législation in the particuiar jurisdiction, 
thèse are questions which do not fall within the province of the courts. And 
hence a court exceeds its proper office and authority if it attempts, under the 
guise of construction, to mold the expression of the législative will into the 
shape which the court thinks it ought to bear. The sole function of the ju- 
diciary is to expound and apply the law. To enact the law Is the prérogative 
of the législative department of government. Nor can the courts correct what 
they may deem excesses or omissions in législation, or relleve against the oc- 
casionally harsh opération of statutory provisions, without danger of doing 
more mischief than good." 

It has been confidently claîmed that the Suprême Court of Illinois, 
in certain cases, had decided the rule to be as held by the trial court. 
But in the late case of Browne v. Siegel Cooper & Ce, 191 111. 326, 
60 N. E. 816, the Suprême Court of Illinois uses this language : 

"Whether injuries which occur because of the violation by the master of 
municipal régulations enacted for the préservation of life or limb, should be 
regarded as lawful and not subject to the défense of contributory négligence, 
or to the défense of the implled assumption of the servant of the risks and 
dangers eaused by such violation, is a question of public poliey for the Légis- 
lature, and not one for the courts. We can only apply the law as it is." 

The Suprême Court of Illinois by the use of this language does 
not indicate that it believes that the rule contended for by counsel 
for Norgate is the correct one. We think the examination of the 
following cases will show that the weight of authority and the better 
reasoning is in favor of the views herein expressed : Nottage v. Saw- 
mill Phœnix (C. C.) 133 Fed. 979; St. Louis, etc., Co. v. Miller, 
136 Fed. 495, 61 C. C. A. 477, 63 L. R. A. 551; Cleveland, etc., Ry. 
Co. ". Baker, 91 Fed. 234, 33 C. C. A. 468; Martin v. Chicago St. Ry. 
Co., 118 lowa, 148, 91 N. W. 1034, 59 L. R. A. 698, 96 Am. St. 
Rep. 371 ; Knisley v. Pratt, 148 N. Y. 372, 42 N. E. 986, 32 L. R. A. 
367; O'Maley v. Gaslight Co., 158 Mass. 135, 33 N. E. 1119, 47 
L. R. A. 161 ; Birmingham Elec. Co. v. Allen, 99 Ala. 359, 13 South. 
8, 20 L. R. A. 457 ; Browne v. Siegel, 191 111. 326, 60 N. E. 815 ; 
Mulhern v. Eehigh Co., 161 Pa. 270, 28 Atl. 1087; Swenson v. Osgood 
Mfg. Co., 91 Minn. 509, 98 N. W. 645 ; Williams v. Wagner Co., 110 
Wis. 456, 86 N. W. 157; Helmke v. Thilmany, 107 Wis. 216, 83 N. W. 
360; Langlois v. Dunn (R. I.) 57 Atl. 910; Victor Coal Co. v. Muir, 
20 Colo. 330, 38 Pac. 378, 26 L. R. A. 435, 48 Am. St. Rep. 299; 
Grand v. Mich. Cent. Ry. Co., 83 Mich. 564, 47 N. W. 837, 11 
L. R. A. 403; McGinty v. Waterman (Minn.) 101 N. W. 300; Mc- 
Rickard v. Flint, 114 N. Y. 333, 21 N. E. 153 ; White v. Wittemann 
L. Co., 131 N. Y. 631, 30 N. E. 236 ; Honor v. Albrighton, 93 Pa. 475 ; 
Anderson v. Lumber Co., 67 Minn. 79, 69 N. W. 630 ; Fleming v. St. 
Paul, etc., R. Co., 27 Minn. 111, 6 N. W. 448 ; Chicago Pack. Co. v. 
Rohan, 47 111. App. 654; Munn V. Wolff, 94 111. App. 122; Keenan v. 
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Edison Illum. Co., 159 Mass. 379, 34 N. E. 3G6; Goodridge v. Wash- 
ington, 160 Mass. 234, 35 N. E. 484 ; 3 Labatt, Master and Servant, 
649, 650; 3 Elliott, R. R. §1315; 20 Am. & Eng. Enc. of Law 
(2d Ed.) 127; Dresser, Employers' Liability, §§ 82, 116; Bailey, Mas- 
ter's Liability, p. 480; Duty and Liability of Employers, by Roberts 
& Wallace, 136, 146, 160, 161, 260; Buswell's Law Personal Injuries, 
§§ 207-209 ; Endlich, Interprétation of Statutes, §§ 5, 7 ; Black on In- 
terprétation of Statutes, pp. 4, 234; Abbott v. McCadden, 81 Wis. 
563, 51 N. W. 1079, 29 Am. St. Rep. 910 ; American Rolling Mill Co, 
V. Hullinger, 161 Ind. 673, 67 N. E. 986. 

We conclude, therefore, that upon reason and authority the trial 
court erred in not permitting the railroad company to avail itself 
of the défense of assumption of risk. We think that the trial court 
also erred in refusing to instruct the jury as requested by counsel 
for the railroad company upon the question of ordinary care. Coun- 
sel for the railroad company requested the court to charge the jury 
as follows: 

"Ton are further instructed that ordinary or reasonable care, as used 
throughout thèse Instructions, is such care as a reasonably prudent man would 
exercise under like circumstances and conditions to those shown in évidence." 

The court in its charge used the terms "reasonable care" and 
"ordinary care," when speaking of the relative duties of the railroad 
company and Norgate; but the court nowhere defined for the jury 
what the \a.w means by "reasonable" or "ordinary care" as applied 
to the case on trial. The issue being tried was one of négligence. 
To simply say that it was the duty of the railroad company under 
certain conditions to use ordinary care, and that it was also the duty 
of the défendant under certain circumstances to also use ordinary 
or reasonable care, could hâve been no aid to the jury in determining 
the question of négligence. The court might as well say to the jury 
that it was the duty of the railroad company not to be négligent, and 
it was the duty also of the défendant on his part not to be négligent. 
The jury would hâve had as much information to aid them in deter- 
mining the question at issue if the latter language had been used. 
The law in cases like the one at bar fixes the standard of duty. This 
standard remains the same through ail the changing conditions and 
surroundings which may accompany any case of this kind. When the 
jury know, by being told by the court, what the standard is that the 
law fixes, then they may détermine under ail the circumstances and con- 
ditions surrounding the case on trial, whether the conduct of either 
party measured up or fell short of this standard. But with no stand- 
ard to guide thcm, they were left so that each juror was at liberty 
to adopt his own notion of what would be ordinary or reasonable 
care, under the conditions existing in the case on trial. There might 
be twelve very careful men in the jury box, or there might be twelve 
very careless men in the box, or there might be some careful men and 
some reckless men, and their standards of reasonable or ordinary care 
would not be the same, or if the same, might be above or below the 
standard fixed by the law. 
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We think that when a court is requested in proper language to 
define "ordinary care," or "reasonable care," it is its duty to do so, 
because the finding of the jury upon this question in this class of cases 
détermines whether either party bas been guilty of négligence or not. 
It is claimed on the part of counsel for Norgate that there was no 
error in the refusai to give the instruction asked, for the reason that 
the railroad company was négligent in any event, by failing to block 
the frogs and guard rails in the yard at Pueblo, and that the in- 
struction upon ordinary care, or reasonable care, could only hâve 
applied to the alleged contributory négligence of Norgate, and that 
tiie évidence showed beyond question that he was not négligent. 
We are not called upon to détermine ail the questions in this case, both 
of fact and law. There were other issues submitted to the jury be- 
sides the négligence of the company in failing to block the frogs and 
guard rails. The court submitted to the jury the question as to the 
négligence of the company in regard to the coupler on the freight car. 
We simply hold that where an issue of ordinary care or reasonable 
care is submitted to the jury for their détermination, the court ought, 
when requested, to tell the jury what is meant by those terms. 

It is, of course, urged that the question of reasonable care and or- 
dinary care is always one for the jury, and it was for them to say 
whether the parties used ordinary care or reasonable care, but the 
jury cannot certainly pass intelligently upon the issue of négligence, 
without they are informed as to what constitutes négligence. To tell 
the jury that négligence was the want of ordinary care under certain 
conditions does not help thèm to détermine the question, without they 
^re further informed as to what is meant by ordinary care. 

We are clearly of the opinion that for the error in not allowing 
the railroad company to urge the assumption of risk in défense of 
the action of Norgate, and also for the error in not defining ordinary 
and reasonable care, as requested by counsel for the railroad company, 
the judgment of the trial court must be reversed, and a new trial 
granted; and it is so ordered. 
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J. D. SPRECKBLS & BROS. CO. v. CORSAR. 

(Circuit Court of Appeals, Ninth Circuit. October 16, 1905.) 

No. 1,167. 

ShippIjstg — Damage to Cargo — Habteb Act. 

A ship bouud from Antwerp to San Francisco wltli a cargo of cernent 
encountered sach rough weather in attempting to round Cape Horn and 
was subjected to sucli strain that her decli seams opened and a part 
of the cargo was damaged by water. She finally abandoned tlie attempt 
and completed the voyage by way of the Cape of Good Hope and Aus- 
tralia. At the time of her change of course she was 370 miles distant 
from Port Stanley, where she could bave been repaired; but she did 
not put in for repairs, and beforè she reached Australia the cargo re- 
ceived further damage by reason of the open seams. Eeld, that the 
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Change of course and also the détermination of the master to proeeed 
Vi^lthout putting in for repairs were matters pertainlng to the "navigation 
and management of the vessel," within Harter Act Feb. 13, 1893, c. 105, 
§ 3, 27 Stat. 445 [U. S. Comp. St. 1901, p. 2946], and not to the custody, 
care, or proper delivery of the cargo, within the meaning of section 2, 
and that, assuming the vessel to hâve been in ail respects seaworthy, 
and properly manned, equipped, and supplied at the beginnlng of the 
voyage, she M'as exempted by the act from Ilabillty for the damage caused 
or contributed to by the f allure to repair. 

[Ed. Note.^Statutory exemption of shipowners from liability, see note 
to JN'ord-Deutscher Lloyd v. Insurance Co. of North America, 49 C. C. A. 11.] 

2. Same — Liability of Ship. 

If the jettison of cargo or damage thereto is rendered necessary by or 
due to any fault or breach of cou tract on the part of the owner or master 
of the vessel, the loss must be attributed to that cause, rather than to 
the sea péril, although that may enter into the case. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Shipping, § 445.] 

3. Same— Seaworthiness— StowaCtE of Cargo. 

The requirement of seaworthiness at the beginnlng of a voyage includes, 
not only seaworthiness In hull and equipment, but also in the stowage of 
the cargo. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Shipping, § 449.] 

4. Same. 

Evidence considered, and held to sustain a daim that a cargo of cernent, 
to be carried from Antwerp to San Francisco by way of Cape Horn, was 
improperly stowed, which rendered the ship unseaworthy for the voyage 
and liable for loss and damage to cargo, a part of whlch was jettlsoned 
and the remainder damaged by water. 

5. Same — Responsibility fob Stowage. 

A ship is responsible for the proper stowage of her cargo, although the 
charter party glves the charterer the option of appolnting the stevedores, 
to be pald by the owners, where it also provides that they shall be under 
the direction of the master and the owners responsible for ail rlsks of 
loading and stowage. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Shipping, § 179.] 

Gilbert, Circuit Judge, dissenting. 

Appeal and Cross- Appeal from the District Court of the United 
States for the Northern District of CaUfornia. 
See 125 Fed. 786. 

Page, McCutchen & Knight, for appellant. 
Nathan H. Frank, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. The ship Musselcrag, owned by C. W. Cor- 
sar, sailed from Antwerp on the 19th day of July, 1899, laden with a 
cargo of cément, and bound for San Francisco, which place was reach- 
ed 315 days thereafter, whereas her voyage under ordinary conditions 
should not hâve exceeded 140 days. A part of the cargo was jettison- 
ed on the way, and a part of it was badly damaged, resulting in this 
libel by its consignée, J. D. Spreckels & Bros. Company, by which the 
libelant seeks to recover $1,233 for the cernent totally lost, and $1 1,500 
for that damaged ; the averments of the libel being that such loss and 
damage were occasioned by the unseaworthy condition of the vessel 
and the carelessness and négligence of her master. It appears that the 
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ship encountered such sévère weather off Cape Horn that her niaster 
deemed it best to abandon his effort to round that cape and to shape 
his course for the Cape of Good Hope, which he did. At the time of 
doing so the ship was about 60 miles from Staten Island, and about 
370 miles from Port Stanley, in the Falkland Islartds. 

On the trial it was contended on behalf of the libelant that the ship 
was unseaworthy for the voyage, because of the improper stowage of 
the cargo; that the primary cause of the loss complained of was such 
defective stowage; and, further, that when the master of the ship de- 
termined to abandon his effort to round Cape Horn, he was guilty of 
fault in not going, for the protection of the cargo, to Port Stanley, 
where it is conceded his vessel could hâve been repaired. The court 
below held that the ship was properly stowed and in every way sea- 
worthy, from which décision the libelant appeals, but further held that 
it was liable in damages for the failure of the master to seek repairs 
at Port Stanley, and gave the libelant damages for such of the injury 
to the cément as it found was sustained by the failure of the master to 
seek refuge and repairs at Port Stanley, from which ruling the claim- 
ant appeals. 

The conclusion of the court below in the latter respect was based up- 
on the theory that there was a failure of duty on the part of the ship in 
the "custody, care, or proper delivery" of the cargo, as defined in sec- 
tion 2 of the Act of Congress of February 13, 1893; known as the 
"Harter Act"_(2r Stat. 445, c. 105 [U. S. Comp. St. 1901, p. 2946]). 
The first section of that act provides that it shall be unlawful to in- 
sert in any bill of lading any agreement relieving the vessel or her 
owner from liability "for loss or damage arising from négligence, fault, 
or failure in proper loading, stowage, custody, care, or proper de- 
livery of any and ail lawful merchandise or property committed to 
its or their charge," and declaring ail words and clauses of such im- 
port to be "null and void, and of no effect." The second section of the 
act makes it unlawful to insert in a bill of lading any agreement where- 
by the obligations of the owner of a vessel "to exercise due diligence, 
properly equip, * * * and to make said vessel seaworthy, * * * 
or whereby the obligations of the master, ofiicers, agents, or servants, to 
carefully handle and stow her cargo and to care for and properly de- 
liver same, shall in any wise be lessened, weakened, or avoided." Sec- 
tion 3 of the same act provides that if the owner "shall exercise due 
diligence to make the said vessel in ail respects seaworthy and properly 
manned, equipped, and supplied, neither the vessel, her owner or own- 
ers, agent, or charterers shall become or be held responsible for dam- 
age or loss resulting from faults or errors in navigation or in the man- 
agement of said vessel." It will be thus seen that by virtue of the 
Harter act the ship is still held, as theretofore, responsible for loss or 
damage arising from négligence, fault, or failure in the proper custody, 
care, or delivery of the cargo, and at the same time is exonerated from 
damage or loss resulting from faults or errors in navigation or in the 
management of the vessel, where due diligence has been exercised to 
properly man, equip, and supply it, and to make it in ail respects sea- 
worthy. It will not do to so construe thèse provisions as to make them 
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nullify each other. On the contrary, they must be so read as to give 
effect to each, if possible. 

Undoubtedly a fault or error in the navigation or management of a 
vessel carrying cargo may, and often does, resuit in in jury to the 
"custody, care and delivery" of the cargo. And the very object 
of the act was, as said by the Suprême Court in the case of The 
Delaware, 161 U. S. 471, 16 Sup. Ct. 522, 40 L. Ed. 771, "to modify 
the relations previously existing between the vessel and her cargo." 
Eut, if the owner of the vessel has performed his duty by making the 
vessel in ail respects seaworthy for the voyage it undertakes, it is 
plain that neither he nor the vessel can be held responsible 
for any merely incidental damage resulting to the cargo from a fault 
or error in its subséquent navigation or management, if section 3 of 
the act is to be given any force. So in the case of The Silvia, 171 U. S. 
462, 19 Sup. Ct" 7, 43 L. Ed. 241, where.the portholes of theship between 
decks were fitted with the usual glass covers and the usual iron shut- 
ters, vi^ith no cargo stowed against them, and capable of being speedily 
got at and closed if occasion should require, the Suprême Court held 
that the ship was not unseaworthy by reason of beginning her voyage 
in fair weather with the iron shutters left open for the admission of 
light — the glass covers being tightly closed — and that any subséquent 
neglect in not closing the iron shutters was a fault or error in naviga- 
tion or in the management of the vessel, within the meaning of section 
3 of the Harter act; the court sayng: 

"This case does not require a comprehenslve définition of the words 'navi- 
gation' and 'management' of a vessel, within the meaning of the act of 
Congress. They might not Include stowage of cargo, not afCecting the fit- 
ness of the ship to carry her cargo. But they do Include, at the least, the 
control, during the voyage, of everything with whlch the vessel is equlpped 
for the purpose of protecting her and her cargo against the Inroad of the 
seas ; and if there was any néglect In not closing the iron covers of the ports, 
it was a fault or error In the navigation or in the management of the ship. 
ïhis vlew accords with the resuit of the English décisions upon the meaning 
of thèse words." 

In the case in hand, the record shows that for about seven weeks the 
ship in question struggled with wind and wave in the effort to round 
Cape Horn, resulting in the carrying away of her sails, a part of her 
rigging, and the battering and exhausting of a number of her crew, 
in view of which conditions, and the continuation of the tempestuous 
weather, the master deemed it best to abandon the effort to round that 
cape, and to change his course for the Cape of Good Hope. The ques- 
tion confronting him was primarily and essentially one of navigation 
— how best, in view of the trying circumstances in which he was placed, 
to deal with the éléments and get his ship, with her crew and cargo, to 
the place of destination. That his action in determining that question 
was primarily and essentially one of navigation, does not, in our opinion; 
admit of the slightest doubt ; and, being such, neither the ship nor her 
owner is responsible for any incidental damage sustained by the cargo, 
because of the provision of the third section of the act of Congress 
above referred to. The Germanie, 196 U. S. 597, 598, 25 Sup. Ct. 317, 
49 L. Ed. 610. See, also, The Merida, 107 Fed. 146, 46 C. C. A. 208 ; 
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The Viola (D. C.) 59 Fed. 633; Knott v. Botany Mills (D. C.) 76 Fed. 
584 ; The Glenochil (1896) Prob. Div 10 Asp. N. S. 318. 

There is nothing to the contrary in the décision of the Suprême Court 
in the case of Knott v. Botany Mills, 179 U. S. 69, 31 Sup. Ct. 30, 45 
L. Ed. 90. On the contrary, the court in that case, as in the case of 
The Sylvia, supra, recogni?ed the correctness of the construction put 
upon the first and third sections of the Harter act by Sir Francis Jeune, 
in The Glenochil, supra, to wit, that those sections may be reconciled 
by holding: 

"First, that the act prevents exemptions In the case of direct want of care 
In respect to the cargo ; and, secondly, the exemption permitted is in respect 
to a fault prlmarily connected with the navigation and management of the 
yessel, and not with the cargo." 

We are, therefore, of opinion that if it be true, as the court below held, 
that the Musselcrag was in ail respects seaworthy for the voyage she 
undertook at the time of entering upon it, neither the ship nor her ovvner 
was responsible for any part of the damage sustained by the cargo by 
reason of the action of the master in shaping his course for the Cape of 
Good Hope instead of going to Port Stanley. But, if the ship in ques- 
tion was not seaworthy for the voyage she undertook at the time of en- 
tering upon it, then, clearly, the libelant is entitled to recover for ail of 
the loss and damage sustained. We therefore proceed to the considér- 
ation of that question. 

The obligation upon the part of the ship to deliver the cernent to the 
consignée at San Francisco in good order and well conditioned, ex- 
cepted, among other things, "the périls pf the sea." "Périls of the sea" 
was undoubtedly one of the causes for the jettison of the cernent that 
was totally lost and for the wetting and conséquent damage of the bal- 
ance. But it is well settled, as said by the Suprême Court in the case 
of The Portsmouth, 9 Wall. 683, 19 L. Ed. 754, that : 

"If a jettison of a cargo, or a part of it (and, as matter of course, damage 
thereto), Is rendered necessary by any fault or breach of contract of the 
master or owners of the vessel, the jettison must be attributed to that fault, 
or breach of contract, rather than to the sea péril, though that may also be 
présent and enter into the case. Thls Is a principle alike applicable to ex- 
ceptions in bills of lading and in policies of Insurance. Though the péril of 
the sea may be nearer in time to the disaster, the efQcient cause, without 
which the péril would not hâve been incurred, is regarded as the proximate 
cause of the loss. And there is, perhaps, greater reason for applying the rule 
to exceptions in contracts of eommôn carriers than to those in policies of 
Insurance; for, in gênerai, négligence of the Insured does not relieve an 
undervvriter, while a common carrier may not, even by stipulation, relieve 
himself from the conséquences of his ovm fault." 

Now, the contract on the part of the ship required her to be in ail re- 
spects seaworthy for the voyage she undertook. Indeed, unless other- 
wise expressly stipulated, an implied warranty of seaworthiness of the 
ship at the time of commencing the voyage accompanies every contract 
of afïreightment. The Caledonia, 157 U. S. 130, 131, 15 Sup. Ct. 537, 
39 L. Ed. 644. And this includes, not only a ship seaworthy in hull 
and equipment, which conditions it is conceded the Musselcrag met, 
but also seaworthy in respect to the stowage of the cargo. The Edwin 
I. Morrison, 153 U. S. 311, 14 Sup. Ct. 833, 38 L. Ed. 688 ; Carver on 
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Carriage bv Sea, § 18 ; Sumner v. Caswell, (D. C.) 20 Fed. 249 ; The 
Colima (D.'C.) 82 Fed. 665 ; The Whitlieburn (D. C.) 89 Fed. 526 ; The 
Oneida (D. C.) 108 Fed. 886 ; Id., 128 Fed. 687, 63 C. C. A. 239 ; The 
William Power (D. C.) 131 Fed. 136 ; The G. B. Boren (D. C.) 132 Fed. 

887. 

Was the Musselcrag seaworthy in respect to her stowage for the 
voyage undertaken at the time of entering upon it ? We are of the opin- 
ion that the decided weight of the évidence is against the conclusion 
reached by the court below in respect to that question. It was admit- 
ted by the master that the Musselcrag was "naturally a very stiff ship." 
It is also shown, as well as commonly known, that cernent is a heavy, 
compact cargo, and, unless properly distributed, will make the vessel in 
which it is stowed too stiff for safe navigation in severe weather, which, 
as a matter of course, is always to be anticipated ofif Cape Horn. Now, 
turning to the testimony, ail of which that tended to show proper stow- 
age was taken by déposition, we find that the testimony on the part of 
the ship, tending to show that the cargo was properly stowed, consists 
of that of two stevedores who assisted in the loading at Antwerp, and 
the testimony of the master, corroborated to some extent bv that of the 
ship's carpenter. The testimony of the stevedores is very gênerai in 
character, and is to the effect that, as they remember, the cargo was 
properly stowed. The master also testifies that it was properly stowed, 
gives (approximately) the number of tons put in the hold, the number 
placed between-decks, and goes somewhat into the détails of the stow- 
age. We extract f rom his testimony : 

"Q. In stowing the cargo, was any précaution, and, if so, wliat précaution, 
taken for the purpose of making an allowance for a heavy, deadweight car- 
go? A. Tes, sir; the cargo was raised from the sixth tier up. Q. Will you 
explain what the différence is between raising a cargo in the hold, as you 
say, and not raising it? A. If we did not raise it, the barrels would be 
stowed bilge and cuntling. When you raise the cargo, you put inch pièces 
of board over the sixth tier, which would raise the uext tier, and so on. 
Q. That is, when you begin raising at the sixth tier, do you lay the same 
scantling between each successive tiers? A. Yes, sir. Q. Up to the beams? 
A. Tes, sir. Q. What effect would that hâve in diminisliing the occupied 
space in the hold? A. I should say by nearly a barrel when it got to the 
between-decks. Q. That is, the diameter of a barrel? A. Yes, sir. Q. Ord 
inarily, in stowing cargoes at Antwerp, where is this raising begun? A. At 
the eighth tier. Q. In the case of your ship, why did you ttegin at the 
sixth tier? A. I think the owners wished to keep the sbip as lively as 
possible. The ship was naturally a beamy ship and a stiff ship. Q. What 
do you mean by a 'beamy' ship? A. A large beara. Q. Was the lower hold 
full? A. There was room for another cask between the beams. The ends 
of her were empty. Q. Were the between-decks full up to the beams? A. 
There was room for another tier. Q. How much did you bave in the lower 
hold in weight? A. About 2,."-50. Q. How much did you bave in the be- 
tween-decks? A. We had 928 tons in the between-decks, as near as I could 
guess. Q. Under whose superlntenderice was the cargo loaded? A. llnder 
mine. Q. In your judgment as a shipmaster, was that cargo properly stowed ? 
A. Yes. sir. Q. Witli référence to the ship's carrying capacity, was the cargo 
a small cargo, or a large cargo, or a suitable cargo, or what? A. A suitable 
cargo. The ship was loaded to her marks. Q. When you say she was loaded 
to her marks, what do you racin? A. Ivight-water draught. Q. At tho 
time that the ship was loaded, where was she layiug? A. la the Scheldt, 
-fresh water. Q. The effect of leaving the fresb water and going into the sait 
water would be what on raising or loweiing those marks? A. It would raise 
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it six in .'hes. Q. Slie would be lying six Inches out of tho water after leaving 
the fresb water than slie was at that time? A. ïes, s\r; six Inclies more 
free board. Q. In your judgment, what was the condition of the vessel 
then with référence to seaworthinessî A. Good conditio^; excellent condi- 
tion." 

On the part of the libelant one Burke, the head stevedore, who unload- 
ed the cargo at San Francisco, testified as follows : 

"Q. Do you remember the ship Mnsselerag when she came Into tbis har- 
bor in June or July, 1900, with a damaged cargo of cernent? A. Yes, sir. 
Q. Were you engagea at that time in the discharge of that cargo? A. Yes, 
sir. Q. What did her cargo consist of ? A. It consisted of 100 tons of gêner- 
ai mercbandise, and the rest cernent. Q. Do you remember how that carço 
of cernent was stowed in the lower hold, with référence to whether it was 
stowed bilge and cuntline or ralsed? A. It was set bilge and cuntline, raiserl 
on the bottom, I suppose, about a foot from the bottom of the shlp. Q. I 
mean so far as the cargo Itself Is concerned, was it set solidî A. A solid 
bulk of cernent. From the between-decks down tbere were a few boards 
scattered along the main hatch, and barrels were set on top of them; but 
from there aft, to both ends of the ship, there was nothing but cernent, and 
it was set bilge and cuntline. Q. Did those boards bave any tendency to 
raise the heads of the barrels so as to Increase the liveliness of the ship? 
A. No, sir; I don't think so. The fourth tler below the between-decks was 
where the boards were. Q. What was the size of the boards? A. Old pièces 
of linlng boards that they Une ships with, perhaps 1 by 10 or 1 by 12, and 
perhaps 20 feet long. Q. Were those boards of sufflcient strength to hâve 
ordinarlly sustalned the welgbt of three or four tiers of cernent? A. I don't 
hardly tbink so. Q. Well, do you, know? A. I think It Is too much weight 
for an inch board to stand four tiers of cernent. Q. What is the weight of 
a barrel of cément? A. Four hundred pounds, on an average. Q. So four 
tiers of it would be about 1,600 pounds? A. Yes, sir. Q. From what you 
saw of that cargo, could you tell whether or not it had been originally tiered 
up or ralsed from the sixth tierî A. No, sir ; nothing raised that I saw. I 
think those few boards were on top of the sixth tier. Q. What would that 
Indicate to you? Could you tell, from your expérience, whether It had been 
originally, raised, or whether it had been set solid? A. I could not tell wheth- 
er they set it that way or threw those boards there. They were not ail the 
way from the hatch that way. They were Just in the body of the ship in 
the main hatch. Q. Noue of those boards were found auywhere, except 
around the main hatch? A. Around the main hatch; that is ail 1 could flnd. 
Q. And how were the barrels stowed away there? Were they stowed as if 
they had been ralsed, or bilge and cuntline? A. They were set on those 
hoards, and over those boards they were set bilge aud cuntline agaln above. 
Q. What was the area of the main hatch compared with the spread of the 
cargo? A. About the size of the hatch, you niean? Q. Yes. A. I could not 
exactly say. It might hâve been four beams in leiigth, and it might hâve 
beeii about 12 or 14 feet wlde, and it might hâve been 16 feet long in the main 
hatch. Q. And it was stowed in what points? A. Stowed from the bulk- 
head forward to the foremast two tier high, and fronj the foremast half 
barrel shîngle to the between-decks shingle from behlnd the mizzenmast to 
the between-decks below the mizzenmast in the lower hold. Nothing outsido 
of cernent, but a few crates of bottles and barrels of pulverized sulphur In the 
lower hold among the cément. Q. And in that cargo there was no indication 
of any raislng of the cargo, except in thts square around the main hatch? 
A. That is ail that I know. Q. If it had been there, would you hâve seen it? 
A. I would. because I was looklng down there ail the time. I blowed a whis- 
tle for the engineer to go ahead. I hâve to look down to see that the load is 
Blurfe rigbt. « » • i took ail her cargo out of her before I left. The 
last thing I took out of the ship was a load of flrewood the captain gave me. 
That was the last thing that came out of the ship ; some dunnage wood." 
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The latter witness was corroborated by the testimony of the steve- 
dore Wilson, who was also employed in discharging the cargo at San 
Francisco. Besides which, two British shipmasters of long expérience 
— Quayle and Steele — testified that in their opinion the cargo was net 
properly stowed ; that too much of the cernent was put in the lower held 
as compared with that put between-decks, the direct conséquence of 
which was to add to the natural stiffness of the ship, thereby causing 
her to roU and strain more than she should or would hâve donc, had 
the proper amount of the cargo been stowed between-decks. Ail of 
thèse witnesses, so far as the record shows, were without interest in the 
controversy. Moreover^ their testimony to the efïect that the cargo 
was improperly stowed is sustained by, what the record shows actually 
happened on the voyage. The ship's log, as well as the testimony of 
some members of the crew, shows that no severe weather was en- 
countered until the vicinity of the Horn was reached ; yet it appears 
that the ship rolled and strained so badly on the way to the Horn 
that her seams started, causing leaks, and necessitating calking of 
the main decks, and, according to the log, "securing cargo lower, 
fore, and 'tween-decks." When the Horn was reached and the heavy 
gales were met, the seams gradually opened, letting in the water in 
large quantifies. On October 12th, the log shows, the crew was 
"employed shifting cargo from fore part of forehold, and raising 
part into between-decks, and shifting cernent further aft and 
higher in the ship, to ease the pitching and straining," the object 
and eiifect of which, according to the évidence, was to make the ship 
livelier and to ease her straining. That could and should hâve been 
donc before sailing; for it is the duty of the carrier, as has been 
said, to provide a vessel not only seaworthy for the voyage undertak- 
en in respect to hull and equipment, but also as regards the stowage 
of the cargo. 

The suggestion on the part of the claimant that the stevedores em- 
ployed at Antwerp were of the charterer's sélection is without force, 
for the reason that while the charter party provided that the charter- 
ers should "hâve the option of appointing the lumpers and stevedores 
who are to take in and stow the cargo, who are to, be paid by the own- 
ers one shilling per ton, weight measurement," it is by the same instru- 
ment "especially agreed that the lumpers and stevedores shall be under 
the direction of the master, and the owners responsible for ail risks 
of loading and stowage." Under such circumstances, the ship is re- 
sponsible for the bad stowage. The Sloga, 23 Fed. Cas. 346 ; The 
Whitlieburn (D. C.) 89 Fed. 537. 

Upon the ground that the cargo was insufficiently stowed for the voy- 
age undertaken, we are of the opinion that the îibelant is entitled to 
recover the fuU amount of the loss and damage sustained, and the 
judgment must be modified accordingly. 

Cause remanded to the court below, with directions to so modify the 
judgment as to award the Iibelant the fuU amount sued for, with costs. 

GILBERT, Circuit Judge (dissenting). From that part of the opin- 
ion which holds that, upon the ground that the cargo was insufficiently 
stowed the Iibelant is entitled to recover the full amount of the loss and 
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damage sustained, I am compelled to dissent. In the first place, I 
find in the record no évidence sufficient to sustain a finding that improp- 
er stowage was the cause of or contributed to the damage to the cargo. 
The only witnesses who testified as experts upon that subject were the 
master mariners Quayle and Steele. Quayle said that in his opinion, 
taking the weather to be as described in the log book, "if the ship had 
been stowed with less cargo in the lower hold, she would not hâve corne 
to so much damage as she did get." And he added : 

"I do not put that forth as an opinion but what a shlp might be damaged 
off the Horn ; but, so far as I can see In this log book, stie liad no uuusual 
weather off the Horn." 

In brief, this witness inferred from reading the log book that the ship 
met no unusual weather off the Horn, and he was therefore of the opin- 
ion that improper stowage must hâve been the cause of a portion of the 
damage to her cargo. Steele, master mariner, from reading the log, 
testified that the weather was not unusual ; "it is the ordinary course of 
the weather; * * * what is to be expected in coming around the 
Horn" ; and that if, under those conditions, a vessel labored very heav- 
ily and strained herself, the conclusion he would corne to was that she 
had too much cargo in her lower hold, and that he would attribute her 
injuries to her stowage, rather than tb the weather. 

But the évidence is convincing that the weather encountered off the 
Horn was unusual. For a period of about 50 days there were unusual 
gales. A large portion of that time the ship lay to the wind. Milne, 
an experienced seaman, said that the gales were very hard — as hard 
as he ever experienced. Lawson, the sail maker, testified that he had 
been 30 times around the Horn, and that on this occasion it was blow- 
ing the hardest he ever saw down there. Faraday, the second mate, tes- 
tified that three or four différent times he thought the ship would found- 
er, the sea was so bad. Johnson, the master, testified that he had 
never seen such heavy weather off the Horn ; that he thought on one 
or two occasions the ship would in ail probability go down before morn- 
ing. The évidence shows that the decks were almost continually flood- 
ed. Faraday said, "We were shipping tons of water ail the time." 
It is not disputed that the ship lost a spanker boom; had her wheel 
smashed and steering gear boxes; lost two boats, three topsails, and 
two mizzen staysails ; that her bulwarks were twisted, and her bulwark 
stanchions started, on both sides ; that she lost a considérable amount 
of running gear, blocks, and that ail the galley furnishings were 
washed completely out of the galley; that in order to protect the crew 
from accidents life lines were stretched fore and aft the decks and across 
the poop, and ladders from the amidship house to the mainmast ; that 
at différent times four or five of the men at a time were incapacitated 
from injuries received ; and that about 450 barrels of cernent were jetti- 
soned. This weather would seem to be sufficient in itself to account for 
the straining of the decks and the injury to the cargo, and I submit 
that the évidence ought to be more convincing than it is before the 
court should say that improper stowage contributed to the damage. 

In the second place, it must be remembered that the évidence of the 
witnesses who testified that the cargo was improperly stowed was ail 
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taken in open court, and therefore the rule is applicable that the find- 
ing of the district judge upon the conflicting évidence must be taken 
to be conclusive upon that question of fact, unless it clearly appears to 
be against the évidence. Whitney v. Olsen, 108 Fed. 293, 47 C. C. A. 
331 ; Jacobsen v. Lewis Klondike Expédition Co., 113 Fed. 73, 50 C. C. 
A. 131 ; The Newport News, 105 Fed. 389, 44 C. C. A. 541 ; Alaska 
Packers' Ass'n v. Domenico, 117 Fed. 99, 54 C. C. A. 485 ; Elphicke v. 
White Line Towing Co., 106 Fed. 945, 46 C. C. A. 56. The district 
judge may well hâve failed to give îull credence to the testimony of 
Burke, the stevedore, who testified as to the stowage of a cargo which 
he had helped unload more than four years prior to the time of giving 
his testimony. His testimony as to the absence of boards interlining 
the barrels of cernent above the sixth tier, and tending to contradict the 
explicit testimony of the captain, is as follows : 

He sald that the cargo was a solid bulk o( cernent. "From the between- 
decks down there were a few boards scattered along the main hatoh, and 
barrels wt-re set on top of them, but from there aft and to both ends o( the 
ship, there was nothing but cernent, and it was set bllge and cuntllne. Q. From 
what you saw of that cargo, eould you tell whether or not It had been orig- 
inally tiered up or raised from the sixth tier? A. No, sir ; nothing raised 
that I saw. I think those few boards were on top of the sixth tier. Q. None 
et those boards were found anywhere, except around the main hatch? A. 
A round the main hatch; that is ail I could tind. Q. And In that cargo there 
was no indication of any raislng of the cargo, except In this square around 
the main hatch? A. That Is ail that I know. Q. If it had been there, would 
you hâve seen It? A. I would, because I was looking down there ail the time. 
I blowed a whistle for the engineer to go ahead. I hâve to look down to see 
that the load is slung rlght." 

But it does not apjîear that his attention was at the time particularly 
directed to the subject of the boards. He said that he was down below 
several times to look after the men, but his place was on deck as hatch 
tender, and it was his duty to blow the whistle for the engineer to go 
ahead. This testimony was not very direct, positive, or satisfactory, 
and is clearly insufficient, I think, to justify the court in reversing the 
finding of the district judge before whom the witness appeared and 
testified. 

Similar criticism is applicable to the évidence furnished by the expert 
witnesses, who testified after the resuit and from an inspection of the 
log. That Quayle did not read the log very closely is amply shown by 
his cross-examination. The ship carried 3,350 tons in the lower hold, 
and 928 tons in the between-decks ; or, in other words, 71^^ percent, was 
in the lower hold. Quayle said that she should hâve had no more than 
64 per cent, in the lower hold. Wilson, the stevedore, dififered from 
this estimate, and said that she had only about 150 or 200 tons too much 
in the lower hold. I submit that such évidence is not sufficient to show 
that the master of the ship committed an error of judgment in causing 
the cargo to be loaded as it was. A ship should not be pronounced un- 
seaworthy as to her cargo from a considération of the resuit alone. If, 
upon al] the évidence, no négligence is discoverable, the damage should 
be set down to the périls of the sea, when, as in this case, périls are 
proven which are sufficient to account for it. In The Frey, 106 Fed. 
319, 45 C. C. A. 309, the contention was made that the excessive roll- 
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ing of the vessel was ascribable to the method of the distribution of the 
cargo in loading, and that certain drums of glycérine ought not to hâve 
been laden in the between-decks, or, if iaden there, more weight of cargo 
or of ballast should hâve been laden above it, to make the vessel easy. 
The Circuit Court of Appeals for the Second Circuit, said; 

"The judgment of the master and offlcers as to the proper triin of the 
shlp and the proper distribution of the cargo and weiphts is mnch more 
valuable than that of the witnesses who expressed opinions in answer to 
hypothetleal quesf.jns. ïhe former were acquainted by expérience with the 
eharaeteristics of the ship, and, as Is well Imown, two ships huilt on the 
same lines act differently under slmllar conditions of wind and sea. * * * 
The case for the libelants rests almost wholly on the theory that the weather 
was not extraordinary, and the conséquent inference either that the drums 
were not properly stowed to resist the rolling of the vessel, or that the welghts 
were not distrlbuted as they should hâve been to prevent unnecessary rolling 
of the vessel. We think the seas were sufflciently violent to aecount for the 
disaster to a vessel in seaworthy trim with her cargo sufficiently secured. 
There is no raie by which it qan be deflned with accuracy what degree of 
violence of the wind or waves is necessary to constitute a péril of the sea. 
Différent cases must be determlned according to their spécial circumstances. 
The term, of course, refers only to such forces of the éléments as cannot 
be resisted by the ordinary exertions of human sklll and prudence." 
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R. CO. NORTH PAC. COAST R. CO. v. HALL et al. (two cases). 

NORTH SHORE R. CO. v. McCUE. 

(Circuit Court of Appeals, Ninth Circuit. October 16, 1905.) 

Nos. 1,175, 1,176, 1,177. 

1. Admiraltt — Appeal — Matters Reviewable. 

An appeal In admiralty by either pnrty from the District Court to 
the Circuit Court of Appeals vacates altogether the decree of the Dis- 
trict Court and opens the whole case for trial anew in the appellate 
court. 

[Ed. Note. — For cases In point, sée vol. 1, Cent. Dig. Admiralty, §§ 748, 
759. 

New proofs In admiralty, see notes to The Venezuela, 3 0. C. A. 322.] 

2. Shippino — Pboceedinqs fob Limitation of Liability — Scope. 

The purpose of proceedings for limitation of liability for a collision 
is to exempt the petltioner from ail persoual liability on aecount of 
the collision, on whatever ground It may rest; and where the pétition 
is for the limitation of liability as owner of a vessel sunk, but it is found 
on the hearing, on appropriate allégations in the answer, that petltioner 
was also owner of the other vessel concerned, and that both were in fault 
for the collision, It Is a condition précèdent to the grantli»g of the relief 
sought that both vessels and their pending freight be surrendered. 

[Ed. Note. — For cases In point, see vol. 44, Cent. Dig. Shipping, § 654. 

Limitation of shipowner's liability, see note to The Longfellow, 45 
C. C. A. 387.] 

3. Collision— Steam Vessels Meeting in Pog — Ebeoneous Signals. 

Two meeting ferry steamers both licld In fault for a collision In the 
Bay of San Francisco ; one on the ground that she gave a passing signal 
which required the vessels to cross eaeh other's course in a fog so dense 
that they could not see each other, and the other for assentlug to such 
signal and attempting to carry it Into elTect. 

[Ed. Note. — For cases In point* see vol. 10, Cent. Dig. Collision, S 40.] 
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4. Death — Evidence to EaTABtjsH. 

Libelants, consisting of an insane woman and her seven mînor children, 
by their guardian ad litem, sued to recover damages for the death of the 
husband and father. At the time of the alleged death the mother was 
conflned in an asylum, and the cMldren, the oldest of whom was 17 and 
the j-oungest 3 years of âge, reslded with their father, who supported 
them and was unifortnly kind and affectionate toward them. He was 
also a man of good habits. He left home, expressing the intention of 
going to San Francisco, and from there, on a boat which left at a certain 
hour, to San Rafaël, where he intended to stay overnight with his 
brother-in-law, and to go the next day to vlsit his wife. He rode as far 
as Oakland with an acquaintance, who saw hlm leave there on a ferry- 
boat which reached San Francisco in time to make the expected connec- 
tion ; but he was never seen or heard from afterwards by any one who 
knew him. ïhe San Rafaël boat which he Intended to take was sunk 
on the trip in a collision in a fog, A man answering his description was 
seen by other passengers on such boat immediately before the collision, 
seated In the restaurant at a place from which it was doubtful if he 
could hâve eseaped after the collision. Held, that such évidence was 
sufficlent to warrant a finding of his death and that it was due to the 
collision, although but three years had elapsed at the time of the trial. 

[Ed. Note. — For cases In point, see vol. 15, Cent. Dig. Death, §§ 5, 6.] 

5. Same — Damaces. 

An award of $5,000 damages in a suit In admlralty for the death of a 
man who left an Insane wife and seven minor childron, ail of whom were 
dépendent on him for support, the oldest child being 17 and the youngest 
3 years of âge, held too small, and increased to $7,500. 

[Ed. Note.— For cases in point, see vol. 15, Cent. Dig. Death, §§ 120-124.] 

6. Evidence — Déclarations — Statements Showing Intention. 

Whenever the intention of a person is of itself à distinct and material 
fact in a chain of circumstances, as where it is sought to prove by cir- 
cumstantial évidence that a person who bas not since been seen or heard 
from was a passenger on a vessel when she was sunk in collision, and 
so lost his 11 Ce, and as one of the circumstances that he intended toi 
take such vessel, such intention may be proved by hië oral déclarations 
made contemporaneously. 

fEd. Note. — For cases in point, see vol. 15, Cent. Dig. Death, § 4; vol. 
20, Cent Dig. Evidence, 5§ 1003, 1064.] 

7. ADMIRALTY— MiSJOINDER OF DEFENDANTS— AMENDMENT OP LIBEL. 

Where exceptions to a libel against a vessel and its owner were 
sustained, on the ground that they could not be sued jointly, it was not 
error to permit the libel to be so amended as to déclare against the vessel 
alone. 

[Ed. Note. — For cases In point, see vol. 1 Cent. Dig. Admlralty, §§ 289, 
295, 524.] 

8. Maritime Liens— Ekfoecement— Limitation by State Statute. 

A State statute liraitlng the time within which liens on vessels glven 
thereby must be enforced does not restrict or afCect the jurisdiction of a 
court o£ admlralty to enforce a lien given by the gênerai maritime law. 

[Ed. Note. — For cases In point, see vol. 34, Cent. Dig. Maritime Liens, 
5 99.] 

9. Same — Torts — Sale op Vessei, to Bona Fide Puechaser. 

A lien for a maritime tort foUows the vessel into the hands of even a 
bona flde purchaser. 

[Ed. Note. — For cases In point, see vol. 34, Cent Dig. Maritime Liens, 
§ 86.] 

10. Collision — Personal Injckies — Damaoes. 

An award of $1,000 damages for Personal Injuries received In a col- 
lision by which libelant's arm was broken and his hands mutilated and 
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partially dlsabled, a part of one of his ears was eut off, and he was rénd- 
ered permanently deaf in one ear, besides recelving other Injuries, held 
too small, and increased to ?4,500. 

[Ed. Note. — For cases In point, see vol. 15, Cent. DIg. Damages, i 372.] 

Appeals from the District Court of the United States for the North- 
ern District of California. 

For opinion below, see 134 Fed. 749. 

Thèse appeals grew out of the same accident, and were argued and sub- 
mitted together ; the cause belng a collision in the Bay of San Francisco be- 
tween the ferry steamers Sausalito and San Rafaël, by which the latter was 
sent to the bottom of the bay, where she has ever since remained a total 
wreck. Both steamers were owned and operated at the time by the North 
Paclflc Coast Railroad Company, in connection with Its railroad, for the 
transportation of its passengers and freight between the city of San Fran- 
cisco and the Sausalito terminus of Its road. The accident occurred on the 
SOth day of November, 1901. On the 17th day of September, 1903, that Com- 
pany filed In the court below Its verlfled pétition, by which it sought, not 
only to obtain a limitation of Its liability, under and pursuant to the provi- 
sions of Act Cong. March .3, 1851, c. 43, 9 Stat. 635, subsequently substantially 
incorporated into Rev. St. §§ 4282-4290 [U. S. Comp. St. 1901, pp. 2043-29481, 
but to obtain a decree relieving it of any liability by reason of the matters 
and things alleged In its pétition. It was therein alleged, among other things, 
that most of the passengers upon the San Rafaël were rescued and saved; 
that "ail or most" of the merehandlse, personal property, baggage, and efCects 
were lost, and that nothing remained of the steamer San Rafaël but four of 
her iron boats, the aggregate value of which dld not exceed $400 ; that at the 
time of the collision and of the wrecking of the San Rafaël the amount of her 
"freight pending was $40.98, that is, $3.48 prepaid freight, and $37.50 prepaid 
passage money," and no more ; that the value of the San Rafaël and her 
freight pending "immediately upon, at, and after the happening of the mis- 
fortune aforesaid, did not and does not exceed the sum of $440.98." The 
pétition also alleged that one J. S. îlcCue had conimenced an action in the 
superior court of the city and county of San Francisco against the petitioner 
to recover from It damages In the sum of $300,000 for in.1uries alleged to 
hâve been sustained by him while a passenger on the San Rafaël at the 
time of the collision, and had also commenced an action In the superior 
Court of Marin county. Cal., against the petitioner to recover damages in the 
sum of $500 for nierchandise alleged to hâve been lost by him by reason of the 
collision, and that varions other persons, claiming to be similarly injured 
and damaged, will or may bring similar demands against the petitioner. The 
pelition contalned the usual prayer, and on the 21st day of December, 1903, 
a bond for the appraised value of the San Rafaël and her freight pending 
was flied, and on the same day an injunction and monition were issued, the 
latter of which was returned into court showing due publication. 

On the 5th day of April, 1904, the widow and children of one Alexander 
Hall, by Patrick Cassidy, their guardian ad liteni, appeared as claimants, 
and, without waiving their rlght to contest the sufliciency of the pétition in 
point of law as well as fact, alleged. among other things, that Alexander 
Hall was one of the petitioner's passengers on board the San Rafaël at the 
time of the collision in question, which collision they alleged was caused by 
the gross carelessness of the petitioner, its servants and employés, in so 
navigating the two steamers as to bring them together, resulting In the sink- 
Ing of the San Rafaël and the death of Hall, for which damages were asked 
in behalf of his widow and children In the sum of $50,000. 

On the 6th day of April, 1904, J. S. McCue filed in the court below a paper 
entitled "Exceptions and Objections of J. S. McCue," concluding with a prayer 
that tlie court deny and dismiss the pétition, which paper the court treated 
as au answer thereto. At the same time McCue filed a claim against the 
petitioner for the sum of $300,000 as damages alleged to bave been sustained 
by him in the collision, In which he alleged, in substance, that he vi'as a 
passenger of the petitioner on board Its steamer San Rafaël at the time in 
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question, on one of her trlps from San Francisco to Sausallto, durlng which 
tinie the petitloner's other steamer Sausalito, was making one of her tiips 
from Sausalito to San Francisco, when, near Alcatraz Island, the San Rafaël 
was rnn Into by the Sausallto, through the gross carelessness of the offlcers 
of each of the boats, by whlch collision the San Rafaël was sunk, and the 
elalmant serlously Injured In the partlculars thereln speclflcally set fortli, 
for whlch Injuries he demanded damages In the sum of $300,000. In his 
"Exceptions and Objections" to the pétition McCue alleged, among other 
things, substantlally the same facts, and also set up in défense of the pétition 
that, inasmuch as the collision which iufllcted hls injuries was brought about 
by the fault of both steamers and thelr respective masters, the petitioner was 
not entitled to any limitation of its llability wlthout the surrender of both 
steamers, and accordingly prayed that the pétition be denied and dismissed. 
This point on the part of McOue was overruled by the court below, the court 
saying, in its opinion : "It Is a sufficient answer to thls to say that the 
petitioner does not seek to limit any llability which It may be under as owner 
of the steamer Sausalito, and in my opinion the right of the respondent, or 
any other person injured by the collision referred to, to proceed agaiust the 
steamer Sausallto, or the petitioner, in so far as that vessel Is liable for 
damages growing ont of such collision, is not afïected by this proceediiig. 
The petitioner does not allège that it is the owner or bas evêr heon tlie 
owner of the steamer Sausallto, and the decree In this case will be restricted 
to its llability as owner of the steamer San Rafaël. ïhere was no évidence 
glven upon the trial bearing upou the allégation of the pétition that the 
collision was the resuit of inévitable accident. The claim of tlie petitioner 
for exemption from ail liabiiity must therefore be denied, and a decree 
entered limiting Its llability to the appraised value of the San Rafaël and 
freight pendlng. Further hearing of the case upon the question of the 
amount of damages ma.y be brought on by either party, upon notice to the 
other." In accordance with this conclusion, the court below entered a decree. 
on the 2d day of November, 1904, adjudging and decreelng "that the default 
of each person and ail persons who may daim to hâve suffered damages 
or loss on said voyage or resulting from said collision, and who bave not 
heretofore presented his or their claims herein pursuaut to said monition 
aforesaid, be, and are hereby, adjudged herein to be forever barred ; that 
the petitioner North Pacific Coast Railroad Company, a corporation, is en- 
titled to limit its llability as owner of the steamer San Rafaël, if any llabil- 
ity there be, for and on account of the matters and things in its said 
pétition alleged; and that the daim of petitioner for exemption from ail 
llability is denied, and its liabiiity as owner of the steamer San Rafaël be, 
and the same is hereby, limited to the appraised value of the said steamer 
San Rafaël, with its freight pending, hereby adjudged to be tlie sum of 
$425.23, together with interest thereon, from December 21, 1903 ; and that the 
further hearing as to the amount of damages may be brought on ufion notice 
by either party; and that such matters as are not herein speclflcally adjudged, 
be and are reserved for further hearing and considération." 

Further hearing In respect to the matter of damages was subsequently 
brought on, resulting In flndings by the court below made and entered Decem- 
ber 16, 1904, to the efïect that the collision in question was caused by the 
fault of both steamers and their respective offieers, and that McCue had sus- 
tained damages by the collision to the extent of .?1,500, and that the vvidow 
and children of Alexander Hall had been damaged by tlie death of the latter 
in the sum of .f5,000, upon whicli flndings there v.'as entered, on the 5th day 
of January, 1905, a decree In favor of McCue agninst the petitioner in the 
sum of $1,500, with costs, but with a limitation to the efCeot that satisfaction 
of the decree shonld "be limited to such portion of tlie sum of four hundred 
twenty-flve and twenty-three one-hundredths (423 23-100) dollars, together 
with interest thereon from December 21, 1903, as may be on the further 
proceedings herein apportioned to said ,T. S. iIcCue, upon a considération of 
ail judgments or decrees rendered against said petitioner herein," and further 
adjudging "that the full limit of the liabiiity of said petitioner, as owner of 
said steamer San Rafaël, for or on account of any matter or thing alleged 
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In sald pétition, ,1s hereby limited to the said sum and value of four hundred 
twenty-flve and twenty-three otie-bundredths (425 23-100) dollars, together 
with interest taiereon from December 21, 1903, untll the sald sum and in- 
terest shall, upon the proper order of this court therefor, be paid luto the 
register of this court" A slmilar decree, with similar limitations and provi- 
sions, was at the sànie time entered by the court below in favor of Cassidy, as 
guardian ad lltem of the wldow and children of Alexander Hall, against the 
petitioner North Pacific Coast Railroad Company, for $5,000. Meanwhile, 
to wit, on the 21st day of November, 1903, McCue brought in the sauie court 
a libel against the steamer Sausalito and the North Shore Railroad Com- 
pany, which had then become the owner of the steamer, having acquired tlie 
same frora the North Pacifie Coast Railroad Company, in which libel MeCue 
set up substantlally the same matters which he alleged in his former plead- 
ings, exceptions to which, upon the ground that the libelant could not pro- 
ceed against the steamer and its owner jointly, were sustained by the court 
on January 13, 1904, with leave to the libelant to amend. 

Accordingly, on the 18th day of January, 1904, McCue flled an amended 
libel against the steamer Sausalito, alleging the same facts previously set 
up, and praying damages in the sum of $300,000 against that steamer, and 
that she be sold to pay the same, etc. The answer of the North Shore Rail- 
road Company, then elaimant of the Sausalito, to the amended libel of McCue, 
besides putting in Issue the averments with respect to négligence on the 
part of the steamer Sausalito, and with respect to his Injuries and damages, 
set up. In bar thereof, the limited liability proceedings heretofore referred to, 
and the decrees entered therein. On the 30th of November, 1903. Cassidy, 
as guardian ad litem of the wldow. and children of Alexander Hall, also 
brought in the court below a libel against the steamer Sausalito and the 
North Pacific Coast Railroad Company, as the owner thereof, to recover 
damages for the alleged death of Alexander Hall, alleging therein the same 
facts he had theretofore set up as grouuds for such recovery, in which pro- 
ceedlng the North Shore Railroad Company intervened as elaimant of the 
steamer Sausalito. Exceptions were flled by both of the railroad companies 
to that libel, whieh were, by the court below, sustained, on the ground that 
the steamer and Its owner could not be so proceeded against jointly, where- 
upon an amended libel was, by leave of the court, flled by Cassidy, as such 
guardian, against the North Pacific Coast Railroad Company alone, based 
upon substantlally the same averments as he had made in his former plead- 
Ings herein referred to. 

The libels of McCue and of Cassidy, as guardian ad lltem ol the wtdow 
and children of Alexander Hall, were tried together and submitted upon the 
same évidence, resulting in flndings by the court below to the efCeet that both 
Hall and McCue were passengers of the North Pacific Coast Railroad Com- 
pany, on board the steamer San Rafaël at the time of the collision between 
her and the steamer Sausalito, that Hall lost his life by reason of It, and 
that McCue lost, from the same cause, Personal eflCects of the value of about 
$400, and sufïered Personal Injuries to such an extent as to make his damages 
aggregate $1,500, and further flnding that the collision was brought about 
by the fault and carelessness on the part of both steamers and of their re- 
spective masters, the court gave judgment in favor of McCue for $1,500 
aud cosis, but further adjudged that the deeree "be satisfied upon the pay- 
ment of said sums, less any amount paid to the libelant upon a decree here- 
tofore rendered in his favor in the matter of the pétition of the North Pacific 
Coast Railroad Company for limitation of Its liability, flled in this court and 
numbered 13,112," and further adjudging "that unless this decree be satisfied 
as above provided, or proceedings thereon be stayed by an appeal from said 
deeree within the time limited and prescribed by the rules and practice of 
this court, that then the libelant may bave exécution against said elaimant 
and against its surety, upon the admiraity stipulation given In the above- 
entitled proceeding for the release of said steamer Sausalito," from which 
decree the elaimant appealed. And the court gave judgment In the case of 
Cassidy, as guardian ad litem of the widow and children of Alexander Hall, 
against the North Pacific Coast Railroad Company for $5,000 and costs, but 
further adjudged that the decree "be satisfied upon payment of the sum so 
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awarded, less any amount which may be paid to the libelants, upon the 
decree heretofore rendered in their favor in the matter of tbe pétition of tlie 
Nortli Pacific Coast Eailroad Company for a limitation of its liability, filed 
in thls court, and numbered 13,112," and that "each of sald libelants, to wit, 
Catherine Hall, Robert A. Hall, Maggie J. Hall, Mary O. Hall, Llllie Ai Hall, 
Alexander M. Hall, Teresa B. Hall, and Cecelia L. Hall, shall share equally 
in said sum so decreed," and further adjndged "tbat unless this decree be 
satisfled as above provided, or proceedings tiiereon be stayed, on an appeal 
taken from this decree, within the tinie therefor limited and prescrlbed by 
the rules and practice of thia court, that then the libelants may bave exé- 
cution against said respondent, the North Pacific Coast Railroad Company, 
to enforce satisfaction of this decree, or so mueh thereof as shall remain 
uusatisfled," from which decree the North Pacific Coast Railroad Company 
appealed. 

George W. Towle and William W. Deamer, for appellants. 
H. V. Morehouse, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge, after making the foregoing statement of the 
cases, delivered the opinion of the court. 

It is well settled, said the Suprême Court in Irvine v. The Hesper, 
133 U. S. 256, 266, 7 Sup. Ct. 1177, 30 L. Ed. 1175, "that an appeal 
in admiralty from the District Court to the Circuit Court vacates alto- 
gether the decree of the District Court, and that the case is tried de 
novo in the Circuit Court. Yeaton v. United States, 5 Cranch, 381, 
3 Iv. Ed. 101 ; Anonymous, 1 Gall. 23, Fed. Cas. No. 444 ; The Roarer, 1 
Blatchf. 1, Fed. Cas. No. 11,876 ; The Saratoga v. 438 Baies of Cotton, 1 
Woods, 75, Fed. Cas. No. 13,356 ; The Lucille. 19 Wall. 73, 22 L. Ed. 
G4; The Charles Morgan, 115 U. S. 69, 75, 5 Sup. Ct. 1173, 29 L. Ed. 
316. We do not think that the fact that the claimants did not appeal 
from the decree of the District Court alters the rule. When the libel- 
ants appealed, they did so in view of the rule, and took the risk of the 
resuit of a trial of the case de novo. The whole case was opened by 
their appeal, as much as it would hâve been if both parties had appealed, 
or if the appeal had been taken only by the claimants." The same rule 
applies hère, since this court now has the jurisdiction of appeals in admi- 
ralty from the District Court that formerly appertained to the Circuit 
Court. The Sirius, 54 Fed. 188, 194, 4 C. C. A. 373. The whole of 
the cases in hand, therefore, were opened by the appeals taken by the 
petitioner and claimants. It is unimportant that no appeal was taken 
by McCue, or by the guardian of the widow and children of Alexander 
Hall, and we must make such disposition of ,the cases as the records be- 
fore us show to be proper. 

First, then, as to the pétition filed by the North Pacific Coast Railroad 
Company for the limitation of its liability, in the event any should be 
found to exist. McCue set up in défense of that proceeding, that the 
collision that inflicted the injuries upon him was caused by négligence 
on the part of each of the steamers San Rafaël and Sausalito ; and the 
court below so found from the évidence. Yet that court overruled the 
point thus made on behalf of McCue, holding then, as later upon the 
trial, that as the steamer Sausalito was not mentioned in the pétition. 
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the petîtioner was entîtied to a limitation of its liability in respect to the 
steamer that was mentioned therein, namely, the San Rafaël. In this 
there was clear error, for, as said by the appellant's own proctor : 

"The purpose of the limitation proceedlng was to llmit the liability of the 
North Pacific Coast Railroad Company — alleged by llbelant to be the owner 
of both steamers — as to any and ail of its liabliities resulting from a 
■collision between the steamers San Rafaël and Sausalito." 

And it is for that very reason that it is a condition précèdent to the 
granting of such rehef that the party seeking it surrender each and 
every vessel participating in the tort. It was so distinctly adjudged by 
this court in the case of The Columbia, 73 Fed. 226, 19 C. C. A. 436. 
And if it be true, as the court below held, that the évidence shows the 
fact to be that the colHsion in question was caused by neghgence on the 
part of each of the steamers, it foUows, as a matter of course, that the 
pétition should be denied and dismissed ; from which it must further fol- 
low that there can be no bar or Hmitation to whatever rights the Hbelants 
may hâve, by reason of those proceedings, or of any judgment entered 
therein. Ali parties concède that there was fault on the part of the San 
Rafaël. And in respect to the question of négligence on the part of 
the Sausalito, we agrée with what was said by the court below in one of 
its opinions, to wit : 

"Tlie facts relating to the collision between the San Rafaël and Sausalito, 
and which the libelant insists show négligence upon the part of the servants 
of the défendant, in the navigation of both steamers, may be very briefly 

stated: The San Rafaël left San Francisco for Sausalito about the hour 
of 6:15, on the evening of November 30, 1901, and the Sausalito left the 
town of Sausalito for San Francisco at about the same time. The night was 
dark, and the fog very thiclt. Just after passing Alcatraz Island, the master 
of the Sausalito heard the fog whistle of the San Rafaël, from ^ to 1 point 
off his port bow, and shortly thereafter the San Rafaël sounded two whlstles, 
Indlcating that she was going to port. The Sausalito answered with two 
whistles, and the wheel of the Sausalito was immediately put hard astar- 
board, for the purpose of changlng her course to port. The master of the 
Sausalito testlfied in substance that he knew the San Rafaël was in error 
in giving the passing signal td port, and that, after answerlng the same, 
he at Once gave orders to his engineer to stop, and baek his vessel, and, at 
the same time, gave three blasts of his whistle to notlfy the other steamer 
that his engines were reversed. The englnes of the San Rafaël were also 
reversed about the same time, and withln a very short time thereafter. not 
more than 2 minutes, the collision occurred, the bow of the Sausalito striklng 
the San Rafaël an angling blow on her starboard side, and injuring her 
to such an extent that she sauk in 20 minutes, and became a total loss. The 
évidence also shows that, just prier to the collision, the Sausalito had swung 
to port one point There was a strong ebb tide pressing against the side 
of the San Rafaël at the time, and the défendant clalms that the Sausalito 
was not under headway, and ,the collision was caiised solely by the driftlng 
of the San Rafaël upon the Sausalito. In the view I take of the case, It is 
not neeessary to détermine whether this claim is sustained by the évidence 
or not. My conclusion from ail of the évidence is that the collision was 
caused by the mutual fault of the steamers, in attempting to cross courses in 
a dense fog, when neither could see the other in time to avold a collision. It 
is true the first error was committed by the San Rafaël, but it was cer- 
tainly an error upon the part of the Sausalito to assent to the San Rafael's 
proposed change of course, and to starboard her wheel for the purpose of 
passing to poic; and the évidence does not satisfy me that the effect of this 
«rror was rendered harmless by the subséquent action of the Sausalito, in 

topplng and reversing her englnes. She had swung to port one point, and 
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her wheel was stlll hard astarboard at the tlme of the collision ; and In my 
opinion, in thus changing her course, she contributed to the cause of the 
•tollision." 

It results, from what has been said, that neither the libel of McCue 
against the steamer SausaHto, nor that of Cassidy, as guardian of the 
vvidow and children of Alexander Hall, against the North Pacific Coast 
Railroad Company, can be in any way afifected by the limitation proceed- 
ings, nor by any judgment entered therein. 

There remain for considération and détermination, in respect to the 
libel brought on behalf of the widow and children of Alexander Hall, 
only the questions of the sufficiency of the évidence to show that the 
iatter lost his life by reason of the collision, while a passenger on board 
the steamer San Rafaël, whether the sum of $5,000 awarded by the 
court below was a just compensation for such loss, and the propriety of 
the distribution of that award made by the court below between the widow 
and children. In respect to the libel brought by McCue against the steam- 
er SausaHto, there remain for considération and détermination: (1) 
The point made on behalf of the claimant of the steamer to the efïect 
that the court below erred in allowing the libelant to so amend his libel 
as to proceed against that steamer alone; (3) that it erred in not hold- 
ing McCue's cause of action barred by the provisions of section 813 
of the Code of Civil Procédure of California, and by the lâches of the 
libelant; and (3) the question of the amount of damages to which the 
libelant McCue is justly entitled. 

As regards Alexander Hall, it is true that there is no direct and 
positive évidence that he lost his life by reason of the collision in ques- 
tion, nor that he was a passenger on the San Rafaël at the time. The 
case, in that respect, rests upon certain facts and circumstances from 
which the court below drev/ the inference that he was such passenger, 
and went down with that vessel. The évidence shows that Hall resided 
near Sacramento with his family of seven minor children, the oldest of 
whom was then but 17, and the youngest but 3 years of âge. His wife 
was insane, and was then confined in a sanitarium at Livermore. A 
brother of hers, the guardian ad litem hère, was residing at San Rafaël. 
The oldest child, a boy then about 17 years of âge, and about 20 at the 
time of the trial, when asked about his father's habits, testified : 

"He was a good father, as far as he treated ail of us children. He was 
always home with us. We were wlthout a mother, and he was always at 
home, treated us well, and was ahvays with us. He was not a man of bad 
iiablts, staying out, or nothlng Ilke that — always afCectlonate to his family." 

There is nothing to the contrary in any of the testimony. It appears 
that on November 30, 1901 (the day of the accident), Alexander Hall 
left Sacramento for the purpose of first going to San Rafaël, to spend 
the night with his brother-in-law, Cassidy, and of going the next day 
to Livermore, to see his unfortunate wife — having taken care to see 
that the train on which he left Sacramento was scheduled to connect 
with the Oakland boat that would bring him to San Francisco in time 
to take the 6 :20 boat to San Rafaël. There is testimony to the effect 
that, before leaving Sacramento, Hall stated, not only to his son Robert, 
but to an acquaintance, Hallorn, whom he had known for many years. 
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that he was going to San Rafaël that night to see his brother-în-law, 
and the next morning to Livermore to see his wife. From Sacramento 
to Oakiand he rode in the same seat with another acquaintance by the 
name of Kenny, to whom he told the same thing, and when the train 
reached the Oakiand Mole, which ît appears that it did a little after 5 
p. m., Hall and Kenny went together upon the ferry steamer Berkeley, 
bound for San Francisco, but it was so foggy that Kenny concluded ta 
get off , that witness saying : 

"It being so foggy, I got off the boat and got to the cars as fast as I' 
could, and got on the cars; and just as I got off, the boat puUed away, to 
make thé trlp to San Francisco." 

The witness, being further asked if he saw Hall go aboard the Berke- 
ley, anèwered: 

"Xes, sir; I shook hands wlth hlm. I said, 'Sanây, I will not go along; 
It Is too foggy,' and I got off, ]ust as the boys got the rope off." 

This Was in ample time for Hall to hâve reached San Francisco and 
taken the steamer San Rafaël on her 6 :20 trip, which was the fatal one. 

By several witnesses, Hall was described as being from 5 feet 10 >4 
inches to 6 feet tall, stoop-shouldered, with sandy complexion, and a 
heavy sandy mustache. Hallorn testifîed that he wore "a black soft 
hat, with a brown overcoat, tending to be tuming a little bit white ; that 
is, the material was brown, but it had faded, and was turning white. It 
was an overcoat that I had known him to hâve for three or four years." 
On the trial, it was admitted that Judge Lennon, of the superior court of 
Marin county, would, if présent, testify that he "was on the San Ra- 
faël at the time of this collision ; that he was in the restaurant just im- 
mediately preceding the collision, where he saw Mr. McCue, and at 
another table were sitting two gentlemen, one of whom was quite a tall 
man, with a soft Stetson hat, sandy complected, with a sandy mustache, 
and, to the best of his recollection, a light appearing overcoat." Mc- 
Cue testifîed that he saw two men sitting in the restaurant on the boat, 
"over at this counter near the stove — near the cook's range," and that 
"one of whom was a tall man, sandy complected ; the other appeared to- 
be a stout-built man." Being asked to state the position of thèse men 
"as to their ability to get out of there after the accident," the witness 
answered : 

"From the way the boat laid on the other boat, there was only one place 
for them. If they were not knoeked out in front of the boat when the 
accident occurred, they must hâve been under the boat" 

The évidence shows that Hall has never been seen or heard of or 
from since the accident, and although at the time of the trial seven 
years had not elapsed, but only about three — from which fact no pre- 
sumption of his death could be indulged in, but on the contrary, the 
presumption that he was stiU alive — yet, "if it appears in évidence that 
the absent person, within the seven years, encountered some spécifie 
péril, or within that period came within the range of some impending or 
immédiate danger, which might reasonably be expected to destroy life, 
the court or jury may infer that life ceased before the expiration of the 
seven years." Davie v. Briggs, 97 U. S. 628, 634, 24 L. Ed. 1086. 



THE SAN BAPAEL. 279 

The question îs one of fact to be determined on ail relevant facts and 
circumstances disclosed by the évidence, and the inf erence of death may 
arise from disappearance under circumstances inconsistent with a con- 
tinuation of life. Fidelity Mutual Life Ass'n v. Mettler, 185 U. S. 308, 
22 Sup. Ct. 662, 46 L. Ed. 923, which case will be found an instructive 
one on the subject. It is certainly highly inconsistent with the continua- 
tion of the life of Alexander Hall that he should hâve suddenly desert- 
ed, and thereafter kept in utter ignorance of his existence, his family 
of minor children, ail of whom were dépendent upon him, and to whom, 
the évidence shows, without conflict, he had been habitually kind and 
affectionate. He was, according to the évidence, a man of good habits, 
staying closely at home, and not only looking carefully after the wel- 
fare of his young and dépendent children, but also after the needs of 
his unfortunate wife. The sudden and continued disappearance of such 
a man, under such circumstances, is entirely inconsistent with the con- 
tinuation of his life ; and the inference of his death theref rom is greatly 
strengthened by the facts that he left his home with the declared inten- 
tion of going to San Rafaël to spend the night with his brother-in-law. 
on his way to see his wife ; that, when last identified, he was carrying out 
that intention by going from Sacramento to the Oakland Mole and there 
getting on the ferryboat bound for San Francisco, in ample time to 
hâve taken the steamer San Rafaël for the city of San Rafaël on her 
fatal trip ; and by the further fact that a man answering his description 
quite closely was seen on board that steamer just prior to the collision, 
and was never seen at any time after she sank. VVe are of the opinion 
that the court below was right in its conclusion that Alexander Hall 
was a passenger on the steamer San Rafaël, and met his death by rea- 
son of the collision between her and the steamer Sausalito. To do so is 
not, as contended by the proctor for the appellant, basing presumption 
upon presumption, but it is the drawing of the proper and logical infer- 
ence from ail the facts and circumstances disclosed by the évidence in 
the case. 

The objections on the part of the appellant to the déclarations of Hall 
in respect to his intention to go to San Rafaël, are not well taken. 
"Whenever the intention is of itself a distinct and material fact in a 
chain of circumstances, it may be proved by contemporaneous oral or 
written déclarations of the party. The existence of a particular inten- 
tion in a certain person at a certain time being a material fact to be prov- 
ed, évidence that he expressed that intention at that time is as direct évi- 
dence of the fact as his own testimony that he then had that intention 
would be. After his death there can hardly be any other way of prov- 
ing it." Mutual Life Ins. Co. v. Hillmon, 145 U. S. 285, 12 Sup.Ct. 
909, 36 L. Ed. 70G. See, also, Insurance Co. v. Mosley, 8 Wall. 397, 
19 L. Ed. 437 ; Shailer v. Bumstead, 99 Mass. 120. 

We therefore not only think that the court below was right in award- 
ing the libelant Cassidy, as guardian, judgment for the death of Alex- 
ander Hall, but are of the opinion that the amount of damages allowed 
by the court below thcrefor — $5,000 — is too small. That amount should 
and mustbe increased to $7,500, which sum should, in view of the circum- 
stances and condition of the widow, and the condition and âges of the 
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children, be, in our opinion, distributed as follows: To the widow, 
Catherine Hall, $2,500 ; to Robert A. Hall, $419 ; to Maggie J. Hall, 
$503; to Mary C. Hall, $588 ; to Lillie A. Hall, $673 ; to Alexander M. 
Hall, $789; to Teresa R. Hall, $926; and to Cecelia L. Hall, $1,103. 

There is no merit in the suggestion that the court below erred in al- 
lowing the libelant McCue to so amend his libel as to proceed against 
the steamer Sausalito alone. Newell v. Norton, 70 U. S. 257, 18 L. 
Ed. 271 ; The Mabey, 77 U. S. 420, 19 L. Ed. 963 ; O'Connell v. 1002 
Baies of Hemp (D. C.) 75 Fed. 408; Benedict's Admiralty (3d Ed.) §§ 
483-485,488. 

Nor is there any merit in the point that the court erred in not hold- 
ing McCue's libel barred by the provisions of section 813 of the Code 
of Civil Procédure of California, and by lâches. Section 813 of the 
California Code of Procédure déclares that "ail steamers, vessels, and 
boats are liable" for certain specified services, supplies, etc., and "(5) 
for nonperformance or malperformance of any contract fer the trans- 
portation of persons or property between places within this state, made by 
their respective owmers, masters, agents, or consignées ; (6) for injuries 
committed by them to persons or property in this state," and further 
déclares that "demands for thèse several causes constitute liens upon ail 
steamers, vessels, and boats, and hâve priority in their order herein 
enumerated, and bave préférence over ail other demands; but such 
liens only continue in force for the period of one year f rom the time iXie 
cause of action accrued." 

Courts of admiralty do not get their jurisdiction from state statutes. 
Roach V. Chapman, 63 U. S. 129, 16 L. Ed. 291 ; 19 Am. & Eng. Enc. 
Law, p, 1084. That state Législatures cannot restrict or extend the 
admiralty jurisdiction exclusively vested in the fédéral courts, said the 
court in the case of The H. E. Willard (D. C.) 53 Fed. 600, "bas been 
often decided and conclusively settled. * * * Jt follows, neces- 
sarily, that a lien given by a state statute is not the test of jurisdiction. 
If it were, a state Législature might at pleasure modify the jurisdiction 
of the courts of admiralty by creating or abrogating liens not given by 
the maritime law." The lien sought to be enforced in the présent case 
is one given by the gênerai maritime law, and is within the exclusive 
jurisdiction of the fédéral court, and to be governed by the rules and 
principles hère applicable. The Moses Taylor, 71 U. S. 411, 18 L. Ed. 
397. 

It is true that when there is nothing exceptional in the case, courts of 
admiralty govern themselves by the analogies of common-law limitation. 
The Queen (D. C.) 78 Fed. 155. In the présent case, the injury out 
of which the lien sought to be enforced arose did not accrue until No- 
vember 30, 1901, and McCue's libel was filed January 21, 1903 — with- 
in two years thereafter. If, therefore, by way of analogy, we look to 
the California statute, we find a period of two years there prescribed 
within which an action for damages for such injuries as were suffered 
by the libelant may be brought. Code Civ. Proc. Cal. § 339. But the 
case shows that McCue was prompt in bringing suit for the damages 
sustained by him. Before the filing of the pétition by the North Paci- 
fic Coast Railroad Company in the court below for the limitation of its 
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rliability, he had commenced two suits in the courts of the state to re- 
cover such damages — one for the personal injuries sustained by him, 
and the other for the loss of his property. Indeed, the existence of 
those suits was made the basis, in part, of the petitioner's application for 
the limitation of its liability; and the prosecution of those suits in the 
State courts was stayed by the court below by process issued in those 
proceedings. And in those proceedings McCue was also prompt to as- 
sert his claim for the damages sustained by him. There is, thereforc, 
no just ground for the assertion of lâches against this libelant. 

Equally without merit is the suggestion that the enforcement of the 
lien against the steamer Sausalito would work a wrong upon an inno- 
cent purchaser. In the first place, the lien for a maritime tort, accord- 
ing to the maritime law, accompanies the vessel into the hands o£ even a 
bona fide purchaser. Vandewater v. Mills, 60 U. S. 89, 15 L. Ed. 554 ; 
The Rock Island Bridge, 73 U. S. 215, 18 L. Ed. 753 ; The Avon, Fed. 
Cas. No. 680 ; Bruce v. The American, Fed. Cas. No. 2,046 ; 19 Am. 
& Eng. Enc. Law, pp. 1082-1117. In the next place, the claimant North 
Shore Railroad Company was not an innocent purchaser of the steam- 
er Sausalito, for the record shows it purchased during the pendency of 
the limited liability proceedings, which proceedings disclose the libel- 
ant's demands. 

The court below allowed the libelant McCue the sum of $1,500 only 
for the damages sustained by him. The case shows that he lost $400 in 
money, a suit of clothes estimated by him to be of the value of $50, a 
watch valued at $20, and that he paid $30 for médical attendance ; so 
that the court below awarded him only $1,000 for his personal in- 
juries. We are of the opinion that such allowance was altogether too 
iow. It is not denied that one of his arms was broken, one of his hands 
mutilated and partially disabled, and that a part of one of his ears was 
eut off. He also testified that he was rendered permanently deaf in one 
ear by reas'on of the collision, and that he suffered other serions personal 
in jury. Considering ail of the facts and circumstances of the case, in- 
cluding the âge of the libelant, we are of the opinion that his damages 
should be, and hereby are, fixed at the aggregate sum of $5,000. 

It results from what has been said that in case No. 1,175 the judg- 
ment must be and hereby is reversed, and the cause remanded, with di- 
rections to the court below to dismiss the pétition at the petitioner's 
cost; case No. 1,176 is remanded, with directions to the court below to 
so modify the decree therein as to award the libelant McCue damages 
in the sum of $5,000 and costs, and to strike from the decree the provi- 
sion that the same may be satisfied upon the payment of any less sum 
than the full amount so awarded ; and case No. 1,177 is remanded, with 
directions to the court below to so modify the decree therein as to award 
the libelant Cassidy, as guardian ad litem of the widow and children of 
Alexander Hall, damages in the sum of $7,500 and costs, apportioned 
as hereinbefore indicated, and to strike from the decree the provision 
that the same may be satisfied, upon the payment of any less sum than 
the full amount so awarded. 
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SLAUGHTER v. MALLBT LAND & CATTLE CO. 

(Circuit Court of Appeals, Fifth Circuit October 2, 1905.) 
No. 1,415. 

1. Courts — Jueisdiction of Fedeeax Couets — Tbansfee of Right of Action 

— Collusion. 

Tlie conveyance of ail of the property of a partnership to a corporation 
organized for the purpose by the partners and the division bctween them 
of the stock of the corporation, a small part of such property consisting of 
lands in controversy in a subséquent action brought by the corporation in 
a fédéral court, cannot be lield a simulated or sham transfer which will 
oust such court of jurisdiction because the partnership could not hâve 
Bued therein, where the conveyance was bona fide and no reconveyanee 
was contemplated. 

2. QUIETINO TITLE — DEFENSES-— POSSESSION. 

Where complalnant and Its pradecessors In Interest had been In the 
peaceable possession and occupançy of lands in controversy for a number 
of years, at tlrst under leases and later under a conveyance from the les- 
sor made pursuant to an option to purchase contained in the leases, de- 
fendant could acQuire no lawful possession by a forcible entry on the 
lands which would deprive complaiuant of the right to maintain a suit 
in a court of equity to quiet its title and for an injunction against fur- 
ther trespasses by défendant as incidental thereto. 

3. Abatement and Revival — ^Anothee Action Pending — Fedebal and State 

Courts. 

The pendency in a state court of an action of trespass to try title to 
landand to remove a cloud from the title does not place the land in the 
exclusive possession of that court, in such sensé that it Is a ground for 
abatement of a subséquent suit in a fédéral court between the same par- 
ties to quiet title to the same land. 

[Ed. Note. — For cases in point, see vol. 1, Cent. Dlg. Abatement and 
Revival, § 87.] 

4. CouNTiES — Obdee of Commisbjonebs' Court — Validity. 

The failure to enter an order made by a commissionei-s' court of a 
county In Texas on the minutes, where It was duly made and a copy 
filed with the clerk for entry, does not affeet the validity of acts done 
thereunder. 

6. Same — Conteact — Ratification. 

Thé récognition of a lease of lands made In behalf of a county by the 
county commissioners, by receîvlng the rentals thereunder and by mak- 
ing subséquent contracts espressly subject thereto, is a ratification of 
such lease, which cures any inf ormality In Its original exécution. 

8. IiANDLOEp AND TENANT — OPTION TO PUECHASE IN LEASE — VALIDITY.- 

A provision In a lease of land by a county that, in case the coupty 
should désire to sell the land at the expiration of the terni of the lease, 
. "the lessees herein shall hâve the préférence right to purchase said land 
at any bona fide offer made and acceptable to Edwards county by any re- 
sponsible party," Is not void for uncertainty, but gives the lessees a 
valid option. 

7. Same — Execution of Conteact. 

In a lease by a county the lessees were glveii an option to purchase 
the land at the end of the terni, should the county désire to selJ. Sub- 
sequently the county: entered into a contract with défendant with re- 
spect to the land, expressly subject, however, to the rlghts of the les- 
sees. At the expiration of the term the county sold the land to the les- 
sees. Held, that so far as the rights of défendant were concerned it 
was immaterial that by agreement the ternis of the final contract of sale 
were varied somewhat from those specifled in the lease. 
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8. Public Lands — School Lands — Lease bt County Commissioneks. 

County commissioners' courts of Texas counties, which under the 
law of the state are gênerai trustées for the leasing and sale of county 
school lands, hâve power in leasing such lands to eoutract that the lessee 
shall hâve a préférence right to purchase should the county désire to 
sell, and such a contract is net void as contrary to public policy. 

Appeal from the Circuit Court of the United States for the Northern 
District of Texas. 

This suit was brought In the United States Circuit Court on December 25, 
1903, by the Mallet Land & Cattle Company, a corporation duly incorporated 
under the laws of the state. of Missouri, for an injunotion to restrain the 
défendant, C. C. Slaughter, from trespassing upon the plaiutifC's land, known 
as the Edwards county school lands, consisting of 17,712 acres situated in 
Hockley county, Texas, and to remove cloud from title to said lands. 

The substantlal facts set forth in the plaintlff's bill and amendment there- 
to. In connection with the exhibits thereto attached and filed, in the order of 
their happening, are as follows: That previous to June 1, 1898, D. M. De 
Vltt and one Scharbauer held the possession of said land under a lease con- 
tract from Edwards county, containing the stipulation that "lessees hereln 
shall hâve the préférence right over ail others to purchase said lands during 
the continuance of this or any subséquent lease contract entered into by 
them, they paylng the highest priée that can be obtained," which lease was 
duly authorized by order of the commissioners' court of Edwards county June 
9, 1896, to be made by James M. Hunter, county judge of Edwards county. 
That the flrm of De Vitt & Scharbauer was dissolved, one FUito succeediug 
to said Scharbauer's Interest in the lease and in the business, and the s.ame 
was contlnued by De Vitt & Flato. That on June 1, 1898, De Vltt & Plato, 
a partnership composed of D. M. De Vitt and F. W. Flato, then engaged in 
the ranching and cattle business, wlth this land as a part of their ranch, ob- 
tained a lease from Edwards county of said lands for flve years from that 
date at the prlce of 214 cents per acre per annum, payable semianuually, 
with a stipulation in the lease contract as follows: "It is also agreed and 
understood that the lessees hereln shall hâve the privilège of re-leasing the 
said land again at the expiration of this lease at any rental priée and on 
terms olïered and acceptable to Edwards county that may be made bona flde 
by any responsible party, but in the event that Edwards county should de- 
sire to sell the said land hereln mentioned at the expiration of this lease, 
then In that event the lessees hereln shall hâve the préférence right to pur- 
chase said land at any bona ttde offer made and acceptable to Edwards 
county by any responsible party ; and the said lessees shall hâve a written 
notice giving them ninety (90) days in which to purchase the said land after 
the expiration of the lease." While there was no order entered upon the 
minutes of the commissioners' court of Edwards county authorizing said 
lease to De Vitt & Flato, the same was fully ratified and conflrmed by Ed- 
wards county, because with fuU knowledge of the facts it accepted the rental, 
and that at the inception of the attempted title of O. C. Slaughter, and in the 
contract between Edwards county and W. E. Kaye, the title to be granted 
was màde subject to the rights of De Vitt & Flato, as herein set îorth. It 
Is appropriate to further state at this point that it was proven by the testl- 
mony of James M. Hunter that he executed the lease contract to De Vitt & 
Flato with the stipulation contained, acting on behalf of the commissioners' 
court of Edwards county, and by Its authority under the order of said court, 
which by oversight was not entered upon the record, and that the lease con- 
tract was read to the court In open session and approved by ail of the com- 
missioners. That he was directed by unanimous vote of ail of them to exécute 
that contract on behalf of Edwards county, duplicate of which was flled with 
the county clerk of said county for record upon the minutes, but by some 
oversight was not there recorded. That De Vitt & Flato, being in possession 
of said land, eontinued to use and occupy it as an inclosed pasture, and con- 
ducted the business of raising and grazing cattle thereon, having a large 
amount of other îand also inclosed In said pasture, and that that possession 
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continued unînterrupted untll the trespasses against that possession commlt- 
ted by C. C. Slaughter, as hereafter stated, which constituted the disturbance 
of th3 possession against wliich the injunction herein was sought and ob- 
tained, and that said possession likewise eoutiuued, notwithstanding the 
attempts In the part of C. C. Slaughter, to forcibly disposess the plaintiff's 
predecessors In title up to the time of the plaintiff's purchase of the land, 
and thereafter the plaintiff, of the possession thereof ; such trespassos being 
continuons from October 17. 1903, to the date of flling the plaintiff's bill, to 
wit, Deeember 25, 1903. That on March 9, 1899, the commissioners' court et 
Edwards county made a contract wlth W. B. Kaye, appointlng him as agent 
of Edwards county to sell this land at the net price of 85 cents per acre, he to 
recelve as a commission ail over that sum which he could obtain ; but the sale 
to be xnade subject to ail of the rights of the lease contract of De Vitt & 
Flato of date June 1, 1898. That préviens to that date and the 3d day of 
.Tanuary, 1898, said Slaughter had made a contract with F. G. Oxsheer, 
whereby said Oxsheer was to purchase for said Slaughter the Edwards coun- 
ty school lands under a contract; and Slaughter advanced the part of the pur- 
chase money paid to Edwards county in the purchase in the name of R. S. 
Ferrell through W. E. Kaye, and that said Kaye was in truth and in fact but 
the agent »f C. C. kjiaughter in the proeurlng of the traasfer from Edwards 
county to R. S. Ferrell under which C. C. Slaughter claimed title. In pur- 
suance of the arrangement made with F. G. Oxsheer by 0. 0. Slaughter. and 
the arrangement made by F. 6. Oxsheer with W. B. Kaye, and between W. B. 
Kaye and R. S. Ferrell, said Kaye entered into a contract with Edwards 
county, wliereby in Heu of the contract of March 9th said W. E. Kaye, as 
agent of Edwards county, bound himself to sell said land at 85 cents net, 
on or before August 1, 1899, in considération of $5,055.20 cash and the addl- 
tional sum of $10,000 payable in certain installments as set forth, and, In 
the order of the commissioners' court evidencing the contract, the said lease 
contract of June 1, 1898, between Edwards coimty and De Vitt & Flato, reclt- 
ed to be recorded in Hoelcley county, Tex., was made a part of the contract 
with W. E. Kaye, and the county judge of Edwards county was authorized 
to complète such sale as W. E. Ivaye mlght mal^e in accordancé with that or- 
der, subject to the terms and rights of De Vitt & Flato under the said con- 
tract of June 1, 1898, and Kaye was to receire as his compensation for mak- 
ing such sale any sum above the amount of $15,055.20. That as part of the 
same transaction, on the said 8th of May, 1899, said Kaye, acting as agent 
for said Edwards county, in the name of R. S. Ferrell, made and procured 
a contract of sale to R. S. Ferrell, whereby James M. Hunter, county judge 
of Edwards county, acting under the authority of the said order of the con- 
missioners' court of May 8, 1899, for the purported considération of $17,712, 
but for the considération received by the county of $15,055.20, conveyed said 
•and to R. S. Ferrell. That under date of May 24, 1899, said R. S. Ferrell, 
wlthout considération, transferred ail of his right, title, and interest in said 
land to C. C. Slaughter, and in the deed stlpulated that "the said C. C. 
Slaughter hereby accepting the contract of sale as made to me by said Ed- 
wards county, Texas, under ail of the conditions and spécifications thereln 
contained." But this transaction, it is alleged, was but the carrylng out of a 
previous contract between said C. C. Slaughter and F. G. Oxsheer to pur- 
chase said land, as well as other lands embraced in that contract, whereby 
said Slaughter, through Oxsheer, and Oxsheer by uslng Kaye, and Kaye by 
uslng Ferrell's name completed the transaction as contemplated in the con- 
tract between Slaughter and Oxsheer, said Ferrell being merely a man of 
straw ; and It Is alleged said Slaughter had notice of the fact that said Kaye 
was to receive and keep as a part of the considération for said sale as com- 
mission to hIm $2,6.56.80, which rendered the contract null and void, ail of 
which is fully set forth in paragraph 5 of plaintiff's bill. That on the 13th 
day of February, 1902, Edwards county, through Its commissioners, recog- 
nlzing the rights of De Vitt & Flato to purchase said lands under the terms 
of thelr said lease contract, authorized its county judge, S. A. Hough, to exé- 
cute a contract for the purchase by De Vitt & Flato, and sale by Edwards 
county of said land, at the price of 90 cents per acre. And Edwards county 
thereby bound itself to sell said land at the expiration of its lease of June 1, 
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1903, for saia considération, which contract was fully eomplied with by I>e 
Vitt & Flato, same having been made in order to grant them full 
rlghts that they had under their préférence i-ight of purchase, wlilch right 
the said C. C. SlaugUter had through the méans aforesaid undertaken to de- 
stroy, but that the commissioners' court, having preserved said right by the 
stipulations in the contract with W. B. Kaye and R. S. Ferrell, were acting 
within their perfect lawful authority, in making such contract of February 
13, 1902, with De Vitt & Flato, for the purpose and int. .it of preserving Intact 
their said préférence right to purchase said land at tbe expiration of said 
lease, and that said Edwards county thereby rescinded and revoked the pretend- 
ed sale to R. S. Ferrell, as it had the right to do, for the purpose of so preserving 
the said right of De Vitt & Flato to purchase said land. That immediately after 
the expiration of the lease contract of June 1, 1903, De Vitt & Flato tendered 
said purchase money and notes, as stipulated in the contract of February 13, 
1902, to Edwards county and demanded a conveyance of the land, whlch Ed- 
wards county postponed making froin time to time, being threatened with 
litigation, and, recognizing that De Vitt & Flato had fully performed their 
contract, said Edwards county, thtough its commissioners' court, on Novem- 
ber 14, 1903, for valuable considération, to wit, $1 per acre, executed and de- 
llvered to De Vitt & Flato a gênerai warranty deed eonveying the land in 
controversy to them in fee, and in doing so were but carrying ont and per- 
forming the légal obligations of the county arising through the préférence 
right to purchase contained in the lease contract of June 1, 1898, and the 
subséquent contract of sale of date of February 13, 1902, and the other facts 
hereinbefore stated. 

The lands Involved In this suit were patented to Edwards county by the 
State of Texas as the amount of lands awarded to the Permanent Public Free 
School Fund of that county. The constitutional provision affecting the same 
is section 6, art. 7, which provides in part as foUows: "Said lands and the 
proceeds thereof when sold shall be held by said counties alone as a trust 
for the benefit of the public schools therein; said proceeds to be invested in 
bonds of the United States, the state of Te.Tas, or counties in said state, or in 
such other securities and under such restrictions as may be prescribed by 
law ; and the counties shall be responsible for ail investments ; the interest 
thereon, and other revenues, except the principal, shall be available fund." 
The same article also provides : "Each county may sell or dispose of thèse 
lands In whole or in part in manner to be provided by the commissioners' 
court of the county." 

An answer to a rule to show cause why an injunction should not issue 
was by consent taken as an answer to the bill, and présents défenses, to wlt: 
No jurisdiction, because of colorable transfer froui De Vitt & Flato to com- 
plainant; no jurisdiction in eauity, because of adéquate reniedy at law; plea 
in abatement based on action between De Vitt & Flato v. Défendant Slaugh- 
ter, pending in the district court of Lubbock county, Tex., iuvolving the same 
subjeet-matter ; the validity of title in Slaughter to the lands in controversy 
under Kaye's contracts, and the deed of Edwards county of May 17, 18ÎÎ9, to 
R. S. Ferrell ; and the good faith of Slaughter. 

The Circuit Court overruled the demurrers and the pleas in abatement to 
tlie jurisdiction, and decreed in favor of the plaintifC as prayed for in the 
bill. Other facts are given in the opinion of the court 

K. R. Craig, for appellant. 

Sam. H. Cowan and Henry Sayles, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts). The jurisdiction 
of the Circuit Court was attacked on the charge that the transfer of the 
property from De Vitt & Flato to the complainant was colorable and 
collusive, for the purpose of bringing suit in the United States court 
for the Northern District of Texas. The appellant states his conten- 
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tion in this court in the second and third assignments of error as fol- 
lows: 

"Second. Tàe trial court erred by overruling respondent's plea to the jur- 
isdiction flled and preseuted In said cause, for tlie reason that It was made to 
appear by the proof taîien and introduced on sald plea that thls cause did 
not Involve a controversy substantlally between citizens of différent states ; 
it appearing that complalnant corporation was organized, and the property 
Involved transferred to it by De Vitt & Flato for the sole purpose of giving 
the United States Circuit Court jurlsdletion, whlch it otherwise dld not hâve, 
and that thls suit Is belng prosecuted substantlally and In effiect for the use 
and beneflt of De Vltt & Flato, complainant's vendors, who, on account of the 
résidence of one of the partners In Texas, were not entitled to prosecute this 
suit In the United States Circuit Court 

"Third-. The court erred by retainlng jurlsdletion of thls cause and not 
disnilsslng the same after It was made to appear on the trial that the com- 
plainant corporation was organized by De Vitt & Flato, and the conveyance 
of the property in controversy made by them to complalnant corporation 
for the sole purpose of giving jurisdiction to the United States Circuit Court: 
the sald court not havlng jurlsdletion while the property was in the name of 
De Vltt & Flato. That sald conveyance was wholly wlthout considération 
and was colorable only, the sald De Vitt & Flato by thelr ownership of the 
stock of the corporation retainlng substantlally the same ownership In and 
dominion over the property, they therefore had the power to reconvey the 
same at thelr option." 

The transfer by De Vitt & Flato to the complainant was an uncondi- 
tional and apparently valid transfer of the title and ownership of the 
land in controversy, and, according to the évidence, the transfer was 
made under the following state of facts: 

De Vitt and Flato became partners in the cattle business in the f ail 
of 1898, having their ranch in Hockley county, Tex., consisting of 
lands in Hockley and adjoining counties, cattle, horses, fences, and 
ranch equipment. De Vitt lived in Texas and Flato in Kansas City, 
Mo. In the course of time, up to 1903, the firm became indebted to 
a Kansas City bank in the sum of $43,000, and Flato became indebted 
to the same bank on his individual account. De Vitt and Flato had 
been contemplating the formation of a corporation for some time, to 
guard against trouble in the courts in case of the death of either of 
the members, and to facilitate the use of their assets not only in firm 
matters but in individual matters as well. The Kansas City bank, cred- 
itor of the firm and of Flato; desired the formation of a corporation 
that Flato's stock might be placed with the bank as security. Some 
delay occurred in the formation of the proposed corporation, but finally 
on the 18th day of December, 1903, articles of incorporation of the 
Mallet Land & Cattle Company in the state of Missouri were acknowl- 
e'dged with a capital stock of the company of $100,000, consisting of 
1,000 shares of $100 each, of which 544 shares were assigned to De 
Vitt and 453 shares to Flato, and the other four shares assigned to O. 
G. Young and D. F. Deatherage, Oland Young and S. R. Hansell for 
légal services. On the 21st day of December the certificate of incor- 
poration was issued by the Secretary of State of Missouri, and on the 
same day a deed was executed by De Vitt at Ft. Worth, Tex,, in the 
partnership name of De Vitt & Flato, conveying to the Mallet Land & 
Cattle Company ail the lands owned or held under lease by the firm of 
De Vitt &: Flato, including the lands in controversy. This deed was 
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mailed the same day to Flato at Kansas City. On the same date a 
bill of saîe was executed by De Vitt for the partnership, conveying to 
the Mallet Land & Cattle Company ail the cattle, horses, ranch and 
other Personal property belonging to the firm. The property thus con- 
ve^ed constituted the entire assets of the Mallet Land & Cattle Com- 
pany. The Mallet Land & Cattle Conipany assumed ail the indebted- 
ness of De Vitt & Flato, and this constituted ail the liabilities of the 
Mallet Land & Cattle Company. 

On the hearing De Vitt testified that the main reason for organizing 
a Missouri corporation and transferring to it ail the partnership prop- 
erty was se that they, the partners, could get their interests in the busi- 
ness in the form of collatéral and so use them in their private transac- 
tions. The matter was discussed at various times for over a year and 
they had decided to incorporate. Another reason was that one of the 
partners might die and that that might get the partnership property in 
the courts. Being asked if it is net a fact that the said charter was ob- 
tained in great haste about the time it was obtained in order that a suit 
might be brought in the United States court against C. C. Slaughter for 
the Edwards county school lands, he answered : "No, sir ; it is not a 
fact that that was the purpose of it." And, on renewal of the question, 
reiterated his answer. He, further, answered that he was acquainted 
with the circumstances connected with the litigation between De Vitt 
& Flato and C. C. Slaughter over the Edwards county school lands, 
but he aeiiied that the defeat of De Vitt & Flato in that litigation on or 
about the 18th of December, 1903, prompted the acquisition of the char- 
ter of the Mallet Land & Cattle Company at the time it was obtained. 
Being further inquired of as to the object of, and what led to, the agree- 
ment to incorporate at that time, he answered, "Our principal object 
was so that each one of us could get in a tangible form and separate 
our interest in the business in the form of collatéral, that we could use 
it for private matters." Further, that the taking out of the charter 
was delayed for want of settlements betweenthe parties as to their in- 
dividual interests, and because they had a contract of purchase from 
Edwards county of their school land and they did not know what effect 
it might hâve to incorporate and transfer their claims to the new cor- 
poration without having fîrst secured a deed from the county. He says 
the charter was written up the latter part of September, 1903, in Kansas 
City. The évidence of De Vitt is fuUy corroborated by that of Flato, 
and is not disputed or contradicted by any witness nor by any circum- 
stances proved in the case. 

On this State of facts, we conclude that the transfer of De Vitt & 
Flato to the complainant of the title and ownership of the lands in con- 
troversy was in good faith and for a valid considération, was uncondi- 
tional, and passed full title for ail lawful purposes. 

The appellant relies upon Lehigh Manufacturing Co. v. Kelly, 160 
U. S. 337, 16 Sup. Ct. 307, 40 L. Ed. 444, but we find the case inap- 
plicable because the facts and circumstances are différent from those in 
the présent case. Li no just sensé can we say that the organization of 
the Mallet Land & Cattle Conipany, and the transfer thereto for stock 
of al] the property of De Vitt & ïlato, including incidentally, and as 



288 141 FEDERAL REPORTER. 

only a small part thereof, the lands in controversy, was ail a sham 
transaction. If it was not a simulation — a sham — then, so far as jur- 
isdiction is concerned, the purposes of De Witt and Flato in the transac- 
tion are immaterial. See Lehigh Manufacturing Co. v. Kelly, supra, 
for authorities. 

Irvine Co. v. Bond et al. (C. C.) 74 Fed. 849, was a case very similar 
in many respects to the présent case, and it was there held that as the 
transaction was real and no reconveyance contemplated, the jurisdiction 
of the court properly attached, citing Lehigh Manufacturing Co. v. 
Kelly and authorities there cited. 

In his fourth, thirteenth, eighteenth, and twentieth assignments of 
error, the appellant raises, in différent aspects, the question of jurisdic- 
tion in equity to grant the complainant relief, insisting that the com- 
plainant has a fuU, complète, and adéquate remedy at law. The bill 
seems to be one to prevent trespass and to remove cloud from title, and 
the turning question as to jurisdiction is whether the complainant was, 
at the institution of the suit, in possession of the lands in controversy. 
The case shows that originally De Vitt & Scharbauer entered into lawful 
possession under a lease from Edwards county ; that De Vitt & Flato 
succeeded to the rights and possession of De Vitt & Scharbauer, and 
from that time on held possession under that and a subséquent lease, 
which expired June 1, 1903 ; from which time they continued to hold 
under contract of sale and actual sale from Edwards county ; that in 
the fall of 1903 their possession was disturbed by the claims of Slaugh- 
ter, who, with more or less violence, undertook to take possession of 
the said land, resulting at best in a disputed joint occupancy. The at- 
tempts of Slaughter, no matter how successful, to take forcible pos- 
session of the land, cannot be recognized as giving him actual and 
lawful possession, nor be made the f oundation of any right between him 
and complainant, nor deprive the complainant from proceeding with 
a bill to remove cloud, with préventive relief against the attempted 
disturbânces of title and possession. See Thomas v. Nantahala Marble 
& Talc Co., 58 Fed. 485, 7 C. C. A. 330 ; Pokegama S. P. Lumber Co. 
v. Klamath Lumber & Imp. Co. (C. C.) 86 Fed. 528; Pittsburg Rail- 
road Co. v. Fiske, 123 Fed. 760, 60 C. C. A. 621. We conclude, there- 
fore, that there was no error in overruling the demurrer and pleas to 
the équitable jurisdiction of the Circuit Court. 

The appellant, as respondent in the Circuit Court, fîled a plea in 
abatement based on a former suit pending between complainant's ven- 
dors and the défendant, and introduced in évidence in support thereof 
the original pétition filed by De Vitt & Flato in the district court of 
Lubbock county, Tex., on the 34th day of October, 1903, and also a:i 
amended pétition presented in vacation on hearing of the motion te 
dissolve the injunction granted upon the original pétition, which 
amended pétition was presented without filing under an agreement 
between counsel for the plaintifif and défendant in that cause. The 
original pétition was for an injunction against the défendant, Slaugh- 
ter, and three of his employés, to restrain them from digging a well 
on the land and building a fence on the lands herein in controversy. 
The amended pétition, in addition to the prayer for injunction in the 
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original, prayed for enlargement of the injunction so as to require the 
défendant, Slaughter, to remove a fence that he had been erecting 
upon said lands. The writ of injunction issued on the original pétition 
on the 24th day of October, 1903, served on the défendant in that 
case, was in évidence, as also the answer of the défendant, which con- 
sisted of a plea in abatement setting up the pendency in the county court 
of Lubbock county, Tex., of a suit against the défendants to restrain 
them from the same trespass which the injunction in tlie suit of the 
district court was sued out to restrain, exceptions to the pétition, an 
answer under oath, and an amended answer setting up more fuUy the 
facts in relation to the title and trespass complained of by the plaintiff. 
There was also in évidence a motion by the défendant to dissolve the 
injunction issued out of the district covirt of Lubbock county, Tex., in 
above-styled case, presented to Judge Morgan in vacation, which mo- 
tion was presented without filing, as were the amendments in the case, 
under the agreement before mentioned, also the order of the judge of 
the Fiftieth judicial district court, made on the hearing of said motion 
in vacation on the 18th day of December, 1903, by which said writ of 
injunction was dissolved and the case continued on the docket for trial. 
This order of the judge made in vacation was filed in the district clerk's 
office of Lubbock county on the 23d day of December, 1903, and en- 
tered in the minutes of the court. The pleadings presented to the 
judge on hearing of said motion, referred to in tiie agreement afore- 
said, were subsequently filed in the office of the clerk of the district 
court of Lubbock county January 6, 1904. The défendant also put in 
évidence a cross-bill filed by défendant in the said cause. De Vitt & 
Flato V. C. C. Slaughter, in the district court of Lubbock county, on 
the 31st day of December, 1903, praying for affirmative relief by re- 
ynoving cloud from title to the lands in controversy. The plaintifï put 
in évidence in the same connection what is styled "plaintifif's first 
amended original pétition in lieu of original pétition filed the 21st day 
of December, 1903." This amendment purports to be filed in vaca- 
tion, and is practically a copy of original pétition filed in the case, ex- 
cept that it recites at the conclusion that : 

"The plaintiffs had sold the land to the Mallet Land & Cattle Company, and 
that said Mallet Land & Cattle Company are now and were on the 2rst day 
of December, 1903, the légal and équitable owners of ail of said property, and 
that plalntlffs dlsclalm auy right or title or ownershlp in or to said property 
In any manner whatever."' 

As we understand the pleadings and proof, the suit in the state court 
was, at its inception, one for an injunction to prevent trespass, and by 
the first amended original pétition was converted into a suit to recover 
damages for trespass ; the plaintifï entering a disclaimer as to the own- 
ership and title to the lands in controversy. Whether the answer and 
cross-bill of Slaughter operated to convert the case into one of tres- 
pass to try title and to remove cloud from title is strongly argued by 
counsel on both sides, citing very pertinent authorities to sustain the 
propositions advanced. As we view the matter, however, the pendency 
of the proceedings in the state court, even if proved to the fullest ex- 
tent, pleaded by the appellant, and conceding that the complainant here- 
141 1!\— 19 
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in is bound thereby as thoiigh a party by name and process, constitutes 
no sufficient grouiid to abate the présent suit. Where property is in 
possession of a state court, suits thereafter brought in the United States 
courts to rècover or affect the same should be stayed, but not neces- 
sarily abated. See Weaver v. Field (C. C.) 16'Fed. 22; Gates v. 
Bucki, 53 Fed. 961, 4 C. C. A. 116. The pendency of a suit in the 
state court is not necessarily a bar to a suit in the United States court 
between the same parties involving the same issues. Hyde v. Stone, 
20 How. 173, 15 L. Ed. 874 ; Stanton v. Embey, 93 U. S. 548, 23 L. Ed. 
!»83; Insurance Co. v. Brune's Assignée, 96 U. S. 588, 24 L,. Ed. 737; 
Short V. Hepburn, 75 Fed. 113, 21 C. C. A. 252. 

In Gordon v. Gilfoil, 99 U. S. 168-178, 25 h. Ed. 383, Mr. Justice 
Bradley, for the Suprême Court, said: 

"It has been freqiiently held that the pendency of a suit in the state court 
is no ground even for a plea in abatement to a suit upon the same matter 
in the fédéral court." 

For the converse rule, see International & G. N. R. R. Co. v. Barton 
(Tex. Civ. App.) 57.8. W. 292, containing an extended citation of ad- 
judged cases basing the rule on the différent sovereignties from which 
the courts dérive their powers. 

Under the pleadings and proof made in this case, there is no reason- 
able ground to contend that the lands in controversy herein are in any 
wise in the exclusive possession of the state court, nor can it be pre- 
tended that the proceedings herein will in any wise clash with any reg- 
ular proceedings had in the state court. There was no error in over- 
ruling the défendants' plea in abatement. 

Having disposed of the questions affecting the jurisdiction of the 
court, we pass to the merits of the case. Under the évidence, we find 
that the relations existing between the défendant and Kaye, Ferrell, 
and Oxsheer were such that Kaye should be treated as a subagent of 
the défendant, and that the défendant and Ferrell are to be charged 
with notice of ail the récitals relating to the lease and option contained 
in the contracts between Edwards county and Kaye in relation to the 
sale of the property. In fact, the récitals in the deed of Edwards 
county to Ferrell and in the deed of Ferrell to défendant are such that 
the défendant was by his title papers charged with fuU notice of the 
rights and claims of De Vitt & Flato. 

The appellants' fourteenth assignment of error is as follows : 

"Fourteeuth. The decree of the Circuit Court, if based on any préférence 
right or vested intersst clalmed by complainant as arising out of the alleged 
option contained in lease from the county judge to De Vitt & Flato, was 
erroneous for the reason: (a) The county judge was without authority 
from the commlssloners' court to grant the option, (b) There was no ratifi- 
cation of sald grant by the commlssloners' court, or no sufficient ratification 
thereof to make it binding on Edwards county. (c) The alleged option was 
vold for uncertainty. (d) The alleged option was not performed in aecord- 
ance with Its terms. (e) The alleged option was abandoned and rescinded 
by new eontract between De Vitt & Flato and the commlssloners' court in 
order 'of date February 12, 1902. ( f ) Complalnant's elaim of title Is not un- 
der the optioii and was not acqulred In aceordance with the terms of the op- 
tion, but under eontract with the commlssloners' court of date Noveuiber 14, 
1903." 
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(a) The juclge of the couhty court testifiied that there was an order 
of the commissioners' court of Edwards county authorizing the county 
judge to make the lease contract with the préférence right to buy, 
but through some oversight this order was not entered on the minutes 
of the court, and there is no évidence to the contrary. The failure to 
enter the order upon the minutes did not, in our opinion, affect the 
vaHdity of the acts thereunder. See Waggoner v. Wise Co. (Tex. 
Civ. App.) 43 S. W. 836. 

(b) The county commissioners recognized the lease and received 
rentals thereunder, and specifically ratified the same in the very first 
contract made with Kaye, under whom appellant claims title. See 
American Waterworks Co. v. Farmers' Loan & Trust Co. 73 Fed. 956- 
964, 20 C. C. A. 133 ; Corzine v. Williams, 85 Tex. 506, 22 S. W. 399 ; 
Boydston v. Rockwall Co., 86 Tex. 234, 24 S. W. 272. 

(c) The option given to De Vitt & Flato is not void for uncertainty. 
Willard v. Tavloe, 8 Wall. 564, 19 L. Ed. 501 ; Hâves v. O'Brien (111.) 
37 N. E. 65-77; Hitchcock v. Page, 14 Cal. 331-444; Marske v. Will- 
ard, 169 m. 277, 48 N. E. 290. 

Hayes v. O'Brien, supra, was a suit for the spécifie performance of 
a contract of lease, in which an option was granted and the price was to 
be determined by subséquent ofïers to buy. The court held that : 

"Where no price Is flxed in a lease contract, a provision is valld which 
gives the lessee a préférence right to buy at a price ofCered by another." 

In Marske v. Willard, supra, it was held: 

"A contract giving one party the privilège of purchasing lands upon certain 
conditions is not void for want of mutuality, ou the ground that though the 
seller is bound upon those conditions the other party is not bound to purchase 
unless he desires." 

"A written contract giving one party the first opportunity to purchase land, 
'provided he vvil! pay as much as any other- person,' is not iuvalid as being 
partly in wrlting and partly in paroi, on the ground that the written cou- 
tract does uot specify the price to be paid or the ternis and time of pay- 
ment" 

(d, e, f,) There is no évidence of any intention at any time on the part 
of De Vitt& Flato to abandon their option nor of any actof abandonment, 
nor is there shown any intention on the part of Edwards county to re- 
scind the same; on the contrarv, in the contracts with Kaye March 19, 
1899, and May 8, 1899, and in the deed to Ferrell May 17, 1899, as well 
as in subséquent contracts with De Vitt & Flato, the original contract 
containing the option agreement is fuUy recognized as an existing obli- 
gation. That the terms of sale were somewhat changed in the final 
contracts between the county and De Vitt & Flato on February 13, 
1903, and November 14, 1903, seems to be immaterial. If the obliga- 
tions of the county to convey to De Vitt & Flato existed, the modifica- 
tion of terms by spécial agreement is of no interest to parties whose 
rights, if any, had already attached. 

The appellant further contends that the option to purchase granted 
De Vitt & Flato by the commissioners of Edwards county was void, 
because the commissioners were without authority in law to exécute 
such contract, and the same was contrarv to public policy. In Falls 
County V. De Laney, 73 Tex. 464, 11 S."W. 492, the Suprême Court 
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of the State holds that the commissîoners' courts hâve the authority to 
leâse the county school lands; and, in Waggoner v. Wise County, 
supra, it was held that the county commissioners' courts are gênerai 
trustées for selling or otherwise disposing of the county school lands, 
upon such contracts, terms, and conditions as they may deem proper to 
adopt or provide. 

We are cited to no prohibition in any Texas laws against giving to 
a lessee the préférence right to buy. On the contrary, we iind that it 
has long been the pubHc policy of the state of Texas to encourage the 
settlement and development of the public free school lands by suitable 
provisions giving the lessee the préférence right to buy. See article 
4218w, Rev. St. Tex. 1895 ; Gen. Laws Tex. 1901, p. 292, c. 125. We 
notice that, prior to the time the lessees were ^ven the préférence 
right to pvirchase, they were given the préférence right to re-lease. 
Gen. Laws Tex. 1887, p. 87, c. 99, § 14; Gen. Laws 1889, p. 50, c. 56. It 
is plain that a lessee having the légal right to re-Iease or to buy is in- 
duced to make fences and buildings, dig wells, plant trees, and make 
other improvements — ail inuring to the interest of the owner and the 
public. The object of thèse laws being to bring about the sale, devel- 
opment, and gênerai improvement of the public lands belonging to the 
State, we see no reason why the same policy should not prevail with 
regard to the public lands awarded to counties for school purposes. 
We therefore conclude that the option granted De Vitt & Flato of the 
right to purchase at the expiration of their lease was fully within the 
authority of the commissioners' court of Edwards county, and the 
option as granted was not void as contrary to public policy. 

The appellee contends with great force that the conveyance by the 
commissioners' court of Edwards county to R. S. Ferrell of its public 
school lands is null and void, and that the appellant Slaugiiter has no 
rights thereunder. The commissioners' court of Edwards county on 
May 8, 1899, executed an agreement with W. E. Kaye whereby Kaye, 
as the agent of Edwards county, was to sell the lands in controversy at 
the net rate of 85 cents per acre under certain conditions of sale and 
within a certain time, and therein it was especially agreed and under- 
stood that the said Kaye was to hâve as his compensation and commis- 
sion any sum realized over an4 above the price of 85 cents per acre. 
To secure the performance of the said contract, said Kaye deposited 
the sum of $1,000 as évidence of good faith and to guaranty that he 
would sell and complète the sale of said lands on or before the Ist day 
of August, 1899, and in the contract it was provided that, if said Kaye 
refused or failed to make said contemplated sale on or before the said 
date, the said $1,000 deposited should be forfeited. The conveyance to 
Ferrell on May 17, 1899, was under and in pursuance of this contract, 
and the record shows that Kaye retained for himself for his services 
from the price paid by Ferrell the sum of $2,656.80, the différence be- 
tween the amount at 85 cents per acre stipulated in the Kaye contract, 
and the amount paid by Ferrell. 

The Suprême Court of the state has repeatedly held that the commis- 
sioners' courts were without authority to sell or convey the public 
school lands except for money, the gross proceeds of which were to 
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go to the public school fund of the county. Dallas County v. Club 
Land & Cattle Co., 66 S. W. 296 ; Tomlinson v. Hopkins, 57 Tex. 574 ; 
Cassin v. La Salle Co. (Tex. Civ. App.) 21 S. W. 134; Pulliam v. Run- 
nels Co., 79 Tex. 369, 15 S. W. 277. Upon thèse authorities it would 
seem to be clear that, if the contract with Kaye was one giving him 
commissions as agent to be paid out of the price of the lands, the con- 
tract was void. On the other hand, if the contract with Kaye was 
practically and substantially a conditional sale to Kaye of the school 
lands at 85 cents per acre, the full amount of which was to be paid over 
to the county, then the contract cannot be said to be void by reason of 
the above cited authorities. If the contract with Kaye was void, then 
it would seem to be immaterial whether Slaughter was or net an inno- 
cent purchaser. See Sampeyreac v. United States, 7 Pet. 241, 8 L. Ed. 
665 ; Bryan v. Crump, 55 Tex. 13 ; League v. Rogan, 59 Tex. 430. 

From the view we hâve taken of the case above we do not feel called 
upon to pass further upon this issue. There are other assignments of 
error raising minor issues not necessary to consider, as their décision 
would not materially aiïect the conclusion we hâve reached ; which is, 
that under ail the facts and circumstances of the case, and for the rea- 
sons herein given, the decree of the Circuit Court was substantially cor- 
rect, and should be affirmed. And it is so ordered. 



HUNTT V. McNAMEE. 

(Cfrcnlt Court of Appeals, Fourth Circuit November 9. 1905.) 

No. 525. 

yoNsuiT — Condition of Cause— Final Adjudication. 

Where a voluntary nonsuit was permitted b.y the stnte practtce, It was 
within the discrétion of a fédéral court to refuse to allow a nonsuit after 
plaintiff had concluded liis évidence, and a motion by défendant for direc- 
tion of a verdict liad been subniltted and sustained, on the grounds both of 
the Insufficjency of the complaint and of the évidence to sustain it. 

MASTEE and SeBVANT — INJUET to THIED PeKSONS TbIAL — DlEECTION 01 

Veedict. 

It was not error to direct a verdict for défendant in an action for a per- 
Bonal injury, where the complaint chargea défendant with liabillty beeause 
of the négligence of his agent, and the évidence showed without contradic- 
tion that the alleged agent was an independent contractor for dolng the 
wotk in which the négligence occurred. 

Same — Négligence of Independent Conteactoe. 

The owner of a lot in a city, who let the work of mailing an excavation 
thereon to an independent contractor, can only be held liable for an in- 
jury to a third person caused by blasting in the performance of the worls 
by the contractor on proof of his own négligence, either in employing a 
contractor known, or who should hâve been known, to him to be in- 
compétent or négligent, or beeause the work was known to him to be 
necessarily dangerous to persons lu the vicinity, and he neglected to pro- 
vide in the contract that préventive measures for their protection should 
be taken by the contractor. 

[Ed. Note. — For cases in point, see voL 34, Cent Di& Master and 
Servant, §§ 1260, 1203.] 
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4. TBIAL— DlHECTION OF VeBDICT — iNSUrFICIENCT OF EVIDENCE. 

The action of the trial court in an action for a Personal Injury In dl- 
recting a verdict for défendant, on tlie ground tliat the évidence of plain- 
tifC dld not sustain the allégations of hls complaint, affirmed. 

Morris, District Judge, dissenting. 

In Érror to the Circuit Court of the United States for the Western 
District of North Carolina. 

Alf. S. Barnard and Charles A. Moore (Merrick & Barnard and 
Moore & Rollins, on the briefs), for plaintiff in error, 
J. H. Merrimon, for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and MORRIS. 
District Judge. 

GOFF, Circuit Judge. The plaintiflf în error on May 28, 1902, 
while standing on a street in Asheville, N. C, was injured by a rock 
which struck his leg. He allèges in his complaint that the rock was 
thrown by a blast discharged on a lot owned by the défendant, 
Charles McNamee, under whose directions the blasting was negli- 
gently, unskillfuUy, and improperly done. The case was tried in the 
court below before a jury, and at the close of the plaintifï's testimony, 
the défendant moved the court to instruct the jury that a verdict be 
entered for the défendant upon the évidence that had been offered. 
The trial judge, proceeding to instruct the jury as requested, stated 
that in his opinion the allégations of the complaint were not sufficient 
to sustain the verdict, when the plaintifï suggested to the court that 
he be permitted to take a nonsuit. This request was refused. The 
judge below then proceeding with his instructions to the jury stated 
that in his opinion the évidence offered by the plaintiff did not sus- 
tain the allégations set forth in his complaint, when the plaintiff again 
requested the court for permission to take a nonsuit and an appeal. 
This request the court also refused. The jury then, under the in- 
structions of the court, found a verdict for the défendant, on which 
a judgment was entered, and the writ of error now under considéra- 
tion was prayed for and allowed. 

The refusai of the court below to permit a nonsuit, and a nonsuit 
and an appeal are assigned as error. The courts of the United States 
hâve always exercised the right to control the disposition of causes 
pending before them, when either the allégations of the plaintiff or 
the évidence introduced in support thereof has failed to make out 
a case. Merchants' Bank v. State Bank, 10 Wall. 604, 19 L. Ed. 1008 ; 
Pleasants v. Fant, 22 Wall. 116, 22 L. Ed. 780. For a number of 
years the Suprême Court of the United States declined to entertain 
writs of error upon nonsuits. That court has held that the Circuit 
Courts of the United States hâve no authority to ordér a nonsuit in 
invitum. Elmore v. Grymes, 1 Pet. 468, 471, 7 L. Ed. 224- Crâne 
V. Morris, 6 Pet. 598, 8 L. Ed. ,514; Castle et al. v. Bullard, 23 How. 
172, 183, 16 L. Ed. 434; Schuchardt v. Allens, 1 Wall. 359, 370, 17 
L. Ed. 642; Coughran v. Bigelow, 164 U. S. 301, 307, 17 Sup. Ct 
117, 41 L. Ed. 442. Where the record disclosed that the plaintiff 
had voluntarily become nonsuited, a writ of error was refused him. 
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Evans v. Phillips, 4 Wheat. 73, 4 L. Ed. 516 ; Cossar v. Read, 17 Q. 
B. 540; Central Transportation Co. v. Pullman's Car Co., 139 U. S. 
24, 39, 11 Sup. Ct. 478, 35 L. Ed. 55. Thèse cases cited are instruc- 
tive as they relate to the questions involved in the assignments of 
error pertaining to the request for a nonsuit. 

While the gênerai rule is as above indicated, still the Suprême 
Court has by means of exceptions taken during the trial, in states 
where statutes authorize nonsuits, passed upon the questions hère in- 
volved, and has discussed the matter of ordering a nonsuit. Mr. Jus- 
tice Field, in the case of Oscanyan v. Arms Co., 103 U. S. 261, 26 
L. Ed. 539, says, in substance, that the différence between a motion 
to direct a nonsuit and a motion to direct a verdict for défendant, is 
rather a matter of form than of substance, except that the latter ends 
the litigation if a new trial be not granted. The rule is undoubtedly 
well established that it is within the authority of the presiding judge 
to direct a verdict, and to enter judgment thereon. The court below 
having no doubt that the plaintifï had failed to make out a case, 
properly gave the directions it did. It would hâve been a waste of 
time to hâve permitted the case to proceed further, if the resuit was 
as the court indicated an inévitable one. In Pleasants v. Fant, supra, 
Mr. Justice Miller said: 

"Must the court go through the îdle ceremony In such a case of submitting 
to the jury the testimony on which plaintifif relies, when it is clear to the ju- 
dieial mind that if the jury should fînd a verdict in favor of the plaintilï that 
verdict would be set aside and a new trial had? Such a proposition Is absurd, 
and accordingly, we hold the true principles to be, that if the court is satis- 
fled that concedihg ail the inferences which the jury could justifiably draw 
from the testimony, the évidence is insufficient to warrant a verdict for the 
plaintiff, the court should say so to the jury." 

It appears from the record that the plaintiff below had, prior to 
the institution of this suit, submitted the merits of this controversy 
to the détermination of an issue tried in the state courts of North 
Carolina. See Hunt v. Vanderbilt et al, 115 N. C. 559, 20 S. E. 168. 
It likewise appears that this case has been pending for years in 
the court below, and that it has been tried to a jury several times; 
the judgment in one case having heretofore been reviewed by this 
court. McNamee v. Hunt, 87 Fed. 298, 30 C. C. A. 653. Ail the 
facts, under the supervision of the trial judge, had been submitted to 
the jury, and the interest of the parties as well as of the public re- 
quired that if consistent with the due administration of justice tliere 
should be an end of the litigation. We are unable to see that the 
plaintiff below was injured by the action of the trial judge. Had a 
nonsuit been allowed, the plaintiff on another hearing would bave 
been compelled under the pleadings to hâve confined himself to a cer- 
tain line of testimony, and it is quite apparent that ail the facts re- 
lating thereto had been after years of research found and submitted, 
and therefore had another trial been allowed, the resuit would nec- 
essarily hâve been the same. Again, had a nonsuit for the purpose 
of an appeal been allowed, the plaintiff would hâve simply brought 
the action of the trial judge to this court for review, and that has in 
fact been donc by this writ of error. Even if it be admitted that the 
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plaîntiff below had the rîght to demand a nonsuît durîng the progress 
of his cause (it is at least questionable after a trial bas begun, see 
Johnson v. Bailey et al. [C. C] 59 Fed. 670), certainly it must also 
be admitted that such right must be reasonably exercised. A nonsuit 
■cannot be demanded after a full adjudication. In this case the défend- 
ant had submitted his motion that the jury be instructed to find for 
him. This motion, similar to a demurrer to the évidence, presented 
a question of law for the court to décide. Louisville, etc., Railroad 
Co. V. Woodson, 134 U. S. 614, 631, 10 Sup. Ct. 628, 33 L. Ed. 1032. 
The court in deciding said motion reached the conclusion that the 
plaintifï could not recover because the allégations of his complaint 
would not support a verdict. This judgment of the court disposed 
of the côrttroversy, and it was only after such disposition that the 
plaintifï asked for a nonsuit. The trial judge also in disposing of 
said motion announced his conclusion that the évidence introduced by 
the plaintifï did not sustain his contention. It was after this that the 
plaintifï asked permission to enter a nonsuit, with permission to appeal. 
We think that his request, in each instance, was submitted too late. 
After the triaj judge had decided thèse questions, the plaintifï had no 
more right to withdraw his case, than he would bave had if the case 
had been submitted to the jury on the facts, and a verdict had been 
returned. 

As pertinent to this situation we refer to the case of Cahill v. Chi- 
cago, M. & St. P. Ry. Co., 74 Fed. 285, 290, 20 C. C. A. 184, 189, 
where Judge Woods, speaking for the Circuit Court of Appeals of 
the Seventh Circuit, says: 

"We deem It proper to observe hère that !t Is not essential that there be a 
written verdict slgned by jurors or by a foreman, and we hâve no doubt that, 
In cases where the court thinks it right to do se, It may announce its conclu- 
sion in the présence of the jury and of the parties or their représentatives, 
and direct the entry of a verdict without aslîing tlie formai assent of the 
Jury. Untll a case has been submitted to the jury for its décision upon dis- 
puted facts, the authority of the court, for ail the purposes of the trial, is, at 
every step, necessarily absolute; and its ruling upon every proposition, in- 
cluding the question whether, upon the évidence, the case is one for the jury, 
must be conclusive until, upon vrrit of error, it shall be set aside." 

The other assignments of error relate to the instruction of the 
court below to find a verdict for the défendant. In efïect, the trial 
judge held that the allégations of the complaint could not under the 
évidence offered support a verdict for the plaintifï. The complaint 
as originally filed contained two counts. The fîrst alleged that the de- 
fendant was responsible and liable for the négligence of one C. H. 
Britt, who it was set fortli had been employed by the défendant to 
blast and excayate a certain lot in the city of Asheville, under his, 
the defendant's supervision ; the second charged the défendant with 
the négligence of the said Britt, whom said défendant, it was alleged, 
had employed to blast and excavate said lot, the allégation being that 
by said négligence the plaintiff was injured. The testimony in the 
case demonstrated that Britt was an independent contractor, doing 
the work under his own contract and not under the supervision of 
the défendant. At the first trial of the case, the jury being unab^e to 
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reach a verdict were discharged. After said trial, on the plaintiff's 
motion permission was given him to amend his complaint, it being 
set forth in the order giving such leave that the amendment was not 
to constitute a new cause of action, but was to state the case so as to 
set up the responsibility of the défendant for the négligence of his con- 
tracter, in failing to use the requisite preventative précautions against 
the efifects of blasting, and was to change the form of other alléga- 
tions in regard to the négligent employment of a contractor. The 
plaintiff thereupon filed an amended complaint, in which he set out in 
full the contract between défendant and Britt for the excavation of 
said lot, and then alleged in substance, that at the time said Britt 
was so employed by the défendant, it was apparent to and in the con- 
templation of the défendant that the excavation of said lot so con- 
tracted for with said Britt, could and would only be donc by blasting 
with gunpowder or dynamite, or other dangerous agency; and al- 
though it was apparent and in the contemplation of the défendant 
that such blasting would be donc by the said Britt in the performance 
of the said contract, and although such blasting as the plaintiff averred, 
at the point where such excavation was to be made was intrinsicalîy 
dangerous, and was, in the ordinary mode of doing it, from its nature 
liable, unless précautions and preventative measures were taken, to do 
injury to others, the défendant did not, as it was his duty to do, re- 
quire of Britt, by contract or otherwise, that he use précautions or 
preventative measures, or see to it himself that such précautions or 
preventative measures were taken, to obviate injury to the plaintiff 
and others passing to and fro on said streets, and being in the neigh- 
borhood where said blasting was to be done, nor were such précau- 
tions or preventative measures used by said Britt in said blasting, 
nor did the défendant see that said précautions or preventative meas- 
ures were ùsed by the said Britt in doing said blasting. 

The second cause of action in the amended complaint recited the 
contract m the same words as were uaed in the first, and contained 
also a paragraph like that last described, except that instead of the 
word "contracted" in the sentence reading, "that the excavation of 
the lot so contracted with said Britt to be done" the word "con- 
tributed" is used. The défendant excepted to this amended complaint, 
alleging as ground therefor, that it had not been drawn in compliance 
with the court's order authorizing said amendment, which exception 
was sustained by the court in thèse words : 

"That the said amended eomplaint be, and the same is, hereby stricken ont 
in so far as it sets up that the work whicli the défendant employed the said Britt 
to perforai, was Inherently dangerous, and one in which the défendant, Mc- 
Xamee, owed a duty to the plaintiff to see that the said Britt took précautions 
and preventative measures for the protection of the plaintiff and others 
against danger, and that said défendant failed to see that said précautions 
and preventative measures were taken by Britt, on account whereof the plain- 
tiff suffered injury, and the said amended complaint was permitted to stand 
only in so far as it was authorized by order of the com-t, to wit, in so far as it 
sets up responsibility of the défendant for the négligence of the défendant'» 
contractor to use requisite preventative précautions against the eiïects of 
blasting, and changes the form of the allégations in regard to négligent em- 
ployment of contractor." 
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The trîj^l judge was of the opinion that the portions of the amended 
complaint soi held to be good made a case against the défendant for 
the négligence of his act. He was atso of the opinion that the tes- 
timony disclosed — as we doubt not it did — the fact that Britt was an 
independent contracter, responsible for his own acts, and that the de- 
fendant could not be held for any négligence of his. It will be re- 
membered that the original complaint sought to hold défendant re- 
sponsible for the act of Britt, because he (Britt) was the defendant's 
agent. The amended complaint seeks to go further, and to hold the 
défendant liable because he did not require of Britt, by contract or 
otherwise. that he use such précautions as were necessary to prevent 
injury to the plaintifï, and to others passing to and fro, in the neigh- 
borhood where said blasting was being done. By the amended complaint 
the plaintifï charges the défendant, not with the négligence of his 
agent, but with his own individual acts of négligence. He thereby 
introduces a new cause of action, and it was this that he was forbid- 
den to do under the court's order authorizing the amendment; and 
this also under the practice in North Carolina he was not permitted to 
do. Martin v. The Bank, 131 N. C. 121, 43 S. E. 558. The same 
rule is applicable in the courts of the United States. Shields v. Bar- 
row, 17 How. 130, 15 L. Ed. 158. It follows that as Britt was shown 
by the testimony to be an independent contractor, and not the agent 
of the défendant, the trial judge did not err in the ruling we hâve 
been considering. 

The court below further held that the plaintiiï by his testimony 
failcd to maintain the case alleged in his complaint; thus in eflfect 
taking the case from the jury and directing a verdict. There is no 
doubt but that in the courts of the United States the trial judge may 
withdraw a case from the jury, and direct a verdict for either the 
plaintifï or the défendant, as may under the évidence be proper. This 
may be done where the évidence is undisputed, or when it is of that 
character that the court, in the exercise of a sound judicial discrétion, 
would be compelled to set aside a verdict should one be returned in 
opposition to the court's views. Delaware, Lackawanna & Western 
Railway Company v. Converse, 139 U. S. 469, 473, 11 Sup. Ct. 569, 
35 L. Ed. 213. The exercise of this judicial discrétion is, as a matter 
of course, reviewable in an appellate court, and such review would 
necessitate an examination of the évidence. This court, in discussing 
this case when it was before it on other questions (McNamee v. 
Hunt, 87 Fed. 398, 300, 30 C. C. A. 653, 654), said: 

"The gist of this action îs that Britt was a négligent and careless man, 
withln the knowledge, or means of knowledge, of MeXamee ; that no provision 
was made in the contract for the observance of proper précautions in doing 
a pièce of work which necessarily required biastiug with explosive substances 
in the heart of a city ; that in fact the contractor did this work without tak- 
ing such précautions, and so negligently that a pièce of rock was thrown out 
by the blast, and struck the leg of the plalntifC below, who was at the door 
of a hotel on a. public street, out of sight of the blasting. The suit proeeeded 
upon the prineiple of the exception to the rule that employers are not general- 
ly liable for the acts of çontractors." 
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The law applicable to the facts disclosed in this record îs thus stated 
in Water Company v. Ware, 16 Wall. 566, 576, 31 L. Ed. 485 : 

"Where the obstruction or defect caused or created In the Street is purely 
collatéral to the work contracted to be done, and is entirely the resuit of the 
wrongfvil acts of the contractor or hls workmen, the rule Is that the employer 
Is not liable ; but where the obstruction or defect whlch oeeasioned the Injury 
results direetly from the acts which the contractor agreed, and was author- 
ized to do, the person who employs the contracter and authorizes him to do 
those acts is equally liable to the injured party." 

The plaintiiï below should hâve shown by compétent évidence, first, 
that Britt was a négligent and careless man, within the knowledge 
or means of know^ledge of McNamee ; second, that Britt was employée 
in a work which necessarily required blasting with explosive sub- 
stances in the heart of a city, and that no provision was made in 
the contract for the observance of proper précautions; third, that 
Britt did this work without taking proper précautions, and that he 
did it so negligently that the plaintiff as a resuit was injured. We 
hâve read carefully ail the testimony submitted to the jury. We find 
that the trial judge was not called upon to discuss disputed facts, or 
to solve doubts arising from the conflict of testimony ; nor was he re- 
quired to weigh the credibility of witnesses. It was incumbent upon 
him to détermine, on the motion submitted for his disposai, whether by 
the testimony offered he was compelled to submit the case to the 
jury for a verdict. Quite a number of witnesses were examined an 
questions relating to the blasting, the accident, and to Britt's réputa- 
tion as a contractor, and also to his carelessness in the performance 
of his work, but we are unable to find from the testimony anything 
which shows négligence on the part of McNamee, nor anything which 
brings home to him knowledge of carelessness on the part of his 
contractor. Nor is there any positive évidence that Britt was es- 
pecially engaged to do any work requiring the blasting of rock. On 
the contrary, McNamee himself, having been called as a witness by 
the plaintiiï, testified that he did not know that blasting was necessary. 
Therefore the trial judge held, and we are unable to say that he erred 
in his conclusion, that there was not sufficient évidence to show that 
McNamee was guilty of such négligence as would bring him within 
the exception to the gênerai rule. 

The plaintiff sought to show the réputation of Britt as an incompé- 
tent contractor. The gênerai réputation of incompetency cannot be 
given in évidence until the fact of incompetency has been established, 
and this with the view of showing that it was of such a character 
as would imply notice to the employer. Monahan v. Worcester, 150 
Mass. 439, 23 N. E. 228, 15 Am. St. Rep. 226. It is incumbent upon the 
party charging négligence to show it by proper évidence. This may 
be done by showing spécifie acts of incompetency, and by bringing 
them home to the knowledge of the master, or by showing them to 
be of such a nature and frequency that the master in the exercise 
of due care must hâve had them brought to his notice. 

The language of the Suprême Court of the United States, in Pat- 
ton V. Texas & Pacific Railway Ce, 179 U. S. 058, 660, 21 Sup. 
Ct 275, 276 (45 L. Ed. 361) is appropriate to the circumstances 
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surroundîng this case, as now presented for our judgment, We quote 
from the opinion as delivered by Mr. Justice Brewer : 

"At the same tlme, the judge Is primarily responsible for the .1ust outcome 
o( the trial. He Is not a mère moderator at a town meeting, submitting ques- 
tions to the jury for détermination, nor simply ruiing on the admlssibility 
of testimony, but one who in our jurisprudence stands charged with full re- 
sponslbility. He bas the same opportunity that jurors hâve for seelng the 
witnesses, for noting al] those matters in a trial not capable of record, and 
when in hls deliberate opinion there is no excuse for a verdict save in favor 
of one party, and he so rules by instructions to that effect, an appellate court 
will pay large respect to his judgment." 

We find no réversible error, and therefore the judgment com- 
plained of will be aiSrmed. 

MORRIS, District Judge (dissenting). I am unable to concur in 
the judgment of the majority of the court. I think that as to ail mat- 
ters which were ruled upon -when the case was in this court on writ 
of error in 1898 (87 Fed. 298, 30 C. C. A. 653) those matters were 
finally settled, and when the case was sent back for a new trial, the 
trial was to be proceeded with in accordance with those rulings. The 
amended complaint was filed August 3, 1896, and on the former trial 
the case went to the jury at the April term, 1897, on the issues raised 
by the amended complaint as restricted by the court's order of June 
23, 1897, and a verdict was rendered for the plaintiff. In that trial 
this issue, among others. was ofïered for submission to the jury: 

"(7) Was the said Britt (the contracter) so employed with the knowledge 
or in contemplation of his (defendant's) part that blasting with gimpowder, 
dynamite or other dangerous agency would be necessary, or would be used in 
making the excavation?" 

The answer to this issue appeared to the trial judge in that trial 
so clearly concluded by the testimony that he took it from the jury 
and answered it "Yes." This court, on the writ of error, speaking by 
Judge Simonton, said : 

"It therefore becomes a question of faet whether the condition of the soi! 
where the foundation was to be dug was such that McNamee (the défendant) 
must hâve known that blasting was necessary, and also whether he did not 
acquire this knowledge during the performance of the contra et. He dénies 
any such knowledge. Thèse questions of fact were for the jury to answer, 
but hls honor, the presiding judge, in submitting the issues to the jury, took 
from them the seventh issue. • * • In this, we are of opinion that there 
was réversible error." 

In another part of the opinion, the court, speaking of the issues raised 
by the pleadings, said: 

"The gist of the action is that Britt was a négligent and careless man with- 
in the knowledge or means of knowledge of McNamee; that no provision was 
made in the contract for the observance of proper précautions in doing a 
pièce of work which necessarily required blasting with explosive substances 
lu the beart of the city; that in fact the contracter did this work without 
taking such précautions, and so negligently that a pièce of rock was thrown 
out by the blast and struek the leg of the plaintiff, who was at the door of 
an hôtel on a public Street out of sight of the blasting. The suit proceeds up- 
on the principle of the exception to the rule that employers are not gcnerally 
liable for the acts of contractors. It rests upon the exception which is that 
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'when a person Is engaged In a work in the ordinary doing of whloli a nui- 
sance necessarily oecui's, the person Is liable for any Injury whicli may occur 
to third persons from carelessness or négligence, though the vorlt may be 
doue by a contracter.' Ware v. St. Paul Water Co., Ped. Cas. No. 17,172." 

The opinion then quotes from other cases to the effect that where 
the damage results directly from the acts which the contractor agreed 
and was authorized to do, and the person who employs the contractor 
authorizes him to do thèse acts, he is equally liable to the injured 
party. The opinion then proceeds : 

"This beihg so, a décisive question in the case is whether when McNamee 
made tbis contract he authorized the blastiug to be doue in order to com- 
plète it; or, in other words, whether in order to fulflll his contract the con- 
tractor necessarily had to blast, and McNamee linew this." 

The court then proceeds to say that as the contract is silent as to 
blasting, the question whether or not blasting must hâve been by 
reason of the known character of the ground to be excavated within 
the contemplation of McNamee, should hâve been left to the jury 
iipon the facts and circumstances and the inferences of the fact to be 
drawn from them. It follovvs, it appears to me, that this court finally 
settled, as between thèse parties, what were the issues raised by the 
pleadings and what was the law binding upon the parties, and finally 
settled that the seventh issue was a proper one to submit to the jury. 
At the trial in November, 1903, which gave rise to the présent writ 
of error, the judge then presiding directed a verdict for the défendant, 
taking, as it would appear, quite a différent view of the proper con- 
struction of the pleadings, and held that the plaintiff by the terms 
of his complaint had restricted the cause of action to one growing 
eut of the relation of master and servant, and as the proof had es- 
tablished the relation of owner and independent contractor, he held 
for that reason the plaintifï could not recover. 

I am unable to appreciate the criticism of the amende d complaint 
to the efïect that it sets up a new cause of action to which the plea 
of limitations would be a bar. In the original complaint the cause of 
action was based upon the same occurrences, but it alleged that Britt 
was employed by the défendant to perform the work, and with the 
knowledge and permission of the défendant, did the work negligently 
and injured the plaintifï. In the amended complaint the actual con- 
tract is set out, and it is alleged that at the time when Britt was so 
«mployed it was in the contemplation of the défendant that the exca- 
vation so contracted for could only be done by blasting, and was in- 
herently dangerous unless préventive précautions were taken to pre- 
vent injury and that no préventive précautions were taken, and that 
the défendant did not require Britt to use any in doing this blasting. 
The défendant did employ Britt to do the excavating. In the first 
complaint it is alleged simply that he employed him, and in the 
amended complaint it is alleged that he employed him under such a 
contract as in law makes him an independent contractor. The oc- 
currences are precisely the same, the injury is the same, and as to 
the exact contract between McNamee, the owner of the land, and 
Britt, its efïect when established was to narrow the ground of the de- 
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fendant's liability, but not, as it appears to me, to change the cause 
of action. Texas Pac. Ry. Co. v. Cox, 145 U. S. 593-604, 12 Sup. Ct. 
905, 36 L. Ed. 829. 

I think the ruling of this court had determined that a recovery 
could be had under the amended complaint, although the relation 
was that of owner and indépendant contractor. The trial judge fur- 
ther ruled tliat there was no sufficient testimony to show that Mc- 
Namee knew he was employing Britt to make an excavation which 
would necessarily require blasting, and which, being in the heart of 
the city, would be necessarily dangerous if done without proper pré- 
cautions to prevent injury. He further said, even if McNàmee knew 
that the excavation contracted for would require blasting, there was 
no évidence upon which the jury could find that McNamee failed in 
his duty to employ a person compétent to properly do the work, and, 
on the whole case, ruled that the plaintifï was not entitled to recover. 
In my opinion, the right of the plaintifï to recover under the amended 
complaint, if he could make out a case which came within the excep- 
tions to the rule that relieves an owfler from liability for the négli- 
gence of an independent contractor, had been settled in favor of 
the plaintiff. I think it was also settled that there was évidence from 
which the jury might infer that McNamee was aware that there was 
hard rock to be removed which would require blasting. I think it 
was also settled that if McNamee was aware, or became aware during 
the performance of the contract, that there was hard rock to be taken 
out and blasting was required in the ordinary mode of removing the 
hard rock, he was liable to the same extent as the contractor would 
be liable, because that was the work he had authorized the contractor 
to do; so that if the contractor was incompétent and négligent, and 
did not observe the proper précautions which should be observed in 
doing such a dangerous work in a city, then McNamee was also liable. 
The ruling of this court became for thèse parties the law of this case. 
I think, moreover, that the ruling is amply sustained by a great many 
well-considered cases. In 65 L. R. A., in the note to Jacobs v. Fuller 
& Hutsinpiller Co., on page 833, and also in the note on page 753 (Thomas 
V. Harrington), the cases are fully cited which establish the doctrine. 
This case, as reported in 87 Fédéral Reporter, is cited on page 756. 
It does not seem to me open to controversy that to blast hard rock 
with explosives in a city is an act which is inherently dangerous and 
subjects persons and property in the neighborhood to péril, unless the 
péril is specially guarded against, and if in this case there was évi- 
dence upon which the jury might hâve found that McNamee was 
aware that blasting was required, and that he failed to require Britt 
to use proper précautions to prevent injury, then the case should hâve 
been submitted to the jury. 

That there was évidence tending to support the above contentions 
which the plaintiff was entitled to hâve submitted, I am satisfied from 
the record. In this dissent it would be of no avail to analyze the 
statements of the witnesses, but I am satisfied that there was testimony 
tending to support ail the issues essential to the plaintiff's case. The 
weight of the évidence it was not the province of the trial judge to 
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détermine. It should, as I think, hâve been left to the jury. I do 
not think that it was a proper conclusion of law that no recovery 
could be had upon any view which could properly be taken of the facts 
the évidence tended to establish. Dunlap v. Northern R. R. Co., 130 
U. S. 649-652, 9 Sup. Ct 6i7, 33 U. Ed. 1058; Kane v. Northern 
Central Railway, 138 U. S. 91-94, 9 Sup. Ct. 16, 33 L. Ed. 339. 



DILLARD V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. October 23, 1905.) 

No. 1,182. 

1. INDICTMENT— .TOINDEE OF COUNTS — FeDEKAL STATOTE. 

Counts charglng a défendant with the forgery of Chinese duplicate cer- 
tiflcates, witli the uttering of such forged certificates, and with violating 
Rev. St. § 3169 [U. S. Comp. St. 1901, p. 2059], as an officer in the revenue 
service, by negligently and designedly permitting the commission of such 
offenses, may properly be ioined in the same indictment, under Rev. St. 
§ 1024 [U. S. Comp. St. 1901, p. 720], slnce they cover "acts or transactions 
connected together." 

2. Cbiminal IjAW— Writ of Ekkoe—Review— Discrétion or Court. 

The rultng on a motion to quash an indictment Is discretionary, and or- 
dlnarily not assignable for error. 

3. FoRGEBT — Indictment — Description of Offense. 

An indictment for forging and uttering Chinese duplicata certificates 
of résidence, such as a collector is authorized to issue on proof of loss of 
the origlnals, need not aver that origlnals were Issued or lost, nor to whom 
the duplicates v?ere issued, vyhere the certificates are described and the 
names of the Chinese persons to whom they purport to hâve been issued 
are given, and it is alleged that the persons to whom they were uttered 
were to tlie jurors unknown. 

4. Chiminal Law — Conduct of Trial — Discrétion of Court. 

The refusai of the court, during the taking of testimony In a criminal 
case, to permit the presenting at that time of a motion to dismiss as to 
certain counts of the indictment, was a matter wlthin Its discrétion, and 
is not ground for reversai, unless it is shown that préjudice resulted to 
défendant. 

5. Same — Revibw of Instructions — Failure to Except. 

Assignments of error in a criminal case, based on instructions given and 
the refusai to glve instructions requested, cannot be cousidered, where the 
record fails to show that any exceptions were taken to the charge or the 
refusai to charge. 

6. FoEQEBY — Evidence. 

Evidence admitted on the trial of a defend.ant for the forgery of Chinese 
duplicate certificates of résidence held compétent and material as tending 
to connect défendant with the offense charged. 

7. Ceminai, Law — Evidence — Otheb Offenses. 

On the trial of a défendant for the forgery of Chinese duplicate certifi- 
cates of résidence, other forged and fraudulent certificates not mentioued 
in the indictment, but shown to be in the handwriting of défendant, were 
admissible on the question of intent. 

[Ed. Note. — Eor cases in point, see vol. 14, Cent. Dig. Criminal Law, 
§§ 826, 830-832.] 

8. WlTNESSES— IMPEACHMENT— CONTRADICTORT StATEMENTS. 

A wltness cannot be impeached by showing contradictory statements 
made by him which are not relevant to any issue in the case. 

[Ed. Note. — For cases in point, see vol. 50, Cent Dig. Wituesses, i 1224.1 
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In Error to the District Court of the United States for the Northern 
District of California. 

The plaintifl In error was charged with forging duplicate certificates of rési- 
dence issued by the govemment of the United States, through a collecter of in- 
ternai revenue, to Chinese laborers entitled to be and remain in the United 
States, in place of original certificates lost or destroyed. Counts 1 to 5, inclu- 
sive, of the Indictment, charge the forging of five of such officiai documents on 
five specifled dates. Counts 6 to 10, inclusive, charge the uttering of the said 
five documents on the dates on which they were alleged to hâve been forged. 
Counts 11 to 15, inclusive, charge the plaintiffi in error, as an ofiSicer of the 
United States, wlth negligently and designedly permitting five acts of violation 
of the law on said dates, against the provisions of section 3169 of the Revised 
Statutes. Counts 16 to 24, inclusive, charge the uttering of nine other forged 
and fraudulent duplicate certificates on nine specifled dates. Counts 25 to 33, 
inclusive, charge nine offenses against section 3169, Rev. St. [U. S. Comp. St. 
1901, p. 2059], in permitting thèse nine violations of the law on the dates on 
Vifhich the said nine documents were uttered. PlaintifC in error moved to quash 
the Indictment, on the ground of misjoinder of counts. At the same tlme he 
demurred to the indictment, on the ground that none of the acts charged weve 
offenses against the United States, and upon other grounds, including that of 
misjoinder. The motion to quash was overruled by the court. The demurrer 
was sustained as to counts 11 to 15, inclusive, and counts 25 to 33, inclusive. 
The plaintifC in error was convicted on counts 10, 17, 19, and 21, and was ac- 
quitted on the other counts which remalned in the indictment. 

Samuel M. Shortridge and T. C. West, for plaintiff in error. 
Robert T. Devlin, U. S. Atty., and Benjamin L. McKinley, Asst. 
U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is assigned as error that the court overruled the motion to quash 
the indictment. Section 1024, Rev. St. [U. S. Comp. St. 1901, p. 720], 
defines the circumstances under which counts may be joined in one in- 
dictment. It is : 

"Where there are several charges against any person for the same act or 
transaction, or for two or more acts or transactions connected together, or for 
two or more acts or transactions of the same class of crimes or offenses, which 
may be properly joined." 

The plaintiff in error, having submitted with his motion to quash 
his demurrer to the indictment for misjoinder, which demurrer was 
sustained as to certain counts, cannot now be heard to complain that 
the indictment was not quashed, upon the ground that those charges- 
were originally included in it. There can be no doubt that the five 
counts charging forgery of Chinese duplicate certificates may be prop- 
erly joined with the five counts charging their utterance. Nor is there 
groUnd for saying that the five counts charging plaintiff in error with 
committing the five acts of violation of the law on the same dates may 
not be joined with them. They are ail "acts or transactions connected 
together" and are "acts of the same class of crimes or offenses." The 
trial court had the power to exercise its discrétion concerning the mo- 
tion to qtiash, or to require the prosecutor to elect as to which of the 
charges the défendant should be tried upon. Its ruling on a motion to 
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quash is ordinarily not assignable for error. Durland v. United States, 
161 U. S. 306, 314, 16 Sup. Ct. 508, 40 L. Ed. 709 ; Logan v. United 
States, 144 U. S. 263, 283, 12 Sup. Ct. 617. 36 L. Ed. 429; United 
States V. Rosenberg, 7 Wall. 580, 19 L. Ed. 263. 

As to the ruling of the court upon the demurrer on the ground of 
misjoinder, it is sufficient to point out that the indictment charges cog- 
nate crimes, and présents parts and phases of the same transactions. 
It is no objection to the joinde" of charges in one indictment that the 
charges set forth offenses of d'fferent grades, and are framed under dif- 
férent sections of the statutes, and are attended with différent penalties 
and différent procédure. Logan v. United States, 144 U. S. 263, 12 
Sup. Ct. 617, 36 L. Ed. 429 '; Dolan v. United States (C. C. A.) 133 
Eed. 440, 446 ; McGregor v. United States (C. C. A.) 134 Fed. 187. 

It is urged that the demurrers to ail the counts in the indictment should 
hâve been sustained, for the reason that they do not specify to whom the 
duplicate certificates were issued. or wherein the certificates were false 
and fraudulent, nor allège that original certificates of résidence had been 
issued, in lieu of which the duplicates were issued, nor that the origi- 
nals had been proven to be lost. The counts in each case charged that 
at the time and place specified the plaintiff in error did "unlawfully, 
wrongfully, knowingly, designedly, feloniously, and corruptly, and with 
intent to dcfraud, * * * utter, publish, and pass as true and genu- 
ine, to some person or persons to the grand jurors aforesaid unknown," 
and then described the instrument, and proceeded : 

"And which said false and fraudulent duplicata certificate of résidence was 
nunibered (giving the number), and which said false and fraudulent duplicate 
certificate of résidence then and there purported to hâve been Issued by said 
John C. Lynch, as collecter of internai revenue of the United States, in and for 
the First district of California, to one (naming the Chiuaman), wUo was there- 
in described as a Chinese laborer ; and which said false and fraudulent dupli- 
cate certificate of résidence, then and there purported to hâve been issued in 
lieu of original certificate of résidence numbered (stating the number), on 
proof of loss of said original certificate of résidence being filed with the col- 
lecter of internai revenue of the United States in and for the First district of 
California." 

Then followed a description of the certificate, in words and figures. 

In order to charge the offense defined by, the statute, it was not nec- 
essary to charge that there had been in fact an original certificate is- 
sued to the Chinese person named in the fraudulent duplicate, nor to 
allège that such original had been proven to be lost. The evil intended 
to be prevented by the statute might be accomplished as well where there 
had been no loss or proof of loss of an original certificate. Nor was it 
essential that the grand jury should hâve known to whom the plaintiff" 
in error delivered the false certificate. It was sufficient to say that the 
actual delivery was to persons unknown to the grand jury fDurland v. 
United States, 161 U. S. 314, 16 Sup. Ct. 508, 40 L. Ed. '709), coupled 
with the averment that it purported to hâve been issued to a certain 
Chinese person named therein. We find no error in the ruling of the 
court on the demurrer. 

The point is made that the trial court denied the plaintiff in error 
an opportunity to submit, at the close of the testimony for the 
^overnment, his motion to dismiss as to certain counts. The record 
141 F.— 20 
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shows that, when the prosecution rested, counsel for the plaintiff in 
error announced their désire to make a motion to dismiss as to certain 
counts, but stated that at that time they were not ready to présent the 
motion, for the reason that they were not able to segregate the vast 
number of exhibits introduced in évidence. They then proceeded to 
submit testimony for the défense. A day later they asked leave to make 
the motion. The court ruied that the motion should be made at the 
conclusion of the testimony, and remarked : 

"If there is any matter as to wMch you think there Is no évidence at ail In. 
you need introduce no évidence in regard to it." 

At the conclusion of the testimony the motion was made to dismiss as 
to ail the counts, on the ground that there was no évidence in the record 
to show that the certificates contemplated by Exclusion Act May 5, 1892, 
c. 60, 27 Stat. 35 [U. S. Comp. St. 1901, p. 1319], had ever been issued 
by the plaintifE in error. This motion was overruled. We discern no 
ground for saying that the court erred in denying permission to présent 
the motion at the time when the oiïer was made. At that time a con- 
sidérable portion of the évidence for the défense had been taken. It 
is argued that the refusai of the court to entertain the motion when it 
was first proposed to be made forced the plaintiff in error to go into 
his défense as to ail the counts and permitted the défendant in error in 
rebuttal to fortify its case. It is a sufficient answer to this to say that 
the trial court was vested with discrétion as to the order of proof and 
the conduct of the trial, and no préjudice to the plaintiff in error can 
be seen to hâve resulted from the refusai to entertain the motion at the 
time when it was first proposed. 

The plaintiff in error présents numerous assignments of error as 
to portions of the charge to the jury and the refusai of the court to give 
certain requested instructions. We are without power to enter into 
a considération Of thèse questions, for the reason that the record shOws 
that no exception whatever was taken either to the charge given or 
to the refusai of the court to give the requested instructions. 

It is said that the court erred in admitting in évidence certain testi- 
mony of the witness Sam Bat Sam. He testified that he first came to 
the United States by way of Mexico; that at Deming he had three 
photographs taken and gave them to a white man, and a month later 
received from Toy Man Sing, of San Francisco, a duplicate certifi- 
cate of résidence, and he identified that certificate as the one which 
was presented to him by the district attorney. To the question whether 
Toy Man Sing sent him a letter, objection was made, and was 
overruled. The answer was : 

"Yes, sir ; he did, but I did not retaln this letter. I cast it aside." 

He further testified that he paid $100 for the certificate. He was 
then asked what were the instructions in Toy Man Sing's letter. 
The court permitted the question to be asked on the promise of the 
district attorney to connect the plaintiff in error with Toy Man Sing. 
But, when the witness said that the white man showed him a letter 
from Toy Man Sing "saying there was a black man," the court in- 
terposed, and the witness proceeded no further. It is urged that the 
évidence so admitted was incompétent and hurtful, and that no con- 
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nection was ever shown between the plaintiff in error and Toy Man 
Sing or Sam Bat Sam. But the évidence shows that the plaintiff in 
error was a deputy collecter of internai revenue at San Francisco, 
and had the exclusive charge of the issuance of duplicate certificates 
of résidence to Chinese, and that every forged or fraudulent certifi- 
cate introduced in the case was in his handwriting and attested by 
his signature. One witness testified that shortly before the plaintiff 
in error left San Francisco Toy Man Sing came almost daily to the 
office of the collector, where he had conversations with the plaintiff 
in error ; that he came there so often that it became suspicious ; that 
he had seen the plaintiff in error at Toy Man Sing's place of business 
on three occasions during business hours of the day ; and that one of 
thèse occasions was but a day or two before the plaintiff in error 
left. In view of that évidence we can see no error in the ruling of 
the court as to Sam Bat Sam's testimony. Three Chinese testified 
that they were not entitled to certificates, not having been within the 
United States at the time of registration ; that they paid $100 each for 
the fraudulent certificates, ail of which were shown to be in the hand- 
writing of the plaintiff in error ; and two of thèse witnesses dealt with 
Toy Man Sing, and sent him money in payment for the certificates. 
It was clearly proper to show that Toy Man Sing frequently visited 
the office of the plaintiff in error, and that the latter had visited his 
store in Chinatown. The testimony as to the contents of the letters 
of instructions from Toy Man Sing to Sam Bat Sam and Yee To 
You was by the court excluded from the évidence, and ail the évi- 
dence concerning déclarations and acts of Toy Man Sing with référ- 
ence to Sam Bat Sam was struck out by the court. 

Complaint is made that the departure of Toy Man Sing from San 
Francisco to China was termed flight by the prosecution, but the 
record does not justify that criticism. À witness was asked when 
was the last time he saw Toy Man Sing in the city, and answered 
that: 

"It was In the montli of June, 1902. I hâve never seen him since. He Is 
ûot hère. He Is in China." 

The point is made that there was error in admitting the testimony 
of the witness Thomas that Toy Man Sing called on several occasions 
at the office of the collector of internai revenue for the certificate of 
one Lung Duck, and in admitting documents in évidence relating 
to that certificate. If there were error in the admission of this évi- 
dence, it was cured at the close of the testimony in the case, when 
the court specifically struck it ail out. 

It is contended that the Ho Quang photograph found in the store 
of Toy Man Sing was improperly admitted in évidence, for the rea- 
son that it was évidence of an act of a co-conspirator after the con- 
spiracy had come to an end. This contention cannot be sustained. 
The Ho Quang certificate was the subject of the twenty-fourth 
count of the indictment. That certificate, like the others, was in 
the handwriting of the plaintiff in error. The photograph on the 
certificate, which was the same as the photograph found in the store 
oî Toy Man Sing, did not agrée with the original photograph on the 
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certificate in lieu of which it purported to hâve been issued, and was 
not the photograph of the person described therein. Evidence had 
been adduced tending to connect Toy Man Sing with the plaintiff in 
errer, and the fact that the photograph of Ho Quang was found in 
the store of Toy- Man Sing, where the plaintifï in error had been 
seen shortly before the departure of Toy Man Sing from San Francis- 
co, made the évidence compétent and material. It was not in any 
sensé évidence of an act of a co-conspirator after the termination of 
the conspiracy. It was an act which must hâve been done at the 
same time with other acts with which the plaintifï in error was char- 
ged. 

Error is assigned to the admission of 27 other alleged forged and 
fraudulent certificates not mentioned in the indictment, and counse! 
for the plaintifï in error cite authorities which state the rule to be that 
évidence of the commission of other ofïenses not connected with the of- 
fense charged may not be admitted against the défendant. It is true 
that the prosecution cannot prove âgainst a défendant any crime not 
alleged in the indictment, in aid of proof that he is guilty of the crime 
■charged. But there are certain well-recognized exceptions to the 
rule, and one is that évidence of other crimes is compétent to prove 
the spécifie crime charged, when it tends to show the intent. It is 
well settled that, in cases of alleged forgery of checks and other in- 
struments, évidence is admissible to show that, at or near the time 
of the exécution of the instrument alleged to hâve been forged or 
uttered, the défendant forged or uttered or had in his possession 
similar forged instruments. Wood v. United States, 16 Pet. 343. 
10 L. Ed. 987; United States v. Snvder (C. C.) 14 Fed. 554; United 
States v. Kenney (C. C.) 90 Fed. 257 ; Packer v. United States, 106 
Fed. 906, 46 C. C. A. 35 ; Commonweaith v. Russell, 156 Mass. 196, 
30 N. E. 763. There was no error, therefore, in the admission of 
the other forged and fraudulent duplicate certificates. 

It is contended that the court erred in admitting évidence to show 
that the signatures "John C. Lynch" in red ink and black ink on the 
duplicate certificates mentioned in counts 16 to 24, inclusive, were 
forgeries, for the reason that the indictment charges that said cer- 
tificates are false and fraudulent, and sets out wherein they are false 
and fraudulent, and therefore the proof should hâve been limited 
to the allégations of the indictment. It is argued that, since the in- 
dictment did not charge that the certificates were forged, the plain- 
tifï in error was not notified that the government would undertake 
to prove that they were forged by him. It is contended, further, that 
the duplicate certificates of résidence admitted in évidence are not 
the duplicates contemplated by the statute, and are therefore incom- 
pétent to prove a violation of the act of May 5, 1892, for the reason 
that the original certificates are signed by O. M. Welburn, then the 
•collector, or by one of his deputies, while the so-called duplicates are 
signed in the name of John C. Lynch. In other words, the argument 
is that the word "duplicate" in the statute is used as synonymous 
with the words "a true copy." Turning to the language of the in- 
dictment, we find that it charges in the several counts that the plain- 
tifï in error did, with intent to defraud, unlawfully utter, publish, and 
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pass as true and genuine, a certain false and fraudulent duplicate 
certificate of résidence, purporting to be what is commonly known 
and described as a duplicate certificate of résidence, etc., and that 
the plaintiff in error well knew that said false and fraudulent certifi- 
cate of résidence was net a certificate of résidence issued by the col- 
lector of internai revenue of the United States in and for the First 
district of California. The plaintifif in error being thus charged with 
knowledge that the fraudulent certificate was not issued by the col- 
lecter, there can be no doubt that évidence was properly admitted 
to show that the signature attached to the same was not the true 
and genuine signature of the then collecter, but was forged by him- 
self ; and this, irrespective of the fact that the indictment did not 
directly charge him with the forgery. Nor does the law require that 
the duplicate certificate shall be an exact copy of the original as to 
the signature of the collecter. Act May 5, 1893, c. 60, § 7, 27 Stat. 
26 [U. S. Comp. St. 1901. p. 1321], provides that the Secretary of the 
Treasury shall make such rules and régulations as may be necessary 
for the efficient exécution of the act, and that he shall make such pro- 
visions that certificates may be procured in localities convenient to 
the applicants. Act May 5, 1892, c. 60, § 6, 27 Stat. 25 [U. S. Comp. 
St. 1901, p. 1320], prescribes the manner of procuring duplicates by 
those who hâve lost the originals. The forms of the certificates were 
prescribed by the Secretary, and the duplicate certificates, under the 
rules and régulations, were properly signed by the collecter, who was 
authorized to'issue the same. They ceuld not be signed by any oth- 
er. They are none the less the duplicate certificates contemplated 
by the statute, notwithstanding the fact that the name of the col- 
lecter on the duplicates may not be the name of the collecter whose 
name appeared upon the original certificate and whose term of office 
had expired. 

Errer is assigned to the admission in évidence of certain corre- 
spendence which passed between the cellector's office and certain 
offîcers of the government at El Paso, Texas, in regard to some of 
the duplicate certificates which were alleged to hâve been forged. 
There was, first, a letter to the collecter from a Chinese inspecter, 
inquiring as to the genuineness of the signature ef John C. Lynch 
to the duplicate certificate issued to Yee To You. A photographie 
copy ef the signature accompanied the letter. The letter was not 
brought to the attention of the cellector, but the plaintifï in error 
answered it, signed the name ef John C. Lynch to the answer, and 
stated therein that the signature inquired about was genuine. Fol- 
lewing this was a letter from the assistant United States district at- 
torney at El Paso te the collecter, requesting him to send there 
the volume centaining the original certificate. This letter was re- 
ceived by the collecter, and he testified that he directed the plaintifï 
in error to answer it and complv with the request. This answer was 
prepared by the plaintifï in errer, signed by the collecter, and mailed. 
The cellector testified that he directed the plaintiff in error to send 
the volume te El Paso, but that two weeks later he found it hidden 
.•iway in the file roem. This évidence was clearly compétent to show 
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the guilty knowledg-e and purpose of the plaintiff in error, and there 
can be no question that it was properly admitted. 

Error is assigned to what is designated improper conduct on the 
part of the district attorney, by which the plaintiff in error was de- 
prived of a fair and impartial trial. This assignment refers in part 
to several offers of improper évidence on the part of the district at- 
torney, which évidence was excluded by the court, and in part to 
certain language addressed by the district attorney to the plaintiff in 
error while the latter was upon the witness stand. It is not every 
proffer of improper testimony that will justify a charge of miscon- 
duct on the part of counsel. The only instance of improper conduct 
on the part of the district attorney which we find in the record oc- 
curred when the plaintiff in error had testified that the district at- 
torney had taken good care that he should not hâve a chance to in- 
spect certain documents concerning which he was being interrogated. 
To this thie district attorney replied that the witness had deliberately 
falsified matters . The court very properly interposed, and said : 

"You hâve no rlght to say that to a -witness upon the stand, no matter wheth- 
er he Is the défendant or not." 

No exception was taken to the language of the district attorney 
on this occasion, and no request was made to the court to instruct 
the jury in regard to the same. We think that the remarks of the 
court at the time sufïiciently cured the error. 

It is urged that the trial court erred in excluding testimony offered 
to inipeach B. M. Thomas and John C. Lynch, witnésses for the 
government. On the cross-examination of Thomas he was a'sked 
the following question as to déclarations made by him to the wife 
of the plaintiff in error : "And you said to her that you knew, and 
that Lynch knew, he (Lynch) had signed every one of thèse certifi- 
cates, didn't you?" to which the witness replied, "I did not." When 
counsel for the plaintiff in error thereafter inquired of the wife of the 
plaintiff in error whether Thomas had made such déclaration, an ob- 
jection to the évidence was sustained by the court, on the ground 
that it was an attempt to impeach the witness Thomas on a collatéral 
matter. He had not testified as to the signatures to the certificates 
or the handwriting thereof. He had testified that the body of the 
certificates was in the handwriting of the plaintiff in error, and that 
fact is not disputed. The évidence as to which the said witness was 
sought to be impeached was not relevant to any testimony of his 
as to any issue in the case ; nor was the fact which was so sought to 
be proven a fact which -would tend to discrédit the witness by show- 
ing bias, hostile feeling, or corrupt motive. The gênerai rule was 
therefore applicable. The test question is : 

"Could the fact as to whleh the prier self-contradiction Is predicated hâve 
been shown in évidence for any purpose independently of the self-contradic- 
tion?" Wigmore on Evidence, § 1020, and cases there cited. 

Thèse observations concerning the attempt to impeach the wit- 
ness Thomas are applicable to the attempt to impeach Lynch, and we 
lînd no error in the rulings of the trial court in excluding the offered 
impeaching testimony. 
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Error is assigned to the language of thç court concerning the ex- 
amination of the witness Lynch after he had testified that the signa- 
tures of his name to the certificate were forgeries. He was asked 
by the district attorney to state what chief mark or feature of the 
signatures led him to so testify. No objection was made to the 
question, but the court said: 

"I don't thlnk, In a matter of that kind, you hâve any rig'ht to cross-examlne 
your own witness. * * * A person knows his own signature, and he may 
not he able to deseribe the différent characteristics of it." 

We are precluded from reviewing thèse remarks of the court, for 
the reason that no objection was made, and no exception was re- 
served to them. 

There are other assignments of error which we hâve carefuUy con- 
sidered. We find no réversible error in any of them. 

The judgment is affirmed. 



DALTON et al. v. MOORE et al. 

(Circuit Court of Appeals, -Ninth Circuit October 16, 1905.) 

No. 1,116. 

1. WEIT of EBBOB — INCOMPLETE RECORD. 

It is the duty of counsel for a plaintitï In error to furnîsh the Circuit 
Court of Appeals with a full and complète transeript of the record as 
described in the certlficate to the bill of exceptions, including exhibits. 
or with the stipulation of opposing counsel waiving any part which i.s 
omitted. 

2. Teial — Instructions — Time fob Objections and Exceptions. 

Where a case was submitted to the jury but two hours before the ex- 
piration of the term by limitation, and the court refnsed to detaln the 
jury to give a party time to reduce his objections to the instructions to 
wrlting and présent the same, but gave Mm permission to présent them 
within a reasonable time after the jury had retired, which was donc, the 
fact that the objections were not taken before the jury retired does not 
deprive such party of the beneflt thereof. 

3. Parties— Reinstatement — Waiver of Objection. 

Where a plaintifC, who had been strlcken from the complaint on de- 
murrer for misjoinder, was permltted to be reinstated on the trial, and 
his name appeared in the title of the action in the verdict, the failure 
of défendant to object at the time of such reinstatement was a waiver 
of any objection to such action, and cannot be urged as ground for re- 
versai of the judgment. 

4. Mines and Mineeals — Flooding of Mining Claim — Measuee op Damages. 

The measure of damages recoverable for the flooding of a mining claim, 
preventing work thereon by plalntlfCs, who were lessees engaged in work- 
ing the same, is not the amount expendod by them for machinery and 
other equipment for prosecuting the work, but the value of the use of 
the claim during the time the work was prevented. 

[Ed. Note. — For cases In point, see vol. 34, Cent Dig. Mines and 
Minerais, § 247.] 

In Error to the District Court of the United States for the First Di- 
vision of the District of Alaska. 

Thls action was brought by the défendants in error (plaintifïs below) on 
-November 7, 1903, to recover damages iu the suni of $53,000 from the plain- 
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tlfEs In error (défendants below), alleged to hâve resulted from the flooding^ 
of the mlning ground of the plalntlffs by the nnlawful érection of a dam by the 
défendants. It appears from the pleadings that W. A. Mlx and T. D. Stewart 
were the owners of two placer mlning elalms, known as the "Jenks Fraction" 
and "No. 1 Above Discovery," on Porctiplne creek, in Alaska, and on Septem- 
ber 8, 1900, leased the Jenks Fraction claim, and so much of the adjolning 
No. 1 Above Discovery claim as was necessary to make a total length of 600 
feet along the creek, to F. F. Clark and John Biglow, for a period of a 
llttle over three years, until December 31. 1903. By the terms of this lease 
Clark and Biglow were to commence mlning work upon the creek bed aud 
low bars as soon as practlcable, and continue such work during the mlning^ 
season. In such manner as they should deem best. They were to make proper 
clean-ups, and to glve notice of the same to the lessors when the gold was 
taken from the upper 400 feet of the ground leased. 30 per cent, of the gross 
proceeds of this portion to be paid as royalty to the lessors, whlle the gold 
taken from the lower 200 feet was to be entirely retalnad by the lessees. 
The léssees were also to deliver water, by ditch or flume, to the lessors at a 
deslgnated point, in sufficient quantity to supply a No. 2 Giant. The lessors 
reserved the right to dump tailings in the flume or creek nmning through the 
mining claims, but in such manner as that they would be fuUy carried off 
by the water, and would in no way interfère with the worklng of the claims 
by the lessees. On October 5, 1900, the lessees, Clark and Biglow, entered 
into a contract with the plaintifts I. H. Moore and L. S. Kellàr, by which the 
plalntlffs agreed to advance money to Install a mining plant on said leased 
ground to the extent of $12,000, and to become responsible to Clark aiid 
Biglow for the performance of thelr covenants and agreements under their 
iease aforesaid, and in considération therefor were to recelve one-third of the 
■aet profits from the worklng of the property under the terms of the lease, 
the first money received over and above the running expenses to be turned 
over to the plalntlffs untll they should be reimbursed for the moneys ad- 
vanced by them. If the cost of installing the plant should exceed $12,000, 
one-third of the excess was to be pald by the plalntlffs and two-thirds by 
Clark and Biglow. In this contract it was stipulated that certain specifled 
inachinery should be installed, and a flume, not less than four feet in width 
iind three feet in depth, should be eonstructed to eonvey the water from 
McKinley creek to the leased ground, and that said flume and other prop- 
erty pertaining to the contract should become the joint property of t'ie 
parties to the contract This contract was thereafter ratlfled by the lessors, 
Mix and Stewart In October, 1901, Biglow assigned ail his rlghts under the 
said léase to the plaintifïs, and in .Tune, 1902, Clark did the same. Between 
October 5, 1900, and June 1, 1902, the plalntlffs placed upon said leased 
ground the necessary mlning machinery, buildings, elevators, etc., for opéra- 
tion thereof, at an alleged expense of $27,000. 

The défendants were the owners of and operating a mining claim im- 
mediately below the Jenks Fraction claim, known as Discovery claim, on 
Porcuplne creek, which creek ran through and across the property leased by 
the plalntlffs and the property of the défendants. After the water of this 
creek was diverted by the mines, flumes, and water pipes of the plalntlffs, 
it was returned to the bed of said creek for the use of the défendants in the 
opération of their mining properties. In May, 1902, the défendants built a 
dam in said creek on their claim, just below the lower boundary of the Jenks 
Fraction claim. It is alleged that this dam crossed the creek from bank to 
bank, and was eonstructed so carelessly that it served as an obstruction in 
the stream, and prevented the water from flowing through the channel thereof, 
aud that this dam was placed in the creek against the plalntlffs' protest, and 
that défendants knew it would cause damage to plalntlffs. It is alleged that 
the dam eaused tlie water to back up and inundate the promises of the plain- 
tiffs, filling with water a pit which plalntlffs had dug ; that plaintiffs notifled 
défendants of thèse facts, and défendants promlsed that, as soon as plain- 
tiffs were ready to begin opérations, they would remove the dam or alter its 
construction so that It would not inundate or submerge plaintiffs' property ; 
that by reason of thèse promises the plaintiffs fluished their plant, and on 
June 10, 1902, commenced opérations and proceeded to pump the water out 
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of the plt, uslng thelr pumps and elevators and a large number of men, untll 
June 22, 1902, but found that nothing bénéficiai could be accomplished, be- 
<-ause of the time and attention needed in keôping the premlses clear of 
water ; that on said June 22, 1902, tthe dam was pavtially removed and the 
obstruction to the water OTercome by reason thereof, and défendants promised 
to leave the same out. It is alleged that plaintIfCs then proceeded to put 
their premises into condition ïor mining, removing débris and deposit caused 
by the backing up of the water, and contiuued their work untll July 8, 1902, 
when the défendants again caused the water to be backed up upon and to 
submerge the premlses of the plaintiffs, and flll the plt in which plaiutlffs 
were working; that between July S and August 5, 1902, plaintiffs contiuued 
thelr efforts to mine, relying upon the assurances of défendants that they 
would remove the dam, but that such efforts were unavailing on account of 
the water, and the labor and amount paid therefor was a loss to plaintiffs ; 
that on August 10, 1902, défendants caused a portion of the dam to be re- 
moved, whereby the water lowercd to some extent, but not enough for plain- 
tiffs to operate their mine, owing to the débris that had gathered above the 
dam ; and that between August lOth and 23d the plaintiffs worked at pump- 
ing out the water and clearing away débris, and on the last-mentioned date 
were able to résume mining opérations, continuing the same until September 
23, 1902, when they were obllged to close down their plant by reason of the 
submerging of thelr premises by the backing up of the water, caused by an 
embankment which had formed of the refuse matter coming down the creek 
and lodging against the remaining portion of the dam. It is alleged that 
thèse obstructions hâve ever since remained in said creek, causing the water 
to back up over the plaintiffs' premises in such manner as to entirely render 
the same valueless as mining property, and submerging the machinery and 
improvements thereon ; that the plaintiffs hâve, by the wrongful and négli- 
gent acts of the défendants, been prevented from operating the mining prop- 
erty for the season of 1903 ; and that their lease thereof expires on the Slst 
day of December, 1903. It is alleged that the leased premises were rich in 
gold, and could hâve been very profitably worked by the plaintiffs, had they 
not been prevented from so dolng by the wrongful acts of the défendants. 

A motion to strike out certain paragraphs of the complaint was denied, 
and a demurrer to the complaint on the grouud of misjoinder of parties plain- 
tiff was overruled by the court below. 

The défendants, in their answer, admit their owuershlp of Discovery claîm, 
and the building of the dam in May, 1902, but deny generally the other alléga- 
tions of the complaint. As matter of défense, they aver that tne dam built 
by them In no manner caused the water of the creek to flood any ground 
claimed by plaintiffs, and that it was so built as to raise the level of the 
water of the creek only about one foot above the ordinary level, with the 
objeet of causing the water to flow into a flume to be used by the défendants 
In mining opérations. It is averred that the flooding of the pit which plain- 
tiffs had sunk In the bed of the said creek, and ail the damage resultlng to 
plaintiffs by reason of the rise of the waters of the creek, were caused by 
the plaintiffs' own négligence during the prosecutlon of their work, by dis- 
charging their tailings into said creelc onto défendants' claim at a point Im- 
mediately below the upper boundary thereof and about 10 feet below plain- 
tiffs' pit, and that said tailings accumulated in the channel of the stream, 
causing the water to aecumulate above such point, and said backwater, to- 
gether with the natural underground flow or seepage water beneath the bed of 
the stream, caused the flooding of the pit. It is alleged that the flooding was 
further contributed to by the fact that the large flumes carrying water over 
the plaintiffs' premlses were so negllgently constructed as to fail to hold the 
waters. but the same were released into the channel of the stream above the 
plt, and by natural flow eutered the same. It is further alleged that after 
plaintiffs' complaints to défendants, about August 10, 1902, an agreement 
was had between them, for the purpose of amicably settllng their différences, 
permitting plaintiffs to continue to dump their tailings on Discovery claim, 
the défendants promising to destroy the dam so as to restore the flow of the 
stream to Its natural level. in considération of which it is alleged that plain- 
tiffs agreed to and did release défendants from any and ail claims fot 
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damages by reason of havlng erected sald dam. It Is alleged that défendants 
dld then destroy the sald dam so as to restore the flow of the waters to their 
natural level, and hâve nevêr since rebullt or repaired tlie same, and that 
plalntiffs contlnued thelr efforts to successfully work the ground elalmed by 
them untll some tlme in the month of September, 1902, wnen they abandoned 
the venture, and hâve not since attempted to work the ground. 

The trial of the ease resulted in a verdict in favor of the plalntiffs in the 
suœ of $13,083,06. Judgment was entered thereupon, and the case brought 
to this court upon writ of error. 

Malony & Cobb (Alfred Sutro, of counsel), for plaintiffs in error. 
John R. Winn, 1,. R. Gillette, and Lewis P. Shackleford (Charles 

B. Marks, of counsel), for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts). The défend- 
ants in error interpose .a preliminary objection to the transcript of 
record in this case, on the ground that certain exhibits introduced in 
évidence in the court below, and made a part of the bill of exceptions, 
hâve nôt been iransmitted to this court. It appears from the évidence 
that thèse exhibits were two plats or charts showing the gênerai lo- 
cation of the claims ovmed by the parties to the action on Porcupirie 
creek, and thé flume and dam referred to in the évidence, and a num- 
ber of photographs of the premises takcn at différent times, showing 
the improvements on the grounds and the différent stages of the water 
backed up by the dam. The failure of counsel for the plaintiffs in er- 
ror to hâve thèse exhibits attached to the record is not satisfactorily 
explained; and, while we do not fînd that they would be of any as- 
sistance to the court in determining the questions of law involved 
intheassignmentsof error,thisfactisno excuse. It was the duty of coun- 
sel for the plaintiffs in error to furnish this court with a full and com- 
plète transcript of the record as described in the certificate to the bill 
of exceptions or the stipulation of opposing counsel waiving the pro- 
duction of the exhibits, and his failure in this respect is a sufficient 
cause for censure. But we do not consider it sufficient, under the 
circumstances of this case, to justify a dismissal of the writ of error. 

It is further objected by the défendants in error that this court can- 
not consider the exceptions taken by the plaintiffs in error to the in- 
structions given to the jury by the lower court, for the reason that 
the exceptions were not taken until after the jury had retired to con- 
sider their verdict ; citing the cases of Western Union Tel. Co. v. Baker, 
85 Fed. 690, 29 C. C. A. 393; Yates v. United States, 90 Fed. 57, 32 

C. C. A. 507, and Thiede v.Utah, 159 U. S. 533, 16 Sup. Ct. 63, 40 L. 
Ed. 237. 

The following proceedings were had with respect to the instructions 

of the court given to the jury : 

"The' above and foregolng Instructions were given to the jury at about 10 
c'cloclc at night on the last day of the court, whlch neeessarily expired at 12 
o'clock at night. After the instructions were read counsel for the défendants 
came to the court and asked for time in which to présent his objections to 
the instructions and to rcducs' the sauie to writing. The court, being of the 
opinion that to detain the jury until such objections were made would be 
practically to make the resuit of the case abortive, permitted counsel to make 
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his objections and take his exceptions to the Instructions after the jury 
retired to consider of their verdict and wlthin a i-easonable time. The ver- 
dict of the jury was returned shortly before 12 o'clocli, and défendants filed 
their motion for a new trial, which was continued for hearing untll the next 
term, and court thereupon adjourned. TJnder the statement of the court as 
above made counsel now présents his objections and exceptions to the sevei-al 
instructions as above set forth as his bill of exceptions in that behalf, and 
the same is allowed on this lOth day of December, 1903, and ordered filed 
and made a part of the record herein, over objections of plaintifl." 

The verdict of the jury was returned and entered of record Novem- 
ber 38, 1903. The objections and exceptions were allowed on Decem- 
ber 10, 1903, and filed December 18, 1903. A motion for a new trial was 
made immediately upon the entry of the verdict, and was denied on July 
23, 1904. The instructions to the jury were given near the close of the 
term, and it appears to hâve been the opinion of the court that the 
case should be concluded before the end of the term at midnight, in 
order that the regularity of the proceedings should be preserved. To 
accomplish this purpose, the court, before the case was closed, per- 
mitted counsel to take his exceptions afterwards that the jury might 
take the case without delay. The questions involved in the instruc- 
tions were well understood by court and counsel, and there was no 
misunderstanding as to the instructions that were given and refused, 
or the exceptions that counsel desired to take thereto. We think the 
plaintififs in error cannot be deprived of their exceptions to the charge 
to the jury by the action of the court. Ah Lep v. Gong Choy, 13 Or. 
211, 9 Pac. 483. 

It is assigned as error that in the complaint there was a misjoinder 
of parties plaintifï — that Stewart, the lessor, was joined with Moore 
and Kellar, lessees, in an action that charged no injury to the free- 
hold estate. The objection was taken by demurrer, and was sustained 
by the court. Subsequently, upon the trial and after the conclusion 
of plaintifFs' testimony, counsel for plaintififs asked the court for the 
reinstatement of Stewart as a party to the cause. This motion was 
probably based upon the terms of the original lease of Mix and Stew- 
art to Clark and Biglow, under which the lessors were to receive a 
royalty of 30 per cent, of the gross proceeds of gold taken or washed 
from the upper or south 400 feet of the creek bed and low bars there- 
of. But, however that may be, the court said in reply to this motion : 
"Well, if you want to put him in, and there is no objection, put him 
in." There was no objection, and while there was no order made 
making him a party to the action, his name appears in the title to the 
action in the verdict of the jury. The failure of the défendants to 
interpose an objection to the reinstatement of Stewart as a party plain- 
tifï was a waiver of ail objection to such action by the court, and can- 
not now be made a ground for the reversai of the judgment. 

The next question relates to the measure of damages. In the com- 
plaint plaintifïs alleged, as one of the éléments of damages sustained 
by the plaintifïs, that between October 5, 1900, and June 1, 1902, they 
expended for improvements, machinery, and for labor performed and 
done upon the leased premises the sum of $27,000, and that by reason 
of the wrongful, careless, négligent and malicious acts of the défend- 
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ants the machinery and improvements placed upon the premises be- 
came an entire loss. The défendants moved to strike out this para- 
graph of the complaint, on the ground that the matters and things 
therein set out were irrelevant, immaterial, and redundant, and that 
the expenditures therein set out were made before the alleged tort 
by the défendants, and the alleged tort in no wise caused or contribut- 
ed to the alleged expenditures, and was not shown to hâve been con- 
nected therewith. The motion to strike out was denied. This part 
of the complaint was also demurred to, and the demurrer overruled. 
In support of the allégation, the plaintifFs introduced the évidence of 
Dr. L. S. Kellar, one of the plaintifïs, whose évidence tended to show 
that up to June 10, 1903, the cost of the machinery laid down upon 
the ground was $13,997.33, and the cost of the labor in putting up the 
machinery was $4,509. This witness also testified that the cost of 
labor in 1901 in excavating and in putting in elevator and machin- 
ery was $8,091.33, and that the cost of labor from June 10 to August 
23, 1903, was $1,361.35. The aggregate of thèse several items was 
$26,958.70. The witness also testified that at the time of the trial 
the machinery could not be sold for anything, and that it could not 
be moved to any other place so as to realize anything out of it. This 
évidence was admitted over the objections of the défendants. The 
court instructed the jury upon this feature of the case as follows : 

"If you are satisfied by the weight and prépondérance of the évidence that 
the plalntlff entered upon this mining enterprise in good faith and necessarily 
expended in preparing to work their ground the sum of $27.000.00, and that 
this money was necessarily expended in order that the plaintif? might work 
bis ground sucoessfully and get his plant in position for mining, and if you 
are further satisfied by the prépondérance of the évidence that the défend- 
ants were fully informed of the nature and duratlon of the mining license or 
lease upon which the plaintifT has entered, and you are further satisfied by a 
prépondérance of the évidence that the défendants, by the construction of 
the dam across the creelc, and as the immédiate conséquence of the construc- 
tion of saîd dam, flooded ont the plaintifCs, and made it reasonably impos- 
sible for them to continue their work of mining, and that they were abso- 
lutely prevented therefrom up to the détermination of their lease or license 
by such acts of défendant, then you should find for the plaintiflf in this 
cause. And. if absolutely prevented by the défendants from mining the 
ground the plaintiffis had entered upon throughout the whole term of their 
lease, the measure of the plaintiffs' damages is the necessary expenditure 
made in preparing for such work, less the value of the machinery and ap- 
pliances after the wrong of which they complain was eommitted. You are 
further Instructed, gentlemen of the .iury, that this claim of damages and 
this measure of damages can only be resorted to If you find by the prépondér- 
ance of the évidence that the plalntlff has been absolutely prevented by the 
défendants from doing any work upon their claim after the wrong complained 
of, and that their expenditure has become wholly lost." 

To this instruction the défendants interposed the following objec- 
tions : 

"(1) The measure of damages given the jury Is not the measure of damages 
under the law and the évidence in this case. (2) The évidence conclusively 
showed that plaintiffs were not absolutely prevented from working their 
lease during the whole term of their lease. but did In fact work out 135 feet 
of the 600 feet elaimed under the lease. (3) The évidence conclusively show- 
ed that the dam complained of was entirely removed In August, 1902, 
and did not prevent or hluder plaintiffs from working thereafter. (4) 
The term of the lease mentioned did not expire till long after this suit 
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was brought, and untîl after the trial hereof. (5) The évidence was un- 
dlsputed that the plaintiCCs had extracted $2,100 In gold from the 135 feet 
of ground worked, and the measure of damages given allowed the plaintiffs 
to recover the expenses of extracting said gold and the value of the gold 
as a net profit" 

It is manifest that the measure of damages hère stated was erro- 
neous. It does not appear from the évidence that the backing up of the 
water onto plaintifïs' premises injured the machinery placed upon 
the premises. The fact that the machinery could not be sold for 
anything at the time of the trial, and could not be moved to any other 
place so as to realize anything, had relation to the situation of the 
property, and not to the action of défendants' dam. Its lack of value 
at that place to others than the plaintifïs would hâve been the same 
if there had been no dam. Its lack of value to the plaintiffs was by 
reason of the fact that for a certain time défendants' dam backed up 
the water upon plaintiffs' claim, and during that time they could not 
use the property. Suppose that the machinery, by reason of its loca- 
tion and the difficulty of getting other machinery into that place, had 
increased in value in an amount equal to any damages sustained by 
the plaintiffs, would that circumstance hâve deprived the plaintiffs 
of their right to recover damages from the défendants for their acts 
causing the loss of the use of this claim ? The law stated by the court 
would hâve that effect. Again, suppose the claim itself was of so 
little value that the plaintiffs, even with their costly machinery, could 
not work it at any profit at ail, under the instructions complained of 
the act of the défendants in preventing plaintiffs from working the 
ground would render the former liable for the cost of the machinery. 
This manifestly would be grossly unjust, and goes to show that nei- 
ther the cost nor the value of the machinery was the proper test of the 
plaintiffs' damages. On the contrary, the true measure of damages 
was the rental value of the property during the time plaintiffs were 
deprived of its enjoyment. The measure of damages is the direct 
pecuniary loss sustained by the party. The damages to be recovered 
must always be the natural and proximate conséquence of the act 
complained of. The fact that this rule may be difScult of application 
in a given case is not a sufïicient objection. But it does not appear to 
be difïîcult of application in this case. The plaintiffs held a lease 
of the claim dated September 8, 1900, which expired on December 
31, 1903. The term was a little over three years. The évidence 
shows that plaintiffs were ready to go to work on the claim on June 
10, 1903, but by reason of the water on the claim, backed up by de- 
fendants' dam, they did not get to work until August 23, 1902. They 
worked the claim for one month, or until September 23, 1902, taking 
out $2,100 in gold, at an expense of about $1,500, mining 135 feet of 
the 600 feet of leased ground. Had such property no rental value 
that could be determined by évidence ? We think it had, and that 
upon proper allégations in the complaint the fact might hâve been 
established by évidence. For this erroneous ruling with respect to 
the complaint and in the instructions to the jury, the judgment must 
be reversed. The other errors assigned do not call for discussion. 

Judgment reversed, with instructions to grant a new trial. 
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BRUMBY V. JONES et al. 

(Circuit Court of Appeals, Flfth Circuit October 2, 1905.) 

No. 1,402. 

Bankbdptct — EQtriTT Jusisdiction of District Courts — Plenaky Suits. 

The equity jurlsdlctlon conferred on district courts by Banlcr. Act July 
1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418], is llmited to 
matters connected with the administration of bankrupt estâtes, and such 
court Is wlthoUt gênerai equity jurisdietion to entertain a plenary suit 
by a thlrd person to cancel the satisfaction of a mortgage and déclare a 
trust in mortgaged property of a bankrupt which is not in the possession 
of his trustée, nor a part of the estate for distribution, and in whIch bis 
gênerai creditors hâve no interest. 

Pétition for Revision of Proceedin^s of the District Court of the 
United States for the Northern District of Georgia, in Bankruptcy. 

Mrs. M. C. Jones, In her own behalf, and as the next friend of Annie L. 
Jones and J. P. Jones, flled a pétition of intervention against John H. Wykle, 
as trustée In bankruptcy of T. R. Jones and L. S. Mumford, in the District 
Court of the United States for the Northern District of Georgia. The alléga- 
tions of the pétition are. In substance, that on October 8, 1890, J. P. Jones 
died, leavlng a will ; that T. R. Jones, the bankrupt, aceepted the nomination 
and appointment of executor under sald wIU ; and that the petltloners are the 
only legatees and beneflclaries under the wlll. On December 14, 1896, T. R. 
Jones made and executed unto T. R. Jones, executor of the estate of J. P. 
Jones, deceased, a mortgage on a certain parcel of land owned and occupled 
by said T. R. Jones and famlly as a homestead, situated in Bartovc county, 
Ga., to secure a debt owed by hlm to T. R. Jones, executor as aforesaid; he 
having used the property of the estate. On October 4, 1901, sald T. R. Jones, 
as executor of the wlll of J. P. Jones, deceased, caused to be entered across 
the face of sald mortgage, in the record book of mortgages in the Clerk's of- 
fice of the superior court of Bartow coanty, Ga., "Satisfled and canceled" ; 
that on Aprll 2d, 1902, sald T. R. Jones made and executed to om J. G. Lowry 
a mortgage on the same pièce of land, which mortgage was subsequently. In 
1902, transferred to L. S. Mumford ; that the sum for which the said mortgage 
to T. R. Jones, executor, was given was not pald at the time sald entry of sat- 
isfaction and cancellatlon was made, nor has any part thereof been pald since ; 
that at the time of the cancellatlon of said mortgage on October 4, 1901, and at 
the time of making the mortgage to said Lowry, T. R. Joues was insolvent ; 
that he was adjudicated a voluntary bankrupt on January 31, 1903, atïd that on 
February 27, 1903, John H. Wykle was duly appointed trustée for the estate 
of sald bankrupt. The prayer of the pétition Is that the cancellatlon of the 
mortgage by T. R. Joues, as executor, be annulled; that the mortgage be de- 
clared and decreed a first and superior lien on said property; and that the 
property be sold by the trustée, and the proceeds of sald sale be devoted to 
■the payment of the claims of the petltloners. 

On June 24, 1903, John H. Wykle, trustée of T. R. Jones, bankrupt, filed an 
answer to the sald pétition of intervention, nelther admitting nor denying 
the material statements contalned therein, having no personal knowledge of 
the same, and statlng that the property descrlbed in the sald pétition was 
then occupied by the f amily of said T. R. Jones, the bankrupt ; and he prayed 
that the same be turned over to him to be administered as part of the estate 
of said bankrupt, and that he be Instructed to hold the proceeds thereof 
untll the further order of the court. On January 28, 1904, Mrs. S. O. Brumby 
was allowed tci be made a party défendant to sald pétition, Instead of L. S. 
Mumford. On January 29, 1904, said S. O. Brumby flled a plea to the 
jurisdietion of the court, which plea was overruled. She then flled gênerai 
and spécial demurrers to the pétition, which were likewise overruled. Where- 
upon sald défendant, Brumby, iiled an answer to the pétition, averrlng that, 
(or want of sufficient Information, she could nelther admit nor deny the 
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allégations thereof, and prayed that the petltioners be held to strict proof 
of tlie same. Further answering, she alleged that the mortgage referred to 
in the pétition as having been transferred to L. S. Mumford was on October 
9, 1903, transferred by said Mumford to J. G. Lowry, and on the same date 
was transferred by said Lowry to her. Subséquent to the flling of the 
answer of John H. Wykle of June 24, 1903, and some time subséquent to 
December 14, 1903, said John H. Wykie, trustée, filed a further answer, 
stating that, as trustée and representing the unsecured creditors, he dls- 
claimed any interest in the matters involved in the contentions of the 
parties as contained in said pétition, further than to carry out the direction 
and order of the court in the premises. 

It appears from the record that T. R. Jones was named and appointed 
as exécuter of the will of J. P. Jones, deceased, to act without bond, aiid to 
settle wlth the beneficiaries under the will wheu the yoiini^est child reachùd 
the âge of 21 years, which, It appears, would be in October, 1909. It also 
appears that on December 14, 1896, the date of the mortgage made by T. K. 
Jones to T. R. Jones, exécuter, there was a balance on hand due the estate 
of J. P. Jones, deceased, of ,'P7,097.7G, and that on February 17, 1903, about 
15 days before the flling of the original pétition herein, the balance on hand 
due said estate had been reduced to $5,794, as shown by the returns of said 
T. R. Jones, as exécuter, to the ordinary of the county, and that during the 
intérim said executor provided for the maintenance and support of the 
famlly of the deceased out of the funds of the estate. The returns made by 
said executor to the ordinary, from tlnie to time, show that he charged him- 
self, In his accounts, with Interest on the amouut of the balance In bis hands 
due the estate. It further appears that at th'e time T. R. Jones made the 
mortgage to himself, as executor of the estate of J. P. Jones, deceased, thera 
were judgments coming agalnst him, and he made the mortgage to enable 
him to go on and make money to pay ofC the judgments and not hâve his 
home sold; that he subsequently paid ofif the .ludgments and canceled said 
mortgage; that said Jones deposited the mortgage in the proper office for 
record, and the same was duly recorded, after which he repossessed himself 
of It, and has slnce retained it in his possession. 

On May 13, 1904, the following order was made and entered by the Dis- 
trict Court: "First. That the cancellation by T. R. Jones, executor, dated 
October 14, 1901, of the mortgage dated December 14, 1896, given by T. R. 
Jones to T. R. Jones, executor, be and the same is hereby, annulled. Second. 
It Is further ordered, adjudged, and decreed that the said mortgage glven by 
T. R. Jones to T. R. Jones, executor, dated December 14, 1896, recorded in 
Book M of Mortgages, p. 233, in the office of the clerk of the superior court 
of Bartow county, Ga., is hereby held, declared, and decreed to be the best, 
flrst, and superior lien and mortgage on and coverlng the property In said 
mortgage descrlbed. And it is decreed that the above-described mortgage 
be, and the same Is, superior to the mortgage now held by Mrs. S. O. 
Brumby, défendant. In thls intervention, and coverlng this same property. 
Third. It is furthermore ordered, adjudged, and decreed that the amount 
of said mortgage Is $5,794, principal, and Ç557.58, Interest to date, at the 
rate of 7 per cent, per annum. Fourth. It is furthermore ordered, adjudged, 
and decreed that the property by said mortgage covered be sold to the 
hlghest bidder, free from Incumbrance, on the first Tuesday in July, 1904, 
by John H. Wykle, trustée, at public sale, after notice published once a 
week for four weeks in the newspaper in which the notice of sheriff's sales 
in Bartow county are published. Sixtb. It Is furthermore ordered, adjudged, 
and decreed that the proceeds of said sale be applied to the payment 
of, first, taxes due' on said property; second, to the cost and expense of thls 
litigation, and the sale of the property, as aforesaid ; third, to the satisfac- 
tion of the mortgage hereinbefore established; fourth, the balance, if any, 
to be applied as by law directed. Seventh. It is furthermore ordered, ad- 
judged, and decreed that thls case, ineluding exceptions and objections to 
ail rullngs made on demurrers and pleas sinee November 17, 1903, be open for 
appeal or pétition for revlew for 20 days from the date of this deerœ, and 
ail appeals or other motions for revlew must be Cled and signed withln that 
time." 
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The several ruHngs of the District Court on the questions raised lu the 
case are brought hère for review. 

John T. Morris, for petîtioner. 
Barry Wright, for respondents. 

Before FARDEE and SHELBY, Circuit Judges, and TOULMIN, 
District Judge. 

TOULMTN, District Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

In efïect, there are only two questions in this case, either of which, 
if decided in favor of the appellant, will control its décision and re- 
quire a reversai of the case. Thèse are the questions of jurisdiction. 
and of the validity of the mortgage of T. R. Jones to T. R. Jones, ex- 
ecutor of the estate of J. P. Jones, deceased. The primary object of 
the pétition (which is in the nature of a bill in equity) filed in the case 
is thé annnlment of the cancellation of said mortgage. 

1. The first question presented for our considération is as to the 
jurisdiction of the bankrupt court to hear and détermine the contro- 
versy between the real parties to this cause. The subject-matter of the 
suit is one of équitable cognizance purely. The District Court does 
not possess the gênerai power to entertain a suit in equity, and, unless 
the bankrupt act has conferred upon it jurisdiction to entertain a ple- 
nary suit in equity, such a suit cannot be maintained. Havens & Ged- 
des V. Pierek, 120 Fed. 244. 57 C. C. A. 37; Bardes v, Bank, 178 U. S. 
535, 20 Sup. Ct. 1000, 44 L. Ed. 361 ; First National Bank v. Chicago 
T. & T. Co., 198 U. S. 280, 35 Sup. Ct. 693, 49 L. Ed. 1051. The 
bankrupt act confers on the district courts, as courts of bankruptcy, 
such jurisdiction at law and in equity as will enable them to exercise 
original jurisdiction in bankruptcy proceedings. As courts of bank- 
ruptcy, they are vested with power to collect, reduce to money, and dis- 
tribute the estâtes of bankrupts, and to détermine controversies in re- 
lation thereto. Bankr. Act July 1, 1898, c. 541, § 2, 30 Stat. 545, 546 
[U. S. Comp. 1901, pp. 3430, 3431]. We think it clear that the contro- 
versies referred to relate to the collection, sale, and distribution of such 
estâtes. The jurisdiction of the district court, as granted by the bank- 
ruptcy act, is unquestionable bankrupt jurisdiction, and not gênerai 
jurisdiction to hear and détermine controversies between adverse third 
parties, which are not strictly and properly a part of the bankruptcy 
proceedings. In re Whitenér, 105 Fed. 180, 44 C. C. A. 434 ; Bardes 
V. Bank, supra; First National Bank v, Chicago T. & T. Co., supra; 
Real Estate Trust Co. v. Thompson (D. C.) 113 Fed. 945. 

The controversy involved in this suit is not one relating to the col- 
lection and distribution of the bankrupt's estate. It is not a contro- 
versy with référence to property in the actual possession of the bank- 
ruptcy court, or where it has been taken from the possession of its 
trustée or receiver without its authority. It is not one arising in the 
bankruptcy proceedings in référence to property subject to distribution 
to the gênerai creditors of the bankrupt, or one where, by the nature of 
the controversy, power is conferred on the court to détermine conflict- 
ing liens, or the validity and priority of liens between secured creditors. 
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This is an independent controversy between third parties who daim 
equities, as between themselves, in certain property of the bankrupt, 
which is not in the possession of the trustée, or a part of a fund for 
distribution among the gênerai creditors of the bankrupt. 

The complainants, M. C. Jones, Annie L. Jones and J. P. Jones, are 
not creditors of T. R. Jones, the bankrupt, and they do not claim to be 
such. Their daim is not a provable debt against the bankrupt's estate. 
It is not a fixed liability against said T. R. Jones, but contingent upon a 
settlement of his administration as executor of the estate of J. P. Jones, 
deceased. and an ascertainment thereon of his indebtedness, if any, 
to said estate. Moreover, this controversy is one in which the trustée 
in bankruptcy and the unsecured creditors hâve no interest. The trus- 
tée States that, as trustée and representing the unsecured creditors, he 
disdaims any interest in the matter involved in the contentions of the 
parties, and it was admitted at the hearing of this cause that the in- 
debtedness of T. R. Jones to the estate of J. P. Jones, deceased, and 
the claim of Mrs. S. O. Brumby, each exceeds in amount the value 
of the property covered by the mortgages in controversy. It is clear 
that the creditors of the bankrupt's estate represented by the trustée 
hâve no interest in this controversy, for, under the admitted facts of the 
case, the property in question cannot be subjected to the payment oî 
their debts. While the trustée would be entitled to any excess arising 
from a foreclosure sale of the property, after payment of the mortgage 
debt and cost of foreclosure he is not entitled to the mortgaged prop- 
erty. Cariing v. Seymour Lbr. Co., 113 Fed. 483, .51 C. C. A. 1. "A 
court of bankruptcy will not order a sale of a bankrupt's real estate 
discharged of liens, unless the court is satisfied that the interest of the 
gênerai creditors would thus be advanced." In re Styer (D. C.) 98 
Fed. 290. 

There is no issue between the parties to this controversy as to con- 
flicting liens or the validity and priority of liens, and can be none untîl 
there bas been an annulment of the cancellation of the mortgage made 
by T. R. Jones to T. R. Jones, executor, by a court of compétent juris- 
diction. This suit is in substance and eiïect a bill in equity to set aside 
and annul the cancellation of the mortgage made by T. R. Jones to T. 
R. Jones, executor, etc. ; to déclare a trust in favor of complainants in 
the property covered by said mortgage ; to decree the same a first and 
superior lien on said property, and to hâve the property sold by the 
trustée in bankruptcy, and the proceeds of the sale devoted to the pay- 
ment of the daims of the complainants. They are the legatees and 
beneficiaries under the will of j. P. Jones, deceased, of which T. R. 
Jones is the executor. They may hâve a daim — a moneyed demand — 
against said T. R. Jones personally at some future time, but they do not 
now seek to recover any sum of money out of his bankrupt estate. 
They seek only to hâve declared in their favor, as such legatees and 
beneficiaries, a trust in certain of his property as security for their con- 
tingent claim against said T. R. Jones, to be subjected to its payment 
when the same shall hâve been ascertained and become due. 

If the mortgage by T. R. Jones, individually to himself as executor, 
to secure a debt which he owed to the estate of which he was executor, 
14.1 F.— 21 
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is valid and effective, and charged the property covered thereby with 
a valid trust, such property will be followed in equity into whosesoever 
liands it cornes, and lie will be charged with the exécution of the trust, 
unless he is a purchaser for value and without notice. 20 Am. & Eng. 
Encyc. of Eaw (2d Ed.) p. 1072. The proceeding to déclare and en- 
force such trust must be had in a court of equity, whose peculiar juris- 
diction and province it is to détermine such questions. Perry on 
Trusts (5th Ed.) § 38. A court of equity has original and inhérent 
jurisdiction to déclare and enforce trusts, and will interfère in cases of 
fraud to set aside acts done which involve a breach of a légal or an 
équitable duty or trust, which are injurions to another. Fraud, as un- 
detstood and defined in a court of equity, includes ail acts which in- 
volve such breach of duty. 1 Brickell's Digest, p. 663 ; 1 Hill, on 
Mortg. p. 525, § 58. In such proceeding in equity, we think that T. 
R. Jones, individually, and as executor of the will of J. P. Jones, de- 
ceased, as well as Mrs. S. O. Brumby, would be necessary parties, while 
the trustée of T. R. Jones, the bankrupt, might be a proper, but not a 
necessary, party. Perry on Trusts, §§ 875, 877; 15 Encyc. of PI. & 
Prac. pp.- 58^587. 

The District Court has no such original and inhérent jurisdiction 
as that above referred to. The bankrupt court has jurisdiction, as an 
ordinary court, of suits at law and in equity brought by and against 
a trustée in bankruptcy in référence to alleged property of the bank- 
rupt, or to claims alleged to be due from or to him, but it has no juris- 
diction of suits at law or in equity between private parties. Bardes v. 
Bank, supra; First Nat. Bank v. Chicago T. & T. Co., supra; In re 
Whitener, supra; Real Estate Trust Co. v. Thompson (D. C.) 112 Fed. 
945. 

The latest décision on this subject by the Suprême Court that has 
corné to our attention is in the case of Whitney v. Wenman, 198 U. S. 
539, 25 Sup. et. 778, 49 L- Ed. 1157. While that case would seem to 
somewhat modify the décision in Bardes v. Bank, it does not overrule it. 
It, hOwever, is clearly distinguishable from the case at bar. The bill in 
the case cited was filed by the trustée in bankruptCy against third per- 
sons who had possession of goods and accounts alleged to belong to the 
bankrupt, which had been in the actual possession of the bankruptcy 
court through its rèceivers, and which were delivered by them to the 
défendants without an order or authority of the court ; the défendants 
claiming the right df possession as owners or lienors under alleged 
transfers to them by the bankrupt. The property in question was Per- 
sonal property alleged to hâve been fraudulently transferred by the 
bankrupt to the défendants by certain security instruments for debts 
claimed tO be due them. The actiial possession of the property had 
not been delivered by the bankrupt to the défendants, but such posses- 
sion was acquired after the bankruptcy proceedings had been com- 
menced; and was so acquired by collusion between the said reCeivers 
and the défendants. The purpose and prayer of the bill was that said 
security instruments be declared invalid, fraudulent, and void, and that 
the complainant be decreed the owner of the goods and accounts. The 
court held that, under the allégations of the bill, the District Court 
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had the right, in a proceeding in the nature of a plenary action, to dé- 
termine the rights of the parties, and to grant full relief in the prem- 
ises, if the allégations of the bill should be sustained. In the course 
of the opinion, the court said : 

"The court had possession of the property, and juriadiction to hear and 
détermine the interests of those claiming a lien therein or ownershlp thereof." 
Whituey v. Wenman, supra. 

In the case at bar the court did not hâve possession of the property, 
and the complainants in their bill do not claim ownership thereof or a 
lien thereon ; but, as we hâve said, they seek to hâve a trust declared in 
the property, and a superior lien thereon decreed in their favor. 

2. Was the mortgage from T. R. Jones, individually, to T. R. Jones, 
as exécuter, ever valid and effective? The contention of appellant is 
that it is invalid for want of contracting parties. Requisites of a valid 
deed of conveyance are, aniong other things, contracting parties — a 
person able to contract, and a person able to be contracted with — 
and delivery. 9 A. & Eng. Encyc. of Law (2d Ed.) 107, 108, and note. 
The Suprême Court of V^ermont, in Burditt, Adm'r, v. Colburn, Adm'r, 
63 Vt. 331, 23 Atl. 572-, 13 L. R. A. 676, holds that such a mortgage as 
that in question hère "is invalid for wânt of contracting parties." 

It is further claimed by the appellant that said mortgage is, invalid 
and ineffective because never delivered. Delivery is an essential part 
to the due exécution of a mortgage as of a deed. Parmalee v. Simpson, 
5 Wall. 81, 18 L. Ed. 542 ; Younge v. Guilbeau, 3 Wall. 636, 18 L. Ed. 
262; 9 Am. & Eng. Encyc. of Law (2d Ed.) 1-52. "The real test of 
delivery is this : Did the grantor by his acts, or words, or both, intend 
to divest himself of title ? If so, the deed is delivered." 9 Am. & Eng. 
Encyc. of Law (2d Ed.) 154. To constitute delivery of a deed, it must 
clearly appear that "it was the intention of the grantor that the deed 
should pass the title at the time, and that he should lose ail control over 
it. This intention may be established by his acts." Gould v. Day, 94 
U. S. 405, 24 L. Ed. 232. If he leaves it for record, some authorities 
hold that the law présumes that he intends to divest himself of title, 
and, consequently, that the deed is delivered. Other authorities hold 
that further évidence is necessary. 9 Am. & Eng. Encyc. of Law, 
supra, 159, 160, and note. But it is well settled that such presumption 
of delivery may be rebutted ; and, if it appears that the grantor did not 
intend to divest himself of title, the deed will not be delivered. The 
fact that the grantor takes control of the instrument after it is record- 
ed, and retains actual dominion over it, and also continues in the pos- 
session of the property covered by the instrument, are circumstances 
to be considered in deterrhining the intention of the grantor. Authori- 
ties, supra. "The books abound with ruiings which déclare that the 
question of delivery vel non, when the testimony is indeterminate or am- 
biguous, is and must be a question of intention with which the ambig- 
tious or disputable act or acts were donc or performed." Alexander 
V. Alexander, 71 Ala. 298 ; Goodlett v. Kelly, 74 Ala. 220. 

In the case at bar the mortgagor, T. R. Jones, took control of the 
mortgage after he had it recorded, retained control and dominion over 
it, and, after the lapse of a few years, caused to be entered of record on 
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the mortgage, "Satisfied and canceled." Whether he took control and 
dominion of the mortgage after its registration in his individual capac- 
ity and right, or in that of exécuter of the willof J. P. Jones, is left 
to inference only. It is a question of fact to be determined by the cir- 
cumstances. He executed the mortgage, and placed it on record with- 
out the knowledge or assent of those who are the legatees under the 
will of J. P. Jones, and who claim to be the beneficiaries of the mort- 
gage. The évidence tends to show that he made the mortgage and 
had it recorded with the intent to hinder, delay, or defraud certain of 
his creditors. He testified that, when he executed the mortgage, he 
did it because there were judgments coming against him; and that 
he did it to hinder and delay those judgment creditors from "worry- 
ing him about that time," and until he could get into a position to pay 
them. He further testified as follows ; 

"At the tlme I gave the estate tliis mortgage, there were a lot of judg- 
ments coming against me. * * * i thought it was the proper thing for 
me to do, in order to enable me to go on and make money to clear up tliese 
thlngs, not to liave the home and ail sold, and I was fortunate enough to 
make money to pay off tliose Judgments." 

He testified that he had this idea after he went to Atlanta in 1901, 
and that he paid oflf the judgments. He said: 

"I felt this way, that the debt for which I gave the mortgage or obliga- 
tion to thèse other parties had been removed, and, if I had the power to 
make it, I had the power to canbel it after thèse debts had been paid for 
which I gave it, and that was the reason I did it" 

We understand this to mean that he made the mortgage to the estate 
to. save the property covered by it from being taken by his creditors 
under their judgments, and, when they were paid off, he felt he had the 
power to cancel the mortgage, if he had the powêr to make it, and espe- 
cially so, as the debts on account of which he gave it had been paid, 
ail of which shows the motive and intent with which he made the mort- 
gage, and, in our opinion, clearly shows that he had no intention of de- 
livering the mortgage, by its registration, for the benefit of the estate 
of J. P. Jones; and further tends strongly to show that he had the 
possession and control of the mortgage after its registration, indi- 
vidnally, and not as the executor and représentative of said estate. 
But it is unnecessary to further discuss this aspect of the case, for we 
are of opinion that this proceeding cannot be considered one for the 
administration and distribution of the property of the bankrupt, and is 
in no proper sensé a bankruptcy proceeding, and that the district court 
was without jurisdiction in the cause. 

The decree is reversed, and cause remanded, with directions to dis- 
miss the bill, provided the parties, as is suggested by Counsel, do not 
agrée for an order to be passed by the District Court finally determin- 
ing their rights as to the property in dispute. 
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NATIONAL CONTRACTING CO. v. SEWERAGB & WATER BOARD OF 
NEW ORLEANS et al. 

(Circuit Court o£ Appeals, Fifth Circuit Oetober 2, 1905.) 

No. 1,393. 

CONTHACTS BBEACH FOEM OF ACTION. 

Where a contract for the construction of a public work for a clty re- 
quired ttie contracter to use a certain liind anâ quality of cernent in tbe 
masonry and concrète worli, but no particuhir quantity was speciiied, 
nor tlie priée to be paid theretor, the contract having been let on a bid 
for the completed work, tbe fact that the contracter used an inferior 
and cheaper cernent does not glve the city, after paying for the work 
without knowledge of the substitution, a right of action ex quasi con- 
tractu or in répétition, under Rev. Clv. Code La. art. 2293 et seq., to 
recover the différence in the cost of the tvvo kinds of cernent or the profit 
made by the contracter by the substitution as money paid whieh was not 
due; but the remedy Is by action on the contract, as provided for in Rev. 
Civ. Code La. arts. 1930, 2769, and thj measure of recovery is the amount 
of damages sustained by the city by reason of its breach. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Tbis action was hegun in the civil district court for the parish of Orléans, 
by the Drainage Commission of New Orléans against the National Contract- 
ing Company of New York and the Fidelity & Deposit Company of Maryland, 
and was removed by the défendants into tbe United States Circuit Court for 
the Eastern District of Louisiana. 

The averments of the pétition may be summarized as follows: That the 
council of the city of New Oi-leans in 1896 approved certaih plans and spéc- 
ifications for the drainage of the city, which were prepared by the city en- 
gineer and approved by an advlsory board, and were drawn and prepared in 
pursuance of Ordinance No. 10.091. C. S., approved .Tuly 12. 189,3. ïbat for 
the purpose of carrying out the plans in question the Législature, by Act 
No. 114 of 1896 (Acts 1896, p. 162), orgauized the plaintilT board. Tbat the 
board, aeting under said statute, advertised for bids for certain work known 
as contracts A and C, to be let under the gênerai spécifications aforesaid and 
certain spécial spécifications prepared by its chief engineer. That on Aug- 
ust 9, 1897, the National Contracting Company, as the lowest bidder, was 
adjudicated said contracts, and both contracts were merged into one nota- 
rial contract. Both the notarial contract and the gênerai and spécial spéci- 
fications for contracts A and C are annexed to and made part of the pétition, 
ïhat tbe terms and conditions of the adjudication of said contract could not 
be varied or altered subsequently, without impairing the just claims of the 
parties to it, and tbe guaranties and equal opportunities ou the faith of which 
other bidders participated. That the powers of the Drainage Commission 
are limited to those bestowed upon it in the acts of the Législature, and 
that the chief engineer and bis assistants are only employés of the commis- 
sion, and as such confined within their several Unes of duty, and that any 
contrary acts done by the commission or its employés are ultra vires and 
void. That the substitution hereinafter recited of Pozzolan cernent for im- 
perted Portland cément impairs the System of drainage projected for New 
Orléans. That, some time after the acceptance of the bid of the National 
Contracting Company, the chief engineer of the commission drew up supple- 
mental spécifications, changing and altering the original spécifications pro- 
posed by the commission for bidders. That the gênerai spécifications of said 
contract provided that the cernent used, whether American or imported, must 
be of certain prescribed strength and flneness, and that imported Portland 
cément must be used in certain named portions of the worlv. and wherever 
else the engineer migbt designate. and that the mortar used in laying brlck- 
work and concrète was to be compounded as directed, both where Amer^ 
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Ican natural cément was used, and where Imported Portland cément waa 
used. That the plalntlff bas paid for Imported Portland cernent, whereas the 
cément furnished by the National Contracting Company wàs a far cheaper 
product, and In point of fàct not at ail a Portland cernent. That the con- 
tract of August Oth requlred of the contractor the use of the "best quality of 
Imported Portland hydraulic cernent," and under danse 12 of the contract 
this was a guaranty by the contractor. That the contracting company, be- 
Ing bonnd by said contract and guaranty to furnish Imported Portland cé- 
ment of the flrst grade, and having substltuted slag, or Pozzolan, cément, 
Improperly called steel Portland cément, the domestlc manufacture of the 
Illinois Steel Company of Chicago, a less valuable product, and having been 
paid for said Pozzolan as If It had been Imported Portland cément, cannot 
withhold the différence In price unlawfully received by them. That ail bid- 
ders on the contracta for drainage work, Includlng the adjudlcatee, the con- 
tracting company, were advlsed to base and did base their blds on imported 
Portland cernent, but that after the adjudication the engineer. In violation of 
the terms and conditions of the bids, and the essence of the sale by sealed 
proposais to the contracting company as the lowest bldders, allovred the con- 
tractor to use Steel, improperly called Portland cément, an American product 
of much lower prlce, wherever the bid had been for Imported Portland 
cernent That the chlef engineer waa never authorized to make this substi- 
tution, and that he never referred or reported the same to the commission, 
and that the commission remalned unlnformed on the subject until the Plca- 
yune newspaper In February, 1902, 9jade charges that the contracting com- 
pany had used the cheaper American steel Portland Instead of the dearer Im- 
ported Portland, but had actually been paid at the higher price bid by them 
orlglnally for Imported Portland cément, and that on investigation the en- 
gineer admitted the facts fully. That the price at which the American prod- 
uct, known at that time as steel Portland cément, was bought and used by 
the National Contracting Company, gave them much larger profits than could 
hâve been had If they had used the far more valuable product of Imported 
Portland, requlred by the original spécifications, That not less than 75,000 
barreis of such substltuted cément was used. That by the altérations of the 
original spécifications on which the adjudications were based, the contracter 
was overpaid in error, and the commission was "deprlved of ail benefit that 
mlght hâve resulted from the suBstitution of a cheaper product in the work 
of drainage for a ,dearer one." That the National Contracting Company 
wrongfully procured for itself the issue by the chlef engineer of certifieates 
of work laid In American steel cernent, just as if the work had been laid in 
imported Portland, and proceeded to collect on the certifieates the sanio 
amount which would bave been payable upon them If the work hnd beeu 
done aeording to contract and in imported Portland; and that the engineer 
by hls said action contrlbuted knowlngly to this resuit. That conseqiiently 
the National Contracting Company has been overpaid; that said payment 
was wlthout cause, or the National Contracting Company has received It 
wlthout givlng any considération ; and that the amount so overpaid amount- 
ed to at least $60,000, which is recoverable by the action of répétition. That 
petitîoner has the right to hâve restoration made of said sum, or of as 
much more as petitîoner may make proof of on the trial ; that said company 
Is forbldden by law to despoil the public fuuds and cannot enrich Itself at the 
public expense; and that by the act of receiving the money it became 
obllgated by a quasi contract to return it with interest and costs. The 
pétition then averred that the National Contracting Company had glven the 
Fidèlity & Deposit Company of Slaryland as surety for the falthful per- 
formance of Its contract in the sum of $35,000, and prayed for judgment 
agalnst the principal for $60,000 and the surety for $35,000. 

A fevv days after this pétition was flled a supplemental pétition was flied 
With leave of the court. This pétition avers: "That the National Contract- 
ing Company, under theIr contract with petitîoner of August 9, 1897, which 
contract is made part of the original pétition hereln and of this pétition like- 
wlse, bound and obllgated themselves to use for certain work on the drain- 
age System of New Orléans the best quality of Imported hydraulic Portland 
cernent, as in the original pétition héreiu and the document thereunto an- 
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nexed is set forOi at length; and that the Fidelity & Deposit Company of 
Maryland, as surety, bound themselves to petitioner, with said National 
Contracting Company, in solido, witliout beneflt of discussion or division, for 
the faithful performance by said National Contracting Company of thelr 
said contractual obligations; and petitioner représenta that, notwitbstanding 
said National Contracting Company were under their contract bound to use 
on the work of the drainage System of New Orléans, as recited in the origi- 
nal pétition, the best quality of imported hydraulic Portland cément, the 
said National Contracting Company, unlawfuUy and without the authority 
or knowledge of petitioner, substituted for said Imported cernent not less 
than seventy-iîve tbousand (75,000) barrels of a différent cernent of less 
value, viz. : Pozzulana or Pozzolan cément, a domestic product made by the 
Illinois Steel Company of Chicago, and not at ail a Portland cément, as bas 
hereinbefore been set forth in the original pétition. And petitioner repre- 
sents that for this breach of contract the said National Contracting Com- 
pany and the said Fidelity & Deposit Company of Maryland are liable in 
solido unto petitioner, for the différence between the priée of the best quality 
of imported hydraulic Portland cernent and said Pozzolan cément, being the 
sum of sixty tbousand dollars ($60,000), vi^ith Interest according to law. 
And petitioner further représenta that said National Contracting Company 
furnished bond August 9, 1897, with the said Fidelity & Deposit Company of 
Maryland, as surety, in the sum of two hundred and thirty-five thousand 
dollars ($235,000) in favor of petitioner, for the faithful compliance by said 
National Contracting Company with their contractual obligations under the 
contract hereinbefore referred to and also referred to in, and made part of, 
the original pétition herein ; but that the said National Contracting Company 
bas violated the obligations arising from said bond, by failing to do and per- 
form the several matters and things contained and stipulated in said con- 
tract hereinbefore referred to and the documents thereto annexed, and es- 
pecially in this, that the said National Contracting Company unlawfully and 
without authority or knowledge of petitioner substituted for the imported 
hydraulic Portland cernent of the best quality not less than seventy-flve thou- 
sand (75,000) barrels of said Pozzolan cernent, as bas heretofore been stated 
in this supplemental pétition and as bas been more full [fully] set forth in the 
original pétition herein. And petitioner represents that, for the breach of 
condition of said bond, the said National Contracting Company anû the said 
Fidelity & Deposit Company of Maryland are liable in solido unto petitioner 
in the said sum of not less than sixty thousand dollars ($00,000), being the 
différence between the price of the best quality of imported hydraulic Port- 
land cément and said Pozzolan cernent, loss and damage to petitioner. And 
petitioner annexes said bond and makes It part of this supplemental pétition. 
And i)etitioner represents that it desires to correct a clérical error in the 
original pétition herein ; that petitioner in said original pétition describes the 
bond of the Fidelity & Deposit Company of Maryland as being a bond of 
thirty-five thousand dollars ($35,000), wheroas the bond is one for two hun- 
dred and thirty-five thousand dollars ($235,000). The said misdescription 
is in law corrected by annexing the bond itself , but that petitioner bas prayed 
for judgment against said Fidelity & Deposit Company of Maryland ror 
thirty-five thousand dollars ($35,000), while petitioner is entitled to bave 
said misdescription corrected in fact wherever it occurs, and to bave the 
prayer amended to correspond with the correction, and to pray for the recov- 
ery of sixty thousand dolars ($00,000). Wherefore, not waiving, but, on the 
eontrary, insisting upon, the allégations of its original pétition, petitioner 
prays for leave to file this supplemental pétition and to amend said original 
pétition accordingly, through their local manager and agent, William Mayo 
Venable, and the said Fidelity & Deposit Company of Maryland, through 
their local director and agent, P. M. Miller, be cited to answer hereto; that 
the misdescription of the bond as contained in the text of the original péti- 
tion be changea so as to read two hundred and thirty-five thousand dollars 
($235,000) instead of thirty-five thousand dollars ($35,000); and the prayer 
in the said pétition be otherwise maintained, and that petitioner hâve and 
recover .iudgmeut of the said National Contracting Comiiany and of the 
said Fidelity & Deposit Company of Jlaryland in solido, in thé sum of sixty 
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thousand dollars ($60,000) with interest from accordlng to law, and 

costs, and for such further relief as equlty, law, and the nature of the case 
may requlre." 

The exhibits attached to the pétition show that the National Contractlng 
Company agreed wlth the drainage commission of the city of New Orléans 
to bulld certain foundations eomposed of brick, mortar, concrète, steel, and 
stone, and certain canals and sewers of brick, mortar, concrète, and steel, 
furnishing ail materifils, apparatus, machlnery, and labor required for the 
same. The contractlng cômpany was to be pald per eubic yard for bricK 
work, and per cnbic yard for concrète; the priées to vary according to the 
proportions of sand specifled to be used In the mortar or in the concrète, and 
as Imported Portland cernent or American natural cernent was specifled to 
be used in making the mortar or concrète. There is no provision in the con- 
traet flxing the number of barrels of cément to be used in each cubic yard of 
concrète or in each cubic yard of brickwork, uor is there established iii the 
«ontract any standard by which any estlmate can be made of the number of 
barrels of Imported Portland cément or American natural cément required to 
be used by the contractor in laying the brickwork or concrète. 

When the cause reached the United States Circuit Court, by removal pro- 
ceedings taken by both défendants jointly, they both flled a plea of no légal 
■cause of action. This plea, under the Louisiana practtce, was équivalent 
to a demurrer. Thèse pleas were overruled, and the défendants answered. 
T'héreafter, by consent of the National Contractlng Company, by proper order 
in the premises, the Sewerage and Water Board of the city of New Orléans 
was substituted as the plaintlfC in lieu of the Drainage Commission of New 
Orléans. On trial in the court below a judgment was glven in favor of the 
Sewerage and Water Board agalnst the National Contractlng Company in 
the sum of $28,390, wlth interest from judicial demand. Thereupon this writ 
of error was sued ont, and the case brought to this court for review. 

E. H. Farrar, B. F. Jonas, and E. B. Kruttschnitt, for plaintiff in 
error. 

P. M. Milner and Omer Villere, for défendants in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts). The basis of this 
action is a contract to construct certain foundations, covered canals, 
and sewers, of brick, mortar, concrète, steel, and stone ; the contractor 
to furnish the materials and perform the work, and to be paid therefor 
certain priées (not given in the pleadings) per cubic yard of brick- 
work or concrète, varying with the cernent used, and ail in accordance 
with certain spécifications. According to the spécifications, certain 
portions of the brickwork and of the concrète were to be laid in import- 
ed Portland cément. Though the fact is not averred, the inference 
to be drawn from the pétition is that the contract has been fuUy exe- 
cuted and the contractor settled with and paid. The substance of the 
plaintiflf's claim is that in executing the contract in lieu of using import- 
ed Portland cément, as required in the spécifications, the contractor, 
with the authorization of the plaintiff's engineer, used a slag or Pozzo- 
lan cernent for which it had paid less money than it would hâve had to 
pay for the imported Portland cément if the latter had been used. The 
pleadings fail entirely to aver any damages sustained by the plaintifif 
beyond the suggestion that the substitution complained of impairs the 
drainage System of the city of New Orléans. 

In the lower court it was ruled, and the ruling is concurred in and 
asserted hère by counsel for the défendant in error, that the pétition 
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and supplemental pétition do riot state sufficient facts to constitute an 
action for damages under the contract, but do state facts suffi- 
cient to constitute an action ex quasi contractu, or in répétition, under 
the following articles of the Civil Code of Louisiana, to wit : 

"Art. 2293. Quasi contracts are the lawful and purely voluntary act of a 
man frona whleh there results any obligation whatever to a thlrd person, 
and sometimes a reciprocal obligation between the parties. 

"Art. 2294. Ail acts from which there results an obligation without any 
agreement in the manner expressed In the preeeding article from 
quasi contracts. But there are two principal kinds which give rise to them, 
to wit: The transaction of another's business, and the payment of a thlng 
not due." 

"Art. 2301. He who receires what is not due to him, whether he reçoives 
it through error, or knowingly, obliges hiinself to restore It to him from 
whom he has unduly received it. 

"Art. 2302. He who has pnid through mistaUe bellevlng himself a debtor, 
may reclaini what he has paid. 

"Art. 2303. To requlre this right it is necessary that the thing paid be 
not due in any manner, either civilly or naturally. A natural obligation 
to pay wlll be sufficient to prevent recovery. 

"Art. 2304. A thing not due is that whieh is paid in the supposition of an 
obligation whleh did not exist, or from which a person has been released. 

"Art. 2305. That which has been paid in virtue of a void title is also 
considered as not due. 

"Art. 2306. The payment from which we might hâve been relieved by an 
exception that would extinguish the debt, aiïords grounds for claiming 
restitution. 

"Art. 2307. But this exception must be such that it shall extinguish eveu 
ail natural obligations. Thus, he who liaving the power to plead prescrip- 
tion shall bave made payment cannot elaim restitution." 

The same principle is stated in the Code of Practice (article 18),^ 
which says: 

"He who pays through error what he does not owe, has an action for the 
répétition of what he has paid, unless there was a natnrui obligation to^ 
inake such payment ; but he must prove that he paid through error, other- 
wise it shall be presumed that he intended to give." 

The principles thus declared are ail found in the common law andi 
are based on the maxim that no one shall enrich himself at the expense 
of another. See Addison on Contracts, vol. 2, pp. 1039, 1040. 

The whole case as presented b\' the pétition and supplemental pétition 
arises out of a violation of contract without which violation there 
would be no vestige of a right of action. And this, taken in connec- 
tion with the facts that the défendant in error bought and paid for no 
cernent as such, had no contract that any spécifie quantity of imported 
Portland cément should be used in the works contracted for, or that the 
cernent should be furnished or paid for at any certain priée, shows that 
the défendant in error cannot maintain on the facts stated an action 
in répétition to recover the différence between what the contracter 
would hâve had to pay for the cernent contracted to be used and what 
he paid for the cernent actually used, nor for the profits the contractor 
maj' hâve made by the alleged substitution. What the défendant in 
error paid to the contractor was paid under the contract, and for so 
many cubic yards of brickwork, and so many cubic yards of concrète ; 
and, if too much was paid because the work was not in accordance with 
the contract, it can only be recovered in an action for damages on 
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allégations of fact suita&le to such action, for the Louisiana Civil Code 
expressly provides for the action. 

The contract, classified under the Louisiana Civil Code, was one of 
"letting and hiring" in which the National Contracting Company was 
the undertaker. In regard to such contracts, article 3756, Rev. Civ. 
Code La., provides : 

"To build by a plat or to work by the job is to undertaUe a building or a 
work for a certain stipulât*^ priée." 

And the next article provides : 

"A person wlio undei-takes to make a work, may agrée elther to furnisb 
liis work and industry alone or to furnish also tbe materials necessary for 
such a work." 

And article 3769 provides: 

"If an undertaker fails to do the work he has contracted to do, or If he 
does not exécute it in the manner and time he has agreed to do it, he 
shall be liable in damages for the losses that may ensue from his noncom- 
pUance with hls contract" 

Article 1930, Rev. Civ. Code La., dealing with the question of dam- 
ages resulting from the inexécution of obligations, provides : 

"The obligations of contracts extending to whatever Is Incident to such 
contracts, the party who violâtes them is liable, as one of the incidents 
of his obligations to the payment of the damages which the other party has 
sustained by his default." 

Thèse articles are practically written in and form part of the con- 
tract between the parties, and to do justice between them, if the con- 
tract has been violated, it is neither proper nor necessary to ignore the 
plain provisions of the Code applicable to the case, and resort to an ac- 
tion in répétition based on an implied contract to refund money said to 
hâve been paid in error, because the brand of cernent specified in the 
contract was not used as an ingrédient in the brickwork and concrète 
actually paid for. 

The question of pleading is not a mère matter of form ; substantial 
rights are involved. If the action for répétition can be maintained, 
it may be, as claimed by counsel and ruled on the trial, that the only 
question for the court and jury was the différence in priées between 
the cément specified in the contract and the cément substituted, or the 
amount of profits the contractor made by the substitution; in which 
case the action could only be defeated by showing that the contractor 
paid as much for the substituted cément as for the cément specified in 
the contract. Such a rule of damages could only be justified on the as- 
sumption contrary to the fact that there was a contract express or im- 
plied that a cément of specified price was to be furnished regardless of 
quality. The contract between the parties provided as to the strength 
and quality of the cernent to be used in the brickwork and concrète, 
but there was no provision as to the price of cernent, and it seems to 
us immaterial what the contractor paid for the cément actually used, 
or would hâve had to pay for the cernent specified in the contract. If 
the action is one for damages under articles 1930 and 3760 of the Code, 
supra, the défendant can show how and why and by what authority and 
to what efïect the substitution of cément was made, and the rule of dam- 
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âges will be what the plaintiff bas actually lost or been damaged, and 
not Avhat profits or losses the contracter may bave made. 

We bave given careful attention to tbe cases and autborities cited 
and illustrated in the opinion of tbe learned trial judge, and in tbe 
brief of the counsel for the défendant in error, but we find notbing in 
any of them really conflicting with tbe views herein expressed. A re- 
view is not necessary, and we notice only those adjudged cases, appar- 
ently ail well decided, from which counsel bave quoted gênerai re- 
marks and dicta indulged in by tbe judges announcing the opinions 
of the respective courts, which remarks and dicta are cited to show 
tbat, wbenever a person bas paid more than he owed, be may always 
recover it back by an action ex quasi contractu. 

United States v. Barlow, 133 U. S. 271, 10 Sup. Ct. ?7, 33 L. Ed. 346, 
was an action brougbt by the government, under sections 3960, 3961, 
and 4057 of tbe Revised Statutes [U. S. Comp. St. 1901, pp. 2702, 
2756], to recover from the défendants' subcontractors, for carrying 
tbe mail, moneys paid them under a mistake of fact caused by their 
false représentations as to tbe services. Appleton Bank v. McGilvray, 
4 Gray, 522, 64 Am. Dec. 92, was an action for money bad and received 
to recover money paid by mistake. Marsh, Respondent, v. Richards. 
Appellant, 29 Mo. 99, was an action on a spécial contract to recover 
compensation alleged to be due on its performance. Tbe défense was 
that the contract bad not been executed in the manner and with the 
materials required by the contract. Johnson County v. Lowe et al., 
73 Mo. 637, was an action upon a bond to recover damages, because a 
certain bridge was not built according to contract, and therein it was 
beld that the fact tbat tbe bridge had been accepted was not "a waiver 
by tbe county of any defects in the bridge of which its agents were 
ignorant at tbe time of sucb acceptance and payment." Barnes et al. 
v. District of Columbia, 22 Ct. Cl. 366, from which counsel quoted lib- 
erally, seems to hâve been a suit brougbt to recover a balance alleged 
to be due upon contracts for public works in tbe District of Columbia, 
in which the défense was made that the works had not been construct- 
ed according to contract. We quote as follows : 

"The question hère iuvolved, however, Is not neeessarily whether or not 
the défendant, in an independent suit against the claimant, could recover 
back the amount of overpayments eredited or paid. The claimant has of his 
owu motion brought tliese contracts and extensions before the court and has 
invited the issues which the défendant tenders. If he seelcs a settlement of 
parts of his several contracts, he cannot complain if the défendant asks to 
hâve the whole accoUnts under the sanie revised and restated. The subject 
in that view has heretofore been eonsidered by tbis court and the Suprême 
Court, and the law so declared. McBlrath's Case, 102 U. S. 441, 26 L. Ed. 
186, afllrniing the judgment of this court, 12 Ct. CI. 312; Brovvn's Case, 17 
Ct. Cl. 421 ; McKee's Case, 12 Ct. Cl. ."560." 

Calkins v. Griswold, 11 Hun (N. Y.) 208, was an actiofi to recover 
overpayment for a lot of grapes, in which there was a mutual mistake 
of fact as to the weight of the grapes delivered, and it was beld tbat 
the plaintifï was entitled to recover back the money paid in consé- 
quence thereof. Wheaton v. L,und, 61 Minn. 94, 63 N. W. 251, was an 
action to recover balance due on a contract, in which tbe défense was 
tbat the contract bad not been complied with. Duval, Receiver, v. 
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United States, 25 Cl Cl. 46, was an action against the government for 
carrying the mail, în which overpayments under a mistake of f act were 
set up as counterclaims and allowed by the court. Blaudot v. Le- 
maire Liège, 27 Avril, 1876, Pasicrisie Belge 1876, seems to hâve been 
a plain case for the recovery of amount of overpayment for work and 
material. In our opinion, no one of thèse cases, nor any case cited, is 
authority for the présent action. 

The first assignaient of error is as f oJlows : 

"Tliat the court erred In overruling the defendant's plea of no cause of 
action in thls cause." 

As we are satisfied that the plaintifï below does not allège facts suf- 
ficient to entitle him to recover ex contractu or ex quasi contractu, we 
think this assignment of error is well taken, and nécessitâtes the re- 
versai of the case. The other assignments of error need not be con- 
sidered. 

The judgment of the Circuit Court is reversed, and this cause is re- 
manded with instructions to sustain the exceptions of no cause of ac- 
tion, and otherwise proceed according to good practice and the views 
herein expressed. 



MICHIGAN HOME COLONY CO. v. TABOR. 
(Circuit Court of Appeals, Eightli Circuit. November 17, 1905.) 

No. 2,174. 

1. Wbit of Eheoe — Peactice — Assignments of ISebob. 

The practice of filing a large number of assignments of error flefeats 
the purpose of the rule requirlng such assignments, and is not to be ap- 
proveO. 

2. Same— Review— Effect of Motions fob Dikected Veedicts. 

The effect of motions by both parties for direction of a verdict is to snb- 
mlt ail issues of fact to the court, and the law Impresses upon its fiuding 
so made ail the Incidents of a gênerai finding by the court in a case sub- 
mltted to It after waiver of a jury by the parties. In such case the only 
questions revlewable by an appellate court, besides the sufficiency of the 
pleadings to support the judgment, are whether there is any substantial 
évidence to support the finding and whether there was réversible error 
«ommitted In the admission or rejection of évidence. 

lEd. Note. — For cases in point, see vol. 46, Cent. Dig. Trial § 400.] 
-3. Vendoe and Ptjeohasee— Conteact fob Sale of Land — Dépendent Cov- 

ENANTS. 

Where a written contract for the sale of land reclted the payment of a 
sum down by the purchaser and requlred him to pay the remaluder of the 
purchase money on a/Speeified date, and further provlded that on such 
payment being made the vendor should "on demand thereafter" cause to 
be executed to the purchaser "a good and sufBcient deed in fee simple of 
the promises above descrlbed, free and clear of ail légal liens and Ineum- 
hrances," the covenants for payment of the purchase money and for the 
delivery of the deed conveying a good title were mutual and dépendent, 
and a tender of performance by the vendor In aceordance with the con- 
tract was a condition précèdent to his right to malntain an action to ré- 
nover the purchase money from the purchaser. 

[Ed. Note. — For cases in point, see vol. 48, Cent Dlg. Vendor and Pur- 
Phaser, §§ 851-«61.] 
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i. COKTKACT — COKSTBUCTION — PeACTICAL CONSTRUCTION BT PARTIES. 

If the Uteral tenns of a written contract are in doubt, the practical 
construction placed on them by tlie parties will prevail. 

[Ed. Note. — Por cases in point, see vol. 11, Cent. Dig. Contracts, § 753.] 

B. Appeal — Review — Habmm:ss Erboe — Pleadinq — Amendment. 

Under the settled ruie tliat after verdict and judgment It will be pre- 
sumed that facts necessary to support tlie Judgment vvere proved, and in 
ail formai and teclmieal matters the complaint will be treated as amend- 
ed to conform to the facts, granting permission to a défendant to amend 
a cross-petition in matter of form after a verdict in bis favor thereon 
clearly authorized by the évidence was net prejudicial error. 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 

The Michigan Home Colony Company, the plalntiff in error, brought tliis 
suit in the Circuit Court of the Bastern Division Of the Northern District of 
lowa against George W. Tabor, the défendant in error, to recover the agreed 
priée of a tract of land situated in the state of Michigan, which plaintiff avers 
the défendant agreed to purchase from it. The défense was tbat the obliga- 
tion to pay the purchase priée depended upon plalntiff giving to défendant a 
good and sufBeient deed conveying title to him in fee simple, free and clear of 
ail légal liens and incumbrances, and tbat plalntiff did not bave sucb title and 
oould not and did not tender a deed of such title to him. The défendant, with 
his answer, filed a cross-petition to recover from plaintifï the sum of $400 
pald to it as part of the purchase price by him at the time the preliminary 
agreement to purchase was made. The case was tried to a jury, and at the 
l'onclusion of ail the évidence plalntiff moved the court to direct a verdict in 
its favor for the balance of the purchase price due, and défendant moved the 
court to direct a verdict in his favor for $400, the amount paid in advance for 
the land. The court overruled plaintiff's motion, sustained defendant's mo- 
tion, and directed a verdict in favor of the défendant. A judgment was ren- 
dered accordingly. To reverse this judgment a writ of error was sued eut of 
this court 

A. Kanneberg and F. M. Fort, for plaintifif in error. 
WiUiam Graham, B. F. Thomas, and Charles M. Thomas, for de- 
fendant in error. 

Before VAN DKVANTER, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge, after stating the case as above, dehvered 
the opinion of the court. 

There are 78 assignments of error in this case, but, in our opinion, 
very few questions presented on the record for considération. The 
practice of filing such a large number of assignments cannot be ap- 
proved. It thwarts the purpose sought to be subserved by the rule 
requiring any assignments. It points to nothing. It leaves opposing 
counsel and the court as much in the dark concerning what is relied 
on for error as if no assignments were filed. ' 

Mr. Tustice Miller, in Phillips, etc., Const. Co. v. Sevmour, 91 U. S. 
646, 648, 23 L. Ed. 341, says : 

"The object of the rule requiring an assignment of errors is to enable the 
court and opposing counsel to see on what points the plaintiff's counsel intend 
to ask a reversai of the judgment, and to lirait tlie discussion to those points. 
This practice of unlimited assignments is a perversion of the rule, defeating 
ail its purposes, bewildering the counsel of the other side, and leaving the 
court to gather from a brief, often as prolix as the assignments of error, which 
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of the latter are really telled on. We can only try to respond to soich points 
made by counsel as séeni to bë materlal to thê judgment wliich we must 
render." 

Following the practice suggested in that case, we shall endeavor 
to consider the questions which, in our opinion, must control the 
judgment in this case. 

From the argument of counsel and a gênerai considération of the 
assignment of errors and the record, we believe the case turns upon 
three questions: (1) Is there substantial évidence to sustain the 
verdict as rendered? (2) Are the covenants in the preliminary agree- 
ment relating to the payment of the purchase price and the delivery 
of the deed dépendent or independent? (3) Was the action of the 
trial court in permitting défendant to amend his answer after the ver- 
dict so as to conform to the proof erroneous ? The agreement for the 
sale and purchasç of the land in question was made and signed by the 
parties on July 10, 1902. It obligated défendant to pay $8 per acre 
for the tract of land described in the agreement, $400 at the date of 
the agreement, and the balance on March 1, 1903. The agreement 
then proceeds as follows: 

"Second. Tbe said party of the flrst part hereby agrées and binds itself, 
its successors and assigna, that in case the aforesaid sum of eight dollars 
(Ç8.00) per acre with Interest, shall be fiilly paid, at the times and in the 
manner above speclfled, It will on demand, thereafter cause to be executed 
and delivered to the said party of the second part, or its heirs or légal repré- 
sentatives, a good and sufiicient deed, in fee simple, df the premises above de- 
scribed, free and clear of ail légal liens and encumbrances, except the taxes 
herein agreed to be paid by the party of the second part." 

There is évidence tending to show that plaintifï and défendant, sub- 
séquent to the making of preliminary agreement to sell, orally agreed 
to consummate it by the payment of the balance of the purchase money 
and delivery of the deed at the city of Maquoketa, lowa, instead of 
Milwaukee, as speciiîed in the written agreement, and that plaintifï 
should furnish to défendant an abstract showing good title to the land, 
and that pursuant to this agreement the président of plaintifï corpo- 
ration and the défendant met at Maquoketa on March 1, 1903 ; the prés- 
ident having with him a deed to the land and an abstract which he ex- 
hibited to the défendant as évidence of good title in plaintifï, and the 
défendant having with him the balance of the purchase money ready 
to pay over to plaintifï's président on receipt of the deed. 

The rule is firmly established that when each party to a cause on 
trial before a jury requests a peremptory instruction in his favor, 
he thereby consents that the court shall find the facts on the. issues 
joined. The law impresses upon the finding so made ail the incidents 
of a gênerai finding by the court in a case submitted to it after waiver 
of a jury by the parties. In such case the appellate court does not 
consider the weight of évidence. The only questions for review, 
besides the sufïàçiency of the pleadingS to support the judgment, are 
whether there is any substantial évidence to support the finding and 
whether there was réversible error committed in the admission or re- 
jection of évidence. Beuttell v. Magone, 157 U. S. 154, 157, 15 Sup. 
Ct. 5GG, 39 L. Ed. 654; Lehnen v. Dickson, 148 U. S. 71, 13 Sup. Ct, 
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481, 37 L. Ed. 373 ; Phénix Ins. Co. v. Kerr, 129 Fed. 723. 64 C. C. 
A. 351,_66 L. R. A. 569, and cases cited. 

Application of this rule to the présent case dispenses with any 
critical considération of tiie weigtit of évidence. Ail we are required 
to do, and ail which, with due regard to orderly procédure, we ought 
to do, is to ascertain whether there is any substantial évidence to 
sustain the issue joined in the pleadings and found by the verdict 
that plaintifï did not on March 1, 1903, hâve or tender to défendant 
a deed conveying a good and sufficient title to the land in question. 

In reaching a conclusion on this issue, we hâve not regarded the 
failure to furnish an abstract showing good title as in itself, a breach 
of the contract of sale. The agreement to furnish the abstract was 
made orally some time after the written contract of sale was entered 
into. It was, therefore, within the statute of frauds, section 9511, 
Comp. Laws Mich. and possibly without considération to support it 
as an enforcible agreement. 

An obligation was imposed upon the plaintifï by the contract to 
exécute and deliver to the défendant a good and sufficient deed, con- 
veying a clear and unincumbered title in fee simple to him. In récog- 
nition of this obligation plaintifï undertook to show défendant its 
title, and for this purpose the abstract referred to was employed and 
exhibited to défendant and his counsel. Its statements are at least 
admissions by plaintifï touching the condition of its title, and as such 
was available to the défendant. There is much évidence in the record 
as to what the abstract disclosed, and whether what was disclosed 
constitutes a defect in title or an incumbrance upon the land. The 
évidence of witnesses and the argument of counsel présent différent 
views of this question; one that the abstract disclosed, and the other 
that it did not disclose, defects. Moreover, there is évidence of direct 
and positive admissions made by plaintiff's président on March 1, 1903, 
at the time and place fixed for the delivery of the deed and the pay- 
ment of the purchase money, and while he was engaged in behalf of 
his Company in performing the contract of sale in question, that he 
knew the title was defective and that he requested défendant to give 
him additional 60 or 90 days within which to clear up the title. The 
request, it appears, was not acceded to by défendant. The défendant 
was there ready and willing to close the trade and pay for the land 
according to the agreement if plaintiff could convey a good title. 
In this condition of things, plaintiff's président on March 1, 1903, ten- 
dered a deed to the défendant which the défendant refused to take 
or pay for. From the foregoing gênerai résumé of the proof we sat- 
isfactorily reach the conclusion that the finding that plaintiff's title 
was not good, necessarily involved in the verdict as rendered, is well 
supported by substantial évidence. 

Are the covenants of the preliminary agreement dépendent or in- 
dependent? The parties made a written agreement under seal, bind- 
ing one of them to convey real estate to the other, and the other to 
pay the agreed price for it. It bound the défendant to pay a certain 
oart of the price down and the balance on a given day, March 1, 1903 ; 
fixed the place of such payments at the home office of plaintiff at 
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Milwaukee and obligated the plaintiff, in considération of défendant 
making the payment at the times and in thé manner specified, there- 
after, on demand, to exécute and deliver to him a deed conveying 
a good, unincumbered title in fee simple to the land. We do not 
doubt that the obligations created by thèse covenants were mutnai 
and dépendent. The failure to pay the purchase money relieved plain- 
tiff from the necessity of conveying a good title, or any title, and the 
failure to hâve a good title to convey relieved the défendant from the 
necessity of paying for it. The time fixed for the final performance 
was of the essence of the contract. Bank of Columbia v. Hagner, 1 
Pet. 46i, 7 L. Ed. 319. 

In the lâst cited case the Suprême Court also declared, that courts 
should strongly favor that construction of contracts which makes 
the covenants dépendent rather than independent. In dealing with 
facts similar to those now before us, it says; 

"Admltting, then, that a contract was entered Into between the parties, the 
inquiry arises, whether the plaintifCs hâve shown sueh a performance on their 
part, as will entltle them In a court of law, to sustain an action for the re- 
covery of the purchase money. In contracts of this description, the undertak- 
ings of the respective parties are always considered dépendent, unless a con- 
trary intention clearly appears. A différent construction would, In many 
cases, lead to thé greatest Injustice, and a purchaser mlght hâve payment of 
the considération money enforced upon him, and yet be disabied from procur- 
ing the property for which he pald It. • • * The seller ought not to be com- 
pelled to part wlth hls property, wlthout receivlng the considération; nor tlie 
purchaser to part with his money, without an équivalent in return. Ilence, 
in such cases, If either a vendor or vendee wish to compel the other to fuliill 
his contract, he must make his part of the agreement précèdent, and cannot 
proceed agalnst the other, wlthout an actual performance of the agreement, ou 
his part, or a tender and refusai." 

To the same effect are Phillips, etc., Const. Co. v. Seymour, 91 U. 
S. 647, 650, 33 L. Ed. 341; Telfener v. Russ, 163 U. S. 170, 180, 16 
Sup. Ct. 695, 40 L. Ed. 930; Kelsey v. Crowther, 163 U. S. 405, 409, 
16 Sup. Ct. 808, 40 L. Ed. 1017; Coughran v. Bigelow, 164 U. S. 301. 
310, 17 Sup. Ct. 117, 41 L. Ed. 443; Glenn v. Rossler, 156 N. Y. 161, 
50 N. E. 785 ; Ewing v. Wightman, 167 N. Y. 107, 60 N. E. 333 ; 
Hill V. Grigsby, 35 Cal. 656; Englander v. Rogers, 41 Cal. 430; Mar- 
tin v. Roberts (lowa) 103 N. W. 1136; Webb v. Hancher (lowa) 
103 N. W. 1137. 

Counsel for plaintiff, in support of their contention, relv upon 
Loud v. Pomona Water Co., 153 U. S. 564, 14 Sup. Ct. 928. 38' L,. Ed. 
833 ; but that case, when carefully considered, is found to be an ap- 
plication of the familiar rule that the intention of the parties, when 
properly ascertained, must govern in determining the character of 
their covenants, whether they be dépendent or independent. The 
court there held that the agreement of the parties clearly evinced an in- 
tention that the purchaser should first pay the purchase price of the 
lands before he would be entitled to demand a conveyance thereof, 
That case involved no question of the sufficiency of the title. The only 
obligation imposed by the preliminary contract upon the seller was 
ihat after the several installments of purchase price should be paid, 
and after the other covenants of the agreement should be performed. 
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he, the seller, should convey the real estate therein described "by deed 
of grant, bargain and sale" to the purchaser. In that case the pur- 
chaser agreed to take a deed of grant, bargain, and sale; that is, 
to take the seller's warranty of title, as his protection. In this 
case the seller agreed that the deed executed by it should be one 
which would convey a fee simple title free and clear of ail incum- 
brances. Hère Is found no reliance upon the seller's warranty, if 
indeed any is fairly contemplated by the agreement; but the pur- 
chaser's protection rests upon the actual performance of the con- 
dition upon which the agreement to purchase was made. In this case, 
for the purposes of the présent question, it must be assunied that the 
seller did not hâve a good title and was not able to deliver the deed 
called for by the contract on the day fixed for performance. We 
cannot, in the light of reason or authority, require a purchaser of a 
good title to land to pay the agreed purchase price when it turns out 
that the seller has no title and cannot make a deed according to the 
requirements of the contract of sale. Reliance upon the courts for 
légal redress would be an unsatisfactory substitute for a good and 
sufificient deed in hand. 

There is another strong argument in support of the view we take 
of this case, and that is the practical construction which the parties 
put upon the terms of their contract. The évidence shows, without 
contradiction, that the parties, by mutual agreement, after having 
substituted Maquoketa, lowa, for Milwaukee, as the place of per- 
formance, met there on March 1, 1903, the day fixed for perform- 
ance; that the président of plaintiff corporation had with him, and 
tendered to défendant, a deed and abstract of title to the land in 
controversy; and that the défendant had with him the money, ready 
to pay in the event title was shown. It obviously did not occur to 
either of them that any view of the contract required défendant to 
pay the purchase price unless plaintiff could and did simultaneously 
give him a deed to the land. Thèse facts, without more, show that 
the parties construed the covenants of their contract to be mutua! 
and dépendent. If the literal meaning of the covenants in question 
were in doubt, the practical construction which was put upon them 
by the parties must prevail. District of Columbia v. Gallaher, 124 
U. S. 505, 510, 8 Sup. Ct. 585, 31 L. Ed. 626 ; Long-Bell Lumber Co. 
y. Stump, 30 C. C. A. 266, 86 Fed. 574, and cases cited. 

There are many assignments of error predicated on the action of 
the trial court in overruling plaintiff's motion for a new trial and in 
arrest of judgment, in permitting the défendant to amend his cross- 
petition to conform to the proof, and in overruling plaintiff's de- 
murrer and motion to strike out the amended cross-petition. We 
hâve given them ail suff^cient considération to get at the substance of 
the difficulty suggested. It seems that défendant, in his original 
answer, embodied as a "second division," so called, a cross-petition 
to recover back from plaintiff the $400 paid to it at the date of the 
exécution and delivery of the contract of purchase as a part of the 
purchase price. Without entering into a detailed considération of the 
original cross-petition, it may be admitted that it was technically de- 
141 F.— 22 
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fective in not setting forth, with sufficient syllogistic accuracy, the 
right of the défendant to recover back the $400; but the substance 
of the right clearly appeared. In fact, the right foUowed as a nec- 
essary conséquence from the plaintiiï's failure to recover the balance 
of the purchase price sued for by, it. It has been repeatedly held by 
this court that after verdict and judgment it will be presumed that 
facts necessary to support the judgment were proved, and in ail formai 
and technical matters the complaint will be treated as amended to 
conform to the facts. Keener v. Baker, 93 Fed. 377, 35 C. C. A. 350 ; 
Halev v. Kilpatrick, 104 Fed. 647, 44 C. C. A. 102 ; Mine and Smelter 
Supp'ly Co. V. Parke & Lacy Co., 107 Fed. 881, 47 C. C. A. 31. 

Whether the cross-petition was properly amended or not is quite 
immaterial. If it were not amended, the law would treat it so, and, 
if it were amended, it would be but an expression of the law appli- 
cable to the situation. Moreover, dealing with the substance rather 
than the form of things, it is apparent that the plaintifï was not preju- 
dicially affected by the amendment to the defendant's cross-petition. 
The right of such recovery conclusively appeared from the fact that 
the plaintifï could not recover the balance of the purchase price. The 
reason why complainant was not allowed to recover the balance of the 
purchase price, as already seen, was because it was unable to make or 
tender a good and sufficient deed conveying the lands to the défend- 
ant in fee simple, free and clear from incumbrances. For that very 
reason the payment of the $400 by the défendant to the plaintifï on 
account of the purchase price was without any considération and was 
clearly recoverable by défendant. There was, therefore, no preju- 
dicial error in anything which the court did in the way of overruling 
demurrers to the amended cross-petition, refusing to strike ont the 
amendment, or rendering judgment on the verdict. The judgment 
as rendered on the cross-petition was clearly right. 

As observed in the fore part of this opinion, we bave not under- 
taken to follow and treat separately the différent assignments of 
«rror filed, but we bave sought, from a considération of ail of them, 
to arrive at the crucial questions affecting the substantial rights of 
the parties. While we bave not, in this opinion, referred to any of 
them specifically, or to many of the arguments of counsel with respect 
to them, we believe we hâve considered ail the substantial questions 
involved in the case. From this we are brought to the conclusion 
that no prejudicial error was committed by the trial court. 

The judgment is therefore affirmed. 
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PATNE V. MUTUAL LIFE INS. CO. OF NEW YORK. 

(Circuit Court of Appeals, Eiglith Circuit. October 9, 1905.) 

No. 2,026. 

1. Insueance — Action on Life Poucy — Questions fok Jtjbt. 

In an action on a life insurance policy, it was sbown that, while solldt- 
Ing agents were retjuired to settle for the net first premium on each policy 
written by them in cash, tt was a practlce recognized by the company to 
permit them, on thelr own responsibility and at their own risk, to advance 
such net premium, making such arrangement as they saw fit with the in- 
Bured. The policy in suit was issued by tbe company, sent to its gênera) 
State manager, and by him given to the sollcitlng agent who took the ap- 
plication, to be dellvered to the insured on payment of the first premium. 
The agent afterwards paid in the premium, less his commission, and it 
was received by défendant. The Insured died withln the year covered by 
such premium. The agent testified that the application, which was made 
at the end of the year, was taken solely to increase the apparent amount 
of business done by hlm during the year, to enable him to obtain a prize 
offered by the company; that he paid the net premium, and it was agreed 
between him and the insured that she should pay nothing, but that he 
Bhould retain the policy and at the end of the year permit it to apparently 
lapse. There was évidence on behalf of plaintiff tending to show that the 
agent had solicited the application several months previously, and that 
when it was made insured and her husband signed a note to the agent for 
the premium, due In one year, but were assured by him that, if they were 
not able, it need not be paid at that time, and that if they desired they 
could then reduce the amount of the policy. Held, that such évidence 
was sufficient to requlre the submission of the question of the bona fldes 
of the contract to the jury. 

2. Same — Deliveey or Polict. 

Where it was a common practice recognized by a llfe insurance company 
to permit sollclting agents to advance the first premium on applications 
taken by them, taklng notes of the insured or otherwise securing them- 
selves for its repayment, the delivery of a policy to such an agent, who 
paid the premium aud took a note therefor from the insured, constituted 
a complète delivery as between the company and the insured. 

[Ed. Note. — For cases in point, see vol. 28, Cent. Dig. Insurance, §§ 
226, 1856.] 

3. BiLLS AND Notes — Vauditt of Note — Vaeying Contbact by Parol Agebe- 

MENT. 

The binding obligation of a note cannot be affected by a contempora- 
neous paroi agreement that it need not be paid. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dlg. Evidence, § 1802.] 

In Error to the Circuit Court of the United States for the District 
of Utah. 

E. B. Critchlow (H. P. Henderson, Frank Pierce, and W. J. Bar- 
rette, on the brief), for plaintiff in error. 

Edward M. Allison, Jr. (Geo. Sutherland and Waldemar Van Cott, 
on the brief) , for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This was an action on a policy of life 
insurance for $10,000, alleged to hâve been executed and delivered 
on December 28, 1901, by the défendant, a corporation of the state 
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of New York, to Harriet A. Payne, a citizen of the state of Utah, în- 
suring her life for the benefit of her personal représentatives. The 
exécution and transmission of the policy to one Rulon S. Wells, the 
gênerai manager of the company for the state of Utah; the receipt 
by the company from its soliciting agent of the net premium, that is 
to say, the premium as fixed by the policy, less the agent's commis- 
sion for the first year ; and the death of the insured within the year — ■ 
are admitted by the company. The défense is that the policy was not 
a contract, but was the resuit of a scheme entered into between the 
soliciting agent and the insured to deceive the company by making it 
falsely appear that the soliciting agent had secured a larger amount 
of Insurance than any other agent in the state of Utah, and for that 
reason would be entitled to a certain prize which the company had 
offered to agents in that state. Certain issues of fact were tendered 
by the défendant in its answer, upon which the case went to trial in 
the court below. Thèse were that it was understood and agreed be- 
tween the soliciting agent and the insured at the time the policy was 
applied for that the insured should not pay, or be in any manner liable 
for the payment of, either the first or subsequently maturing premi- 
ums on the policy; that the policy, when issued by the company at 
its home office in New York and forwarded to its gênerai manager 
in Utah for delivery, should never be in fact delivered to the insured, 
but should be held by the agent for the ultimate purpose of securing 
a prize, and then allowed to lapse; and that the insured, or her es- 
tate, should never hâve any interest in the policy, but as to them the 
same should be void and of no effect. The case was tried below on 
thèse issues, and at the conclusion of ail the évidence, upon motion 
of defendant's counsel, the learned trial judge instructed the jury to 
return a verdict for the défendant, which was accordingly done. 

The main ground urged for a reversai of the judgment rendered 
on the verdict is that the court erred in not leaving the issues to the 
jury for détermination. To this we will first give attention. It is a 
settled law, that: 

"When the évidence giren at the trial wlth ail Inferences tbat the Jury 
«ould justiflably draw from it Is Insufficient to support a verdict for plaintiff, 
so that such a verdict, if returned, must be set aside, the court is not bound 
to submit the case to the Jury, but may direct a verdict for Ihe défendant." 
Louisville, etc., Railroad Co. v. Woodson, 134 U. S. 614, 621, 10 Sup. Ct 628, 
33 L. Ed. 1032. 

The principle last announced is fully recognized and has been ex- 
pressed in various ways, such as: 

"Where the évidence is undisputed or Is of such a conclusive character that 
the court, in the exercise of a sound judicial discrétion, would be compelled 
to set aside a verdict in opposition to it. the court may direct a verdict" Mar- 
aude V. Texas & Pacifie Railway Co., 184 U. S. 173, 191, 22 Sup. Ct. 340, 46 L. 
Ed. 487. See, also, Delaware, etc., Railroad v. Converse, 139 U. S. 469, 11 Sup. 
Ct. 509, 35 h. Ed. 213. 

The gênerai rule is clear, and it now becomes necessary to ex- 
amine the record with a view of ascertaining whether there is any 
substantial évidence upon which the jury, in the exercise of its proper 
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function, might hâve found for the plaintiff on the issues présentée! 
in the case. 

Certain facts are undisputed. The policy was issued by the Com- 
pany at its home office in New York and transmitted to Rulon S. 
Wells, the gênerai manager of défendant, in Sait Làke City. Pur- 
suant to an established custom of business, he delivered the policy to 
one E. L. Chesney, the agent who originally solicited it, with the in- 
tent and purpose that he should deliver it to the insured and coUect 
the first year's premium. This premium, as stated in the policy, is 
$378.70. Of this sum the soliciting agent at the time was entitled, 
for his commission and some spécial bonus, to $284.02, leaving $94.68 
as the net premium due the company on this policy. In due time after 
receiving the policy Chesney paid the gênerai manager the net pre- 
mium of $9i.68 due the company, and this ended the transaction so 
far as the company was concerned. It had issued its policy and de" 
livered it to Chesney for delivery by him to the insured and collec- 
tion of the premium. The premium due the company had been paid, 

In dealing with his sub or soliciting agents General Manager Wells 
observed a common practice of requiring the soliciting agents to do 
a cash business with the company, but permitted them to make such 
arrangements for the payment of first premiums by the insured as 
suited the convenience of both, whether by way of taking notes or ex- 
tending time of payment of the whole or any part of the premium. 
The gênerai manager in his testimony admits that it was common 
practice to hâve notes taken by soliciting agents in payment of first 
premiums, in his office, not for collection exactly, but as collatéral 
security for the payment of advances made to soliciting agents. He 
says he frequently turned over the notes to the soliciting agent who 
deposited them for collection by him; that they remained the property 
of the agent at ail times, subject to the payment of the agent's ac- 
count. He further says, in substance, that the first year's premium 
on the policy in question was settled, so far as the company was con- 
cerned, by cash paid by Chesney, and that the note taken by Chesney 
was not turned in to him ; that after Chesney had made the payment 
of $94.68, the net premium due the company on the policy in suit, the 
company had no further claim against anyone for the first premium. 
It may therefore confidently be assumed that the company was well 
aware of the fact that in the usual course of business Chesney might 
take the note of Mrs. Payne for the whole or part of her first year's 
premium, and might make any other arrangement with her concerning 
the matter which he desired to do, provided, only. he paid the com- 
pany, through its gênerai manager, the net amount due it as the first 
premium on the policy. 

Now what did Chesney do? He testifies, in substance, that he first 
broached the question of Mrs. Payne taking a policy in his company, 
on December 28, 1901 ; that he made arrangement with her husband 
the day before to hâve her come from Syracuse, her home, to Sait 
Lake City on the next day, and when she arrived tliere his account 
■■{ what occurred is as folio ws; 
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"i told her that there was a contest on for a prize of a gold watch, to be 
glven to the agent writing the most business, taklng in the most applications 
and paying for them, and up to that time.I thought I was in the lead and 
had seeured the watch, but found that I was behind and wanted to know if 
she would be examined, so that I could présent the application and get the 
watch, and she was inelined not to be examined. * * * She said she did 
not wànt to, because she did not hâve any money to pay and dld not want any 
insuranèe to pay for. I told her it would not be necessary to pay out any- 
thing, as I would pay out the money to be paid; tliat it was a favor from her 
to me, that I might win the watch; and that there would not be anything 
needed down. * * * Well, she argued for quite a long while. I don't re- 
member the whole of the conversation, but flnally she said she would be exam- 
ined upon that basis that She dld not hâve to pay any money." 

Witness Chesney further tesified, in substance, that he then, Decem- 
ber 28, 1901, wrote the application; that Mrs. Payne never paid any- 
thing to him for the insurance ; that Mr. and Mrs. Payne never gave him 
any note for the premium; that he never had any conversation with 
her about the premium or about the cost of the policy. His testimony 
makes a clear showing that the taking of the policy by the insured 
was a mère favor to him to aid him in his contest. 

But tbis is not ail the évidence. Mr. Payne, the husband of the in- 
sured, testifies in answer to questions as follows : 

"Q. What did he (Chesney) say to you and to your wlfe? A. Well, he wanted 
roe to let her take Insurance out. I told him I did not feel able for to take one 
out on her now ; that I wanted to wait and see how we came out with the sait. 
We had not yet raised our crop of sait. Q. What answer was made to that, or 
what dld he (Chesney) say? A. Well, It went on for a while, and he kept after 
us for to take a policy out — for her to take a policy out. Q. During what pe- 
riod of the year? A. Well, that Is from about May, I should judge, last of May 
right along up to the time she did take one out. Q. What did you say to 
him, if anything, deflnitely about what would be doue in the way of taking out 
insurance for her with regard to the sait crop or prospect of it? A. I told him 
* * ♦ I would not take out one until I saw how we was going to corne out 
on the sait crop, and then If we wei-e able we would take one out on her." 

Margaret Payne, a daughter of the insured, testifies to the efïect 
that Chesney had a conversation with her in October, 1901, about the 
application for life insurance by her mother. She testifies that about 
the middle of October, 1901, Chesney said to her that he had just 
been up and had her mothèr sign an application for a policy of life 
insurance. 

There is, therefore, a sharp confiict of évidence between Chesney 
on one hand, and other witnesses, as to when he first approached 
Mrs. Payne for insurance. He testifies emphatically that nothing of 
that kind was done until December 28, 1901. There is certainly 
some évidence that Chesney was endeavoring to secure a policy on 
her life in the usual course a long time before the exigency of the 
prize contest required it. There is also a confiict of évidence on the 
question of fact whether any payment of the first year's premium 
was made or agreed to be made by the insured. Chesney, as already 
observed, says Mrs. Payrie paid nothing, and assumed no obligation 
to pay anything, but, on the contrary, that it was expressly under- 
stood that she should pay nothing. Mr. Payne, the husband, after 
narrating how, at the instance of Chesney, he got his wife to go from. 
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Syracuse to Sait Lake City on December 28, 1901, and how she went 
into the doctor's office to be examined, gives a detailed account of his 
signing-, with his wife, a paper for what he says was "370 something," 
payable to E. L. Chesney, maturing one year after date. He seems, 
from his évidence, to be înexperienced and unfamiliar with business 
affairs, and somewhat ignorant concerning the meaning of the trans- 
action in which he was engaged. His évidence, too, impresses us as 
that of a witness extremely careful to say nothing more than he re- 
membered and in no sensé a willing or officious one. While he can- 
not remember or state the terms of the paper signed by him and his 
wife, except in the particular above referred to, he testifies that Ches- 
ney, when he asked him to sign the paper, said: 

"It was a note that my wife had glven him, and I had to sign with her, in 
order for her to get this policy." 

This note, according to the évidence, was then delivered to Chesney 
and has not since made its appearance. 

The following further évidence of the husband, in questions and 
answers, is given in détail for spécial reasons which will appear later: 

"Well, he (Chesney) sald It was a note my wife had signed, and I would 
hâve to sign in order to get this ; but as far as I was concerned, if I did not 
feel lilîe paying for that at the end of the year, I did not need to. Q. Pay 
for what? A. Pay off this note that we had signed. There would be no 
need to if we did not feel like it. If we did not feel able at the eud of that 
year, that we had no need to pay for it, that he would — * * * As to the 
policy, he said, after this had run a year, if we did not feel able to pack this 
amount, we could eut it down at the end of the year, and take what we could. 
We was speaking about the amount that we was taking out ; that we did not 
know whether we would be able to pay it or not. » * * Well, I told 
him lilte this: We was kind of in trouble with the Inland Sait Company. 
They had a suit against us, and we did not know really how we was coming 
out. I spoke to him about it. I did not know how we would corne out on 
that suit, nor what we would make out of the sait crop. Q. What did he 
«ay to you in reply to that? A. He said, if we was not able to pay this, pack 
this much Insurance, we could eut it down, take what we could." 

This and other like évidence seems to us so natural, candid, and 
ingenuous, so expressive of the doubts and uncertainties which igno- 
rant or poor people feel about in incurring obligations, that we hâve no 
hésitation in saying that it, with the reasonable inferences naturally 
arising from it, afïords some substantial évidence that the insured 
gave a note to the soliciting agent for the fuU amount of the first 
year's premium, and thereby obligated herself and hilsband to the 
payment of the same in full. There being évidence as already seen, 
that the subject of insuring Mrs. Payne had been under considération 
for several months before the question of securing the prize by Ches- 
ney became acute, and that a note was given by herself and husband 
for the payment of the first year's premiums, ail in accordance with 
permissible practice as shown by the custom of the business con- 
ducted by défendant company in the state of Utah, we think there is 
substantial évidence that the transaction in question was honest, and 
intended in good faith by the parties as a contract of insurance, and 
not as a device to deceive the company as charged in defendant's an- 
swer. It is not for us to weigh the évidence pro and con on the issues 
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presented. It îs sufficîent for our présent purpose to détermine that 
there is substantial évidence which, with the fair inferences deducible 
therefrom, would support a verdict, had one been found in favor of the 
plaintiff. 

The argument is made by plaintiff's counsel that, if the solicit- 
ing agent paid the first year's premium, even without the authority of 
the insured, the company would be liable. This we do not feel called 
upon, under the issues presented by the pleadings, to consider. It is a 
moot question only. The évidence discloses beyond question that the 
soliciting agent paid the défendant company ail that, as between him 
and the company, was due the latter; in other words, that he'paid the 
full net fîrst year's premium to the company. He paid this sum to the 
company, either in exécution of the fraudulent scheme set forth in the 
answer, or as an advance for the account of Mrs. Payne, evidenced 
by the note alleged to hâve been taken by him. Thèse are the only 
two théories presented by the case. In the event fîrst mentioned, it is 
conceded that no liability would attach to the company; in the event 
next mentioned, it must be conceded that liabilit\' would attach. The 
évidence discloses a common practice recognized by the company, per- 
mitting soliciting agents, upon their own responsibility and at their 
own risk, to make such advances, and no point is made in argument 
or brief against its binding the company. 

It is hardly necessary to advert to the contention that there was no 
consummated delivery of the policy in question to the insured. If the 
whole transaction was a fraudulent device, participated in by the 
insured, as claimed by the défendant, and if it was understood and 
agreed that no premium should be paid or obligation assumed by the 
insured with respect thereto, but that Chesney should hold the policy 
for his own purposes, and apparently allow it to lapse after his pur- 
poses should be accomplished, in such case, his possession of the policy 
was clearly his own, and not that of Mrs. Payne, the insured. If, on 
the contrary, the parties intended a bona fîde contract of Insurance, 
and Chesney, in the usual and permissible course of business, paid the 
premium for Mrs. Payne pursuant to an arrangement by which he 
took her note, giving her a year's time to refund it to him, then his 
possesssion of the policy was her possession, and the delivery as be- 
tween the company and herself was complète. The gênerai manager 
testifies that in the usual course of business the delivery by the com- 
pany of a policy to the soliciting agent was for the purpose of collect- 
ing the premium and delivering the policy to the insured. If the pre- 
mium was coUected from the insured, the title of the policy immedi- 
ately vested in her. The last-mentioned contention will therefore dé- 
pend upûn the détermination of the main issue of f act in this case. 
Was the transaction as made intended as a bona fîde contract of Insur- 
ance, the premium being paid by Chesney for account of Mrs Payne, 
as claimed by the plaintiff, or was it a scheme or device to f raudu- 
lently secure a prize as claimed by the défendant? 

It is next urged that the note, if given to Chesney, as claimed, with 
the understanding indicated by Mr. Payne's testimony, was not an 
enforceable obligation, and hence bas no force or eflfect in the case. 
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That testimony may admit of one or more interprétations, dépendent 
upon the meaning of the language employed in the light of local us- 
age. A peculiar dialect or provincialism is apparent. The statement 
of the witness at one time is, in substance, that Chesney told him that 
they need not pay the note unless they felt like it, unless at the end of 
the year they felt able; that, if they did not feel able to do it, "he 
would," — do something. What, is left unsaid. In the same connec- 
tion, witness Payne says Chesney told them, if they did not feel able 
to pack the full amount of Insurance, they could eut it down at the end 
of the year. This language is probably subject to explanation, and 
might hâve been understood by the jury to mean that if, at the end of 
the year, they were unable to carry the full amount of $10,000 Insur- 
ance, they might reduce it and make other arrangements in harmony 
with their circumstances, or that, if they were unable to pay their note 
at the end of the year, other arrangements in the nature of an exten- 
sion might be made. If such is the purport and meaning of the testi- 
mony, it obviously aflfords no ground for impeachment of the validity 
of the policy. This testimony should ail hâve been submitted to the 
jury for its interprétation and considération in the light of ail the other 
facts of the case, under proper instructions of the court. If the testi- 
mony, taken ail together, means that the makers need not pay the note 
at ail if they did not feel disposed to do so, such cotemporaneous paroi 
contradiction of the express written obligation would be void and of no 
efïect. Brown v. Wiley, 80 How. 442, 15 L. Ed. 965; Brown v. 
Spofîord, 95 U. S. 474, 24 L. Ed. 508 ; Martin v. Cole, 104 U. S. 30, 
26 L. Ed. 647; Burnes v. Scott, 117 U. S. 582, 6 Sup. Ct. 865, 29 L. Ed. 
991 ; Falk v. Moebs, 127 U. S. 597, 8 Sup. Ct. 1319, 33 L. Ed. 266. 

The case of Burke v. Dulaney, 153 U. S. 228, 14 Sup. Ct. 816, 38 
L. Ed. 698, is relied upon by defendant's counsel ; but a careful consid- 
ération of the facts and doctrine of that case discloses no applicability 
to the case before us. Défendant in that case was sued on a note 
which he admitted to hâve given plaintiff. He oflfered to prove as a 
défense that at the time of the giving of the note and prior thereto, 
the plaintiff (the payée) agreed with him that the note should be given 
to represent the price of the interest which défendant was to hâve in 
certain mining property, conditioned upon his demanding such interest 
after an inspection of the mining property. He further ofïered to 
prove that, after inspecting and testing the property, he notified plain- 
tiff that he did not want it, and demanded the redelivery of the note 
to him. This évidence was excluded by the trial court. The court in 
its opinion announced the gênerai ruie already referred to concerning 
the involability of written contracts, and then stated that the évidence 
offered and rejected did not in any true sensé contradict the terms of 
the note itself, "but tended to show that the written instrument was 
never in fact delivered as a présent contract, unconditionally binding 
the obliger according to its terms from the time of such delivery, but 
was left in the hands of Dulaney [the payée], to become an absolute 
obligation of the maker in the event of his electing, upon examina- 
tion or investigation, to take the stipulated interest in the property." 
In other words the Suprême Court said; 
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"Accordlng to the évidence offered and excluded, the wrltten Instrument np- 
on whlch tbis suJt Is based was not, escept In a named contingency, to become 
a contract as a promlsSory note which the payée could at any time rigbtfully 
transfer." 

There is, in our opinion, no évidence in this record which brings 
this within the doctrine of that case. The évidence of Mr. Payne, in 
our opinion, can be construed in one of two ways only — ^^either that 
Chesney told him that they (Mr. and Mrs. Payne) v^^ould never be 
called upon to pay the note at ail, in which case there would be a flat 
and ineffectuai contradiction of the terms of the note itself, or that, if 
they were not able to meet the payment at the end of the year, other 
satisfactory arrangements would then be made. There is no phase of 
the évidence, as we understand it, warranting the conclusion or in- 
ference that the parties understood the note was conditionally deliv- 
ered, or was to be obligatory only upon the happening of certain fu- 
ture events. If the note was given at ail, it was, under the évidence 
as we understand it and authorities already cited, an unconditional 
obligation, with some friendly and personal assurance as to wîiat 
might be donc if the niakers were unable to meet the payment when 
due. Inasmuch as this case must be reversed, because of the peremp- 
tory instruction to find in favor of the défendant, we hâve not deemed 
ît advisable to review the action of the trial court in excluding évi- 
dence offered by plaintiff, as presented by many of the assignments of 
error. It is not doubted that the learned trial judge will, in the light 
of this opinion, be able at the next trial to make proper rulings as to 
the admission and rejection of évidence. 

The judgment will be reversed, with a direction to the court below 
to grant a new trial. 



SAVAGE V. SAVAGE. 

(Circuit Court of APPéals, Fourth Circuit. November 9, 1905.) 

No. 591. 

Bankruptcy — Validitt of Lien — ^Mobtgage to Sectjke Alimont. 

Where a decree for alimony in favor of a divoreed wife was a lien upon 
ail of the real estate of the husband, It was compétent for the parties by 
contract, in considération of the releasing of such lien on other property, 
to couvert the alimony into an annuity for life seeured by a tmst deed on 
spécifie property duiy recorded, and the validity of the lien of such deed 
was not afL'ected by a subséquent remarriage of the parties, and it may 
be enforced by her after the husband's bankruptcy, where by the state 
statute the wife had the right to acqulre and hold property as if she were 
unmarried. 

SaME GlET TO WlPE. 

A deed of property, made by a husband to hls wife by way of gift at a 
time when he was not indebted, and which was duly recorded, Is valid 
as against his subséquent creditors in bankruptcy. 

Same — Sau: of Real Estate — Release of Dowee Right. 

It Is proper, and generally désirable, to sell the real estate of a bank- 
rupt free from his wife's inchoate right of dower, with her consent, and 
to compensate her for such release by a fair allovvance eut of the proceeds. 
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4. ISTEBEST — ÂBBEABS OF ANNUITT. 

Interest should not be allowed, on arrears of an annulty due from a 
bankrupt to hls wife under an antenuptial contract, and secured by a 
lien on property, where the contract makes no provision therefor. 

Pritchard, Circuit Judge, dissenting. 

Pétition for Revision of Proceedings in the District Court of the 
United States for the Western District of Virginia, at Harrisonburg, 
in Bankruptcy. 

On February 19, 1904, Ralph Savage was adjudicated a banlsrupt; bis lar- 
gest créditer being bis brother, the petltioner, Joseph H. Savage. Hls wife, 
M. Adah Savage, formerly M. Adah Seabrigbt, claimed to be a seciired créd- 
iter. She was first married to the bankrupt in 1895. On March 13, 1897, she 
was divorced from him and allowed to take her maiden name of Seabrigbt by 
a decree of the circuit court of Frederick county, Va. The decree required 
Ealph Savage to pay her $400 a year alimony, payable in monthly sums of 
$33.33 on the 13th of each month, and tbese sums were secured upon the real 
esta te of Ealph Savage, situate in the city of Winchester, Va. On March 8, 
1898, Ralph Savage executed a deed of trust, conveying to R. T. Barton, as 
trustée, a property on Main street, in Winchester, Va. This deed, which was 
also signed and acknowledged by M. Adah Seabrigbt, recites that the decree 
for alimony at the rate of $400 per year was a lien upon ail the grantor's real 
estate, and recites that by a bond that day executed by Ralph Savage to M. 
Adah Seabrigbt he had bound himself to pay to her during her lifetime the 
sum of $400 a year in monthly payments of $33.33 each, and had agreed to 
secure the payment thereof by a deed of trust of the Main street property, 
and in considération thereof said M. Adah Seabrigbt had agreed to wholiy re- 
lease the lien of her decree, and dld "unité in the deed for the purpose of 
vvholly releasing the said Ralph Savage from the obligation of the decree to 
pay alimony aforesald, and bis property from the lien of the same, and the 
said Ralph Savage on bis part, in fulfiUnient of bis contract, doth hereby 
grant and convey unto R. T. Barton, trustée," etc. The deed then provides 
that, in case of default in payment of $33.33 per month, the trustée shall sell 
the property at public auetion, aud out of the proceeds the trustée shall invest 
so mucb of the proceeds as shall be sulflcient to produce to the said M. Adah 
Seabrigbt $400 a year, or else said trustée shall pay over to said M. Adah Sea- 
bright, as she may elect, and to be her absolute property out of said proceeds, 
a sum of money equal to the commuted value of the annuity at the date of 
sale. In either event, however, the residue to be paid by the said trastee to 
the said Ralph Savage. The deed of trust was acknowledged by Ralph Sav- 
age on March 9, and by M. Adah Seabi'ight on March 10, and recorded March 
22, 1898. On March 31, 1898, Ralph Savage was remarried to the said M. 
Adah Seabrigbt. On June 19, 1899, Ralph Savage conveyed to bis wife a 
bouse on Washington street, in the city of Winchester, renting for $24 per 
month, which rent she bas since that time collected. This deed was acknowl- 
edged and duly recorded on June 26, 1899. 

On March 12, 1904, Mrs. Savage, and Mr. Barton as trustée, flled their péti- 
tion in the bankruptcy proceedings, reciting the foregoing faets, allegiug that 
the annuity of $400 a year, secured to her by the deed of trust of March 8, 
1898, was in arrears and unpaid, and praying that the court would permit the 
trustée under its supervision to sell the Main street property and pay the in- 
stallments in arrear and to pay to her the commuted value of the annuity for 
her life, and praying, also, that she be allowed out of any other real estate 
of the bankrupt sold by the trustée of the bankrupt the commuted value of 
her contingent right of dower. Joseph H. Savage and other creditors of the 
bankrupt answered this pétition, denying that M. Adah Savage was entitled 
to any lien for the payment of any sum to her, or any right of dower or any 
claim whatever against the estate of the bankrupt. The matter went to the 
référée, who gave notice to ail the creditors, and, having heard the testlmony 
offered and arguments of counsel, made bis report of bis findingS and conclu- 
sionai The référée held, that by virtue of the deed of trust of March 8, 1898, 
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Mrs. M. Adah Savage had a flrst lien on the Main street property for tbe un- 
paid Installments du» her of the annuity secured to her, amounting to 
$2,433.33, with interest on each installment as it became due. He held that 
Mrs. Savage was entitled to the commuted value of the annuity according to 
the Virginia statute at her âge of 27, amounting to $5,310, and that it was se- 
cured by the deed of trust and to be paid out of the proceeds of the sale of 
the Main street property. He further held that, as to the other real property 
owned by the banlcrupt, Mrs. Savage was entitled to her contingent riglit of 
dower, but that, as she had consented by a writing filed in the proceedin^s 
that the real estate might be sold free from her right of dower, she Bhould bo 
allowed, when sale was made of said real estate, the commuted value of her 
contingent right of dower. It was ordered by the référée that she might pro- 
ceed to enforce the lien given for her benefit by tbe deed of trust by sale of 
the Main street property, and the order authorized Mr. R. T. Barton, as trus- 
tée named In the deed, and Mr. M. M. Lynch, the trustée in bankruptcy, to 
malie the sale at public auction. The référée found that at the time of mak- 
ing the deed of trust of the Main street property, and at the time of making 
the deed of gift to his wife of the Washington street property, the bankrupt 
owed only a few small Personal debts, which had been paid, but that he had 
never paid to his wlfe any installments of the annuity. The creditor, Joseph 
H. Tunier, desiring a review of the orders of the référée by the District 
Judge, duly filed his pétition for review, and the référée certified to the Dis- 
trict Judge the questions presented, with a Summary of his flndings and his 
order. The questions presented for review were whether M. Adah Savage 
was rlghtly allowed the arrears of annuity and interest thereon; whether it 
was proper to allow her as the commuted value of the annuity the sum of 
$5,310 ; whether It was proper to déclare thèse sums a lien on the Main street 
property and to allow the lien to be enforced by sale; whether it was proper 
to direct the real estate of the bankrupt to be sold clear of the wife's contin- 
gent dower. The pétition for review was heard by the District Judge, and 
the rulings of the référée were affirmed and approved. Joseph H. Savage, 
feeling himself aggrieved, has petitioned this court to review and revise said 
proceedings In matter of law. 

R. E. Byrd (Holmes Conrad, on the brief), for petitioner. 
R. T. Barton, for resporident. 

Before PRITCHARD, Circuit Judge, and MORRIS and PUR- 
NELL, District Judges. 

MORRIS, District Judge (after stating tlie facts). The deed of 
trust of March 8, 1898, between Ralph Savage, of the first part, R. T. 
Barton, trustée, of the second part, and M. Adah Seabright, of the 
third part, recites the obligation of Ralph Savage to pay to M. Adah 
Seabright as alimony $400 a year in monthly installments of $33.33, 
which had been decreed in her favor by a decree dissolving a mar- 
riage between herself and Ralph Savage and granting her alimony, 
atid recites that the decree had been recognized as a lien on his real 
estate. It further recites that she had agreed to release his other 
property from the lien of the decree in considération of the grant to 
the trustée of the spécifie property described in the deed as security 
for the payment of fhe said yearly sum of $400 for life. The deed 
provides that, upon default in payment of the debt secured by the deed 
of trust or of any installment, it should be the duty of the trustée to 
sel! the property and out of the proceeds to invest so much of the pro- 
ceeds as would be sufficient to produce to the said M. Adah Seabright 
$400 a year, or else, as she might elect, to pay to her as her absolute 
property the commuted value of the annuity at the date of sale. The 
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deed in very clear terms expresses the contract between the parties. 
She released the rest of his property. He secured to her $400 a year 
for life by a spécifie lien on the Main street property, or, in default 
of payment, at her élection, the commuted value of that annuity during 
her life. It was a valid agreement, made upon a valuable considéra- 
tion, and there were then no existing creditors. By agreement of the 
parties the $400 a year ceased to be alimony and subject to the control 
of the court which decreed it, and became a fixed annuity for life, and its 
payment secured by an unqualified deed of trust duly executed and 
placed upon record March 22, 1898. 

On March 31, 1898, the parties were remarried, and it is urged, in 
support of the pétition to revise, that the marriage invalidated this 
annuity and the deed to secure it, for the reason that the $400 a year 
had originally been alimony, and that by the remarriage the considéra- 
tion for its payment failed. Obviously, when the deed was executed, 
the parties were compétent to make any contract with respect to the 
$400 a year they might agrée upon. If, for the sake of relieving other 
property from liability as recited in the deed, or for any other reason, 
Savage chose to agrée to couvert alimony into a contractual obliga- 
tion to pay an annuity for life, there was nothing unlawful, or immoral, 
or against public policy in the transaction. The parties made the agree- 
ment and evidenced it by a formai instrument of writing, which they 
recorded, and by the agreement the $400 a year became an annuity 
subject to no contingency except duration of her life. They both 
testified in thèse proceedings that the deed of trust was made in con- 
templation of marriage and as a marriage settlement, and to prevent 
the release of the claim for alimony which would bave resulted from 
the proposed marriage, had no such contract been made. This is not 
the considération recited in the deed ; but as the deed of trust was re- 
corded on March 22d, and the parties were remarried on March 31st, 
it appears highly probable that it was made in contemplation of mar- 
riage. For such a settlement the marriage is a sufficient considération 
to support the deed. It is regarded in law as a considération of the 
very highest value. Prewit v. Wilson, 103 U. S. 22-24, 26 L. Ed. 360. 
In either aspect, it cannot be successfuUy contended that the considéra- 
tion for the deed has failed, or is afïected by the subséquent marriage. 

By the Virginia Code it is enacted that a married woman shall hâve 
the right to acquire, hold, use, and dispose of property as if she were 
unmarried. Under such an enactment, if the wife is a creditor of 
her husba-nd, and if the debt is bona fide and established by proof, she 
is to be neither postponed nor preferred to other creditors solely be- 
cause of their marital relation. Bean v. Patterson, 122 U. S. 496- 
600, 7 Sup. Ct. 1298, 30 L. Ed. 1126. Hère we hâve a covenant by 
the husband to pay, which he has not performed, and a recorded lien 
on land to secure performance. It follows that monthly payments 
were due from the grantor to the cestui que trust, and, as they were 
not paid, she is entitled to the arrears and entitled to resort to the land 
for payment. The bond mentioned in the deed was for $3,000, but 
the real agreement was to pay $400 a year, and the deed provides ex- 
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plicitly that the corhmuted value is to be paid to the beneficiary, if 
she so elects, in case of a sale after default. 

With regard to the deed of June 19, 1899, conveying the Washing- 
ton Street property, that was a deed of gift f rom husband to wife, duly 
recorded, and also. made at a time when there were no creditors to be 
injured by it. It is urged on behalf of the petitioner for revision that 
this conveyance should be regarded as having paid ofï and discharged 
the sums secured to the wife by the deed of trust, but this is a mère 
assumption, without a word of proof to sustain it. The testimony of 
both husband and wife is that it was a gift from him to her as a 
provision for the future comfort of herself and children, and such a 
gift he had an undoubted right to make to her. Wallace v. Penfield, 
106_ U. S. 260-263, 1 Sup. Ct. 216, 27 L. Ed. 147. And even if the 
testimony of the husband and wife should be held to be within the re- 
striction of Va. Code, 1904, p. 1770, § 3346a, and should be excluded 
as incompétent in such a controversy as this, the case is without any 
testimony to show that the conveyance was a payment, and as the con- 
veyance from husband to wife requires no considération other than the 
marital relation to support it, there is no presumption that it was a 
payment. Jackson v. Jackson, 91 U. S. 122-125, 23 L. Ed. 258. A gift 
from husband to wife, not made in préjudice of creditors, evidenced 
by a deed duly executed and recorded, is valid, and needs no consid- 
ération other than the marital relation to support it. Sexton v. Whea- 
ton and Wife, 8 Wheat. 229, 5 L. Ed. 603 ; Jones v. Clifton, 101 U. S. 
235-228, 25 L. Ed. 908; Bean v. Patterson, 123 U. S. 499, 7 Sup. Ct. 
1398, 30 L. Ed. 1126. 

With regard to the objection urged against the order to sell the 
bankrupt's remaining real estate free from the wife's contingent right 
of dower, it is sufficient to say that it is nearly always désirable, in 
making sale of a bankrupt's real estate, if the wife will consent, to sell 
free from her inchoate right of dower, and to compensate her by a 
fair allowance out of the proceeds for her release of that right. It is 
common practice to do so when it is possible, and we think the practice 
is to be approved, as it gives the purchaser an unincumbered title, and 
ordinarily results in advantage to creditors by obtaining a better price 
for a clear title than can be obtained for property the title to which is 
clouded by such a possible incumbrance. 

There remains the question whether it was proper to allow interest 
upon each installment of the annuity from the date it fell due, as was 
done by the référée. In A. & E. Encylopedia of Law, vol. 2, p. 407, 
this statement is found : 

"The cases are somewhat conflicting upon the question of the allowance 
of Interest on arrears of annulties. Generally the Engllsh courts seem to be 
Inclined against it, and the courts of the United States in favor of if 

In Adams v. Adams, 10 Leigh (Va.) 527-533, it is stated to be the 
gênerai rule that annuities do not bear interest. In Isenhart v. Brown, 
3 Edw. Ch. (N. Y.) 341-347, it is stated that the weight of authority 
is against allowing interest upon arrears of annuity. 

In Laura Jane v. Hagen, 10 Humph. (Tenn.) 332-336, it is stated 
that whether interest shall be allowed on an annuity must dépend upon 
the circumstances of each case, and is not a matter of positive law. 
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In cases of annuities, where there is no express direction or contract 
for interest, we think it may be fairly said to be discretionary. Mower 
V. Sanford, 63 L. R. A. 639, note. If interest be discretionary, this is 
clearly a case in which that discrétion should be exercised against al- 
lowing it. During the six years in which the arrears were accumulat- 
ing the wife was living with her husband, and was being supported 
and maintained by him. It was by his default that the installments 
were not paid to her; but to impose the addition of interest, which the 
deed of trust does not provide for and which is not part of the contract, 
would not be to put a penalty upon him for his default, but to deplete 
the residue of the proceeds of the property which is to go to creditors. 
Wormley's Est., 137 Pa. 101-112, 20 Atl. 621. 

As to ail the orders of the district court, except the order allowing 
interest on the arrears of the annuity, the pétition for revision is dis- 
missed, and as to the said allowance of interest the pétition to revise 
is sustained. It is so ordered, and that each party pay his and her own 
costs in this court. 

PRITCHARD, Circuit Judge (dissenting). I am unable to concur 
in the conclusion of the court in regard to the efifect of the deed of 
trust which was executed by Ralph Savage to his wife, the respondent, 
on the 8th day of March, 1898. It is held that this instrument con- 
stitutes a valid agreement upon a valuable considération. In consider- 
ing this question we are confronted with a proposition which is serions 
in its nature and one that is worthy of careful considération. The deed 
of trust was based upon the considération that the respondent should 
release the liens existing upon the property of Ralph Savage, which 
had been created by virtue of the decree of alimony, and, among other 
things, it was provided in the deed of trust that the husband should 
comply with the provisions of the decree which required him to pay 
annually to the respondent the sum of $400. The inquiry naturally 
arises as to what were the reasons that prompted Ralph Savage to 
exécute the deed of trust in question. To this proposition there can be 
but one answer, and that is that such instrument was executed for the 
purpose of freeing his property from existing liens and also to guar- 
antee the performance on his part of the conditions contained in the 
decree, to wit, the proper maintenance and support of his wife. 

When one marries he assumes a moral obligation, which, among 
other things, involves the duty of maintaining and providing for his 
wife ; and while this is not a contract to support the wife, in the ordi- 
nary acceptation of the term, the duty enjoined is of such a character 
that the courts will by fine or imprisonment enforce its requirements. 
This is an obligation which is never imposed, except in cases where it 
is made to appear that the husband, is not performing the duty thus 
enjoined upon him. In this instance it appears that Ralph Savage 
was not maintaining and supporting his wife in the manner in which 
he was in duty bound to do, and for this and other reasons the bonds 
of matrimony between the parties were dissolved, and accordingly a 
decree was entered requiring him to pay to the respondent during her 
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life time the sum of $400 per annum; and subséquent thereto and in 
pursuance of such decree an agreement was entered into between the 
parties by which the husband executed a deed of trust, which provided 
that the property described therein should be conveyed to a trustée 
for the purpose of securing the payment of the annuities hereinbefore 
mentioned. This contract was based upon the considération hereto- 
fore mentioned, and upon the theory that the parties were to Hve 
separate and apart and that the husband should be required to maintain 
and support his wife in the same manner as when they lived together. 

Within a short time after the exécution of the deed of trust the 
parties became reconciled and were remarried, and the husband again 
assumed the relation to his wife which he had sustained before they 
were divorced, and it appears from the record that he provided suit- 
able support and maintenance for her from that time on. In other 
words, when the parties remarried, the husband voluntarily undertook 
to do that which the court had decreed he should do at a time when 
he was divorced from his wife. The agreement which he had entered 
into with his wife prior to their remarriage was in the nature of an 
executory contract, and, when the parties married the second time, the 
reasons upon which the decree and the contract were based ceased to 
exist. The husband, realizing that his entire real property was sub- 
ject to this decree,' he and his wife, who became sui juris by the decree 
of divorce, made a contract which, instead of being a lien on ail of the 
husband's property to secure the payment of the annuities mentioned 
in the decree of the court, provided that it should be a lien only on cer- 
tain portions of it, which portions should be placed in the hands of a 
trustée who should hold the same merely as a security. When the hus- 
band and wife remarried, the new contract to marry and its consumma- 
tion constituted a waiver on the part of the wife of ail annuities se- 
cured to her, and thus discharged the property placed in the hands of 
the trustée of any lien ; for, as the annuities thùs ceased to exist or be 
enforceable, of course the securities were no longer valid. 

In the case of Boyd v. Olvey, 83 Ind. 304, it is held : 

"It may be laid down as a gênerai rule that, where an estate Is devised to 
trustées for particular purposes, the légal estate is vested in them as long 
as the exécution of the trust requlres it, and no longer, and therefore, as soon 
as the trusts are satisfled, it will vest in the person beneflcially entitled to It" 

When the parties remarried the wife became reinvested with the in- 
choate right of dower in ail of the real property which the husband 
possessed at that time — that which was included in the deed of trust, 
as well as that portion of his property which had been freed from the 
lien created by the decree for alimony existing at the time the deed of 
trust was executed. While the act of remarriage resulted in reinvest- 
ing the husband with the title to the property conveyed in the deed of 
trust, on the other hand, it had the efïect of reinvesting the wife with 
the right of dower in ail of the real estate which the husband owned 
at the date of their remarriage. Inasmuch as the proposition that by 
the remarriage the wife was reinvested with her dowCr right in ail 
propertj' still owned by the husband and which had been owned by 
him at the time of the divorce, as well as invested with a dower right 
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in any additional property acquired by the husband since the date of 
the divorce, is undeniable, to hold that after the remarriage she still 
retained her rights under the deed of trust given in settlement of ah- 
mony would be tantamount to holding that by the remarriage the wife 
résumes ail of her original rights in her husband's property, vvithout 
any corresponding relinquishment on her part of the rights acquired 
by the decree for alimony. This, I think, is neither law nor equity. 
I take it that it will not be seriously contended that a remarriage of the 
parties did not render the decree for alimony inoperative. The agree- 
ment which had been entered into by the husband was to the effect 
that he would faithfully comply with the terms of the decree of the 
court, and, in order to guaranty his performance of such agreement, 
a certain portion of his property was pledged for that purpose. Sup- 
pose that no deed of trust had been executed prior to the date of the 
remarriage, could it be contended that the lien which had been created 
by virtue of the decree would continue to exist, notwithstandine: the 
remarriage of the parties? Most assuredly such contention would be 
untenable, in view of the fact that such remarriage was suificient 
within itself to render inoperative the decree by which such lien was 
brought into existence and upon which it was based. 

For the reasons stated, I think that the property in question should 
be sold for the benefit of the creditors of Ralph Savage, the bankrupt. 
subject to a lien on the same for any annuities that may hâve accrued 
from the date of the exécution of the deed of trust until the remar- 
riage of the parties. 



GENERAL FIRE EXTINGUISHER CO. v. LAMAR et al. 

(Circuit Court of Appeals, Fifth Circuit. December 5, 1905.) 

No. 1,476. 

1. Equity — Exceptions to Masteb's Repobt. 

Exceptions to the report of a master In chaiicery are In the nature of 
a spécial demurrer, and must point out speciflcally the errors relied on, 
and flndings and parts of the report not so speciflcally excepted to are 
to be taken as admitted. 

[Ed. Note. — For cases In point, see vol. 15, Cent. Dig. Equity, § 910.] 

2. Sales— Réservation of Title— Validitt undeb Geoegia Statuts. 

Under Code Ga. 1895, §§ 2776, 2777, which require every eontract of 
conditional sale by which the title to property delivered is reserved in 
the seller until the purchase price has been paid to be executed and at- 
tested in tlie same manner as mortgages on personal property aud record- 
ed within 30 days, in order for such réservation to be valld as against 
third parties, such a eontract not so executed and attested is not entitled 
to record, and the réservation is ineffectuai as against creditors of the 
purchaser, at least where it is not shown that they had actual notice 
thereof. 

3. Appeal — Equity — Finuings op Masteb — Pkesdmption of Corbectness. 

A finding by a master that certain appliances were attached to a fac- 
tory must be taken as correct in determining whether or not such ap- 
pliances became subject to a prior mortgage on the building and machin- 

141 F.— 23 
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ery'tl»er€l% wJiere it was not excepted to, and there is no évidence show- 
Ing the character of the appliances, or wliether or Dot they were détach- 
able. 

Appeal f rom the Circuit Court of the United States for the Southern 
District of Geprgia. 

The foUowing is the opinion of Speer, Circuit Judge, in the Circuit 
Court : 

In the early part of the year 1900 the Millen Cotton Mills undertook the 
érection and equipment of a cotton factory at Millen, Ga. The company pur- 
chased a tract of land, constructed mill buildings, and on varions dates during 
that year made contracts for the purchase and installation of appropriate 
machlnery. Among the contracts was that now before the court. This con- 
tract vras made on the 29th day of August, 1900, and under it the General 
Fire Extinguisher Company agreed to furnish and erect a System of automatic 
sprinklers. It appears that the several contractors and furnishers of ma- 
chinery completed the Installation of the cotton mill equipment about June, 
1901. The Millen Cotton Mills not being able to pay for the machinery and 
equipment placed in the mill buildings, certain credltors recorded mechanlcs' 
liens, aggregating $44,945.09. The General Flre Extinguisher Company, how- 
ever, dld not avail itself of this opportunity afCorded by the law of Georgia. 
In January, 1902, the William Tirth Company and other contractors and ma- 
terialmen, who had recorded mechanics' liens as above stated, flled a blll 
in equity to establlsh and enforce them. Wlth this bill a number of inter- 
ventions were flled. Among them veas that of the Commercial Bank of 
Augusta, substltuted trustée, in behalf of the holders of bonds issued under a 
luortgage covering the real estate and manufaeturing plant of the Millen Cot- 
ton Mills. This mortgage was made October 31, 1900, recorded November 
14th bf the same year, and was for $40,000. Another Intervention was that 
of the General Fire Extinguisher Company, now under considération. The 
issues arislng In the cause were referred to a spécial master, who had reported 
in substance that the sum reallzed from the sale of the property of the de- 
fendant, to wit, $90,000, should be applied, first, to the payment of certain 
laborers and taxes; second, to the payment of daims secured by the mechan- 
ics' liens aggregating $44,945.09 principal ; third, to the payment of the mort- 
gage indebtedness of $40,000 principal ; and, fourth, to the payment of numer- 
ous unsecured clalms, among them that of the intervener. The General Fire 
Extinguisher Company bas flled several exceptions to the master's report, but 
relies only on the flrst, namely : "The prayer of the claimant that it be per- 
mitted to retake and remove the machlnery furnished by it, In case it is not 
allowed a spécial lien on said machlnery, must be denied." 

Said ruling is contrary to law and equity, and is error because the writteu 
contract between claimant and the Millen Cotton Mills, which was admit- 
ted in évidence without objection and which Is not disputed, contains the 
foUowing language: "It is agreed that space for materials and facllities for 
the prosecution of the work shall be accorded on the promises, and that the 
General Flre Extinguisher Company shall bave lien upon the materials and 
equipment until fuU payment shall hâve been made therefor, wlth right to 
enter upon the premises and remove the same in case of any default in pay- 
ment." And because said contract contains the foUowing language: "It is 
also understood that any loss or damage by flre which may occur to our ma- 
terials and equipment while In your promises shall be borne by you." 

Claimant allèges that the spécial master erred In not allowîug its prayer, 
slnce it appears from the évidence reclted that It was the intention of the 
parties that the materlal and equipment should remain the property of claim- 
ant until paid for, and because it was also stipulated that clalmants 
'shall hâve a lien! upon said materials and equipment until full payment shall 
hâve been made, and because it was further stipulated that the claimant 
should hâve the rlght to enter upon the premises and remove said materials 
and equipment If not paid for. Tlie above quoted language Is contained in 
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sald eontract introduced In évidence wbieh Is marked "Exhibit No. 16," and Is 
attached to an intervention flled by claimant In said cause. Said eontract 
Is i-eferred to and made a part of the record on page 23 of the report of tlie 
spécial master." It is well establlsbed that exceptions sliould be so framed 
as not merely to allège error in gênerai terms, but to euable tbe court to dé- 
cide distinctly on each point in dispute. Adams, Equity, | 386. As stated in 
Sbeffield, etc., Ry. Co. v. Gordon, 151 U. S. 291, 14 Sup. Ct. 343, 38 L. Ed. 1C4 : 
"Proper practice in equity requires that exceptions to the report of a master 
should point out specifioally the errors upon which the party relies." Excep- 
tions to reports of masters in chancery are in the nature of a spécial deiuur- 
rer, and the party objectlng must point out the error, otlierwise tbe part not 
excepted to, will be taken as admltted. Story v. Livingston, 13 Pet. 359, 10 
L. Ed. 200, approving Wilkes v. Rogers, 6 Johns. 566. 

The sole question, therefore, properly before the court is : Dld the master, In 
vlew of the language and ternis of the eontract between the intervener and 
défendant, and for the reasons stated In the foregoing exception, err In flnding 
that the intervener had no right to take and remove the equipment furnished 
by it to the Millen Cotton Mills? In order for the intervener to hâve the rig^it 
to retake the equipment furnished by it, title thereto must hâve been reserved. 
Of course, as between the Intervener and the défendant the language quoted 
from the eontract and appearing in the exception is sulficient to retain the title 
in the intervener. But in this case the Milieu Cotton Mills became Insolvent 
and the rights of ereditors intervened. Now is the réservation of title good as 
against such ereditors? The conclusion of the master is: "The agreement 
was not executed and recorded as required by the laws of Georgia so as to 
reserve title in the claimant." The law of Georgia, applicable to conditional 
sales of this character is : "Whenever personal property is sold and delivered 
veith the condition afflxed to the sale, that the title thereto Is to remain in 
the vendor of such personal projwrty until the purchase priée thereof shall 
hâve been paid, every such conditional sale, in order for the réservation of 
title to be valid as against tbird parties, shallbe evidenced in wrlting, and 
not otherwlse. And the written eontract of every conditional sale shall be 
executed and attested in the same manner as mortgages on personal property ; 
as between the parties themselves the eontract made by them shall be valid, 
and may be enfoived whether evidenced in wrlting or not." Section 2776, 
Code Ga. 1895. "Conditional bills of sale must be recorded within thirty 
days from their date, and in other respects shall be governed by the laws re- 
latlng to the registration of mortgages." Section 2777, Code Ga. 1895. 

Référence to the eontract shows that it is not attested by any witness, offi- 
ciai or otherwise, as required by section 2776 above quoted, and although dated 
August 29, 1900, was not recorded until January 9, 1902. The intervener hav- 
Ing failed to comply with the requirements of the provisions of the Code of 
Georgia above quoted, the resuit is that as to thlrd parties, it was an absolute 
sale. This being true, in the absence of proof that subse(iuent ereditors had 
actual notice of such conditional eontract, the master seems justifled in con- 
cluding that the intervener was not entitled to retake and remove the equip- 
ment furnished by it which had beconie a part of the Millen Cotton Mills' 
manufaeturing plant. Indecd, it would seem that, even if subséquent eredit- 
ors had actual notice of the eontract by which the intervener sought to re- 
serve title, the sale would yet be considered absolute. The law of Georgia 
Just quoted requires that every such condition sale "shall be executed and 
attested in the same manner as mortgages on personal property," and "must 
be recorded within thirty days from thelr date"; otherwise the réservation 
of title is not valid as against third parties. There Is no qualiflcation as to 
this language. Mortgages on personal propertj' are required by section 2724 
of the Code of Georgia of 1895, to be "executed in the présence of, and at- 
tested by or proved before a notary public or justice of any court In this 
State, or a clerk of the superior court." It bas been held by the Suprême 
Court of Georgia that such a conditional eontract may be attested by a wit- 
ness, not one of the officiais above named, because there being no such wit- 
ness, the eontract may be "proved" as provided for in section 2724, supra. 
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The same court has also held that Bueh a contract so witnessed was valld as 
to subséquent purchasers havlng actual notice. Hill v. Ludden & Bâtes, etc., 
113 Ga. 320, 38 S. B. 752. "Bxpresslo unius exclusio alterius est" The ob- 
ject of the record is, of course, to give constructive notice of the contract. 
If. such contract Is not executed and attested as required by law, it cannot 
be properly recorded, and say the Suprême Court of this state: "Where a 
paper which the law requires shall be attested as a mortgage on personalty 
In order to admit it to record was not attested at ail, the actual record of it 
was notice to nobody." Cunningham v. Oureton, 96 Ga. 489, 28 S. E. 420. 
Speaking of such a contract, the same court In Merchants v. Cottrell, 96 Ga. 
168. 23 S. E. 127, hold. that "the plain import of the statute is that attesta- 
tion is essentlal to the valldity of the contract as against third persons," and 
State that the object of the statute is to "prevent frauds and perjury which 
might be practlced by debtors and others in collusion with them to defeat 
ereditors seeking to subject to their claiins property apparently belonglng to 
the debtor." But if the attenipted réservation of tltle is not entirely voici 
as to them, did the ereditors hâve actual notice? If true, this fact should 
hâve been brought to the attention of the court by exception to the master's 
report, with proper référence to the testimony relied «pon to establish it. 
As no such exception is made, it is presumed that the évidence of this char- 
acter was not submltted to tlie master, and the report would seem conclusive. 

In his argument, solleltor for the intervener contends that the réservation 
of title In Its contract is good certainly as against the lien of the mortgage 
made on October 31, 1900, beoause, he states, the equlpment furnlshed by 
the Intervener was not placed in the plant of the défendant until after the 
date of the exécution of the mortgage, that no crédit was ex.tended by virtue 
of the equlpment, and that belng movable personalty, would' not become sub- 
ject to the mortgage as after-acquired property. It wlll be observed In the 
first place that the property of the Milieu Cotton Mllls was sold under a 
foreclosure of the mortgage referred to, but was sold by vlrtue of the fore- 
closure of the spécial liens on the factory of the défendant, glven to the ma- 
terlalmen and manufacturers of machlnery who had recorded mechanics' liens, 
under section 2304 of the Code. The spécial liens were held by the master 
to be superior to the lieu of the mortgage, and this ruling has not been ex- 
cepted to. Then, slnce the master finds that the equlpment furnlshed by the 
Intervener was "attached to the fhctory," It became subject to the spécial 
liens of the materialmen and manufacturers of machinery, unless they had 
actual notice that title had been reserved in the seller. It is not in dispute 
that the equlpment was In the factory building at the tlme thèse spécial liens 
attached, nor is It contended that thèse lienors had notice of such attempted 
réservation of tltle. It follows, then, that as to those the sale was absolute. 
The equlpment furnlshed by intervener became a part of the factory on 
which thèse spécial liens attached. The spécial liens were foreclosed on the 
entire factory of the défendant, the entire factory was sold to satlsfy said 
spécial liens, and the equlpment furnlshed by intervener being by absolute 
sale a part of such factory, the intervener for ail tlme lost its right to physlc- 
ally retake and remove such equlpment. 

Slnce the Intervener only claims the right to retake the equipment, we 
mlght as well stop hère. Since in the argument it is contended that the rés- 
ervation of title In said contract is superior to the lien of the mortgage, it 
may be argued that in equity the intervener should be pald before the bond- 
holders. There is no Issue ralsed in tlie exceptions on this point. It, how- 
ever, appears that the contract with the intervener was made on August 29, 
1900, and attached to the contract Is an Itemized account of the equii3ment, 
which Is dated October 9, 1900. The mortgage Is dated October 31, 1900. 
and covers "the machinery now being placed in the factory building" and 
other machinery "to be acquired from tlme to tlme" thereafter. By référence 
to the évidence taken before the master, it appears also that the equlpment 
furnlshed by intervener was completely Installed in June, 1901. From thèse 
facts, thus Informally brought to the attention of the court, the inference is 
sought to be made that the machinery was not being placed in the factory 
building at the tlme of the mortgage, and that the equlpment being movable, 
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that it never became subject to the mortgage. Was the machinery aetually In 
or being placed in the factory building at the date of the mortgage? Was 
crédit extended by the mortgagee on account of such equipment? Did the 
trustée of the mortgage hâve actual notice of the terms of the contract made 
with intervener on August 29, 1900? The évidence is silent upon thèse im- 
portant matters. Suppose the equipment was furnished after the exécution 
of the mortgage, or suppose the trustée under that mortgage had actual 
notice of the contract ; was the equipment of such eharacter as to become an 
intégral part of the factory of the défendant, and as such would it be covered 
by the mortgage? On this question the évidence is also silent. No évidence 
is referred to to sustain this contention. The master reports that such equip- 
ment became "attached to tbe factory," and this finding is not excepted to 
by the intervener. 

Now, if the equipment was placed in the factory after the exécution of 
the mortgage, did it become affixed to the manufacturing plant in such man- 
uer that it became subject to the lien of tlio mortgage ou such plant? It ap- 
pears from the spécifications attached to inter\'ener's contract that It was a 
System of sprinlilers, composed of liydrants, valves, suctiou pipes, tanlis, 
steam and exhaust connections with tire pump, etc. The master reports that 
this System is "attached to the factory." There is no évidence showing the 
précise eharacter of this equipment or how it is attached to the plant of the 
défendant. In Cunningham & Co. v. Cureton, 96 Ga. 489, 23 S. E. 420, it was 
held that: "Machinery such as planers, molders, belting, shafting, and the 
like, placed in and attached to a mill in order to carry out the obvious pur- 
pose for which it was erected, or to permanently increase its value for use as 
a manufacturing establishment, and not intended to be moved about from 
place to place, but to be permanently used with the building, becomes a part 
of the realty, although such machinery may be removable without Injurj' 
either to itself or the building." In Porter v. Pittsburg Steel Company, 122 
U. S. 267, 7 Sup. et. 1206, 30 L. Ed. 1210, where there was an attempt to reserve 
title in railroad bridges, the Suprême Court held : "The bridges became a part 
of the permanent structure of the railroad, as much so as the rails laid upon the 
bridges or upon the railroad outside of the bridges." The court continues : 
"Whatever is the rule applicable to locomotives and cars and loose property 
susceptible of separate ownership and of separate liens, and to real estate not 
used for railroad purposes, as to their being unafCected by a prior mortgage 
given by a railroad company covering af ter-acquired property, it is well settled. 
in the décisions of this court, that rails and other articles which become afiixed 
to and part of a railroad covered by a prior mortgage, will be held by the lien 
of such mortgage in favor of bona fide creditors as against any contract be- 
tween the furnisher of the property and the railroad company, containins 
stipulations lilie those in the contracts in the présent case." A number of 
cases are cited, among them Fosdick v. Schall. 99 U. S. 235, 25 L. Ed. 339. 

Is, then, the apparatus furnished by the intervener such an intégral part 
of the manufacturing plant as to make the attempted rétention of title In- 
efCective as against the lien of the mortgage? There is, as we hâve seen, no 
évidence as to the eharacter of this apparatus or as to its detachability from 
the plant, and yet the court not only required the purcliasers of this plant 
to give bond to seoure the riglits of the General Fire Extinguisher Company 
in case they should be established by proof, but also directed an order of re- 
reference to the master to take testimony so tliat this proof could be taken, 
and the claimant bave the opportunity to support if it could its claim for re- 
captiou. The spécial master went forward with his inquiry, had two hearings, 
and took much testimony. Notwithstanding this, the claimant appeared at 
this term of the court and applied for and obtnined an order canceling tbe 
order of re-reference and ail the proceedings taken thereunder. Thus it ap- 
pears that the court bas evinçed its solicitude to afCord the opportunity for a 
thorough investigation, and aetually took order so that the costs of claimant, 
except for its witness fées, would not bave been increased. Why claimant 
put aside this opportunity is apparently due to a différence between inter- 
veners' solicitors, but the resuit is that the court Is without évidence In sup- 
port of the claim. To sum up the matter, the incurable defect of the claim- 
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ant's case In the présent condition of the record Is that no évidence bas been 
fnrnished in vlew of whlch It would be appropriate to make applicable the 
prlnciple in Fosdlck v. Schall, 99 U. S. 235, 25 L. Ed. 339, and Central Trust 
Co. V. Marletta & North Ga. R. E., 48 Fed. 874, 1 O. C. A. 133. In both cases 
and in other cases the property whlch the claimant was allowed to retake 
was shown to be détachable in its character. 

The appeal made that the purchasers of this property should not be per- 
mltted to retaln the attaehment for extinguishlng fires because it has not 
been paid for as contrary to equity cannot in this case be maintained. Equity 
follows the law, and the law is that, if a vendor désire to retain title to bis 
property, that désire must be evidenced by a contract executed in a certain 
manner and recorded, bo that ail persons subsequently givlng crédit on the faith 
of It to the purchaser should bave notice that bis title is not good. It is also 
true that the claimant who excepts has not set ont any évidence in support 
of his exceptions conformably to the rule. This is perhaps due to the fact 
that, although the court has glven claimant every opportunity to take testi- 
mony, there was no évidence In the record on this subject whlch could hâve 
been set ont. The court might with a strict regard for the law in the présent 
State of the record wholly deny the claim made by the General Flre Bxtin- 
guisher Company. It Is, however, a high prérogative of the court of equity 
to do equity even when the rlghts of complainants bave been obscured by neg- 
lect, inadvertence, or mistake. The fact is apparent that the General Flre 
Extlngnisher Coinpany wlth a elaira of the value of $3,500,' notwithstandlng 
the effort of the court to afford it, has not had its claim properly presented. 

This being true, the court wlll afford by its decree the opportunity to the 
claimant to make application anew for a référence in order that proper plead- 
ings may be submitted and évidence taken in support of its claim, wlth équiv- 
alent opportunities to the défendant If It does this wlthln 10 days, such 
référence may be ordered. If It fails to do so, the report of the spécial mas- 
ter denying the claim will be ordered coniîrmed. 

Henry A. Alexander and Shepard Bryan, for appellant. 
W. K. Miller and E. H. Callaway, for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. We find no error in the disposition of this case in 
the Circuit Court, and its judgment is therefore affirmed. 



COTTON et al. v. ALMY. 
(Circuit Court of Appeals, Niuth Circuit. October 2, 1905.) 
No. 1,171. 
Shipping — LiABiLrrY or Lessee fob Loss of Vessel — Neqlioence ob Want 

or SKILL VOLUKTAEY Seevice. 

Where the lessees of a honseboat at the termination of the lease under- 
took to deilver It to the owner at a port otlier than that named In the 
lease and where the boat then was, although at the owner's request and 
wlthout charge, they remalned liable until its delivery for any Injury to 
the same through their négligence or failure to exercise such maritime 
skill and care in towing from one port to the other as was reasonable 
under the conditions and clrcumstances existing at the time. 

TOWAGB — NEGLIGENCE EVIDENCE CONSTOEBED. 

Evidence consldered, and held to support a flndlng of négligence In 
undertaking to tow a honseboat from one port to auother at the time 
and under the conditions shown, as well as in the manner of making up 
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the tow, whlch was by placlng the boat between the tag and two loaded 
scows, ail being towed tandem, subjecting It to a severe and unnecessary 
straln. 

S. Shipping — Lease of Vessel — Damages for Injtjet. 

The rule, applied In marine Insurance, that the injury of a vessel to 
such estent that the cost of repalr would exceed half her value con- 
stitutes a total loss, is not applicable to the case of the injury of a vessel 
under lease, so as to entitle the owner to recover her full value as 
stipulated in the lease in the event of total loss, at least where ther» 
■was no abandonment to the lessees. 

Appeal from the District Court of the United States for the District 
of Hawaii. 

Albert F. Judd, R. W. Breckons, and William R. Davis, for ap- 
pellants. 

J. J. Dunne and W. S. Burnett, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This was a libel in personam brought 
against the libelees as copartners doing business under the firm name 
of Cotton Bros. & Co., in which was alleged, among other things, 
that during the times mentioned in the libel, and up to the 4th day 
of August, 1903, the libelant was the owner of a certain houseboat 
of the value of $2,500, then lying in the waters of Pearl Harbor, Oahu, 
which, on the Ist day of January, 1903, she leased to the libelees, to- 
gether with the furniture contained therein, for the term of six months 
from that date, "with the privilège of an extension thereof from 
month to month, said extension not to exceed three months," at the 
rate of $75 per month, which rental the lessees covenanted to pay, and 
further covenanted that they would not remove the houseboat from 
the limits of Pearl Harbor ; that they would provide proper moorings 
therefor, and would be liable for ail damages to the houseboat from 
stranding or wrecking ; and that, in case of the total loss of the house- 
boat, the lessees would pay to the lessors the sum of ,$3,500, and, at 
the end of the term or sooner termination thereof, they would return 
the boat in good order and condition, ordinary wear and tear ex- 
cepted. The lease, which was in writing, also provided that the les- 
sees should not be liable for any damage by fire. The libel alleged that 
on the 4th day of August, 1903, while the houseboat was in the exclusive 
possession and control of the libelees, under and pursuant to the 
lease, by reason of the direct carelessness and négligence of the libel- 
ees, and without any fault on the part of the libelant, the houseboat 
became and was wrecked, within the jurisdiction of the court below, 
to wit, in and upon the navigable waters near the harbor and port of 
Honolulu. 

The facts constituting the alleged négligence of the libelees are set 

forth in the libel as foUows : 

"Prior to said August 4, 1903, said défendants and libelees, in whose sole 
and exclusive possession aud control said houseboat then was, had moored 
said houseboat near the western shore of the entrante to Pearl Harbor in 
said Island of Oahu; and on said August 4, 1903, said défendants and libelees 
proceedèd to remove said houseboat from said Pearl Harbor to the harbor 
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of Honolnlu in sald Island of Oahu. Saia transportatlon was then and there 
attempted to be performed by sald défendants and libelees by towing said 
houseboat in tow of the steam tug Kaena, tben and there operated and con- 
trolled by said défendants and said libelees. Libelant further ehows that at 
sald tlme and place, and along witb sald houseboat, said défendants and 
libelees undertook to transport by towing in tow of sald Kaena from said 
Pearl Harbor to sald Honolulu harbor, and as part and parcel of the same 
tow of which sald houseboat formed a part, two laden scows. It was then 
and there the duty pf said défendants and libelees, In making up said tow, 
to see that it was then and there properly constructed, but this duty said 
défendants and libelees, by reason of the aforesaid carelessness and négli- 
gence, wholly falled and neglected to perform ; and in this behalf this libelant 
shows that said tow was constructed in tandem, and was then and there 
so constructed that said houseboat was placed between said tug Kaena and 
said two laden scows hereinabove referred to. Libelant further shows that, 
when said tandem tow was constructed, said tug proceeded from said Pearl 
Harbor to said Honolulu harbor. At this time a fresh breeze was blowing ; 
the wind belng about N. E, by E., a fairly heavy sea was running, and there 
was a substantial swell. Libelant shows that, when said tug and tow had 
reached a point about one-half mile west of Kallhi entrance, said houseboat, 
by reason of the aforesaid carelessness and négligence of défendants and 
libelees, capsized and sahk, and becauie a wreck and total loss, and in this 
behalf, this libelant shows that the superstructure of said houseboat con- 
tained two storles, wlth three rooms in the lower story and two rooms and a 
lanal in the upper story ; and thàt when, as alleged, said houseboat capsized 
and sank and became vvreeked, said entire superstructure, by reason 
thereof and In direct conséquence of said capsizing, sinking, and wreck, 
became detached and broken away from said houseboat, thereby utterly 
ruining and destroylng said houseboat,' and rendering it wholly use- 
less and valueless for the uses and purposes for which it was Intended and 
held. And in this behalf libelant shows that said loss and damage were then 
and there immediately, directly, and proximately caused by the carelessness 
and négligence of said défendants and libelees, and in particular by the 
careless and négligent manner and method in which the aforesaid tug and 
tow were then and there operated by said défendants and libelees; and in 
particular by the careless and négligent manner in which said tow was 
constructed and made up by said défendants and libelees; and in particular 
by the careless and négligent sélection by said défendants and libelees of the 
time at which said towàge was attempted, havlng regard to the conditions 
of wind and sea then prevaillng; and in particular by the careless and 
négligent attempt of said défendants and libelees to tow too much upon 
the occasion hereinabove alleged." 

It was also alleged in the libel that the damage sustained by the libel- 
ant was occasioned wholly by reason of the carelessness and négli- 
gence of the libelees, and without any fault on the part of the libelant, 
by reason of which the libelant prayed a decree for the sum of $2,500. 

In their answer the libelees admitted the alleged ownership by the 
libelant of the houseboat, and the copartnership of the libelees as al- 
leged, and their engagement as such copartners in the business of 
bridge builders and gênerai contractors. It admitted the exécution 
of the lease as alleged in the libel, and the attempted towage of the 
houseboat from Pearl Harbor to Honolulu by means of the tugboat 
Kaena, and that the tugboat was operated and controlled by the li- 
belees. It admitted that the tow included two laden scows in addi- 
tion to the houseboat. It then alleged affirmatively that, during ail 
of the times mentioned in the libel up to the 4th day of August, 1903, 
the husband of the libelant was in control of the boat, acting as the 
agent of the libelant in respect thereto; that the value of the house- 
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boat was $1,500 ; that the boat was delivered to tlie libelees under the 
lease by the libelant, through her said husband, at Pearl Harbor, sit- 
uated some 10 miles from Honolulu, and that, under and pursuant to 
the terms of the lease, it became the duty of the libelees, at the ter- 
mination thereof, to redeliver to the libelant the houseboat at Pearl 
Harbor ; that the lease was, in accordance vvith the terms thereof, ter- 
minated on. the 29th day of July, 1903, and that the libelant was noti- 
fied of the termination thereof that she might take possession of her 
boat; and that at no time subséquent to July 29, 1903, was said house- 
boat in the possession of the libelees under or by virtue of the lease, 
and that at no time after that date were the libelees, or eitber of them, 
in the sole possession or control of the boat under or pursuant to the 
terms of the lease ; that at the termination of the lease, as set forth 
in the answer, the libelant requested the libelees to remove the house- 
boat from Pearl Harbor to the port of Honolulu for the convenience 
of the libelant, and that thereupon, and solely as a favor to her, the li- 
belees agreed to so remove the boat, under the express stipulation 
and agreement that they would not be in any manner responsible for 
any loss or damage to the boat which might occur while it was being 
moved to the port of Honolulu ; that such removal was attempted to 
be performed by the libelees by towing the houseboat in tow of the 
steam tug Kaena, then and there operated and controlled by the li- 
belees, and along with two laden scows ; that the tow was constructei! 
in a proper and seamanlike manner and with due care; that, when 
the tow was so constructed, the tug proceeded from Pearl Harbor td 
Honolulu Harbor, at which time a light breeze was blowing, the sea: 
smooth, and that there was no appréciable swell ; that, when the tug 
and tow had reached a point about one-half mile west of Kalihi en- 
trance, the houseboat, without any carelessness or négligence on the 
part of the libelees "suddenly went over on one side," and that there- 
upoti the libelees towed the houseboat into water where it could be an- 
cbored, and anchored the same, and proceeded with the tug to Honolulu' 
with the persons who had been on board of the houseboat, and witli: 
the said laden scows ; that after the arrivai of the tug and the laden- 
scows at Honolulu the tug returned to the spot where the houseboat 
had been anchored, and started to tow the same into the harbor of 
Honolulu, which was donc, and a watchman left in charge thereof 
by the libelants ; "that said houseboat turned over" ; that the turning 
over of said houseboat was not due in any manner to the carelessness 
or négligence of the libelees, but was, as libelees are informed and be- 
lieve, and so charge the fact to be, due to the fact that the said boat 
was not properly built into the scow, but, when originally construct- 
ed, was simply tacked to the scow with tenpenny nails, which be- 
came gradually loosened from the rocking of the scow ; that the 
houseboat is not a total loss, and that the libelant had not suffered 
damage in the sum of $2,500. 

The évidence shows without conflict that upon the conclusion of 
the appellees' work at Pearl Harbor they undertook to deliver the 
houseboat to the libelant at Honolulu, instead of Pearl Harbor, as 
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they might hâve donc. It is contended on their behalf that they did 
so without charge, and at the request of the husband of the libelant, 
who, it is claimed, was acting as her agent in making the request. 
Let that be conceded, ând still the fact remains that the appelants 
were in the exclusive possession and control of the houseboat at the 
time of its damage, and under the lease, for they had net then dehver- 
ed the boat to the lessor. They were towing it to the port of Honolu- 
lu for that purpose, and were clearly Hable for any tort committed by 
them during the towage growing out of their negHgence. The Syra- 
cuse, 12 Wall. 167, 20 L. Ed. 382; Alaska Commercial Co. v. Wil- 
liams, 128 Fed. 363, 63 C. C. A. 92; The American Eagle (D. C.) 64 
Fed. 1010. The maritime skill and care thus called for must be such 
as was reasonable uhder the conditions existing at the time — such as 
niay be reasonably demanded under "the peculiar circumstances and 
emergencies of the case." Authorities supra; The Temple Emery 
(D. C.) 122 Fed. 180-182 ; The Joseph Peene (D. C.) 130 Fed. 489. 
The évidence shows that the houseboat had been lying for about six 
months at a place called Puuloa, in Pearl Harbor, with one end rest- 
ing on the sands of the beach and the other end in the water, during 
which time it was occupied by the captain of the tug and other em- 
ployés of the appellants. It was from that position that the captain 
of the tug took the houseboat and put it in a tandem tow made up of, 
fîrst, the houseboat, and then two laden scows — one behind the other ; 
the houseboat being thus placed between the pull of the tug ahead and 
the pull of the scows behind, neither of which was provided with a 
rudder. Obviously, therefore, the houseboat was subjected to a sé- 
vère and unnecessary strain from both ends; and such is the testi- 
mony of the witnesses Neilson and Rouse, experienced shipmasters. 
The houseboat should hâve been towed alone, the only safe method, 
according to the testiraony of Capt. Neilson, and certainly not in the 
position in which it was placed and where it was subjected to a double 
pull — that from the tug in front, and that from the laden scows be- 
hind. This of itself constituted, in our opinion, such négligence as 
renders the appellants liable for the damages sustained by the appel- 
lee; for the law is that it was the duty of the tug, in making up the 
tow, to see that it was properly constructed. Failing in that duty, 
she was guilty of a maritime fault. The Quickstep, 9 Wall. 665, 19 
L. Ed. 767. 

We are also of the opinion that the appellants were guilty of négli- 
gence in undertaking to tow the houseboat, in its known condition, 
in the then condition of wind and sea. Allusion has already been 
made to the fact that the captain of the tug had lived on the house- 
boat for about six months, and knew that during that time it lay with 
one end resting on the sands of the beach, and with the other end in 
the water, the efifect of which, he explained in his testimony, was that 
"her seams opened up from naturally lying too long on the beach." He 
admits in his testimony that he would not hâve undertaken to tow 
her in a swell; and, while he dénies that there was any swell during 
the towage in question, the évidence on the part of the appellee is to 
the contrary, and the court below found as a fact from such conflict- 
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ing évidence upon the point that "there was a swell that made it ob- 
viously dangerous for the houseboat to go to sea." We think that 
finding correct in view of the évidence. Moreover, it appears that 
the tug started with its tow from. Pearl Harbor about 20 or 30 minutes 
past 2 o'clock p. m., at a time when the trade winds prevailed, which, 
according to the uncontradicted testimony in the case "always blow 
pretty strong in the afternoon until about sundown," whereas it is, 
according to the uncontradicted testimony, "decidedly calmer from 
12 to 5 in the morning than at any other time of the day, under ordi- 
nary conditions." The inappropriateness of the time selected for the 
towage emphasizes the appellants' négligence in view of the other 
conditions existing. 

But one other question remains to be considered, and that relates 
to the measure of damages. It is contended on behalf of the appel- 
lee that she is entitled to the full sum of $3,500 provided in the lease 
to be paid by the lessees in the event of the total loss of the boat. Ac- 
cording to the évidence, the damage to it could not be repaired with- 
out the expenditure of an amount exceeding half her value after the 
repairs ; and hence it is contended that the houseboat was a total loss, 
within the doctrine applicable to cases of marine Insurance. If that 
doctrine be applicable to cases like the présent one, it is a sufficient 
answer to the contention to say that there was no abandonment by 
the appellee of what remained of the boat in question. 

The judgment is afifirmed. 
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WARD V. FOLET. 

(Circuit Court of Appeals, Eighth Circuit. October 13, 1005.) 

No. 2,1T6. 

VeNDOB and PuECHASER — CONTKACT FOR SaLE OF InTEREST IN IiAND — ^^CON- 

STEUCTION. 

A contract providing, "I, G., hereby agrée to sell and eomvey to F. ail 
iny interest In 320 acres of land at tlie rate of $14 per acre," construed, 
and held to be a contract providing for the sale of an interest in the land 
at the rate of $14 for eacli acre in the entlre tract 

Hook, Circuit Judge, dissenting. 
(Syllabus by the Court.) 

Appeal from »Circuit Court of the United States for the District 
of South Dakota. 

On the 28th day of January, 1898, James Foley, a citizen of the state of 
lowa, and Edward Gaule, a citizen of the state of Nebraska, were the eaual, 
joint owners of two quarter sections of land in the county of Yankton, state 
of South Dakota. Upon that date they made and entered into the following 
contract, with référence to the sale by Gaule to Foley of his interest in the 
land, as follows: 

"Stuart, lowa, Jan'y 28th, 1898. 

"I, Edward Gaule, of Georgetown, Monroe Co., la., hereby agrée to sell and 
convey to James Foley, Stuart, lowa, ail my interest in three hundred and 
twenty (320) acres of land situated near Welchtown, Yankton County, S. Da- 
kota, at the rate of fourteen dollars ($34.00) per acre, and agrée to give and 
convey said James Foley, a true and perfect deed thereof, and fulfll this con- 
tract in every particular according to the lavvs of lowa and South Dakota, 
and in agreemeut thereof I accept this pr'y note for $50.00 as part payment of 
agreement or contract. [Sigued] Edward Gaule. 

"I hereby accept Edward Gaule's ofCer. James Foley." 

This contract not having been performed, and a controversy having arisen 
between the parties as to its true construction, this suit was brought in the 
Circuit Court on the 7th day of November, 1003, by James Foley to compel 
spécifie performance of the contract according to its terms. The bill of com- 
plaint sets forth the contract, and by proper averments states the contention 
of complainant made with référence to the construction whlch should be placed 
upon its terms; avers his readiness and ability to comply with its terms as 
construed by the court; prays a decree for spécifie performance of its terms. 
and that an accounting of the rents and profits accruing from the land may 
be taken. By way of answer to the bill défendant states the construction 
which he places upon the contract, and admits the right of complainant to the 
•decree sought upon compliance with the terms of tlie agreement. It is con- 
•ceded by both parties the two quarter sections contain but 318, instead of 320, 
acres of land. The case thus made was, by stipulation of parties, submitted 
to the court for décision upon the bill and answer alone. The stipulation em- 
bodies an aecount stated between the parties as to the rents and profits arising 
from the land, the correctness of wliich is conceded. A decree for spécifie 
performance was awarded complainant by the trial court, and the contract 
was construed to entitle défendant to demand and receive from complainant 
but $7 per acre for the 318 acres involved. From this decree, défendant below 
appeals. The assignments of error challenge alone the correctness of the de- 
cree as to the considération to be paid under the terms of the contract. Since 
the pendency of the appeal in this court the appellant, Edward Gaule, bas 
died, and the case bas been duly revived in the name of his executor, Francis 
Ward. 
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Merrill C. Gîlmore (E. G. Moon, Charles 0. Baîley, and John H. 
Voorhees, on the brief), for appellant. 

D. M. Reynolds and W. G. Porter (John H. King, on the brief), for 

appellee. 

Before VAN DEVANTER and HOOK, Circuit Judges, and POL- 
LOCK, District Judge. 

POLLOCK, District Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

From the above statement it is seen the sole point of controversy be- 
tween the parties, submitted for décision, is the amount of money 
which is required by the terms of the contract to be paid by Foley as a 
condition précèdent to the enforcement of the conveyance stipulated 
for in the contract. In other words, the question for décision is, what 
did the parties mean by the language used? To what did they intend 
to bind themselves by the terms employed in the contract made be- 
tween them? To ascertain the true intent of the parties to a contract 
is the fundamental rule in the construction of ail agreements Mauran 
V. Bullus, 16 Pet. 528, 10 L. Ed. 1056 ; Canal Company v. Hill, 15 
Wall. 94, 21 L. Ed. 64. The language employed by the parties in the 
contract is not that of technical learning or ambiguous meaning. It is 
apparently unaffected by local usage or peculiar custom. None of the 
extraneous facts or attendant circumstances surrounding the making 
of the agreement, or the subséquent conduct of the parties with réf- 
érence thereto, are before th-e court for considération. Therefore the 
décision must rest alone upon the language of the contract itself, and 
by giving to that language such plain, reasonable, common-sense mean- 
ing asis thought men of ordinary intelligence would be expected to 
give to it in business transactions of a similar nature. 

In approaching such considération of the contract it becomes ma- 
terial to first inquire what were the parties considering at the time; 
What forms the subject-matter of the engagement they were about to 
enter upon? Manifestly the transfer by Gaule to Foley, not of the 
land itself, but of the interest of Gaule in the land. This the language 
of the contract makes clear beyond doubt : 

"I, Edward Gaule, hereby agrée to sell and convey to James Foley ail my 
interest in 320 acres of land." 

The subject-matter of the contract, the thing to be dealt with by the 
parties, being thus clearly ascertained and stated, the contracting par- 
ties proceeded to an ascertainment and exact statement of the consid- 
ération or purchase priée to be paid on the one hand, and received on 
the other, for the thing to be transferred to Foley, not as is often done 
in such cases, in bulk or by lump sum, but by fixing a basis upon which 
computation would be made when the exact acreage of the land should 
be determined, namely, "at the rate of fourteen dollars per acre" for 
each and every acre of the described land in which Gaule's interest, 
the subject-matter of the contract, inhered; that is to say, in 318 acres 
as subsequently ascertained, and not 320 acres as specified in the con- 
tract. Construing this contract, standing naked and alone, unaided by 
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contemporaneous facts or the subséquent conduct of the parties with 
relation thereto, as we must do in this case, the construction given 
seems to our minds, not only that which is most reasonable and logical, 
but that alone which most clearly, naturally, and sensibly expresses 
the true intent and meaning of the parties; as gathered from the lan- 
guage they employed to perpetuate the évidence of their engagement. 

Again, it is thought the construction placed upon the contract in 
question not only accords with the reason of the case, but will be found 
to be in harmony with the adjudicated cases bearing upon the subject 
under investigation. There is a clear distinction drawn by the author- 
ities between a contract to convey land absohitely and a contract to 
convey an interest in land. In Van Rensselaer v. Kearney et al., 11 
How. 297, 13 L. Ed. 703, Mr. Justice Nelson, in deliverîng the opin- 
ion, makes référence to a deed purporting to convey ail the right, title, 
and interest in real estate as follows : 

"A deed of this character purports to convey, and Is understood to convey, 
nothing more than the interest or, estate of which the grantor is seized or pos- 
sessed at the time; and does not oper.-ite to pass or bind an interest not then 
In existence. The bargain betWeen tlie parties proceeds upon this view ; aud 
the considération Is regulated in eonformity with It. If otherwise, and the 
vendee has contracted for a particular estate, or for an estate in fee, he must 
talie the précaution to secure himself by the proper covenants of title." 

The Suprême Court of lowa, in Henderson v. Beatty, 99 N. W. 716, 
in commenting upon the subject, says: 

"The bargain of necessity had référence to the thing to be acquired, and the 
considération was in ail probability regulated accordingly. Wben one under- 
takes to convey whatever right, title and interest he may hâve in land, this 
should not be enlarged upon, so as to require a transfer of the land itself." 

In suits to compel the spécifie performance of contracts for the sale 
of land itself, it is the practice of courts of equity to inquire into the 
State of the title held by the party agreeing to convey, and, in case of 
the inability of such party to convey a good title to the entire estate, 
at the option of the purchaser, to refuse a decree of spécifie perform- 
ance, or to compel an abatement of the purchase price to correspond 
with that interest which the seller may show himself able to convey. 
Hooper v. Smart, 18 L. R. Eq. 683; Leach v. Forney, 31 lowa, 271, 
89 Am. Dec. 574. Courts df equity, however, when called upon to 
command performance of contracts clearly providing in express terms 
for the transfer of an interest in real property, as contradistinguished 
from a sale of the property itself (as in the case at bar) will refuse to 
investigate the state of the title held by the party agreeing to sell, or to 
compel an abatement of the purchase price to correspond with such 
interest. ' Phipps v. Child, 3 Drewry, 709. In the light of the author- 
ities it may be said, had Foley been in ignorance of the fact that Gaule 
owned but an undivided half interest in the land described, and had 
the contract provided for the sale of the land itself described therein, 
and the transfer of a good indefeasible estate thereto at the rate of $14 
per acre, it is clear beyond doubt the court in such case, at the option 
of Foley, would hâve abated the purchase price one-half, and enforced 
performance of the contract as to the interest held by Gaule. But such 
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are not the facts in the case at bar. Hère Foley knew the nature and 
exact extent of the interest held by Gaule in the property. For this 
reason it must be presumed it was not thought material to state in tlae 
contract the extent of the interest held. He contracted with référence 
to the purchase from Gaule of that interest alone, and agreed to pay 
therefor at the rate of $14 per acre. 

It foUows the decree must be modified to conform with the views 
herein expressed. It is so ordered. 

HOOK, Circuit Judge (dissenting). I am unable to yield assent to 
the conclusions reached by my associâtes. It should be borne in raind 
that there was no controversy betvveen Gaule and Foley over the ex- 
tent of their respective interests. Had Gaule laid claim to the entire 
tract of land, or had his interest been indefinite and uncertain or the 
subject of unsettled controversy, there might be more reason for the 
construction now adopted, and the authorities cited in the foregoing 
opinion might be more pertinent. But such is not this case. Each 
one conceded that the other was the owner of an undivided half of the 
land. The proposition of Gaule may therefore be phrased in this way : 

"I, Edward Gaule, hereby agrée to sell and convey to James Foley my un- 
divided half interest in 320 acres of land at the rate of $14 per acre." 

The majority of the court hold that this means $14 per acre for each 
and every acre in which Gaule had an interest. In my opinion, the 
more reasonable construction is that it means "at the rate of $14 per 
entire acre" in title and quantity, and that Gaule's executor is entitled 
to but half of the total value of the land as so indicated. When one 
uses in a clause of admeasurement such words as "per acre," "per 
ton," "per pound," or "per dozen," he ordinarily means an entire unit 
of the quantity or number designated, and not a fractional interest 
therein; and, when he préfixes the phrase "at the rate of," such con- 
clusion is strengthened. It seems to me quite clear that, when Gaule 
used the phrase "at the rate of $14 per acre," he intended an entire 
acre in respect of both quantity and title, and that the considération for 
the sale was to be ascertained by a corrélation of his partial interest 
with the designated value of the whole. The application of a stated 
price per unit to a definite and agreed fractional interest is of common 
occurrence in business affairs, and has an accepted signification. Sup- 
pose Gaule and Foley owned in equal shares 320 dozen of eggs, and 
Gaule had proposed to Foley in writing, "I will sell you my half in- 
terest in our eggs at the rate of 14 cents per dozen;" would it not ap- 
pear that a construction that the price named was 14 cents for each and 
every dozen in which Gaule had an interest was too subtle and refined, 
and passed by the obvions meaning which lay on the surface? If one 
of two equal partners should propose to sell to the other ail of his half 
interest in the firm property at the following rates : Cattle at $30 per 
head, land at $14 per acre, hay at $12 per ton, oats at 40 cents per 
bushel, and accounts at 80 per cent, of their face value — the more nat- 
ural and reasonable construction would be that the prices specified 
related to the entire title, and that, if the proposition was accepted, the 
purchaser would not be required to pay the entire price for each head 
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of cattle, each acre of land, each ton of hay, each bushel of oats, and 
each outstanding account, "in which the vendor had an interest." 

It is said in the foregoing opinion that the language employed in the 
contract is not that of technical learning or ambiguous meaning. One 
of the conséquences of this holding would be that if, at the trial, Foley 
had ofïered testimony to show that the actual value of the entire title 
to the land did not exceed $14 per acre, it should hâve been excluded, 
as tending to vary or contradict a plain and unambiguous contract in 
writing. Cold Blast Transp. Co. v. Boit & Nut Co., 114 Fed. 77, 52 
C. C. A. 25, 57 L. R. A. 696. What I believe to be the fallacy under- 
lying the conclusions of my associâtes may perhaps be better disclosed 
by another illustration. Suppose Gaule and Foley were the equal own- 
ers of 320 registered 3 per cent, government bonds of the dénomina- 
tion of $100 each, and the written proposition of Gaule, accepted by 
Foley, was, "I will sell you my interest in our 330 government bonds 
at the rate of 104 per bond." The logic of the foregoing opinion 
would lead to the conclusion that Foley would hâve to pay $104 for 
each and every $100 bond in which Gaule had a half interest, which 
would be équivalent to $208 per bond for the entire title or ownership ; 
and, although it might be said that it was common knowledge that 
bonds of that particular character had never attained such value, it 
would be replied that the contract was plain and unambiguous, and the 
parties thereto were compétent to. fix any value they chose upon their 
property. 

The ti-uth is the contract before us is ambiguous, and is suscepti- 
ble of two possible constructions of unequal merit. I am of the 
opinion that the one adopted by the court below accords with the 
better reason, and that, even were it more balanced in doubt than I 
conceive it to be, it would be sustained by well-known rules of law 
Where -the words of an instrument are doubtful, they are to be taken 
most stronglv against the party employing them. Grâce v. Insurance 
Company, 109 U. S. 382, 3 Sup. Ct. 207, 27 h- Ed. 932. Ambiguity 
in a written instrument must be interpreted most strongly against the 
person who prepared it. American Surety Company v. Pauly, 170 
U. S. 144, 18 Sup. Ct. 652, 42 L- Éd. 977. Where the language of a 
contract is the vendor's it should be most strongly construed against 
him.' J. J. Moore & Co. v. United States, 38 Ct. Cl. 590. Gaule is 
the vendor. The words of the writing before us are the words of 
Gaule, not those of Folej'. 

For thèse reasons I think that the judgment of the circuit court 
should be affirmed. 
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C. C. TAFT CO. T. CENTURY SAVINGS BANK et al, 

(Circuit Court of Appeals, Eiglith Circuit. October 21, 1905.) 
No. 2,100. 

1. Bankrtjptct — Adjudication of Bankeuptcy — Record on Appeai- 

The ffiilnre to incorporate auy évidence in t!ie record on au appeal from 
an adjudication of banlcruptcy is not ground l'or dismissal, where it does 
not appear from the record tliat any évidence was talien. 

[Ed. Note. — Appeal and revievr in banlsruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

2. Same — Mode or Review — Appeal. 

Under Banlîr. Act July 1, 1898, c. 541, § 23a, 30 Stat. 553 [V. S. Comp. 
St. 1901, p. 3432], an adjudication of banlîruptey may be reviewed by ap- 
peal, although only questions of law are presented for review; 

3. Courts — Fédéral Courts — Jueisdictiotial Questions. 

It is the duty of tbe Circuit Court of Appeals to take notice of the want 
of jurisdiction of the court below, where it appears from the record on ap- 
peal, whether the question is raised by the parties or not. 

4. BaNKRUPTCY INVOLUNTAEY PETITION JUBISDICTIONAL ALLEGATIONS. 

A pétition In involuntary bankruptcy must allège that the défendant 
owes debts to the amount of .?1,C00 or over, to briug him within the class 
of debtors subject to the provisions of the act, as deflned bv Baiilcr. Act 
July 1, 1898, c. 541, § 4b, 30 Stat 547 [U. S. Comp. St. 1901, p. 3423] ; and 
the omission of sueh allégation leaves the court without jurisdiction to 
make an adjudication. 

Appeal from the District Court of the United States for the South- 
ern District of lowa. 

Silas B. Allen and H. F. Dale, for appellant. 

Charles A. Dudlc}' and Nathan E. Cofhn, for appellees. 

E. Dean Fuller, for bankrupt. 

Before SANBORN, HOOK, and ADAM S, Circuit Judges. 

ADAM S, Circuit Judge. This was a proceeding instituted by the 
Century Savings Bank, Todd & Kraft, and S. I. Ettinger, three credit- 
ors of N. Benjamin Cohen, to secure an adjudication of bankruptcy 
against him. Pursuant to the right conferred by section 18, subd. "b," 
of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 551 [U. S. 
Comp. St. 1901, p. 3429] ), the C. C. Taft Company, a corporation, and 
créditer of the alleged bankrupt, duly appeared and pleaded to the 
pétition. Subsequently there was a demurrer filed to the plea, excep- 
tions to the demurrer, amendment of the plea, and final adjudication 
of the bankrupt. Within 10 days after the judgment of adjudication 
the C. C. Taft Company duly perfected its appeal to this court. 

There is, first, for considération a preliminary motion filed by the 
petitioning creditors to dismiss the appeal. They allège two grounds 
for their motion : First, that the cause was heard on its merits, and the 
record does not contain the évidence heard on the issues raised by 
the pleadings ; second, that the question presented by the appeal is the 
revision in matter of law of the proceedings of the bankruptcy court, 
and therefore to be considered on pétition to revise the proceedings 
pursuant to the provisions of section 24, subd. "b," of the bankruptcy 
141 F.— 24 
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act (30 Stat. 553 [U. S. Comp. St. 1901, p. 3432]), rather than by ap- 
peal. The firèt ground df the motion involves a miscoriception of the 
record. The only entry determinative of what was donc is as follows: 

"At Des Moines, in sald district, on the lOth day of June, A. D. 1904, before 
the undersigned, judge o£ sald court lu bankruptcy sitting, the pétition of 
Todd & Kraft, and others, Des Moines, of tlie county of Polie and district 
aforesald, that N. Benjamin Cohen be adjudged a baukrupt, within the true 
intent and meanlng of tlie act of Congress relating to banliruptey, being pre- 
sented by Dudley & CotBn, attorneys for petitioners, and the same having been 
heard and duly considered, N. Benjamin Cohen is hereby declared and ad- 
judged a bankrupt accordingly." 

Then follows the order of référence to one of the référées in bank- 
ruptcy. From the foregoing record entry it appears that the judg- 
ment of adjudication went on a considération of the pétition either 
alone or as modified by the other pleadings. It is probable that with 
an answer on file a submission of the case on the pétition, as this was 
stated to be, would necessarily imply a submission on the pétition in the 
light of the ansWer on file with it ; in other words, a submission on the 
pleadings. It is certain that the submission as made was either on 
the pétition alone or on the pleadings in the case, for there is nothing 
found in the record indicating a submission on évidence adduced, or a 
submission on the issues joined. The failure, therefore, to incorporate 
évidence in the record, when there is nothing to show any évidence 
was taken, afifords no ground for dismissing this appeal. 

The second reason assigned for dismissing the appeal is also with- 
out merit. The judgment appealed from was the final judgment of 
adjudication. Explicit authority is found for the review of such a 
judgment by appeal in section 25a of the bankruptcy act, which reads 
as follows : 

"That appeals, as In equlty cases, may be taken in bankruptcy proceedlngs 
from the courts of bankruptcy to the Circuit Court of Appeals of the United 
States, * » * in the following cases, to wit : (1) from a judgment adjudg- 
Ing or refusing to adjudge the défendant a bankrupt. * • * guch appeal 
shall be taken within ten days after the judgment appealed from has been 
rendered, and may be heard and determined by the appellate court in term or 
vacation, as the case may be." 

It is true the cases of Dodge v. Norlin, 133 Fed. 363, 66 C. C. A. 
425, Plvmouth Cordage Co. v. Smith, 194 U. S. 311, 24 Sup. Ct. 725, 48 
V. Ed. 993, and In re Plymouth Cordage Cô., 135 Fed. 1000, 68 C. C. A. 
434, afford authority for the proposition that the judgment appealed from 
might hâve been reviewed on a pétition for revision pursuant to sec- 
tion 24b of the bankruptcy act, but ail thèse cases clearly recognize 
that section 25a is also available to any party aggrieved by a judgment 
adjudging or refusing to adjudge one a bankrupt. It follows that the 
rhotion to dismiss the appeal is not well taken. 

The assignment of errors présents many questions touching the regu- 
larity of the proceedings below, but the view we take of the jurisdic- 
tional question suggested in our order of January 13, 1905, requiring 
appellees to show cause why the adjudication of bankruptcy should not 
be reversed for want of jurisdiction in the court below, supersedes the 
necessity of considering them or any of the other questions raised by the 
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record. The fact that the parties failed to suggest want of jurisdiction to 
the court below, or to this court, is of no importance. It is the duty of 
this court, sua sponte, to take notice of want of jurisdiction if the same 
appears by the record. Chapman v. Barney, 129 U. S. 677, 681, 9 
Sup. Ct. 426, 32 L. Ed. 800 ; Mattingly v. N. W. Virginia Raiiroad, 
158 U. S. 53, 57, 15 Sup. Ct. 725, 39 L. Ed. 894; Yocum v. Parker, 
130 Fed. 770, 66 C. C. A. 80, and cases cited. 

An inspection of the pétition discloses that there is no allégation 
showing the amount of the bankrupt's indebtedness. Section 4b of 
the bankruptcy act of 1898 (30 Stat. 547 [U. S. Comp. St. 1901, p. 
3423]), as amended by the act of February 5, 1903, (32 Stat. 797, c. 
487, § 3 [U. S. Comp. St. Supp. 1905, p. 683]), reads as follows: 

"Any natural person, except a wage-earner, or person engagea, chiefly In 
farmlng or the tillage of tbe soi!, any unincorporated company, and any cor- 
poration engagea principally in manufacturing, trading, printing, publishlng, 
mlning, or mercantile pursults, owing debts to the amount of one thousand 
dollars or over, may be adjudged an iuvoluntary bankrupt upon def ault or an 
impartial trial, and shall be subject to the provisions and entitled to the ben- 
efits o( this act" 

From this section it appears that ail persons are not subject to the 
provisions of the bankruptcy act. Wage-earners, or persons engaged 
chiefly in farming or the tillage of the soil, or persons or corporations 
not owing debts to the amount of $1,000, are either expressly or by 
necessary implication excluded. 

The District Court, as a court of bankruptcy, is undoubtedly a court 
of limited jurisdiction. Congress alone had power to détermine the 
subjects over which it might exercise jurisdiction. As said by the 
Suprême Court in Johnson Company v. Wharton, 152 U. S. 252, 260, 
14 Sup. Ct. 608, 38 E. Ed. 429 : 

"The distribution of the Judicial power of the United States among the 
courts of the United States is a matter entlrely within the control of the légis- 
lative branch of the government" 

It is suggested that the bankruptcy court had jurisdiction over the 
alleged bankrupt in this case by due service of the subpœna upon him, 
and over the subject-matter by virtue of the bankruptcy act, which 
confers upon it plenary jurisdiction in bankruptcy proceedings. But 
this does not solve the question. It was said by the Suprême Court 
in Windsor v. McVeigh, 93 U. S. 274, 282, 23 L. Ed. 914, that: 

"AU courts, even the highest, are more or less limited In thelr Jurisdiction. 
They are limited to particular classes of actions. • * * Though the court 
may possess jurisdiction of a cause, of tlie Kul)Ject-matter and of the parties, 
it is still limited in its modes of procédure, and in the extent and character of 
its judgments. Tt must act .ludicially in ail things, and cannot then transcend 
the povper conferred by the law. * * * The judgments mentioned « • » 
(in the cases referred to for illustration) would not be merely erroneous. 
They vi'ould be absolutely void, beeause the court in rendering them would 
transcend the limits et its authority in those cases." 

To the same effect are the following cases: Ex parte Lange, 18 
Wall. 163, 176, 21 L. Ed. 872 ; Cornett v. Williams, 20 Wall. 226, 250, 
22 E. Ed. 254. In the last-cited case it is said : 
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"The settled rnle of law is that, jurisdiction having attaclied In the original 
case, everything done wlthin the power of that jurisdiction, when collaterally 
questloned, Is to be held concluslve of the rlghts of the parties, unless im- 
peached for fraud." 

Applying the foregoing principles to the statute under considération, 
it appears that Congress limited the jurisdiction of the District Court, 
as a court of bankruptcy, to cases in which the debtor owes at least 
$1,000. Casés in which the debtor owes less than that sum are not 
brought "within the power" of its jurisdiction, and debtors owing less 
than that sum are not subject to the provisions of the bankruptcy act. 
It has been held by the Circuit Court of Appeals for the Seventh Cir- 
cuit that a pétition in involuntary bankruptcy must show clearly that 
the debtor is not a wage-earner or engaged chiefly in farming or the 
tillage of the soil. In re Taylor, 103 Fed. 728, 42 C .C. A. 1. To the 
same efïect is the décision of this court in Re Plymouth Cordage Com- 
pany, 135 Fed. 1000, 68 C. C. A. 434, and the décision of the Circuit 
Court of Ap})eals of the Fifth Circuit in Beach v. Maçon Grocerv Com- 
pany, 120 Fed. 736, 57 C. C. A. 150. We observe no différence in 
principle between the omission of an averment bringing' the debtor 
without the exception as to wage-earners or persons engaged chiefly 
in farming or the tillage of the soil and the omission of an averment 
bringing the debtor within the class which owes debts to the amount of 
$1,000 or over. Thèse provision are both, in our opinion, jurisdictional, 
and either of the omissions just mentioned shows that the debtor pro- 
ceeded against is not \vithin the class of persons subject to the provi- 
sions of the bankruptcy act, or subject to the jurisdiction of the court 
in bankruptcy. The pétition in this case was therefore defective in 
not disclosing that the debtor owed at least $1,000, and for that reason 
it conferred no jurisdiction upon the court to subject Cohen, the 
debtor, to the provisions of the act. The decree must therefore be 
reversed, but, following the practice approved by this court in Re Plym- 
outh Cordage Company, supra, the trial court is directed to permit 
the petitioning creditors, within a reasonable time, to amend their péti- 
tion, if they désire, so as to show that the debtor owed at least $1,000, 
and to permit any other creditors to join with the petitioners, if they 
désire to do so. If it shall appear that the trial court has jurisdiction 
over the alleged bankrupt, the other important questions raised by the 
record, after having been duly considered and passed upon by a court 
with jurisdiction, may be properly reviewed, if occasion requires it. 

The decree is reversed, and the cause remanded for further pro- 
ceedings in harmony with this opinion. 
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CHAEMBURY v. WALDEN. 
(Circuit Court, D. New Jersey. October 2, 1905.) 

1. Patents— Anticipation — Evidence. 

AUeged anticipating patents introdueed by a défendant in a suit for In- 
fringeiiient are entitled to llttle considération, uuless tbere Is expert or 
otlier évidence to sliow their relation to the patent in suit 

2. SAME — INFEINGEMENT VAMP STAY FOB SHOES. 

The Cliarmbury patent, No. 717,348, for a vamp stay for shoes, consld- 
ered, and held not anticipated, valid, and Infringed. 

In Equity. Suit for infringement of letters patent No. 717,348, for 
a vamp stay for shoes, granted to John H. Charmbury December 30, 
1903. On final hearing. 

Russell M. Everett and Francis C. Lowthorp, for complainant. 
William S. Beaman, for défendant. 

CROSS, District Judge. The bill of complaint allèges infringement 
by the défendant of letters patent No. 717,348, dated December 30, 
1902, issued to the complainant for a vamp stay for shoes. The in- 
venter in the spécifications describes this invention as foUows : 

"Thls invention relates to tbat class of stays for the vamps of shoes each 
stay of which is formed in a separate pièce from the vamp, the said pièce be- 
ing folded on itself and the folded edge belng arranged to project beyond the 
edge of the vamp so that the vamp stay will take the strain at the center of 
îts folded edge, and thus prevent the vamp from tearing. Heretofore In the 
ordinary practice of récent years the stays, folded as above stated, hâve had 
a hard round edge, due to the folding, extend from end to end of the stay, and 
the vamp was of double thickness from end to end; and thus where it ended 
under the vamp materially increased the thickness or bulk of leather over the 
instep o£ the foot. Obviously this did not conduce to the comfort of the wear- 
er. Because of the thickness of the vamp stay beneath the vamp, the shape of 
the former soon impressed itself in clear outline defined upon the outside of 
the vamp, and thus detracted from the sightly appearance of the shoe. Fur- 
thermore, the prier construction referred to was objectionable in the manufac- 
ture of the shoe, because in sewlng the usual Une of stitching along the upper 
edge of the vamp, when the needle struck the hard, thick, aqd round (in cross- 
section) edge due to doubling, the needle glancing off said edge frequently 
threvf the stay ont of proper place beneatli the vamp preliminary to sewing, 
and thls also detracted from the appearance of the finished shoe. This same 
ob.iectionable resuit was oftentlmes efCected by the pressure foot of the ma- 
chine sticking, indlrectly, the thick double edge beneath the vamp, and thus 
shifting It from its true and proper place. Again, in the construction hereto- 
fore common, the edges of the stay, back from the curved folded edge were 
'full,' the fuUness being due to the stretching of the leather at the folded edge 
more than the parts back from said edges, to secure a desired curvature of the 
folded edge in plan ; and thus, when the stay thus constructed was sewed in 
the shoe, the stretched and curved edge projecting from the vamp and the Une 
of stitching passing through the full parts near the center of the stay, the 
tension of the vamp, due to the pressure of the foot therein. came upo'n the 
thread, rather than upon the stretched part, having tensile résistance due to 
the prior stretching, thus breaking the thread. Thèse objections are avoided 
or greatly reduced because of my improved construction hereinafter described. 
It will be understood from the foregoing that the objects of the invention are 
to reduce the bulk and discomfort incident to the use of independent vamp- 
stays, and yet retain the strength thereby secured in the shoe : to secure great- 
er neatness of appearance when the upper and vamp are joined ; to prevent 
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the needie from glanclng off the vamp stay when sewlng tlie srime In place, and 
thereby tendlng to shift or displace the stay, and injm-e the appearance of the 
sewing; to reduce the téridency of the thread in thé Une of sewing at the 
vamp stay to break beea use of the fullness in the stays as heretofore common- 
ly furnishod ; and to secure other advantages and results, some of which may 
be referred to hereinafter more fully." 

The patent has two claims, viz: 

"(1) The improved vamp stay herein descrlbed, comprlsîng a body portion^ 
a, and a tongue, b, lying at one side of said body portion, and narrower than 
said body portion, said narrow tongue being turned against the back of said 
body portion, a folded edge being formed near the forward central part of the 
stay, and the latcral edges of the tongue lying in from the latéral edges of 
the said body portion, the aaid folded edge being turned forward to form a 
rib or boss, h, substantially as set forth." 

"(2) The improved vamp stàij' herein described, comprising a body portion» 
a, having at the center of the forward edge a tongue narrower than said for- 
ward edge, and turned back against the body portion ; tlie edges at the oppo- 
site sides of said tongue lying in from the side edges of the body portion, 
substantially as set forth." 

The answer of the défendant admits the making of vamp stays, 
"which are not substantially différent from the article set forth in the 
claims of said letters patent." The défense set up is Ayant of novelty 
and invention, in the subject-matter of complainant's patent, and its 
conséquent invalidity. As stated, the answer practically admits in- 
fringement, but whether so or not, the évidence clearly shows that the 
défendant, since the date of the complainant's patent, and prior to the 
commencement of this suit, has made and sold an article clearly with- 
in the protection of such patent, if the same is valid. The article 
patented is exceedingly simple in itself, and of simple construction, 
but conceding this, it nevertheless shows in our opinion, invention and 
novelty. The défendant has been interested in the manufacture of 
shoes and vamp stays for many years. The stays first used by him 
were made of a narrow strip of folded leather or other suitable mate- 
rial of the proper length. 

Similar stays to thèse could be made from an article patented by one 
Stone, and called by him "an improved piping for boots and shoes." 
This piping was usually made in long strips of folded leâther, which 
when used for stays, was eut in pièces of the desired length, Stays 
thus made in no wise, however, foreshadowed or suggested the com- 
plainant's construction, and clearly manifested the objectional features, 
which are set out in the spécifications of the complainant's patent. 
The défendant used this kind of vamp stay for some time, but later, 
and for several years, made and used vamp stays, eut out by a die, 
known in the case as the "Osborn Die." TIaese vamp stays were also 
unlike those manufactured under complainant's patent, and quite clear- 
ly resembled those made from the piping above referred to. The 
"Osborn Die," as the testimony shows, eut out a blank of thin 
leather which was folded longitudinally, then pasted together, and 
so held until stitched to the vamp. Mary C. Breen, a former employé 
of the défendant, says that they were curved on the folded edge ; but 
to do this required considérable careful manipulation, and to some 
extent crimpled or puckered one of the flaps of the vamp stay. 
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It was clearly impossible to fold the blank made by this die so as 
to make a vamp stay with a curved edge, and stepped or graduated 
sides without crimping the leather or material in the middle, This 
construction did not suggest the tongue or narrowed portion of the 
stay, which is the important f eature of the complainant's patent ; and 
it was likewise open to some of the serions objections which the com- 
plainant's patent avoids. 

The défendant entirely abandoned the use of this stay in 1897, and, 
thereupon, began to make what is known in the case as the "Walden 
Vamp Stay No. 1 ;" this was manufactured under design patent No. 
37,961, dated December 7, 1897, issued to the défendant for a design 
for a vamp stay for shoes. This design shows no tongue or any 
équivalent, and as testifîed by the complainant's expert witness, the 
drawings accompanying the patent disclose a construction made of 
two pièces, one part being superimposed upon the other. Whether 
this be so or not, it appears from other évidence that the défendant 
always made this stay of one pièce, by forcing the leather blank into a 
die, whereby the front and sides of the blank were turned under and 
inward towards the center. This vamp is of considérable thickness, 
and is stifï and hard, as the resuit of the doubling-in process of the 
front and sides. That thèse objections were real, is clearly shown by 
the évidence from which it appears that complaints of its thicknesb 
were more or less frequently made by customers, and that to obviate 
the defects complained of, the rear part of the vamp stay was skived 
or pared to make the stay thinner and more pliable. This process 
involved additionâl labor and expense, in an attempt to accomplish 
what the complainant's invention achieves, by means of its tongued or 
narrowed portion, which, when folded back upon itself, makes a 
stepped or graduated side to the stay. The complainant later manu- 
factured a single-piece vamp stay with an unfolded edge. The stay 
with the unfolded or raw edge had manifest disadvantages, both in 
appearance and durability, and is not altogether unlike the com- 
plainant's stay, but was obviously unsuited for the purpose intended ; 
its raw edge made it comparatively weak and unsightly, and it is 
manifest that it was adapted for use only in a cheap grade of shoes. 
Later the défendant began to make and sell stays like the complain- 
ant's. From what has already been said, it will be observed that the 
défendant, after using varions constructions of a différent character 
from the complainant's, was finally compelled, for no other reason 
apparently than to sustain himself in trade compétition, to adopt the 
-complainant's construction. 

In addition to the >Stone patent, above referred to, the défendant 
has cited several other patents as anticipations of the complainant's 
patent. Thèse will be briefly considered. 

First, then, we hâve a patent issued to Charles C. Geller, for im- 
provements in shoes, No. 116,828, dated June 11,- 1871. 'This patent 
it may be said at the outset, was not for a vamp stay, but for a 
vamp ; the vamp having as a part of it, a tongue in the center "which, 
when the shoe is fitted, is turned under so as to form the same out- 
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line as the vamp commonly used." Of this construction, coraplain- 
ant's expert testifies as follows : 

"I hâve also examined and understand 'defendant's Exhlblt Geller Patent,' 
and fail to discover the subject of the Charmbury invention as claimed in this 
patent The Geller patent in Fig. 1 shows the vamp having an intégral vamp 
stay at the top. The vamp stay, however, has no tongue, and présents no in- 
dication whatever of a tongue and tlie advantages due thereto. Such a con- 
struction has material disa avantages in actual practice for obvions reasons; 
it projects froni the upper edge of a vamp in such a manner as would natu- 
rally Involve a wasteful expenditure of leather in cutting out the vamp. 
Should such a stay be folded beneath the vamp in cases where the vamp Is per- 
forated for ornamentation, the unblackened uuder side of the leather would 
show through the perforation, and detract from the appearance of the shoe. 
However, this patent does not disclose the invention at issue, and further con- 
sidération, I présume, Is not called for." 

For thèse reasons, and because the patent îs for a vamp, and not 
for a vamp stay, we deem its further considération unnecessary. 

Another patent cited, was for an improvement in overalls, issued to 
Jacob Greenbaum August 25, 1874, and known as No. 154,473. This 
patent does not seem to require any serious considération in this con- 
nection ; it was simply for a stay or gusset to the pockets of overalls, 
and would seem to hâve been known and used for that purpose from 
time immémorial. A pièce of cloth or flexible material of any size, 
shape, or thickness, either folded or unfolded, would answer ail its 
requirements. 

Two other patents cited were issued to the défendant, one for de- 
sign patent No. 26,399, dated December 15, 1896, another dated May 
4, 1897, No. 581,927 ; the former being a "design for a welt for shoes," 
and the latter "a new and useful improvement in shoes." Neither of 
thèse patents was designed or intended for the purpose under considér- 
ation, nor were they ever so used by the défendant, but if the fact 
were otherwise, they clearly do not, in our opinion, anticipate the 
complainant's patent; a further and detailed considération of them 
therefore seemS unnecessary. 

But one other patent cited. No. 608,734, remains for our considér- 
ation; this also was issued to the défendant, bears date August 9, 
1898, and is for a "vamp stay for shoes." This stay is made from 
material folded like the piping or edging above referred to, except 
that, after being folded, it is curved edgewise; that is the piping is 
bent or formed into (to use the language of the spécifications) a 
"sinuous undulating shape," and the strip so shaped is thereupon eut 
into separate vamp stays, the eut being made on a longitudinal Une 
through the center of the strip; each curve above and below such line 
constituting an individual stay. It does not appear that this article 
was ever made or used by the défendant, and it certainly seems to 
be open to ail of the objections which are urged against the other patents 
cited, and furthermore, it does not disclose, any more than the stays 
made from the straight piping did, the peculiar and distinguishing 
features of the complainant's stay. Thèse are ail the matters which 
hâve been disclosed in this case, as affecting or showing the prior art. 

The défendant then is placed in this position, having several patent» 
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of his own for making vamp stays, he has discarded them ail, and 
adopted the complainant's. As already suggested, we think the 
advantages disclosed by the complainant in his spécifications, are net 
imaginary but real, and the defendant's conduct tends to prove that 
they are. The complainant's stay re-enforces the vamp; it does it 
neatly and with the least possible obstruction between the vamp and 
the foot of the wearer of the shoe ; the outer surface of the vamp is 
not made uneven or unsightly by its insertion, and it can be more 
readily and securely stitched to the vamp than any of the others ; that 
is to say, there is less danger of its displacement by the needle or 
presser foot of the machine, and less danger of breaking or bending 
the needle when it takes the added obstruction caused by the insertion 
of the stay, than is the case with the others ; thèse results are ail pro- 
duced by the tongue or narrow portion of the stay, which constitutes 
the material part of the complainant's invention. Nothing approx- 
imating this idea is disclosed in any of the cases considered, or by the 
évidence in the cause. 

The défendant is an admitted infringer. The complainant's patent 
implies novelty and invention ; the burden of proof to establish prior 
use and want of novelty is upon the défendant. Cantrell v. Wallick, 
117 U. S. 689, 695, 6 Sup. Ct. 970, 29 L. Ed. 1017. Not only is the 
burden of proof upon the party setting up the défense; but it has 
hkewise been held that everv reasonable doubt should be resolved 
against him, 117 U. S. 696, 6 Sup. Ct. 970, 29 L. Ed. 1017. It is 
unnecessary to cite additional cases to show the law in the above 
respect. Notwithstanding the burden of proof resting upon the de- 
fendant, he has not attempted by expert évidence or otherwise, to 
show the relation of the alleged anticipating patents to the patent in 
suit. Under such circumstances, the courts do not, as a rule, pay much 
attention to such oatents. Putnam et al. v. Von Hofe (C. C.) 6 Fed. 
897, 902 ; Miller et al. v. Smith et al. (C. C.) 5 Fed. 359, 363. 

We do not find any évidence in the case to overthrow the prima 
facie évidence of the validity of the patent, since every other patent 
cited shows either a single pièce of leather unfinished and without an> 
double edge; or if folded, fails to show a tongue or narrow portion 
folded back producing graduated or stepped sides to the stay. More- 
over the defendant's unsuccessful efforts to produce a vamp stay 
which possessed the advantages of the complainant's, show con- 
clusively that the complainant's construction constitutes real invention ; 
had it been apparent the défendant, a manufacturer and user of vamp 
stays for many years, would, by virtue of his necessities, hâve realized 
it, or something approximating it, long ago. He certainly is in no 
position either to belittle the complainant's invention, or assert its 
lack of novelty. It is a simple device, but it answers the purpose for 
which it was designed, far better than any other, and we think dis- 
closes novelty and invention. 

A decree in accordance with thèse views will be signed. 
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PALMES V. WILCOX MFG. CO. 
(Circuit Ctourt, S. D, New York. December 6, 1905.) 

1. Patents — Suit for Inïeingement — ^PEEMMiiiTAET iKjtjiircTioîf. 

The fact àlone that a patent Is unadjudicated will not defeat the rlfflit 
to a preliminâry Injunction agalnst Its infringement ; but unless It also ap- 
pears froni common knowledge, or from the prior art shown, that there is 
reasonable ground for doubt as to its validity, the presumption arising 
from Its Issuance by the Patent Office Is sufflclent to warrant injunctive 
relief against an infringer. 

[Ed. Note. — For cases in point, see vol. 38, Cent Dig. Patents, S 4T4.J 

2. Same — Bolt Anchob. 

The Newton patent, No. 725,278; for a bolt anehor, held valid and In- 
frlnged on a motion for a preliminâry Injunction. 

In Equity. On suit for infringement of letters patent No. 725,278, 
for a bojt anehor, granted to S. S. Newton April 14, 1903. On motion 
for preliminâry injunction. 

Harold Binney, for complainant. 
Mr. Adams, for défendant. 

LA COMBE, Circuit Judge. The patent is only 2^4 years old, and 
has not been adjudicated. That circumstance alone, however, is not 
enough to overcome the presumption of validity arising from issue by 
the Patent Office. It must also appear that frorti common knowledge, 
or by reason pi some display of the prior art, there is reasonable ground 
for doubting the existence of patentable novelty. Fuller v. Gilmore 
(C. C) 121 Fed. 129; Lambert v. Vibrator Co. (C. C.) 138 Fed. 82. 

In addition to the device first described, the patentée on page 2, lines 
27 to 68 of the spécification, sets forth a modified form of his bolt an- 
ehor. It is so arranged that the interior corrugations are interrupted, 
and interrupted in such a manner that at intervais two or more of the 
corrugations engage with the threads of the screw; the threads being 
left free in the spaces betwèen. And thèse intervais of engaging corru- 
gations are so spaced that screws having threads of différent pitch may 
be used with the same anehor bolt. This is possible, because ail screws 
are made with a definite number of threads to the inch. In none of the 
prior patents is there the slightest indication of any such interior ar- 
rangement accomplishing such a resuit. In the patent which is relied 
upon as the best référence (Loffehardt, 665,536)the dowel pins, whieh 
may be consîdered to be the équivalents of interior corrugations, are 
shown as engaging each alternate thread, and it is apparent that they are 
not adapted for use with screws of varying pitch. If Loffehardt's 
dowels were located at intervais of an inch apart, a différent question 
would be presented. The suggestion of a mode of insuring gênerai 
adaptability would hâve been made, and Newton's device with greater 
engaging surface might be considered a mère improvement to be nar- 
rowly construed. But upon the showing of the art hère presented New- 
ton's device is entirely novel, it certainly is useful, and so far as appears 
exhibits patentable invention. The eighth claim fully and clearly covers 
this "modified form" of bolt anehor. 
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So far as interior corrugati'ons are concerned, defendant's boit anchor 
is a Chinese copy of the device shown in the patent. The argument that 
by using the words "spirally corrugated" the patentée restricted himself 
to an anchor boit in which there are exterior spiral corrugations corres- 
ponding to the interior corrugations, is unpersuasive. The intent and 
meaning of the claim is made clear by the last clause of the sentence, in 
which the patentée indicates that the corrugated portions or parts which 
he claims are those which "engage with the threads of bolts having a 
différent number of threads to the inch," and therefore are the interior 
corrugations. 

Upon giring a bond in the atnount of $i,ooo, conditioned that in the 
event of defendant's success at final hearing complainant will pay ail 
damages resulting from the opération of preliminary injunction, com- 
plainant may hâve such injunction as prayed. The injunction, however, 
will be suspended for 30 days to give défendant opportunity to review this 
décision. The record is so brief that appeal can be perfected and record 
printed within ten days ; and, since the rules give préférence to such an 
appeal, it can be heard at December session of the court of appeals 
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(Circuit Court, S. D. New York. May 18, 1905.) 

No. 3,740. 

CusTOMS DuTiES — Classification — Métal Thbead Articles — Fabeics in the 
Pièce. 

The principle of ejusdem generls does not operate to exclude métal 
thread fabrics in tlie pièce from the provision in paragraph 179, Sehedule 
C, § 1, c. 11, Tariff Act July 24, 1897, 30 Stat. 106 [U. S. Comp. St. 1901, p. 
1644], for "articles made wholly or in chief value of * « * métal 
threads," following the enumeration of métal thread laces, embroideries, 
trimmings and narrow fabrics of various descriptions. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision in question, in which the Board affirmed the assess- 
ment of duty by the collector of customs at the port of New York on 
merchandise imported by Jules & Hugo Rosenberg, reads as fol- 
lows: 

FISCHER, General Appraiser. The merchandise in question consists of 
laces, bralds, ribbons, trimmings, galloons, fringes, and woven fabrics in 
the pièce, such as cloth or netting, ail made wholly or in chief value of métal 
thread. Duty was assessed thereon at the rate of 60 per cent, ad valorem 
under the provisions of paragraph 179, Sehedule C, § 1, e. 11, Tariff Act July 
24, 1897, 30 Stat. 166 [U. S. Comp. St. 1901, p. 1644], which reads in part as 
follows: "Laces, embroideries, braids, galloons, trimmings, or other articles, 
made wholly or in chief value of tinsel wire, lame, or lahn, huilions or métal 
threads, slxty per centum ad valorem." 

The Importers do not dispute that métal thread is the component materlal 
of chief value in the articles, and they confine their claim to the goods in 
the pièce; their proposition being that such goods are not ejusdem generls 
wlth the other articles mentioned in said paragraph. and that they are prop- 
erly dutiable at 45 per cent, under paragraph 193, Sehedule C, § 1, 30 Stat. 
167 [U. S. Comp. St. 1901, p. 1645], or at 45 per cent, under paragraph 322, 
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Schedule I, SO Stat. 179 [U. S. Comp. St. 1901, p. 16C1], or paragraph 347, 
Schedule J, 30 Stat 182 [U. S. Comp. St. 1901, p. 1664], of said act 

We are of the opinion that the contention of the Importera Is not well 
founded. It would be an unreasonable strainlng of the doctrine relled upon 
to hold that métal thread goods In the pièce are not ejusdem generis with 
the articles denominatively provided for in paragraph 179. They are of the 
same material and composition, are Intended for the same ultimate use, 
and are not elsewhere speciflcally provided for. That the word "articles" 
is broad enough to cover pièce goods is no loncer open to question. See 
Junge V. Hedden, 146 U. S. 233, 13 Sup. Ct. 88, 36 L. Ed. 953, and Arthur 
V. Butterfield, 125 U. S. 70, 8 Sup. Ct 714, 31 L. Ed. 043. Note, also, G. A. 
4,734, T. D. 22,381. 

The protests are overruled, and the décision of the collecter alBrmed, in 
each case. 

Walden & Webster (Henry J. Webster, of counsel), for importers. 
Charles Duane Baker, Asst. U. S. Atty, 

TOWNSEND, Circuit Judge (orally). The, merchandise in ques- 
tion consists of certain fabrics, assessed for duty under the pro- 
visions of Tarifï Act July 24, 1897, c. 11, § 1, Schedule C, par. 179, 
30 Stat. 166 [U. S. Comp. St. 1901, p. 1644], for "articles made wholly 
or in chief value of * * * métal threads." The importers 
protested, claiming that the merchandise should hâve been classified 
as manufactures of métal, under paragraph 193 (30 Stat. 167 [U. S. 
Comp. St 1901, p. 1645]) of said act. 

Décision affirmed, on the opinion of the Board of Appraisers. 



G. HIRSCH'S SONS v. UNITED STATES. 

(Circuit Court S. D. New York. May 19, 1905.) 

No. 3,725. 

CtTSTOMS DUTIES — CLASSIFICATION — StKUNG GeI-ATIN SpANGLES. 

Gelatln spangles strung on cord, and used in maklng trlmmlngs or or- 
naments for wearing apparel, are ejusdem geueris wlth the articles enu- 
merated in Tarife Act July 24, 1897, c. 11, § 1, Schedule N, par. 408, 30 Stat 
189 [U. S. Comp. St. 1901, p. 1073], provldlng for "ornaments, trimmings 
and other articles" composed of gelatln spaugles. and are dutlable under 
that provision, rather than under paragraph 450 (30 Stat 193 [U. S. 
Comp. St 1901, p. 1678]) relatiug to "manufactures of • * * gela- 
tln." 

On Application for Review of Décisions of the Board of United 
States General Appraisers. 

The décisions in question affirmed the assessment of duty by the 
collector of customs at the port of New York. Note G. A. 5,818, T. 
D. 25,695, and Louis Metzger & Co.v. U. S. (C. C.) 141 Fed. 381. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 
Charles Duane Baker, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchandise in question con- 
sists of spangles made of gelatin, strung on cord, and used in making 



LOUIS METZGEE & 00. V. UNITED STATES. 381 

trimmings or ornaments for wearing apparel. They were assessed 
for duty under the provisions of Tariff Act July 34, 1897, c. 11, § 1, 
Schedule N, par. 408, 30 Stat. 189 [U. S. Comp. St. 1901, p. 1673], at 
GO per cent, ad valorem, as "ornaments, trimmings, and other articles, 
not specially provided for in this act, composed wholly or in part 6f 
spangles raade of * * * gelatin." The importer has protested, 
claiming that they are dutiable, under the provisions of paragraph 450 
of said act (30 Stat. 193 [U. S. Comp. St. 1901, p. 1678]), as manu- 
factures of gelatin not specially provided for. 

The testimony shows that the spangles as imported in their strung 
condition are adapted to be used, and are actually used, as ornaments 
and for trimmings. They are thus distinguished from the articles con- 
sidered in Steinhardt v. U. S. (C. C.) 113 Fed. 996, where beads were 
merely temporarily strung upon a cotton thread. In thèse circum- 
stances the spangles must be held to be ejusdem generis with the 
other articles specifically enumerated in paragraph 408. 

The décision of the Board of General Appraisers is affirmed 



LOUIS METZGER & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. June 1, 190 J.) 

No. 3,704. 

1. Cdstoms DUTiES — Classification — Spangied Hat Ckowns — ABTipucs of 

Gelatin. 

Spangled hat crowns are In a gênerai way of the same charaeter as the 
class of materials considered under the provision in Tariff Act July 24, 
1897, c. 11, § 1, Scliedule N, par. 408, 30 Stat. 189 [U. S. Comp. St. 1901, p. 
1673J, for fabrlcs, wearing apparel, trimmings, etc., including "other arti- 
cles • * * composed wholly or in part" of gelatin spangles, and are 
dutiable under sàld provision for "articles," rather than under paragraph 
4.50 (30 Stat. 193 [U. S. Comp. St. 1901, p. 1678]), as manufactures of 
gelatin. 

2. Same — Articles Composed of Gelatin Spangles — Mancfactuees of Gela- 

tin — Specific Désignation. 

Tariff Act July 24, 1897, c. 11, S 1, Schedule N. par. 408, 30 Stat. 189 [U. 
S. Comp. St. 1901, p. 1G73]. relatiiig to "articles * * * composed 
wholly or in part of * * * spaugles * * * made of gelatin," is 
more specific than paragraph 450 (30 Stat 193 [U. S. Comp. St. 1901, p. 
1678]), relating to manufactures of gelatin. 

On application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below see G. A. 5,788, T. D. 25,578. which affirmed the 
assessment of duty bv the collector of customs at the port of New 
York. 

Frederick W. Brooks, for importers. 
Charles Duane Baker, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchandise in question differs 
from that considered and disposed of at this session of the court 
in Hirsch v. United States (C. C.) 141 Fed. 380, only in the fact 
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that while the articles there nnder considération were adapted to be 
used, and evidently were used, as ornaments and for trimmings, the 
merchandise herein consists, so far as this appeal is concerned, of what 
are known as "spangled crowns," which constitute crowns for hats. 
It is therefore argued that they are not ejusdem generis with "fabrics, 
Jaces, embroidery, wearing apparel, ornaments, trimmings," etc., under 
said paragraph 408. Act July 24, 1897, c. 11, § 1, Schedule N, 30 
Stat. 189 [U. S. Comp. St. 1901, p. 1673]. They are, however, 
in any event, "articles composed wholly or in part of * * * 
spangles * * * made of gelatin, not specially provided for." 

Thèse articles are in a gênerai way of the same character as the 
class of materials considered under paragraph 408, and, as the désig- 
nation is more spécifie than the gênerai catch-ail provision in para- 
graph 450 (30 Stat. 193 [U. S. Comp. St. 1901, p. 1678]) for manu- 
factures of gelatin, the décision of the Board of General Appraisers 
should be affirmed. 



SILVBRMAN V. PENNSYLVANIA R. CO. 

(Circuit Cîourt, S. D. New York. November 11, 1905.) 

Attornbt and Client — Substitution of Attoenets — Conditions of Allow- 

ANCE. 

A party has an absolute rlght to change hls attorney at any time, and 
wbile the court may, in Its discrétion, compel him to pay for services 
rendered as a condition of substitution, it will not do so where the case 
was talien on a contract for a contingent fee which is of doubtful valid- 
Ity, but will order the substitution and leave the attorney to his remedy 
by suit 

[Ed. Note. — For cases in point, see vol. 5, Cent. Dig. Attorney and Cli- 
ent, §§ 113, 114. 

CoiBpensation of attorney on prématuré terminatlon of employment, 
see note to 69 C. C. A. 113.] 

On Motion by Plaintifif for an Order Substituting Attorneys. 

Morris Kamber, for the motion. 

House, Grossman & Vorhaus (Léo R. Brilles, of counsel), opposed. 

HOLT, Circuit Judge. A party has an absolute right to change his 
attorney at any time. It is discretionary with the court whether it 
should compel him to pay for services already rendered, especially in a 
case taken upon a contingent fee, or whether a substitution should be 
ordered, leaving the attorney to sue for his fee. Du Bois v. Mayor (C. 
C. A.) 134 Fed. 570. In this case the attorney made a written con- 
tract with the plaintifï to conduct this suit upon a contingent fee ; "ail 
disbursements to be advanced by" the attorney. In my opinion, by the 
law of New York, this contract was void for champerty. Coughiin v. 
N. Y., C. & H. R. R. Co., 71 N. Y. 443, 27 Am. Rep. 75; Stedwell v. 
Hartmann, 74 App. Div. 126, 77 N. Y. Supp. 498. And see Matter of 
Fitzsimons, 174 N. Y. 23, 66 N. E. 554 ; Jeffries v. "Mutual Life Ins. Co., 
lie U. S. 305, 4 Sup. Ct. 8, 28 L. Ed. 156. The contract was made in 
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Philadelpliia, and it may be that it was valid by the law of Pennsylvania. 
But in my opinion the validity of the contract is so doubtful that this 
court should not order any money to be paid as a condition of substitu- 
tion, but should leave the attorney to his suit. 

The commissioner's report is not confirmed, and an order of substitu- 
tion is granted. 



MORIMURA BROS. t. UNITED STATES. 

CHINA & JAPAN TRADING CO. v. SAMB. 

(Circuit Court, S. D. New York. December 13, 1904.) 

Nos. 3,547, 3,548. 

CuSTOMB DuTiES — Classification — Stuffed Bibds — ^^i'ots. 

In regard to stuffed skins of domestic ehicks and duckllngs, used by 
confectioners and dealers in Easter goods and novelties, held, that they 
are not "toys" within the meaning of Tarlff Act July 24, 1897, c. 11, § 1, 
Schedule N, par. 418, 30 Stat. 191 [U. S. Comp. St. 1901, p. 1G74], but 
"birds, stuffed," under paragraph 493, § 2, Free List, 80 Stat 196 [U. S. 
Comp. St 1901, p. 1681]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision under review, see G. A. 5,655, T. D. 35,234, which affirm- 
ed the assessment of duty by the collector of customs at the port of New 
York on importations by Morimura Bros., and the China & Japan Trad- 
ing Company. 

The articles comprlsed In thèse importations consisted of the stuffed sklns of 
ehicks and duckllngs, the young of domestic fowl, which had been killed at 
the âge of about two weeks ; the skins belng stuffed wlth cotton and wired to 
préserve their shape. The board found that thèse articles were "sold to con- 
fectioners and to people who trade in Easter goods and novelties, to be used 
In trlœming candy boxes and branches of trees," and heid that they had been 
properly classlfied as "toys" under paragraph 418, Schedule N, § 1, c. 11, Tariiï 
Act July 24, 1897, 30 Stat. 191 [U. S. Comp. St. 1901, p. 1674]. The conten- 
tion of the importers that they should hâve been classlfied free of duty as 
"birds, stuffed, not suitable for milUnery ornaments," under paragraph 493, 
§ 2, Free List, 30 Stat. 196 [U. S. Comp. St. 1901, p. 1681], was overruled on 
the theoi-y that "Congress only Intended that there should be admitted free 
of duty, under said paragraph 493, birds which are prepared by a taxlder- 
mist either as spécimens of natural history or for ornanieutal purposes, other 
than such as are suitable for milllnery ornaments." 

William B. Coughtry, for importers. 
Charles D. Baker, Asst. U. S. Atty. 

PLATT, District Judge. The décision of the Board of General Ap- 
praisers is reversed. 



384 141 FBDEBAL BEPOBTBB. 

THE KBNTONIA. 

(District Court, ï>. New Jersey. Oetober 17, 1905.) 

CoMisiON — Wrecking of MbORED Yacht in Stobm: — Inévitable Accident. 
A yacht moored to a spile in the mooring grounds of a yacht club, 
which was driven on shore and wrecked in a storm, held, under the évi- 
dence, not to hâve been caused to break Joose by being fouled by another 
yacht, which dragged her anchors and was driven ashore, but that the 
in jury to both was due to the extrême severity of the storm, and miist 
be attributed to inévitable accident. 

In Admiralty. Suit for injury to vessel. 

George R. Beach, for libelant. 
James F. Minturn, for respondent. 

LANNING, District Judge. This cause cornes before the court upon 
a libel and cross-libel. It appears that on September 16, 1903, the 
libelant's yacht Naomi was moored to a spile on the mooring grounds 
of the Pavonia Yacht Club in New York Bay, and that the Kentonia 
was anchored on the same grounds a short distance from the Naomi. 
Toward noon of September 16th there arose a storm so fîerce that about 
a dozen vessels anchored' and moored in the vicinity of the Naomi and 
the Kentonia were driven to and wrecked on the shore. Seven vessels 
belonging to members of the Pavonia Yacht Club, including the Naomi 
and Kentonia, were amone the number. The hbelant insists that the 
Kentonia dragged her anchors and fouled the Naomi, causing the Na- 
omi to break from her mooring and to drift, with the Kentonia pounding 
her, unti' ^e Naomi struck the shore and sunk. The évidence does not 
satisfy me that the Kentonia struck the Naomi while the Naomi was 
moored to her spile. No witness saw the vessels in contact with each 
other until after the Naomi had drifted some distance from the place 
vvhere she had been moored. As above stated, other vessels in the same 
storm broke from their moorings. It is as reasonable to infer that the 
Naomi was forced from her mooring by the severity of the storm as by 
the pounding of the Kentonia. Furthermore, the évidence shows quite 
satisfactorily that reasonable provision was made to secure the Kentonia 
at the place where she was regularly anchored. Just before the storm 
struck the Kentonia, it appears that an additional 250 pound anchor was 
thrown out from her. The testimony shows that the two anchors which 
she then had were amply sufficient to hold her in any ordinary storm, 
and even in most extraordinary storms. 

I can fînd no rule of admiralty law that would Justify me in holding 
the Kentonia liable for damage to the Naomi in the circumstances of this 
case. The witnesses on both sides agrée that the storm was cyclonic 
in its nature, and several of them déclare they had never known so sé- 
vère a one. 

My conclusion is that the damages sustained by the Naomi and the 
Kentonia should be regarded as the resuit of inévitable accident, and 
that both the libel and the cross-libel should be dismissed. 
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HOUSEMAN V. PHILADELPHIA TRANSPORTATION & LIGHTERAGE 

CO. 

(Circuit Court, B. D. Pennsylvania. December 9, 1905.) 

No. 26. 

aiASxiB AWD Servant — Liability of Masteb fob Servant's Négligence. 

A défendant cannot be beld liable for a Personal injury resultlng from 
the négligence of an engineer, wlio, while in tbe gênerai enaploy of défend- 
ant, was at the time of the injury in the spécial service of a third per- 
sou, to vvhom he was hired by défendant, and was doing the work in 
vvhicb the négligence occurred under the orders of such third person. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Ser- 
vant, § 1213.] 

At Law. On motion for new trial. 

Willard M. Harris, for plaintiff. 
Thomas Leaming, for défendant. 

J. B. McPHERSON, District Judge. When A., who is the gênerai 
master of a servant, paying his wages and possessing the right of dis- 
charge, hires him for a spécial purpose to B., who has the right to di- 
rect the manner in which that purpose shall be accomplished, the ques- 
tion has often arisen whether A. or B. is responsible for the servant's 
négligence in the performance of the spécial work which B. has set him 
to do. Upon this question the authorities are not harmonious, and it 
would be of little use to discuss them again. Many of the cases hâve 
been referred to in the briefs of counsel, and I hâve given them due con- 
sidération. Upon the facts now before the court my conclusion is, that, 
as the engineer — who was employed and paid by the défendant Com- 
pany — was at the time of the injury to the plaintiff's husband in the 
spécial service of Frazer, who had the right to direct him how the pôles 
should be unloaded from the lighter, and who had actually exercised 
that right by giving an order that they should be swung over to a wagon, 
instead of being unloaded on the edge of the wharf, and as the injury was 
done while this order was being executed, the défendant company can- 
not properly be held liable for the asserted négligence of the engineer 
while thus obeying the instructions of his immédiate master. 

Believing, therefore, that the jury were correctly instructed to fînd 
for the défendant, I feel obliged to refuse the motion for a new trial. 



TJNITED STATES V. LUCB et al. 

(Circuit Court, D. Delaware. September 26, 1905.) 

No. 155. 

Nuisance— Injury to Goveenment Quaeantine Station— Right of Gov- 
ebnment to complain. 

The quarantine station on Delaware Bay between Lewes and Cape 
Henlopen has been established and maintained by the United States for 
the aceomplishment of beneficent ends in which the publie is vltally con- 

141 F.— 2ô 
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cemed ; and It Is a matter of great Importance that neîther efflciency In 
tbe administration qf thç station bob its usefulness In other respects 
should be Impàlred. The United States is represented at the quarantine 
station in the persons of its offîcers, agents, und servants having charge 
and occupancy thereof. Immigrants and other persons there detained in 
quarantine or conflned in the marine hospital are so detained or conflned 
by authority of the United States in the maintenance of a System in- 
tended and calculated to serve at once as an aid to commerce and protec- 
tion against the Invasion of the country by contagions and infections 
diseases. The United States owning and holding the property for the ac- 
complishment of thèse benign purposes bas a right to inslst that neîther 
the efficiency of the management of the station nor Its usefulness In 
other respects shall be sacriflced or Impaired by nuisances wrongfuUy 
created or continued, and it Is entitled to secure relief from such nui- 
sances when materially and Injnrlously affectlug the health or comfort 
of those in charge of or employed at the station or of those detained or 
conflned there and to both classes of persons ibe government ovves pro- 
tection against such Vi^rongs and the courts should not hesitate to ac- 
cord it. 

2. Same — Evidence. 

The flsh fertilizer factory of the défendants and that erected by S. S. 
Brown & Company are distant from the quarantine station from five 
eighths to three quarters of a mile, located on the shore of Delaware Bay, 
and so situated in relation to each other that when the vs-ind is in such 
direction as to carry to the quarantine station odors from the de- 
fendants' factory it vrill also carry to the station odors from the other 
factory. The perlod of their opération extends approximately from July 
1 to the flrst or middle of November, and durlng this perlod the pre- 
vailing winds are in such direction as to carry the odors from the 
factories to the station. 

3. Same — Offensive Odobs — Eefect. 

The évidence is f ull, clear and convlncing that the inmates of the 
quarantine station are materially annoyed and discomforted by offensive, 
noisome and nauseating odors originatlug at or in the immédiate vicinity 
of the fish factories and Cftused hy their opération, and that such annoy- 
ance and dlscomfort, while not unlnterrupted, occur so frequently as to 
interfère to an unreasonable and iinjustiflable degree with the common 
enjoyment of life and to constitute a nuisance vehieh should be re- 
strained by injunction If the government be In a position to complain 
of it 

4. Same — Eléments — Injuet to Health. 

It Is not essentlal to the existence of a nuisance from offensive odors 
that they should be calculated to break down or Injure health or that 
health should be impaired or even threatened by them. It is suffieient 
that they be nauseating or physically discomfortlng or annoying to per- 
sons of ordinary sensibilltles, "Interfering with the ordlnary comfort 
physically of human existence, not merely accordiug to élégant and dainty 
modes and habits of livihg, but accordlng to plaln and sober and simple 
notions among the Bnglish people." The sound condition of those em- 
ployed in the fish factories and habituated to the smells necessarlly gen- 
erated in their opération Is not detennlnative of this case. It is weli 
knovs'n that persons çan become accustomed to foui and noisome odors 
and retaln their health. 

6. Same — Effbct of Odors. 

It by no means follows from the fact that the odors from the flsh 
factories may not be nauseating or discomfortlug and annoying to those 
employed there, or to others inured to noisome smells, that they do not 
constitute a nuisance to the inmates of the quarantine station and marine 
hospital. It Is Important in tliis connection to bear in mind that the 
accompllshment of the purposes for which the station and hospital were 
established involves not only the présence there of the officers and em- 
ployés in charge but the détention and confinement of many who hâve 
never been subjected to such a talnted atmosphère. 
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«. Same — Freqxjenot op Annotance. 

The frequency wlth which during the period from ,Tuly 1 to the early 
part or middle of November iu each year the quarantlue station is visited 
with the noisome smells is sulflcient to constltute a nuisance there. 

7. Same — EiGHT TO Object. 

The doctrine that owners and occupants of houses and lands are en- 
titled to the enjoyment of air of reasonable purity, though of gênerai, 
not being of universal application, there is sometimes ditBcuIty m ap- 
plying it to a given case. Considérations afCecting the social state re- 
quire in some instances concessions or compromises, to a greater or lésa 
estent, of what would othervvise be regarded as of strict rlght 

8. Same — Manufactueing Nbighbokhood. 

But the existence of the two factories in question does not constitute 
such an industrial or manufacturing nelghborliood that the governuient 
la compelled to submlt to the stench emanatiiig from them. It cannot 
be compared to the growth and territorial expansion of the industries 
of a City. 

9. Same — Reasonable Use of Peoperty. 

The principal question after ail Is whether the défendants. In view of 
thelr obligation to others, are maklng a reasonable use of the premises 
occupied by them. Are they duly observlng the precept, Sic ntere tuo ut 
alienum non Isedas? On the évidence and the authorlties clearly they 
are not 

10. Same — Right to Maintain Nuisance. 

It is well settled that the mère fact that one yoluntarlly "cornes to 
a nuisance" will not preclude him from complalning of and relief against 
it A contrary doctrine would be so unreasonable and oppressive as to 
worlî its own condenination. Where one opérâtes a factory emitting foui 
or noisome smells and owns and controls ail the land wlthin the area 
traversed by them In sufflcient strengtb to be nauseating or substantlally 
discomforting, no one has just cause to complain. But to foist impure 
and disgusting odors upon others in their homes, is a différent matter, 
and, save in localitles generally devoted to a business of a character to 
produce such or equally offensive smells, or uniess by vlrtue of grant, 
license, estoppel or prescription, is not to be tolerated. 

IL Same — Investment of Money. 

The fact that défendants bave invested a considérable amount of 
money cannot elothe thein wlth immunity for creatlng or contributing 
to and maintaining a nuisance. 

12. INJUNCTION — Peopeiety of Geanting — Balance of Conveniencb. 

The doctrine of the balance of convenlence or injury which so fre- 
quently is determinative of the propriety of granting or denying a pre- 
liminary Injunction has no application to decrees after a hearlng on 
plenary proofs taken in due course. 

13. Nuisance— Sepabats Aots of Sevibal Persons — Injunction. 

The fish fertlllzer factory of the défendants and that erected by S. S. 
Brown & Company on the Delaware Bay are so situated with respect to 
each other that when the wind is in such direction as to carry the odors 
from one of them to the quarantine station it will carry the odors from 
the other there, and the odors from one cannot be dlstlnguished from 
the odors from the other. There is no évidence of co-operation, privity 
or business relationship of any klnd between the défendants and S. S. 
Brown & Company in the érection and opération of their respective 
factories, or between the défendants and the succceding owners or man- 
agers, if such there be, of the factory erected by S. S. Brown & Com- 
pany ; nor is there any évidence to the point that the odors from either 
of the factories alone would or would not so contaminate the air at the 
quarantine station as to create a nuisance there within the définition of 
the authorities. But tlie comblned odors from both factories unquestion- 
ably hâve that éfCect, and In producing it the two establishments in fact 
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co-operate In and contribute tothe création of the nuisance. Under thèse 
cireumstanees, In the absence of a plaln, adéquate and complète remedy 
at law, the owners or managers of both or either et the factories can be 
enjoined from malntaining or contributing to the maintenance of the 
nuisance. The acts of several persons may together constitute a nui- 
sance, which the courts will restraiu, though the damage occasioned by 
the acts of any one, if taken alone, would be inappréciable. 

14. Samb— Absence of Remedy at Law. 

This court bas .iurisdiction to award an Injunction In this case by" 
reason of the absence of a plain, adéquate and complète remedy at law. 
The existence of such a remedy is negatived by several sépara te and 
Independent considérations. Injury resultiug from noisome or foui odors 
producing personal dlscomfort aud annoyanc? is not susceptible of com- 
pensation in damages accordiug to any approximately aecurate measure, 
and from its récurrence would lead to multiplicity of suits. The peculiar 
cireumstanees of this case afford further support to the proposition that 
the United States, unless prevented by estoppel, acquiescence, or some 
other act or conduct on lis part, is hère entitled to injunctive relief. 
That the goverument, in the absence of a plain, adéquate and complète 
remedy at law bas a right to maintain an injunction bill to restrain a 
nuisance materially and injurlously affecting the occupancy of its own 
property there can be no doubt. If, as is the case, a private individual 
be entitled to équitable relief against foui or noisome odors rendering the 
occupancy of his property substantially and frequeutly discomforting and 
annoying, the government for stronger reasons is entitled to such relief 
against the continuous or récurrent nuisance at the quarantine station. 
For should the goverment resort to an action at law, It could not recover 
damages measured by the dlscomfort and annoyance suffiered by the 
Inmates of the station ; and, unless the nuisance were of- such intensity 
as to compel the abandonment of the station by the governmeut, there 
would be absolutely no basis on which It would be possible even to guess 
at the quantum of damages. Further, in view of the fact that the nui- 
sance bas been created by both of the flsh factories without concert be- 
tween. those operating them and with no practicable means of ascer- 
taining what the effect of the défendants' alone would be, it Is very 
questionable whether the government could in an action at law recover 
even nominal damages. 

15. Injunction — Practice — Finding Facts. 

The jurisdiction of this court to award an Injunction In this case, 
therefore, seems clear ; and, possessing such jurisdietion, It bas plenary 
power over the suit, Includlng the ascertainment of dlsputed facts. Such 
an ascertainment, indeed, is contemplated by the Constitution. 

16. NDISANCE — ACQUIBSCKKCE — ESTOPPEL PeESCEIPTION. 

The défendants, even on the assumption that the government Is pro- 
ceeding in this suit in a quasi private or proprietary character, hâve not 
acquired a prescriptive right as against it to continue or contribute to 
the continuance of the nuisance complained of, nor bas there been any 
such acquiescence, act or conduct, on the part of the government as to 
estop or preclude it from complaining of such nuisance. Mère lapse of 
time short of the prescriptive period cannot operate as a bar. 

17. Same — Estoppel — Evidence — Lâches. 

It does not appear either directly or inferentially that the government 
at any time assented to or acquiesced in the opération of the fish factories 
In such manner as to produce or contribute to the production of the nui- 
sance of which it now complains. Thèse factories were not, nor was 
either of them, loeated, built or operated by the procurement or induce- 
ment of the government, nor under any promise, express or Implied, on 
its part that no complaint would be made by it of foui, noisome or 
nauseating odors, emanating from the manufacture of flsh fertillzer, and 
passing to and over the site of the quarantine station. The évidence 
wholly fails to disclose the essential éléments of an estoppel in pais or 
an équitable estoppel against the government. ïhe period necessary for 
the acquisition of a prescriptive rIght on the part of the défendants ts 
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against the çovernment had not elapsed before the filing of the bill In 
this case and such right was not and coiild not be aequired afterwards. 
It does not appear that the government was prier to the cession to it by 
Delaware of the site of the qùarantine station in 1889 In a position, or had 
any right, to complain of the stench resulting from the opération of tiie 
flsh factories or either of them ; for there is no évidence that prior to 
such cession the United States had any right, title, interest or claim to 
or in the site of the présent qùarantine station and marine hospital. The 
law, indeed, goes further and holds that, notwithstanding the prescrip- 
tive period may hâve fully elapsed, no right to maintain a private nui- 
sance is thereby aequired except as against those who hâve during ail of 
that period been in such a position as to entitle them to complain of it. 
The acquisition of a prescriptive right by the défendants is, therefore, 
whoUy negatived. If the unwarrantable assumption be made that the 
mère lapse of time short of the prescriptive period may be évidence of 
such lâches as would bar the government, tliere was not, even on that 
assumption, such lâches as to dei'eat this suit. The cession having been 
made to the United States in 1880, the buildings on the qùarantine station 
were thereafter corapleted witliin less than one year of the commence- 
ment of this suit. Under thèse circunistances any imputation of lâches 
on the part of the government is wholly inadmissible. 

18. Same — Relative Equities of Parties. 

The circumstances under which the défendants erected and hâve con- 
tinued to operate thelr factory are not such as to disclose a reasonable 
use by them of their promises or to clothe them with an equity as 
against the gDvernraent. Of ail localities at or near the mouth of the 
Delaware Bay the qiiarantine station was erected In that most con- 
venient and désirable for the jiurposes of sucli an establisliment. The 
government had eonstructed the brealîwater afCording a safe and excellent 
harbor as well for the faeilitation of the transfer of persons from 
vessels to the qùarantine station and marine hospital as for shipping 
generally. It had also built a pier to the east and a life saving station 
to the west of the site of the fish factories and within such a short dis- 
tance from that site that the érection and opération of tlie latter could 
not fail so to contaminate the air with noisome odors as frequently. If 
not continuously, to cause discomfort r.nd annoyance at those government 
Works. From the initiation of their flsh fertilizer business the dé- 
fendants, whlle availing themseh-es of the protection of the breakwater, 
hâve displayed a striking lack of considération toward the government 
by the émission of foui and nauseating smells iujuriously affecting Its 
Interests. In view of the peculiar suitability of the site of the qùarantine 
station for the acconiplisliment of the beneficeut and important public 
purposes for which the station was designed and of the establishment 
by the government of environments materially contributing thereto, it 
Is clear that, on the question whether the right of the government to 
hâve uncontamjnated and reasonably pure air at the qùarantine station 
and marine hospital is not superior to any supposed right or equity on the 
part of the défendants in tbe conduet of their business to croate or con- 
tribute to noisome odors substantially and injurlously affecting the in- 
mates of the station and hospital, the case is altogether with the govern- 
ment 

19. Same — Abatement. 

This court is strongly impressed with the conviction that uniess ef- 
ficient relief be granted in the riresent proceedings to the government 
from atmospheric contamination caused by the fish factories, the nui- 
sance complained of wlll by graduai addition grow to such an extent as 
to destroy the usefulness, or eompel the abandonment by the United 
States, of the qùarantine station and marine hospital, to the serions 
détriment of the public Interests. To assume that the government should 
be forced to acqulre by purchase or condemnation ail the territory within 
the sphère of opération of the nuisance created by the fish factories Is 
unwarranted by the authorlties and a palpable absurdlty. 
(Syllabus by the Court.) 
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William Michael Byrne, late U. S. Atty., and John P. Nields, U. S. 
Atty. 
William Findlay. Brown and William S. Hilles, for défendants. 

BRADFORD, District Judge. This suit is one of long standing and 
should hâve been disposed of several years ago. It has been elabo- 
rately and exhaustively argued by counsel in ail its phases and has 
also been reargued on some points. It was brought by the United 
States against Edward Luce, James V. Luce and Edward C. Luce, 
trading as Luce Brothers, for the abatement or suppression of an 
alleged nuisance. The bill, as amended, prays in substance for an 
injunction restraining the défendants from further prosecuting their 
business of manufacturing oil and fertilizers from fish at their factory 
on the shore of Delaware Bay near Lewes, in this district ; or, alter- 
natively, from so prosecuting their business there as to allow offensive 
odors from their factory premises to reach the quarantine station of 
the United States on the bay shore which is between five eighths and 
three quarters of a mile to the east of the factory ; or causing annoy- 
ance to the inmates of the station by Aies drawn to or generated on the 
factory premises and blown to or upon and over the station ; or causing 
such noise by steam whistles or by men and appliances used in unload- 
ing the défendants' boats as to break and disturb the sleep and rest 
of the inmates of the station ; or from so using their factory premises 
as to injure the United States in the use and enjoyment of the station ; 
or from allowing refuse liquids to pass from those premises to and 
upon the station. Concurrently with the bringing of this suit the 
United States also filed an independent injunction bill against Samuel 
S. Brown and James Lennen, trading as S. S. Brown & Company, 
which, as amended, prays similar relief against the défendants there- 
in, whose factory was and is in the immédiate vicinity of the factory 
of the défendants in this suit. Evidence was taken in the suit against 
S. S. Brown & Company which by stipulaiton of counsel "is applicable 
to and shall be used not only in this case, but also in the case of the 
United States v. Luce Brothers, the same as if the said testimony had 
been taken for each of said cases respectively." While the term 
"testimony" is used in the stipulation, it was evidently intended to 
embrace, and has been treated in the présentation of the case as em-- 
bracing, ail the évidence, whether written or oral. 

It appears from the évidence that the défendants and S. S. Brown 
& Company erected their respective factories in the spring and sum- 
mer of 1883, and that the same were in opération in the summer of 
that year, and hâve since continued to be operated during the fishing 
season in each year extending approximately from July 1 to the 
early part or middle of November. • The premises on which the two 
factories are located were leased by the town of Lewes to the de- 
fendants and S. S. Brown & Company for the purposes of their busi- 
ness, and are distant about a mile and a quarter or a mile and a 
half from the built up portion of the town. At the time of the com- 
pletipn and opération of the factory of the défendants and that of 
S. S. Brown & Company in 1883 no building had been erected on the 
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site of the présent quarantine station and there were within the dis- 
tance of about a mile from those factories two dwelling houses and 
a life saving station of the United States ; and it is f airly to be 
înferred from the évidence that there was at that time no other 
house or dwelling within that distance. One of the dwelling houses 
was on the bay shore about one third of a mile to the east of the 
factories and was occupied by Andrew H. Baker. The other dwelling 
house was on the bay shore about or possibly a little more than a 
mile to the west of the factories and was occupied by Levin D. Lynch. 
The life saving station was about half a mile to the west of the fac- 
tories and in charge of John A. Clampit. The testimony of thèse 
witnesses relative to some of the results of the business conducted at 
the factories at or a short time after they were first operated is in- 
structive. Baker, a witness for the government, testifies : 

"Q. 4. How long hâve you been living there? A. I hâve bœn Uviiig there 
thirty years next sprlng. I think it was in 1868 when I built my house. Q. 
5. Hâve you at your résidence at the place mentioned experienced disagree- 
able odors, and, if so, where did those odors corne from? A. I cannot hai-dly 
tell what kind of a smell it is. Q. 6. What effect did It hâve upon you? A. 
Sometimes it would be apt to make me sick and qualmish. Q. 7. What 
effect did it hâve upon the members of your fjiixùly? A. .ïhe same as on 
myself. Q. 8. How long hâve you und your faniily suffered from thèse dis- 
agreeable odors that you speak of iiiaking you qualmish and sick? A. I 
don't know about what you oall sulïevliig. You niean how long. As long 
as the fish factories hâve been there. • * * Q. 16. Hâve you been made 
sick during the last summer? A. I hâve been made feel qualmish. Q. 17. 
And that bas been your expérience during the summer since thèse factories 
hâve been there? A. Pretty nearly ail; ail but the flrst summer, and that 
made me actually sick so that I vomlted — that is, the flrst year or two. 
There might hâve been two years before I got used to it. Q. 18. Hâve you 
ever been used to it to such an extent that it would not make you feel qualm- 
ish? A. It always made me feel qualmish. Q. 19. It always made you 
feel qualmish? A. That is, when the wlnd blows right at me. Q. 20. 
If the wind passed your place, would that be in a direct line for it to pass 
over the quarantine station? A. Just about the same. It Is on the same 
line; just about the same Une, east and west." 

Lynch, a witness for the défendants, with respect to the odors from 
the fish factories, testifies: 

"XQ. 72. You don't complain yourself ? A. It did smell sometimes, when 
I hâve been down there. I thought I couid not stand it when I llrst went 
down there, but the longer I stayed the better I liked it. XQ. 73. You got 
used to it? A, Yes, sir ; ï got used to it. XQ. 74. Did It make you sick 
when you lirst went there? A. No, sir ; not at ail. XQ. 75. It rtidn't nffect 
your stomach? A. Not a bit. XQ. 76. But the longer you stayed i)i it the 
more used to it you got? A. Yes, sir. "VVhen you first go into it you feel as 
though you could not stand it hardly." 

Clampit, a witness for the government, testifies, among other things, 
as to the effect of the odor from the fish factories at or in the immédi- 
ate vicinity of the life saving station: 

"XQ. 47. How did it affect you? A. It affected me the same way as a 
person having a sick stomach- — caused me to throw up. Sometimes I would 
be at the table, and I would get up from the table and come out and get a 
whifC of that odor, and I would then lose my meal. XQ. 48. Did you ever 
vomit before you came out? A. Came out from my dinner? XQ. 49. Yes. 
A. I hâve been almost ready to vomit when I went in the room to the dinner 
table, and I would see the dinner table fearfully full of Aies. XQ. 50. Are 
you troubled with dyspepsia at ail? A. No, sir. XQ. 51. How long did 
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that sickness continue? A. Sometimes It continued for half an hour — that 
slck Btomach, until I would take something to get clear of It. * * * XQ. 
100. Did It hâve the same effect on the other people iu tlie station as It had 
on you? A. I bave seeu some of tliem very sick." 

In 1885 John W. Luce and Frank Luce were indicted and tried in 
the court of gênerai sessions for Sussex County, Delaware, for an 
alleged common or public nuisance in maintaining and opéra ting the 
fish factory of the défendants in this suit. State v. Luce, 9 Houst. 
(Del.) 396, 32 Atl. 1076. There was a verdict of acquittai. Chief 
Justice Comegys, however, in charging the jury, said: 

"The Indictment charges that certain noxlous and offensive odors arose 
out of the manufacture carried on by tbi défendants, and tliat the people of 
the said neighborhood and passers along the respective liighways were sub- 
jected to the noisomencss and ofCensiveness of those odors, to their great 
damage and common nuisance. • • * There must be proof that the 
manufacture at their factory, under the clrcumstances, operated a nuisance. 
From whnt bas been proved in this case, I feel safe in saying that the 
manufacture of flsh into scrap as a fertllizer Is a nuisance per se — that is, 
of Itself ; as It involves, for Its successful opération as conducted in this case, 
the exposure to the outside air of the refuse bone and flesh, that it may 
become dry. This requlres more or less tlme, during ail of which there is 
emitted an offensive odor. It is not that of boillng tlie flsh ; that has its ovirii 
spécial smell, which It la to be presumed is not very offensive and is not 
sufflciently strong to pervade the air for a considérable distance ; but it is that 
of the exposure of the scrap to the sun and air, which diffuses for long dis- 
tances, as the évidence shows, an odor of fertllizers — one very offensive and 
disagreeable to people not aecustomed to it." 

The verdict in the above case by no means indicates that the odors 
emanating from the factory were not of a character calculated to prove 
offensive, nauseating or discomforting to those not aecustomed to 
them or other foui or noisome smells, but that the jury was not satis- 
fied that they aiïected such a number of persons as it was necessary, 
under the charge of the court, should hâve been affected, in order to 
warrant a finding that a common or public nuisance was maintained. It 
may fairly be assumed that such was the ground of the verdict in view 
of the following language in the charge : 

"If the odors do not reach a populous neighborhood or do not pervade the 
traveled highway there is no damage to any portion of the public and no in- 
dlctable nuisance. You see at once, then, that upon the theory that this trade 
or business was necessarily one attended, by bad smells, stinking odors, Im- 
pregnatlng the air with foulness, so as to render existence uncomfortable and 
disagreeable, yet unless they reached the nostrils of the people of the neigh- 
borhood of the factory there cannot be said to be any violation of law. When, 
wlth référence to an alleged nuisance, the people or citlzens of a neiglibor- 
hood or the public are mentloned, it does not mean ail the people, or of the 
publie, but only such considérable number of them as to show that more than 
a few merely are meant No gênerai définition can be given to dénote pre- 
dsely what Is meant by 'few' or 'many,' nor can any be precisely given ol 
the llmlts expressed by the term 'neighborhood.' It is sufBcient to say of the 
latter term that In case of an operatlng nuisance, every part is In the 
neighborhood which Is affected by it 'Few' and 'many' are to be considered 
with référence to the surrouudings. If there Is a nuisance affecting a place 
and a very small number only are victims of It, It would be an In,1ury to but 
a few: and whlle they would hâve their separate actions for compensation 
In damages for the injury, there would be no public evil for an indictment 
• * * The term 'public' does not mean ail the people, nor most of the 
people, nor very many of the people o£ a place ; but so many of them as con- 
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tradistingulshes them from a few. Now, the question In this case In this: 
Was any considérable number of the people of Lewes, or of those who passed 
and re-passed along the highway of the bay shore and the bay Itself, subjected 
£rom tlme to time to the disconifort of noxious, fetîd air, unpleasant odors, 
by reason of the opérations carried ou by the défendants at their faetory? 
If there were, then the défendants are gullty nnder this Indictœent and 
should be so found; otherwise they should be aequltted." 

The criminal proceeding above referred to is in no sensé determina- 
tive of the case before this court. It is, however, suggestive by way of 
contrast. There, the state proceeded by criminal prosecution to 
punish an alleged offense against the public. Hère, the government 
pursues a civil remedy to secure redress for an alleged wrong or in- 
jury to it in its quasi private or proprietary character, although in a 
matter affecting the gênerai welfare. There, the case principaily con- 
cerned the inhabitants of Lewes, a mile and a quarter or more away 
from the défendants' faetory, and in such a direction that the prevail- 
ing winds during the period of its opération carried its odors away 
from and not toward the town. Hère, it involves the condition of 
things at a point distant from the fish factories only from five eighths 
to three quarters of a mile, and so situated as necessarily to be sub- 
jected frequently to such odors owing to the direction of the prevail- 
ing winds during such period. It further appears that since the 
facts transpired on which the above mentioned prosecution was 
founded the faetory of the défendants, as well as that erected by S. S. 
Brown & Company, was materially enlarged. The défendants in 
their answer to the amended bill admit that "during the years 1884 
to 1888 défendants spent large sums of money in the improvement 
and extension of their works amounting to eight thousand dollars at 
least." A similar statement is contained in the answer to the amended 
bill in the suit of the United States v. S. S. Brown & Company. The 
foregoing considérations widely difïerentiate this suit from State v. 
Luce. 

It appears that the first building on the site of the quarantine station 
was a marine hospital erected by the government in 1884. There is 
nothing in the évidence to show whether the United States had at 
that time acquired, or whether it did prior to the cession hereinafter 
mentioned, acquire any right or title to the ground on which the 
hospital stood. The state of Dclaware, however, bv virtue of an act 
of assembly passed Apnl 12. 1889 (18 Del. Laws' p. 549, C. 449), 
and proceedings had pursuant thereto. ceded to and vested in the 
United States in perpetuity the land included in the quarantine station 
and "ail claim, title and right of soil and jurisdiction of the State of 
Delaware, in, to or over the same," subject to a certain réservation 
of jurisdiction touching the service of civil and criminal process. upon 
the express condition that a quarantine station "shall be located and 
maintained thereon by the United States." Upon the land so ceded 
the existing quarantine station was established, and provided with 
buildings, furniture and appliances suitable for quarantine and hos- 
pital purposes and in other respects adapted thereto, at a total cost 
including the old marine hospital of from $-50,000 to $55,000. The 
work was completed in the latter part of 1893, after havhig been in 



394 141 FEDERAL BEPOETBE, 

progress several years. The évidence is to the effect that the station 
is well equipped and admirably located. Dr. Henry D. Geddings, past 
assistant surgeon in the marine hospital service of the United States, 
wHo was in charge of and resided at the station from July 1, 1893, 
to September 16, 1893, testifies: 

"Th.î Delaware Breakwater Quarantlue Station and Marine Hospital was 
established for the protection of the city of Philadelphia, and other citles 
situated on the Delaware Bay and River, agaiust infection, by importation 
through shipping. of contagions or Infections diseases, which might be a 
menace to the health of the people of the United States. It served every 
purpose for which it was intended during my résidence there. * * * At 
that time It was the most complète quarantine station, either national or 
municipal, in existence in the United States. I was weîl acquainted with 
other quarantine stations and make thls statement from comparison. There 
were a résidence, an executive building, hospitals for contagions and non- 
contagious diseases, bathhouses and laundry, barracks for the accommoda- 
tion of one thousand Immigrants, fully fitted with ail the necessary bedding 
and appliances, the most approved apparatus for cooking for such a number 
of immigrants, and an arteslan well, which furnished an abundant supply of 
pure water, and apparatus for the steam dlsiufection of clothing, bedding, 
etc. ; also, apparatus for the application of disinfecting solutions." 

Samuel W. Richardson, who was hospital steward and executive 
ofRcer of the quarantine station from July 3G, 1893, to December 11, 
1893, testifies: 

"Q. 74. You spoke about the facllity of this site for the purposes in- 
tended and the easy access to vessels coming there. State whether, of your 
own knowledge, you know that the quarantine station is well located for 
inepeetlng vessels coming Into the Delaware Breakwater bound in any direc- 
tion? A. In my personal opinion the station is admirably located for that 
purpose, because vessels coraing in between the capes can be immediately 
sighted, and those that report to the Breakwater for orders generally drop 
anchor and display the quarantine flag calling the inspection offlcer. Q. 75. 
Hâve you ever had any difflculty in going from or landiug at the usual land- 
Ing place of the quarantine station when going to or coming from the in- 
spection of vessels? A. No, sir; not to my knowledge, and I hâve been out- 
side in the heaviest weather. Q. 76. Then, has this station a safe landing 
place there? A. Yes, sir; It has a good landing place — a good beach landing, 
and it also has the use of the large iron pier. Q. 77. You mean the Govern- 
ment Iron pier? A. Yes, sir; the Government iron pier. The anchorage 
inside of the breakwater is pcrfectly safe, I would say, In almost any 
weather." 

The quarantine station has been established and maintained by the 
United States for the accomplishment of beneiicent ends in which the 
public are vitally concerned ; and it is a matter of great importance 
that neither efficiency in the administration of the station nor its use- 
fulness in other respects should be impaired. 

The défendants, in conducting their business, take the fish from 
their fishing steamers ; convey them into their factory, put them into 
tanks and boil them in water; and draw off the water and subject 
them to hydraulic pressure to extract the oil and water from them. 
The residuum of the fish, or fish scrap, is either treated with sulphuric 
acid, run through cylinders for thorough mixing and then placed in 
heaps, or it is spread on a platform or other surface to be dried by 
the stm. In practicing the latter method the fish scrap is turned over 
three or four times a day to facilitate drying. The former method, 
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by which acid* is applied to the scrap, is principally pursued. The 
water containing the oil extracted frorn the fish is drained into tanks 
and the oil rises to the surface and is secured as far as practicable. 
The refuse liquid, to the amount of one hundred and fifty barrels a 
day, consisting of water impregnated with such of the oil as cannot 
be secured, and other drainage from the tanks, is emptied or ruç into 
the bay. The factory erected by S. S. Brown & Company is operated 
in a similar manner. It may fairly be assumed that the two factories 
are about equal to each other in capacity, as it appears that the cost 
of each was equal to that of the other, and that the value of the 
product of each is about equal to that of the other. The factory of 
the défendants and that erected by S. S. Brown & Company are so 
situated in relation to each other that when the wind is in such direc- 
tion as to carry to the quarantine station odors from the défendants' 
factory it will also carry to the station odors from the other factory. 
Dr. Geddings sent August 17, 1893, an officiai communication to 
the board of health of Lewes as follows : 

O. S. Marine Hospital Service, 

Delaware Brealvwater Quarantine 

Station, Delaware, August 17, 1893. 
To the Président of ttie Board of Health, Lewes, Delaware : 

Sir :— I hâve the honor to invite your attention to the flsh-rendering es- 
tablishments on the beach between Lewes and this station. They are a 
nuisance, and I consider them prejudicial to the health of the résidents of 
this station. I hâve to reqiiest that immédiate steps be taken for their 
suppression. Please acknowledge the receipt of this communication. 
Yours respectfully, 

H. D. Geddings, 
P. A. Surgeon, M. H. S. 
In Command. 

The members of the board of health replied August 25, 1893, saying 
among other things : 

"Whereas, We, the undersigned members of the Board of Health, hâve this 
day visited the fish-oll factories on the beach, and of which complaint has 
been made by H. D. Gedding.s, Surgeon in command, U. S. Quarantine Sta- 
tion, Delaware Breakwater ; therefore Eesolved, that this Board, after having 
visited the factories of S. S. Brown & Company and of Luce Brothers this 
a. m., and having made a thorough examination and inspection of the same, 
conelude and report that the factory of S. S. Brown & Company Is in as 
perfect sanitary condition as it can well be kept, and that the factory of Luce 
Brothers is also In good condition, escept the tramway is not as clean as it 
should be, which defect they promise to remedy immediately ; and it is the 
opinion of this board that, while the odor arising from them Is at times 
offensive, they are unable to find aiiytliing about them which is, in thelr 
judgment, a menace to the publie health. The board further find ail the raen 
employed about thèse factories, some of which hâve been in the business 
for thirty years and upwards, are in perfect health, hearty and robust. From 
the above facts we conelude that the factories are not unhenlthy, and that 
we see no reason why the works should be condemued as a nuisance." 

The counsel for the défendants hâve laid much stress upon the above 
report. It, however, does not help their case. It is not essential to 
the existence of a nuisance that it be injurious to health. The sound 
condition of those employed in the factories and habituated to the 
smells necessarily generated in their opération cannot be determina- 
tive of the proper décision of this case. It is well known that persons 
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can be accustomed to foui and noisome odors and retayi tlieir health. 
With respect to the fish factories the board admitted that the odor 
arising frora them is at tinies offensive; but it did not state how 
offensive nor how often offensive. Nor did the board visit the quar- 
antine station to ascertain the condition of things there. The minutes 
of the Lewes board of health show that July 29, 1895, the secretary 
reported a complaint received from Dr. Wertenbaker, hereinafter 
referred to, against the fish factories ; that a committee of three was 
"appointed to go over and inspect them" ; that July 30, 1895, a ma- 
jority of the committee made a report, which was adopted by the 
board, as follows: 

"We hâve just returned from an examination of the fish nianf. of Iiuce and 
Brown of Lewes Beaeh and find ail the employées in said manufaetory in 
good health, and found nothing unusual in the condition of thèse manu- 
factories." 

This is in substance similar to the report of August 25, 1893, previ- 
ously mentioned, and requires no independent considération. It is 
sufficient to say, in passing, that it does not appear that either the 
board or the committee visited the quarantine station. 

A careful examination and analysis of the évidence will show al- 
most, if not quite, to a moral démonstration that the opération of 
the fish factories has produced a condition of things at the quarantine 
station which should not be tolerated if it be possible legally to pre- 
vent its continuance. Samuel W. Richardson who, as before stated, 
was hospital steward and executive officer at the station from July 26, 
1893, until December 11, 1893, testifies with référence to that period : 

"ïhe odor from the factories was almost over-present, and at times was 
almost overpowering — the odor of decaylug fish. It nauseated and reiidered 
111 not only myself but members of the family. Q. 27. Members of your 
famlly? A Members of my family ; yes, sir. And at times the men who 
were employed upon the station. They eomplalned of it bitterly when the 
wiud was from the factories towards the station, that it took away their 
appetites and made them siclî, and that they could not work. * * * Q. 
29. State how many times you hâve beeu nauseatea by it yourself? A. 
I could not state the exact number of times, but it was quite a number of 
times. It was not an Isolated case at ail, but almost, I might say, a daily 
occurrence when the wlnd was from that direction, and the Aies would corne 
down upon us in swarms. Q. 30. Where from? A. From thèse flsh fac- 
tories ; and actually the sides of the building and the wire screens they were 
to such an estent that they almost, at times, obstructed one's view through 
them (the screens). * * • Q. 37. What makes you say they camo from 
the défendants' factories? A. There was no other place in the neighbor- 
hood that would breed those Aies, and they were there in immense quantl- 
ties. * * • Q. 39. Did they disturb the food or water supply of the people 
at the quarantine station or réservation? A. It was impossible to leave 
food exposed at ail, or even for a short period. * * * XQ. 127. Were 
the odors of the flsh there when the Aies were not there? A. If the day 
should happen to be still and murky or sultry, and not mucli air stirring, 
the odor of the factories was very intense even if the wlnd did not happeu 
to be in that direction. XQ. 128. Then the Aies were not there only when 
the wlnd drove them there? A. No, sir. XQ. 129. How many times from 
July 26th to December 11, 1893. were the Aies there.' A. That I could not 
tell you. I did not count them. XQ. l.SO. You could guess once or twice? 
A. They were there more than once or twlce or a half dozen times or a 
dozen times. It was a fréquent occurrence, tvvo or three times a week, 
or more." 
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The witness further states that during the time he was at the quar- 
antine station the prevaiHng winds were from the direction of the fish 
factories. David C. Blake, who was acting hospital steward at the 
station at the time of giving his testimony September 4, 1895, and had 
been such since September 1, 1893, testifies with respect to the odor 
from the factories : 

"Q. 13. • State your expériences, thenV A. My expérience lias been that 
It caused me to become sick and nauseated a great deal of the time. It is 
impossible to eat your meals. Q. 14. Why? A. On account of tlie odor. 
Q. 15. Where from? A. From the fish factories. Q. 16. What lïind of 
odor? A. It would be hard to explain. Q. 17. Is it an odor of flowers or 
an odor of fish'.' A. An odor of fish — decayed fish. Q. 18. Deeayins fish? 
A. Yes, sir; decaying fish. Q. 19. What is the effect, as you ha%'e ex- 
perienced It yourself, atid seen the effects upon others, upoii tliat quarantinc 
station of this odor? A. As I said before, it is nauseating to such a degree 
that it malles a person sidc. Q. 20. Caused theni to vomit, when you say 
nauseating? A. Yes. Q. 21. Hâve you had that expérience? A. Yes, sir : 
on several occasions. Q. 22. What part of the time, since you hâve been 
there up to the présent, has this ditticulty existed? A. More so in tlie 
months when the factories are in opération, but, as a gênerai rule, the odor 
is there the year round, continually — that Is, when the wind is from the 
westward. Q. 23. What effect has it upon the atmosphère — the air you 
breathe? Does It render it pure or impure? A. Very impure. * • * 
Q. 40. Haye you ever seen other persons upon the quarantine promises oi- 
réservation made sick by this odor? A. Yes, sir. Q. 41. Hâve you ever 
Keen it interfère with the meals of employées or persons upon said réserva- 
tion? A. I hâve; yes, sir. Q. 42. Is this of fréquent or infrequent occur- 
rence? A. I should judge it was on an average of about six or seven tlmes 
a month. * * * Q. 45. What hâve you to say with respect to the Aies 
on this quarantine station? A. The Aies are so numerous tliat they get on 
the screeus of the Windows in such nunibers that it really darkens the rooms. 
* * * XQ. 99. Then it has had no very bad eftect upon your health? A. 
Only to make me sick at times when the smell would be overpowering. XQ. 
100. How long would that effect last? A. It would last as long as that 
overpowering smell was there. XQ. 101. How long was the overpowering 
.smell there? A. It was there sometimes two or three days. XQ. 102. Would 
you be sick ail that time? A. I would be what I might say not sick rv^ail;;, 
imt it would be nauseating. XQ. 10.3. It was simply disagreeable ; that is 
what you mean, is it? A. Disagreeable, and make a person hâve a very bad 
feeling." 

Dr. William P. Orr, who was acting assistant surgeon of the 
United States marine hospital service in 1893 and 1893 and until 
November 1, 1894, and in that capacity visited the quarantine station 
€very day, testifies : 

"Whenever the wind would blow from the direction of the fish factories, 
I could smell the odor. There is no doubt in my mind that it came from the 
flsh factories. Q. 13. Was it an agreeable or a disagreeable odor? A. 
Disagreeable. * * * Q. 19. What do you know about the Aies that in- 
fested this place from that factory? A. Whenever the wind blows from 
the direction of the factories the Aies are always very thick. Q. 20. Very 
thick? A. Yes, sir. Q. 21. Infested the quarantine station? A. Yes. AJl 
over ail the buildings. I mean around ail the buildings. * * * XQ. 
34. In your opinion, are the odors from thèse factories injurious to health— 
your opinion, from your observation of men and people that you know who 
liave been there, and worked there, are thèse odors injurious to health? A. 
I do not believe that they are Injurious to health except to those people — 
and there are quite a number of them around Lewes — who are continually 
annoyed by the scent from the factories and the worry to which they are 
î^ubjected by it. Not from the scent itself, I do not believe, but simply be- 
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cause they belleve that It aflfects thèlr health, and they worry, and It 
producés, or causes, I must say, I think an injury to their health. Tou 
understand me. I do not thlnk that the odor Is injurioUs, but I think that 
there are people who are afEected by it simply because they are annoyed so 
mueh by It. ♦ * * RQ. 70. You stated that thèse odors from this factory 
were not, In and by themselves, injurious to health. If people otherwise 
in good health are made sick at the stomach and vomit by reason of them 
and are unable to eat their meals, are the odors of a character in which you 
would be •willing to quarantine sick people? A. No. 1 would not' want to 
quarantine sick people in such an odor as that, of course. I would want to 
avoid it. RQ. 71. Do yqu think the odor that you hâve experieaced from 
thèse flsh îactories is of a character that you would want to quarantine 
patients in if you could avoid it? A. No, I would not." 

John A. Clampit, who at the time he g-ave his évidence lived in 
Lewes, and, as previously stated, had formerly had charge of the life 
saving station for a number of years, testified : 

"Q. 8. While upon that réservation, hâve you ever experlenced any odors 
from the flsh factories, and if so, state their nature? A. I hâve ex- 
perlenced them, I was going to say, a thousand times. Q. 9. I mean at 
the quarantine station and on the réservation? A. Whenever I went there 
or about there and the wind was from the northwest or westward I would 
expérience those odors. Q. 10. And what was their character and degioe? 
A. So far as the degrés was concerned, I could not tell you, but the char- 
acter was terrible to me. It sickened my stomach, but in what degree it 
was, I could not tell you. Q. 11. I mean by 'degree' was it very bad, or 
not? A. It was terrible to me. Q. 12w What did those odors come from? A. 
They came from the flsh scrap." 

Clampit's testimony as to the nauseating eiïect of the odors from 
the fish factories upon himself and other persons at the life saving 
station bas already been referred to. Dr. Wertenbaker, past assistant 
surgeon in the marine hospital service of the United States, who was 
in command of the quarantine station from September 1, 1894, to 
the date of giving his évidence, testifies : 

"Q. 4. What hâve you to say, during the time you hâve been there, with 
respect to the odors alleged to emanate from thèse flsh factories? A. The 
odors are unquestionably there, and bave been ever since I ,have been 
there. Q. 5. Aud what are the odors? A. It is the odor of decaying fish. 
Q. 6. Where do they come from? A. They come from the neighborhood of 
thèse fish factories. Q. 7. What eftect do they hâve upon the people at 
the quarantine station from your own observation? A. They are very dis- 
agi-eeable at ail times. At some times they produce nausea and vomlting. 
Q. 8. Hâve you seen people under your charge there sick from It? A. Not 
the patients, but the employées and my own family. Q. 9. You hâve seen the 
employées and your own family sick from it? A. I hâve, and I hâve also been 
nauseated myself . We hâve to close the Windows on that side of the house. Q. 
10. Is that effective, even if the Windows are closedY A. It Is not effec- 
tive, but it is the best we can do. Q. 11. It helps some? A. It helps some. 
Q. 12. Do you know anything about the alleged influx of Aies from thèse 
factories to the quarantine station? A. Wheu the factories commence 
opérations, within a very short time afterward there are vast swarms of 
large, green flies that make their appearance. * * * Q. 20. What makes 
you say that flies of that kind, and those flies came from those factories? A. 
Because, in the flrst place, they malte their appearance in gréa ter nuuibers 
immediately after the factories commence opération. In the second place. In 
passing the factory you will flnd everything in the neighborhood eovered wlth 
thèse large green Aies. * * * Q. 73. State in your own way, from vour 
expérience there, the effect of thèse factories with regard to being injurious 
or deleterious upon this quarantine station? A. I consider tl^e présence of 
the flsh factories, with their flics aud the odors, are distinetly a menace to 
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public health and that we eannot maintain an effective guarantlne, ntider the 
circumstances. I think It would be far wlser for the government to coiiflscate 
and destroy, paying ail damages, than to let them remain there. It would 
be cheaper, many times cheaper, in the end. * * * XQ. 83. That is ail. 
There is no materlal damage done by the odors? A. No. I do not knovv that 
they hâve ever produced a case of dlsease, but they are unquestion- 
ably very disagreeable, and, as I say, may produce nausea and slck- 
ness, but no permanent injury. XQ. 84. So that the real source of 
danger in your opinion, and tbe real source of damage to the Quarautine 
station and its workings, is from the Aies? A. Largely in the Aies. Not 
entirety, but largely. XQ. 85. What other? A. Tbe odors must be taken 
Into considération too. You must cons;„er the fact that so far as the damage 
done to the quarantine by the odors is in Itself not very much ; but at the 
sanv time when you put sick peopit) as wéll as well people into those odors, 
and bave them nauseated by them, you eannot eliminate them possibly In 
making up your sum total of the damage done to the quarantme station." 

Alice G. Wertenbaker, wife of the preceding witness, who was with 
her husband at the quarantine station, testifies : 

"Q. 4. Hâve you ever suffered from the odors, and if so, state how7 A. 
I hâve suffered sometimes trom the odors. They are most disagreeable and 
very sickening, and when they are very strong they cause nausoa, most de- 
cidedly. Q. 5. Hâve you ever been made sick by them? A. I bave fre- 
quently. Q. 6. Hâve you been prevented from eating your meals? A. 
Yes. XQ. 7. You notice the odors more strongly when the wind is blowing 
from that direction than you do at other times? A. Certainly, sir. XQ. 8. 
Very much? A. It varies at tir. s. One could not be sick ail the time. It is 
only when it Is very strong that one is niade sick of it. XQ. 9. Then there 
are long periods of time when you do not notice it at ail? A. No. Not long 
periods. It comes quite frequently. XQ. 10. How often? A. I could not 
tell you how often. XQ. 11. How often In the course of a month bave you 
noticed thèse odors so strong as to croate nausea? A. That would be im- 
possible to tell. XQ. 12. You could not tell that? A. No. XQ. 13. Thon 
they were not sufflciently effective to attract your attention, or you would 
remember It? A. Ytes, Indeed they are. That is not It at ail. The odor is 
constantly disagreeable. We can stand It without having it make us sick 
constantly, of course. One could not live there If It was not so, but It is 
frequently so that one Is quite sick, so sick that they are miserably sick. RQ. 
14. How maiiy days, on an average, of the week will you be reminded of the 
existence of thèse fish-house factories by the odor? À. Probably we would 
hâve one brlght day with the wind blowing in that direction, and we will 
not notice It so much ; and probably the next day It will be unbearable. 
The next day might be very still and the wind favorable, and It would not 
be so noticeable, and then, again, the day after that it would be terrible. 
IIQ. 15. You hâve the odorhalf the time? A. Half tbe time the odor is 
there. RQ. 16. And you say you bave been made sick by thèse odors? A. 
Yes, sir. RQ. 17. And hâve been prevented from eating your meals? A. 
Yes, sir. 

Dr. Henry D. Geddins^s testifies: 

"While statloned on the Government réservation there was extrême annoy- 
ance from bad-smelling odors. Aies and noise. * * » The odors were dis- 
agreeable In the extrême, very oppressive, evan nauseatiug. * * * ^t 
least three or four times a week we suffered from tbe noLso conséquent 
upon the discharge of thèse cargoes of flsh, and from the bad odors arising 
from the rotten flsh we suffered continuously, thèse odors produeing discom- 
fort, frequently nausea and vomiting. * * * The chief annoyance was 
from the odors mentioned, and I hâve answered that they came from de- 
composed flsh unloaded at the wharves of thèse factories. In my opinion, it 
was about as bad as it possibly could be, and tliis stench arising from said 
cause existed not alone during the nlght, whlle they were uuloading the car- 
goes, but was continuous during the day as well. » * • xhe annoyance 
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from Aies was a very serions one. They came f rom thèse decomposing flsh 
and from the flsh scrap Into whlch thèse flsh were eonverted. Tbey were 
literally in swarms. The flles were so thiek that it became necessary to 
sereen every window at the station, being over seventy in number, in the 
buildings oecupled, and the swarms of Aies were so thiclî that they would eut 
off the vlew through thèse Windows and screens. Thls annoyanee from S'u^a 
continued during my entlre résidence there. * * * There is no duu'ot 
a bout the origln of said odors and Aies, the same belng caused by the de- 
composing fish at the factories, as heretofore stated, and the business cavrieil 
on at the factories gave rise to said odors and Aies, as heretofore answered. 
* ■* * I was frequently made sielî by the odors arising from the decom- 
posed flsh coming from said factories. * * * My wife and child were 
made sick in the same way ; my hospital steward was also made siek in the 
same way — that is, I hâve seen him sick, made sick from thèse same odors 
from thèse flsh factories ; the nature of the sickness was nausea, vomiting, loss 
of appetite and gênerai dépression and a feeling of debihty. * * * i 
saw the Surgeon General of the United States, and Surgeon Austin, of the 
Marine Hospital Service, who were temporarily at the station on a visit of 
inspection, made sick in the same way and from the same causes. * * • 
It was impossible to keep the odors out of the exscutive and other buildings, 
and almost Impossible to këep out the Aies. When the wind was blovvinfï 
from the factories ail the window sashes would hâve to be shut tight, and ail 
the window openlngs screened, and with ail thèse précautions the suecess 
was only partial as to keeping out the Aies and utterly unsuccessfui in kccp- 
ing out the, odors. * * * The odors and Aies would be co-operating causes 
for the spread of contagious diseases. * * * if the Aies and odors aris- 
ing from said factories continue as they dld whîle I was there, they are a 
direct menace to the usefuiness of said guarantine station and hospital." 

Horace Willard, who was employed at the quarantine station as 
engineer from January, 1895, and was such at the time of giving his 
testimony in April, 1896, testifies: 

"Q. 5. How long hâve you been employed by the government at the quar- 
antine station? A. Three years in ail. Q. 6. Hâve you ever experienced 
auy odor while on the quarantine station, and if so, describe it, and where it 
came from, If you know? A. Tes, sir; I hâve. It comes from the two flsh 
factories right above the Iron pier, about three-quarters of a mile, I guess, 
from the station — the réservation. Q. 7. What is the nature of the odor as 
you expérience it on the réservation? A. Carrion, as near as I can tell. Q. 
8. Is it agreeable or disagreeable? A. Very disagreeable. Q. 9. What ef- 
fect does it hâve upon you physically? A. It malœs you sick ; you can't eat any- 
thing half of the time. Q. 10. How frequently do you hâve this odor? A. When 
ever the wind is onto the station. Q. 11. From the factories? A. From 
the factories ; yes, sir. Q. 12. Hâve you expeïienced it within the past six 
or eight months? A. Yes, sir; I hâve experienced it ail last summer, and 
hère lately when they were loading the vessels with scrap— about two weeks 
ago. Q. 13. Is it as bad in the fall and winter as when they are workiiig 
there in the summer? A. No, sir. Q. 14. llow is it in the winter and fall? 
A. In the winter and fall it is kind of a dead smell, it is not strong like it is 
in the summer, while it is in full blasf. Q. 15. But even in the winter and 
fall, is it agreeable or otherwise? A. It is disagreeable when the wind is 
blowing towards the station. Q. 16. And even in the winter and fall does 
it hdve that sickening efïect that you speak of at times? A. It does. Q. 17. 
Hâve you experienced tuât during the last winter and fall? A. This last 
winter, about the Arst of December. Q. 18. Hâve you perceived the odor 
on the réservation from thèse factories slnce December ? A. Yes, sir ; two 
weeks ago, when they were loading the scrap. Q. 19. And then it was very 
disagreeable? A. Yes, sir. * • * XQ. 71. You say that thèse odors whicii 
you experienced made you sick? A. They hâve doue so ; yes, sir. XQ. 72. 
When did that happen? A. Last summer. XQ. 73. Dld it happen more 
than once? A. Yes ; several times in that hot weather — hot days. XQ. 74. 
Were you very sick? A. I was not so sick but what I could work. XQ. 75. 
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Ton were not so slck but what you could work? A. No, slt ; but I was sîck. 
I was uncomfortable. XQ. 76. Were you so sick that you eould not eat? 
A. I ate a little. XQ. 77. You never stopped eating at the time? A. You 
can't work wben you can't eat. XQ. 78. You couM do that work and eat, 
notwithstanding your discomfort? A. Yes, sir; but then it was misérable. 
It was not fit for anyone to be around." 

Dr. Wertenbaker, who had given évidence in September, 1895, being 
examined in April, 1896, testifies: 

"Q. 3. Since then and up to the présent time, what hâve been your e.x- 
perienees, pleasant or disagreoable, with re.sjiect to the odor-s froni the.se flsh 
factories? A. Several times during the wiuter wc Uave experienced very 
unpleasant odors from the factories; in fiict, whenever the wind is from 
the factories toward the station, \ve get thèse same disagreeable odor.<! 
that we hâve had ail the time. Q. 4. You are not troubled with the files 
In the Win ter? A. There are no Aies in the wiuter. Ouly last Monday 
the odors from the factories were very disagreeable. It was one of the 
warm days of spring, with the wiud from that direction. * * * Q. 7. Tell 
whetlier it was fit to live in or not? A. No, I do not think so. I 
should not care to live in that sort of atmosphère always ; it would be de- 
cidedly disagreeable. Q. S. Uncomfortable? A. Uncomfortable. TUeodor 
of decaying flsh in the nostrils ail the time is very far from eomfortable. or 
conducive to health. « * * XQ. 22. But you think that always whdu 
the wind was from that direction you experienced It? A. We get them at 
ail times when the wiud is from that direction. » ♦ • XQ. 23. What is 
Its intenslty compared vt'ith thèse summer odors? A. It varies with tlie 
day, with the wind and the atmosphère generally. If it is a warm, damp day 
and the odors cling, of course it is stronger than it would be otherwise. X(^ 
24. SInce you laet testifled, the factories hâve not been in opération, liave 
they? A. I eould not tell you. I do not know whetlier they had closed 
down or not at that time In September. XQ. 2^>. Then, briefly, I understand 
you to say that you bave observed no Aies, but you detect tlio same kiud of 
odors winter and smnmer? A. Same kiud of odors. XQ. 20. AU the year 
round? A. AU the year round, but they hâve varied in their intensity. 
XQ. 27. And frequeney? A. And frequency and peculiarity. Some days it 
may hâve a peculiar, more decayed flsh odor that at others, but they are 
always nauseating." 

Edmund B. FVazer, who was secretary of the state board of health 
from 1884 until after the giving of his évidence in May, 1896, testi- 
fied to the eft'ect that he was requested by Walter Wyman, surgeon 
gênerai of the marine hospital service, August 12, 1893, to inspect the 
fish factories, and aiso the marine hospital at the quarantine station ; 
that he accordingly visited the marine hospital and was taken into the 
office of the surgeon ; that the Windows on the outside were so thickly 
covered with Aies that it was necessary to hâve an artificial light in 
the office to see ; that he could not see out of the window ; that 
the Windows were shut and he did not particularly notice any odor 
in the house at that time, but observed an odor outside of the building ; 
that "it smelled to me like a rotten egg when it is broken" ; that he 
visited the fish factories, the odor there being the same odor that he 
had noticed while at the quarantine station. The witness further 
States that in June, 1895, at the invitation of Dr. Wertenbaker, the 
surgeon in charge, he visited the quarantine station ; that on that 
occasion he did not smell anything at that point, but that he went out 
with Dr. Wertenbaker in his boat, and when in the bay opposite the 
marine hospital "we smelled the odor very perceptibly — very strongly." 
He further testifies : 
141 F.— 26 
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"Q. 47. When you got In the Une of the wlnd from thèse factorleSi In pur- 

suit of Dr. Wertenbaker's duty there as a quarantlne offlcer, you struek this 
odor? A. Yes ; it was bad — very bad. The physicians didn't know what it 
was. Dr. Wertenbaker said, 'Tliat is what I bave got to put up with ail tbe 
time.' Q. 48. You recognized it as the same odor you experienced when on 
the Réservation down there when Dr. Geddings was there? A. Yes, sir. 
Q. 49. With the odors that you experienced when you were down on the 
réservation, and the Aies that you saw there In connection with your long 
«xperience as a health offlcer, is it possible in your judgment to maintain a 
proper quarantine station and marine hospltal there, subject to thèse discom- 
forts? a: No, sir ; it is not. * • * XQ. 136. You can't control the di- 
rection of the wind? A. No. Of course, if that odor was comlng there, 
while it would be very offensive, I do not know that the odor itself would 
create any disease, but yOu could not keep the wind out in a sick room with 
that odor— It would kill a man." 

He further testifies that the odor did not make him sick, but was 
very disagreeable, and that he did not think it was unhealthy to a 
healthy man "no more than a man cleaning out outhouses." Dr. 
Walter Wyman, who at the time of giving his testimony was surgeon 
gênerai of the United States marine hospital service, testified in 
July, 1896; 

"I hâve vislted the Government réservation where the Marine Hospital and 
■Quarantine Station at the Delaware Breakwater are situated, and I hâve ex- 
perienced there great discoœfort from foui odors and unusual quantities of 
files. * • • ïhe foui odors were evîdently from decaying animal matter, 
and were so Intense as to prevent continuous sleep through the night, causing 
also a f eeling of nausea. • • • The fliea evidently came from tbe neigh- 
boring flsh-oll factories. They were large, and the cause for thelr existence 
in unusual quantities was undoubtedly the factories. * • * The disa- 
greeable odors and unusual quantities of flies referred to must in effect ham- 
per and diminlsh the efflciency of the administration both of the Marine Hos- 
pital and the Quarantine Station at the Delaware Breakwater. * • * 
The odors complained of, in the event of a lar^e number of immigrants being 
held under Observation, together with cabin passengers taken from an in- 
fected steamer, would cause great discontent and increase the dlfflculty of 
maintaining discipline and holding said people under the necessary restralnts. 
The odors, in my opinion, would also cause sickness and retard the recovery 
of the sick in hospital. There is also great danger that the purposes of the 
Government In maintaining said Marine Hospital and Quarantine Station at 
this point may be frustrated by the Aies, since the latter are carriers of the 
contagion of choiera." 

Dr. Wertenbaker, being recalled, testified in September, 1896: 

"Q. 3. I wlll ask you what bas been your expérience during the past sum- 
mer as to any diminution of inconvenlenee from odors and from flies from 
the same source? A. We hâve still had the odors and still had the flies. 
Q. 4. And would your testimony with respect to the two preceding summers 
also be applicable to this summer, or not? A. Yes, sir." 

He further testifies : 

"The flies and the odors In themselves are ahvays a nuisance. They are 
disagreeable at ail times, and especially so when the wind cornes from the 
direction of the fish factories." 

Robert Allen, who lived at the quarantine station from August 16 
to September 16, 1896, as "gênerai utility man" testifies: 

"Q. 4. While on the Government réservation at the Delaware Breakwater, 
did you ever expérience any bad odors, àud if so, from whence did they come, 
if you know? A. On several occasions I experienced an odor that arôse 
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from the flsh honses there. Q. 5. Do you know whether It ever made your 
wil'e slck? A. Yes, sir; on sereral occasions. Q. Slclc at her stomach? 
A. Qiiite siek at the stomach — deprired her of eating her food. * * » 
XQ. 17. How many times during that moiith wliile you were at the quaran- 
tine station did you notice thèse odoi's? A. I could not tell you the num- 
ber of times, but two or three tlmes a week. XQ. 38. You are sure of that, 
are you? A. Quite sure. 

He States on re-cross examinatton that he heard the men at the 
station "complain at différent times about the smell." Isabella Allen, 
wife of the preceding witness, who vvas with him at the quarantine 
station during bis stay there testifies : 

"Q. 3. You were at service in the doctor's house there, were you not, dur- 
ing your time there? A. Yes, sir. Q. 4. I will ask you whether .vou were 
erer annoyed with odors and Aies while there, to an uuusual degree. A. 
Yes, sir. Q. 5. Just state what you know about theni to the Oonimissioner? 
A. Sometimes when I would get up in the morning, I used to be so sick that 
I could not eat any food, and I had to get up at three or four o'clock in the 
morning on aecount of the smell makiiig me slck at the stomach. Q. 6. 
.^nd it frequently destroyed your appetite to eat your meals? A. Yes. sir ; 
very often. Q. 7. How often would it average a week that thèse odors 
would be so disagreeable to you? A. There were some weeks when it was 
more than others. I didn't really take partlcular notice, but I know that 
sometimes it was as many as three or four times in a week. * * * XQ. 
26. Then ail your knowledge derived from this is what you saw and smelled 
at the quarantine station? A. Yes, sir. XQ: 27. And not from any knowl- 
edge of the fish houses at ail? A. The only knowledge I hâve, the night 
that we were drivlng down there I smelled a terrible smell, and I asked the 
driver what that was, and he said it was the flsh houses. I asked hlm if 
that was there ail the time and he said 'Not ail the time.' * * * XQ. 30. 
You say that thèse odors and thèse Aies made you sick on an average of three 
or four tlmes a week? A. Yes, sir. XQ. 31. Then, do 1 miderstand yoii 
to say that you were sick from this smell one-half the time you were there? 
A. Yes, sir; I should say so. XQ. 32. One-half the time you were there? 
A. Yes. XQ. 33. There were other people In the house? A. Yes, sir, 
* * * XQ. 40. Do you know whetlier or not any of them were made sick? 
A. I heard them say it made them sick. One night I had a young lady stop 
at the breakfast table, and I know they talked once or twice to me in the 
kitchen about it making them sick. XQ. 41. It seemed to affect you more 
than anybody else? A. Very much, iudeed. I was sick after I got up there 
for a week. I had to go to the doctor with a bad throat" 

The testimony of Andrew H. Baker who, as before stated, lived be- 
tween the fish factories and the quarantine station, as to the effect of 
the odor from them upon himself and his family, causing nausea and 
vomiting, has already been quoted. 

The évidence adduced by the défendants palpably fails to meet the 
case made by the government with respect to the offensive character 
at the quarantine station of the odor from the fish factories, and the 
frequency with which it imprégnâtes the air at the station, to say 
nothing of the Aies. A nnmber of the défendants' witnesses are or 
bave been connected with the fish factories or otherwise bave become 
used to their noisome smells, and the statements of others in some 
instances bave been so extrême as to discrédit them. Considered as 
a whole the évidence adduced by the défendants, I think, tends rather 
to sustain than to réfute the contention of the government as to 
nauseating, discomforting or disagreeable and annoying odors. Réf- 
érence will be made to the testimony in this connection of some of the 
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•défendants' witnesses. Francis Shunk Brown teètified iti July, 1897, 
to the effect that on several occasions within the space of a few years, 
when bn a yacht or ice-boat inside the breakwater, he had noticed an 
odor from the fish factories when the vessel he was on "was anchored 
dead to the leeward of them." To the question, "Did you notice any 
particularly offensive or deleterious odors? " he replied: "I only 
noticed such odors as you would expect to fînd at a place where they 
were converting fish into oil, etc." But that he found the odors dis- 
agreeable or discomforting appears from the following ttstimony : 

"Q. 14. How did you avoJd tbis smell when you were anchored in the 
brealvwater? A. Of course, this odor couid only be smelt when you are 
directly to the leeward of the factories, and on one occasion I simply weighed 
anchor and let the yacht drift a long with the tide a short distance until we 
got out of the line of it, probably three or four hundred yards — something 
iike that." 

Levin D, Lynch, who occupied the house on the beach about a mile 
to the west of the fish factories, testified with respect to the odor, as 
heretofore stated, "when youfirst go into it you feel as though you 
could not stand it hardly." William H. Virden testified to the efïect 
that as contractor and builder he had "been working about the fish 
factories and the quarantine station nearly every year since both were 
established" ; that during the three or four months while building the 
doctor's résidence at the quarantine station "once or twice my atten- 
tion was called tO the odor. * * * But I do not think at any 
time that I noticed it over an hour at a time." The witness testified 
that he had a conversation with Dr. Geddings at the station on the 
subject of the fish factories. 

"Q. 67. Tell us what tool£ place? A. I went up there to put in some 
water, and it was rather unusual that morning. Q. 68. You mean that the 
odor was rather unusual that morning? A. Yes, sir; and the doctor made 
some remarks about it. I used to tantalize him a little. We went down in 
the cellar and the Doctor spoke about losing his breakfast, and says I, 'It 
isn't so bad this mornifig,' and the Doctor said, 'I dou't know that it is un- 
healthy, but it Is damnably disagreeable,' or something or another to that 
«fifect." 

The fact that Virden "used to tantalize him a little" is significant 
as to the existence of disagreeable odors at the quarantine station. 
The testimony of this witness, however, is not calculated to impress 
•one as being reliable. John W. Luce, who at the time of giving his 
évidence had been employed by the défendants at their fish factory con- 
tinuously since its érection, testified to the eiïect that he had detected 
when the wind was blowing in the proper direction the odor from the 
factories at a distance of "a mile and a half, I guess," and that it came 
from the fish scrap. Robert Arnold testifies : 

"XQ. 28. But I understood you to say tliere were no odors ; that you had 
never noticed any offensive odors? A. I hâve been at the hospital — (in- 
terrupted by Mr. Vandegrift). XQ. 29. Did you say you néver noticed any 
offensive odors there? A. No more than the smell of a fish factory. XQ. 
80. Would It be offensive to you? A. Not to me. XQ. 31. Would it be of- 
fensive to other people? A. Some of them claim it is. XQ. 32. Are there 
not a good many who make that claim? A. My neighbor's hog pen would 
be offensive to me, as much so as the fish house. XQ. 33. A hog pen is a 
very oflfenslve thing, isn't it? A. If it is very close to you, it is. Going up 
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and down I can't help but smell the fish houses, or any other man, If the wind 
is favorable. XQ. 34. ïhat is, If the wind Is blowiug from the flsh houses 
towards you, you get them? A. If y ou are close enougb to them ; yes, sir. 
XQ. 35. How far ofC bave you ever noticed them? One witness sald that he 
liad noticed them a mile or a mile and a half, or even from hère (Lewes) to 
there (flsh factories). How far off hâve you ever noticed them? A. I hâve 
noticed the smell of the fish houses to this town (Lewes). XQ. 36. Pretty 
strong? A. Yes; I hâve smelt enough to know what it was." 

Elbert T. Williams, a sea captain running a vessel for the fish 
factories, testifies: 

"Q. 40. What about the odors? Hâve you ever noticed this odor at the 
iron pier? A. I hâve, when the wind has been in the right direction. Q. 41. 
In what direction is that? A. When you are at the iron pier you bave to 
bave the wind from the southwest. Q. 42. The wind coming straiglit fron, 
thèse factories in line with you, you could smell the odor? A. Yes, sir. Q, 
43. Was it disagreeable to you? A. Not to me, because I am so nsed to 
it ; but it might make some others sielt. It doesn't hâve any more effect on 
me than pouring water on a duck's back." 

Edward C. Lnce, one of the défendants, testifies: 

"XQ. 92. There are odors from thèse fish factories, aren't there? A. Cer- 
tainly. XQ. 93. And if yon are in a brceze that couies from them you catch 
the odor, do you not? A. Yes, sir; I hâve noticed this odor quite a distance 
ofC, but it is not very objectiouable to me. I would think that It was a flsh 
factory. XQ. 94. How far ofC? À. I do not think I ever noticed it over 
& miie away. I don't know that I ever did notice it so far as that." 

Joseph Draper testifies: 

"XQ. 72. How far could you smell the flsh house factory with a falr wind? 
A. I could not say that. I was never far enough away to try it. I hâve 
only been on our beach. I don't know that I ever smelt it on our beach two 
miles above. * * * XQ. 73. Hâve you ever smelt that as far as we are 
from the fish factories now? A. Yes; I hâve smelt it hère (Lewes) when 
the wind was blowing in the right direction. • * * XQ. 78. But there is 
a pretty stifC odor at times if you are in the breeze, is there not? A. Yes. 
sir, if you are in the breeze any very close to them there is ; but when the 
wind shifts it goes away." 

Charles Keuhn, who was for a number of years a nurse at the quar- 
antine station, testifies : 

"XQ. 76. Dr. Geddings testified that he was made sick at the stomach, 
and that his vcife was also made sick, and there were other persous at tlje 
station there who testifled that they were made sick by the odors from thô 
fish factory. Do you know anything about those instances? A. I only know 
of one instance when Dr. Wyman was there. XQ. 77. The Surgeon General 
of the United States? A. Yes, sir. I heard him say when they came out 
^I was not ivmong them, but I just came out on the steps with them — that 
he didn't enjoy the breakfast very well on account of the suicll. I thought 
then it was not very bad that day. Gentlemen coming from the city, they are 
not as used to it as we are." 

John W. Josephs, who resided in Lewes twenty eight years previ- 
ous to giving his testimony and was a pilot, testifies : 

"XQ. 30. How far off, with the wind in the right direction, can you smell 
the flsh factories? A. I can't say. Sometimes you can smell it quite a 
ways, further than you can at other times. I hâve frequently smelt it at 
the breakwater. XQ. 31. Some of the witnesses hâve said they could smell 
it a mile, and others hâve said they could smell it a mile and a half. What 
would you say? A. I would say a mile or a mile and a half. I would noî 
.smell it further, I do not think. » * • XQ. .33. It has boarded you at 
«ea, has Itî A. No, sir. It has never bothered us any at sea. XQ. 34. 
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Only when you would come wlthln a mile and a half of shore? A. Inside, 
close to the breakwater. • • • XQ. 36. Do you like it? A. No, sir; 
or any other smell. It don't smell very good. XQ. 37. You don't mean to 
speak that broadly? There are some smells you like, are there not? A. Not 
ailythlng like that. I smell bone factories and morocco factorles, but I don't 
like tlièm." 

Dr. Hiram R. Burton, who has been a practicing physician in Lewes 
for many years and was also a member of the board of health of 
that town, testifies : 

"Q. 25. When you were around the fish factorie.s you smelt an odor, of 
course? A. Oh, y es. Q. 26. In your opinion as a practicing physician, is 
that odor in Itself deleterlous to health? A. I thlulî not. That is, speaking 
in gênerai terms now. There might be some people, or there mlght be some 
persons who hâve speclally délicate stomachs, that are very sensitive to 
odors and things of that kind, that mlght be nauseated by that as they would 
be by any other unpleasant odor. Sometimes it happens that meu cannot 
stand very much of that thing. I hâve been nauseated myself." 

The witness further states in answering Q. 44 and Q. 45 : 

"Flies are an annoyance to any sick patient of course, any patient that 
you may bave, wherever It may be, but I bave never known of there being 
any great dlsadvantage arise from the présence of flies, except the annoy- 
ance." 

The witness with respect to the fish' factories testifies: 

"XQ. 49. Xou don't believe they are a menace, you mean? A. I do not 
think so. I only say that they may be an annoyance, as a disagreeable odor 
would be to anyone. I think that is ail. I think there it stops. XQ. 50. 
Many of the people hâve testified that the odors from thèse flsh factories — 
the people on the réservation — were so nauseous and so disagreeable that they 
hâve been nauseated, hâve been prevented from sleeping, and hâve been made 
very sick at the stomach. What would you say with respect to that ; is that 
improbable? A. That is possible. XQ. 51. Such odors as you know ema- 
nate from that factory would, in you judgment then, hâve that effect upon. 
some people? A. Yes, sir. XQ. 52. Then you would not be Incllned to dis- 
pute the oaths of the people who bave testifled hère to that effect? A. No. 
There is room for a différence of opinion in that respect. I bave no doubt 
that to a sensitive stomach, a patient that was sick at the hospital might be 
seriously Inconvenlenced by the odor, but I do not believe that if they were 
exposed to It for a day or two, but what they would forget that there was 
anything of that kind. It is that klnd of an odor that you become accus- 
tomed to. XQ. 53. Some of the well people who were there, f riends and 
members of the doctor's family, or the men who were worklng there, bave 
testified that the odor was so bad at times thaï; It made them sick at the 
stomach. Would you be prepared to say tha!t in your judgment that is not 
so and Impossible? A. No, sir; I am not prepared to say that that is not 
true. I think very likely that that is true. XQ. 54. You know thls odor 
well, do you? A. Yes, sir; I think I do. I bave frequeutly smelt It ofC hère. 
XQ. 55. We are now in the town of Lewes and you hâve smelt It this far? 
A. Yes, sir. XQ. 56. Is that further than the quarautine station is froin 
thèse fish factories? A. I think it is rather further." 

He further testifies: 

"In answer to that question as to whether I was prepared to say that it 
was not true that those people were not telling the truth when they said it 
nauseated them, made them sick at the stomach, interfered with tbeir sleep 
and so on, I hâve no doubt that is so, and that far any offensive odor, you 
know, would be prejudiclal to the health of an individual if it was contimied 
and continues long — it would be prejudicial to the health of the Individual. 
As I understand, in givlng my opinion about the gases conveyed by the wlnds 
*'-om thèse flsh factories being prejudical to health, it Is as to whetho? 
♦''ey bear disease germs or not. That, I say, I do not believe; I do- 
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not believe that they are loaded with diseasa germs; but they may 
be disagreeable to people, and that they are, I hâve uot the slightest doubt 
in the world, and would be a great menace to their comfort and pleasure. 
XQ. 58. If it would bave that effect on some people who were in compara- 
tively good health, might not the effect be very serious if you had patients 
vi^ho were brought within the Une of this odor aiid who were in other ways 
In a weak condition? A. Yes. Anything that nauseated them would be iu- 
jurious to the patient. « • * XQ. 71. Would you say that because men 
who work In this factory are well and strong that, therefore, the odors that 
they are able to dwell in dally with Impunity could be inhaled by other per- 
sons with equal Impunity? A. I thiuk so. XQ. 72. You think so? A. 
Yes, sir. XQ. 73. And with no différent résulta? A. No différent results 
other than those stated — that it mlght nauseate some persons nnaceustomed 
to disagreeable odors. To a doctor it would not be any very great annoyance, 
you know. We are so accustomed to coming in contact with offensive odors 
that we do not think much of It ; it don't interfère with our eating or sleep- 
iug, or anything of that sort, as a rule. That Is my expérience." 

He further testifies : 

"When the factories are shut down and not at work the odor Is very différ- 
ent from what it is when they are in opération. You mlght get a little odor 
from the piles of scrap, that comes from there, but it is not mixed with that 
greasy odor that you get from the kettles of flsh boiling. Tliat, I thiuk, is 
the nauseating odor that they get RXQ. 85. That is mostly theory on your 
part? A. Yes, that Is theory. I wlsh to say that I do not want you to uu- 
derstand that the odor from the fish factories Is not disagreeable. I ani 
vt'illlng to admit that, but I don't believe it is prejudicial to the health of the 
community." 

The United States is représentée! at the quarantine station in the 
persons of its officers, agents and servants having charge and occu- 
pancy thereof. Immigrants and other persons there detained in quar- 
antine or confined in the marine hospital are so detained or confined 
by authority of the United States in the maintenance of a System in- 
tended and calculated to serve at once as an aid to commerce and a 
protection against the invasion of the country by contagions and infec- 
tions diseases. The United States, owning and holding the property 
for the accompHshment of thèse benign purposes, has a right to insist 
that neither the eiïîciency of the management of the station nor its 
tisefulness in otlier respects shall be sacrificed or impaired by nui- 
sances wrongfuUy created or continued, and it is entitled to secure re- 
lief from such nuisances, when materially and injuriously affecting 
the health or comfort either of those in charge of or employed at the 
station, or of those detained or confined there. To both 
• classes of persons the government owes protection against such 
wrongs and the courts should not hesitate to accord it. The évidence 
in the case is not confined to the subjects of foui or noisome smells 
passing directly from the fish factories to the quarantine station, and 
discomfort and annoyance to the inmates of the station from the mul- 
tiplication of Aies resulting from the opération of the factories. It 
•covers several other points on which the counsel for the government 
laid much stress; among them being the imprégnation of the beach 
with the large amount of liquid refuse daily run from the factories into 
the bay and conséquent contamination of the air with ofifensive odors, 
.and the increased danger of the spread of contagions and infections 
diseases beyond the limits of the quarantine station owing to the great 
number of flies freqnently wafted from the factories to the station. 
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The évidence on the two points just mentioned is voluminous and is 
hot lightly to be disregarded. ' There is also évidence touching noises 
for several hours in the night directly or indirectly caused by the un- 
loading of the fish from the vessels at the factories. But, wholly aside 
from the three grounds of contention last alluded to, the évidence is 
full, clear and convincing that the inmates of the qiiarantine station are 
materially annoyed and discomforted by offensive, noisome and nau- 
seating odors originating at or in the immédiate vicinity of the fish 
factories and caused by their opération, and that such annoyance and 
discomfort, while not uninterrupted, occur so frequently as to inter- 
fère to an unreasonable and unjustifiable degree with the common en- 
joyment of Hfe and to constitute a nuisance which should be restrained 
by injunction, if the government be in a position to complain of it. 
As before stated in effect, it is not essential to the existence of an 
actionable nuisance that health should be brolcen down, impaired or 
even threatened. Baltimore & Potomac R. R. Co. v. Fifth Bap. 
Cliurch, 108 U. S. 317, 2 Sup. Ct. 719, 27 L. Ed. 739 ; Camfield v. Unit- 
ed States, 167 U. S. 518, 17 Sup. Ct. 864, 42 L. Ed. 260 ; Holsman v. 
Boiling Spring Bleaching Co., 14 N. J. Eq. 335 ; Ross v. Butler, 1 9 N. 
J. Eq. 294, 97 Am. Dec. 654; Cleveland v. Citizens' Gaslight Co., 20 
N. J. Eq. 201 ; State v. Euce, 9 Houst. (Del.) 396, 32 Atl. 1076 ; Brady 
V. Weeks, 3 Barb. 157; Campbell v. Seaman, 63 N. Y. 568, 20 Am. 
Rep. 567; Ducktown Sulphur, Copper & Iron Co. v. Barnes (Tenn.) 
60 S. W. 593 ; Walter v. Selfe, 4 Eng. L. & Eq. 15 ; Catlin v. Valen- 
tine, 9 Paige, 575, 38 Am. Dec. 567 ; Crump v. Lambert, L. R. 3 Eq. 
Cas. *409 ; State v. Wetherall, 5 Har. (Del.) 487 ; In Baltimore & Poto- 
mac R. R. Co. v. Fifth Bap. Church, 108 U. S. 317, 329, 2 Sup. Ct. 719, 
726, 27 L. Ed. 739, the court through Mr. Justice Field said: 

"That is a nuisance which annoys and distnrbs one in the possession of his 
property, rendering its ordinary use or occupation physically uncomfortable 
to him. For such annoyance and discomfort the courts of law will afCord 
redress by givlng damages against the wrongdoer, and when the cause of the 
annoyance and discomfort are coutlnuous, courts of equity will interfère and 
restrain the nuisance." 

In Camfield v. United States, 167 U. S. 518, 522-523, 17 Sup. Ct. 
864, 866. 42 L. Ed. 260, the court through Mr. Justice Brown said : 

"There is no doubt of the gênerai proposition that a man may do what he 
will with his own, but this right is subordinâte to another, which finds ex- 
pression in the famlliar maxim : Sic utere tuo ut alienum non lœdas. His 
right to erect what he pleases upon his own land will not justify him in maln- 
taining a nuisance, or in carrying on a business or trade that is offensive to 
his neighbors. Ever since Aldred's Case, 9 Coke, 57, it bas been the settled 
law, both of this country and of England, that a man has no right to main- 
tain a structure upon his own land, which, by reason of disgusting smells, 
loud or unusual noises, tbick smoke, noxious vapors, the jarring of maehln- 
ery, or the unwarrantable colfection of Aies, renders the occupaucy of adjoln- 
ing property dangerous, intolérable or even uncomfortable to its tenants. No 
person maintaining such a nuisance can shelter himself behiuu the sanctity 
of private property." 

Chancelier Zabriskie in Ross v. Butler, 19 N. J. Eq. 294, 97 Am. Dec. 
654, in avi^arding at the suit of sundry owners and occupants of dwell- 
ing houses an injunction against the opération of a pottery in which it 
was proposed to use, in burning the earthenware, pine wood emitting 
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large volumes of dense and offensive smoke laden with cinders, elab- 
orately revîewed the authorities. Among other things pertinent to 
this case he said : 

"The law takes care tbat lawful and useful business shall not be put a stop 
to on aecount of every trifling or iinaginary annoyance, such as may ofdend 
the taste or dlsturb the nerves of a tastidious or over refined person. But, 
ou the other hand, It does not allow any one. whatever his oircumstances or 
condition may be, to be drlven from his home, or to be compelled to live in 
it in positive discomfort, although caused by a lawful and useful business, 
carried on in his vieinity. The maxim, sic utere tuo ut alienum non lœdas, 
expresses the well established doctrine of the law. It is not necessary, to 
«onstitute a nuisance, that the matter complained of should affect the health 
or do injury to niaterial property. It is sufiicient, in the language of Sir 
Knlght Bruce, if it Is "an ineonvenienee materially interfering with the ordi- 
nary comfort, physically, of human existence, not merely according to élégant 
and dainty modes and habits of living, but according to plain and sober and 
simple notions among the English people.' In accordauce with this view, it Is 
settled In England and in this country, that smoke, or offensive vapors, or 
noise, although not injurions to health, may constitute a nuisance ; the only 
<juestion being, whether the degree or extent is such as to interfère materially 
with the comfort of life. • * • The law, then, must be regarded as set- 
tled, that when the prosecutîon of a business, of itself lawful, in the neighbor- 
hood of a dwelling-house, renders the enjoyment of it materially uncomfortable, 
by the smoke and cinders, or noise or offensive odors produced by such busi- 
ness, although not in any degree injurious to health, the carrying on such 
business there is a nuisance, and it will be restrained by injunction." 

In Cleveland v. Citizens' Gaslight Co., 30 N. J. Eq. 301, the same 
learned judge, in awarding an injunction against the use of the lime 
process in the purification of gas, or any process of which lime was a 
substantial part, and from manufacturing gas in any way that would 
produce annoyance to persons dwelling in the houses of the complain- 
ants, by smoke, gases, other effluvia or odors that niight issue from the 
Works, said: 

"Unpleasant odors, from the very constitution of our nature, render us un- 
comfortable, and when continued or repeated, make life uncomfortable. To 
live comfortably is the chief and most reasonable object of men In acquiring 
property as the means of attaining It; and any interférence with our neigh- 
bor in the eomfortable enjoyment of life is a wrong whIch the law will re- 
dress. The only question Is what amounts to that discomfort from whIch the 
law will protect. The discomforts must be physical, not such as dépend upon 
taste or imagination." 

It by no means follows from the fact that the odors from the fish 
factories may not be nauseating or discomforting and annoying to 
those employed there, or to others inured to noisome smells, that they 
do not constitute a nuisance to the inmates of the quarantine station 
and marine hospital. It is important in this connection to bear in mind 
that the accomplishment of the purposes for which the station and 
hospital were established involves not only the présence there of the 
oificers and employées in charge, but the détention and confinement of 
many who hâve never been subjected to such a tainted atmosphère. 
In Cleveland v. Citizens' Gaslight Co., supra, the Chancellor said : 

"Whatever is offensive physically to the sensés, and by such ofEensiveness 
makes life uncomfortable, is a nuisance ; and it is not the less so, because 
there may be persons whose habits and occupations hâve brought them to 
endure the same annoyances without discomfort. Other persons or classes 



410 141 FBDBRAIi EBPORTBK. 

of persons Whose sènses hâte not been Sp hajrflened, and who, by theîr éduca- 
tion a»d babits of life, retain the sensltlveness of tbeir uatural organlzation., 
are eiititred to enjoy life In comfort as they are constituted. * * * Tbls, 
then, is the question before me : Whether the proposed works of the défend- 
ants would produee such aunoyanee as wonld render such familles, composed 
of womeu and ehildren, as well as men, tincomfovtable ; net whether men ac- 
customed to foUow their occupations In places where they are surrounded, 
aud unavoidably, by much that is offensive, niay not be so accustomed to 
odors of like nature as not to be annoyed by thèse." 

Chief Justice Comegys in charging the jury in State v. Luce, 9 
Houst. (Del.) 396, 32 Atl. 1076, said: 

"It is true that such of the défendants' witnesses as spoke of the odors 
resembllng fertllizers sald that they did not aunoy them. Well, there are 
people in the vvorld who are not made uncomfortable by bad smells. Livlng 
among vile odors, having insensltive olfactorleé, they are shlelded, mercitully. 
But such is not the case with most men, nor with women and female ehild- 
ren who hâve very acute sensibllities. The law of nuisance exists for the 
l)rotection of such." 

It is well settled that the mère fact that one voluntarily "cornes to 
a nuisance" will not preclude him from complaining of and obtaining 
relief against it. Campbell v. Seaman, 63 N. Y. 568, 20 Am. Rep. 567 ; 
Susquehanna Fertilizer Co. v. Malone, 73 Md. 268, 20 Atl. 900, 9 L. R. 
A. 737, 25 Am. St. Rep. 595; Bradv v. Weeks, 3 Barb. 157; Tipping v. 
St. Helen's Smelting Co., L. R. 1. Ch. App. Cas. *66 ; Cooley on Torts, 
612; People v. White Lead Works, 82 Mich. 471, 46 N. W. 735, 9 L. 
R. A. 722 ; Kissell v. I,ewis, 156 Ind. 233, 59 N. E. 478 ; Van Fossen 
V. Clark, 113 lowa, 86, 84 N. W. 989, 52 L. R. A. 279. A contrary 
doctrine would be so unreasonable and oppressive as to wôrk its own 
condemnation. If, by wayof illustration, one should purchase a lot 
of land one hundred feet square in an uninhabited section and erect 
and operate upon it a bone boiling establishment, or other factory, 
causing noxious, noisome or physically discomforting and annoying 
odors or stenches to spread over the surrounding country within a 
radius of half a mile from such mill or factory, he would furnish the 
means of destroying the ordinary enjoyment of human existence 
throughout an area more than 2188 times as large as the lot owned by 
him and devoted to the offensive business. It would be in the highest 
degree unreasonable and absolutely répugnant to the sensé of justice 
that he should in. the supposed case hâve a right to subordinate to his 
own selfish ends the bénéficiai enjoyment of land of others having an 
area in coraparison with which that of the lot acquired by him is so 
insignificant. The establishment of the offensive business in such case 
could not prevent the then owners of the residue of the land within 
the sphère of the noisome odors from building and occupying dwell- 
ing houses thereon, nor deprive them of the right to hâve and enjoy 
reasonably pure and inoffensive air in and about their homes. Such 
right they would possess by virtue of their ownership and occupancy 
of the land ;:and that right undoubtedly would pass to their grantees or 
others taking title mediately or immediately from them. Indeed, were 
such right not capable of passing to others, the value of the land in 
the hands of those subsequently parting with the title would be serious- 
ly impaired of, perchance, wholly destroyed, by the érection and opéra- 
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tion of the offensive business, and those succeeding to tlie title would 
be without remedy or redress of any kind for the continuance of the 
nuisance. But such clearly is net the law. Cooley, in his work on 
Torts, p. 612, says: 

"The party who at the time sufEers the Inconvenience of a nuisance Is en- 
titled to complain of it, and it Is ininiaterial whether it was or was net a 
nuisance to him in Its origin. Therefore, it is of no importance to the right 
of action that the plaintiff has corne into the neighborhood since the nuisance 
was created; he has the right to looate himself wherever he can do so to his 
satisfaction, and no one can hâve tlie authority to set limits to his choice of 
location by interposing something which is offensive. Moreover, it would de- 
tract very seriously from the value of property if the owner, desiring to dis- 
pose of it, could not transfer ail his rights, includlng his right to protection in 
its complète enjoyment, but must, when a nuisance is created near hi ni, either 
awalt the resuit of proceedings for its abatement, or dispose of his land with 
the nuisance practlcally assented to, and for a priée which the nuisance has 
assisted in establishing. Nothing can be plaluer than if the grantor could 
hare complained when he conveyed, the grantee may complain afterwards ; 
and to whatever use the grantor mlght hâve put the land, as belng suitable 
and proper for the locality, the grantee is at liberty to choose and adopt." 

In Campbell v. Seaman, 63 N. Y. 568, 20 Am. Rep. 567, the court 
through Earl, J., said: 

"It matters not that the brlckyard was used before plaintifCs bought their 
lands or built their houses. * * ♦ One cannot erect a nuisance upon his 
land adjoining vacant lands owned by another and thus measurably control 
the uses to which his neighbor's land may In the future be subjected. He 
may make a reasonable and lawful use of his land and thus cause his neigh- 
bor some inconvenience, and probably some damage which the law would re- 
gard as damnum absque injuria. But he cannot place upon his land anything 
which the law would pronounee a nuisance, and thus compel his neighbor to 
leave his land vacant, or to use it in such way only as the neighboring nui- 
sance will allow." 

Where one opérâtes a factory emitting foui or noisome smells, and 
owns and controls ail the land within the area traversed by theni in 
sufficient strength to be nauseating or substantially discomforting and 
annoying, no one has just cause of complaint. But to foist impure 
and disgusting odors upon others in their homes is a différent matter, 
and save in localities generally devoted to business of a character to 
produce such or equally offensive smells, or uniess by virtue of grant, 
license, estoppel or prescription, is not to be tolerated. 

The factory of the défendants and that erected by S. S. Brown & 
Company, as has been stated, are so situated with respect to each other 
that when the wind is in such direction as to carry the odors from one 
of them to the quarantine station it will carry the odors from the other 
there, and the odors from one cannot be distinguished from the odors 
from the other. There is no évidence of co-operation, privity or busi- 
ness relationship of any kind between the défendants and S. S. Brown 
& Company in the érection and opération of their respective factories, 
or between the défendants and the succeeding owners or managers, 
if such there be, of the factory erected by S. S. Brown & Company ; 
nor is there any évidence to the point that the odors from either of 
the factories alone would or would not so contaminate the air at the 
quarantine station as to create a nuisance there within the définition 
of the authorities. But the combined odors from both factories un- 
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questiohably hâve that effect, and in producin» ît tlie two establish- 
ments in fact co-operate in and contribute to the création of the nui- 
sance. Under thèse circumstances, in the absence of a plain, adéquate 
and complète remedy at law, the owners or managers of both or either 
of the factories can be enjoined from maintaining or contributing to 
the maintenance of the nuisance. Woodyear v. Schaefer, 57 Md. 1, 
40 Am. Rep. 419; Chipman v. Palmer, 77 N. Y. 51, 33 Am. Rep. 566: 
Lockwood Co. v. Lawrence, 77 Me. 297, 52 Am. Rep. 763; Hillman v. 
Newington, 57 Cal. 56; Thorpe v. Brumfitt, h. R. 8 Ch. App. Cas. 
650; People v. Gold Run D. & M. Go., 66 Cal. 138, 4 Pac. 1152, 56 
Am. Rep. 80. In Thorpe v. Brumfitt, supra, it was held that the acts 
of several persons may together constitute a nuisance, which the court 
will restrain, though the damage occasioned by the acts of any one, if 
taken alone, would be inappréciable. Sir W. M. James, L. ]., in af- 
firming the decree of the Master of the Rolls, awarding a perpétuai 
injunction, said: 

"ïlien It was said that the plaintiff allèges an obstruction eaused by sever- 
al persons acting Independently of each otlier, and does not show wlisit shnre 
each had in causing it. It is probably impossible for a person in tlie nlnin- 
titf's position to shew thls. Nor do I think It Is necessary that he shonid 
shew it. The amount of obstruction eaused by any one of tliem might uot, it it 
stood alone, be sufficlent to give any ground of complaiut, though the amount 
eaused by them ail may be a serions jujury. Suppose one person leaves a 
wheelbarrovv standing on a way, that may cause no appréciable inconveuience, 
but if a hundred do so that may cause a serions inconveuience, which a per- 
son entitled to the use of the way has a rlght to prevent ; and It is no défense 
to any one person among the hundred to say that what he does causes of it- 
self no damage to the complainant." 

In Woodyear v. Schaefer, supra, in which the court of appeals re- 
versed the decree of the court below refusing an injunction to re- 
strain an alleged nuisance, the court through Magruder, J., said: 

"It Is no answer to a complaint of nuisance that a great many others are 
committlng siiuilar acts of nuisance upon the stream. Each and every one 
Is liable to a separate action, and to be restrained. * * * The extent to 
which the appellee has coiitributed to the nuisance, may be slight and scarce- 
ly appréciable. Standing alone, it might well be that It would only, very 
slightly, if at ail, prove a source of annoyance. And so it might be, as to 
each of the other numerous persons contributing to the nuisance. Bach 
standing alone, might amount to little or nothing. But it la when ail are 
unlted together and contribute to a common resuit, that they becoine impor- 
tant as factors, in produclng the mischief complained of. * * * One drop 
of poison in a person's cup, may hâve no Injurions effect. But when a dozen, 
or twenty, or flfty, each put in a drop, fatal résulta may follow. It would 
not do to say that neither was to be held responsible. In that state of facts, 
as in the one presented by this case, each eleînent of contributive Injury Is a 
part of one common whole, and to stop the mischief of the whole, each part in 
détail must be arrested and removed. The rlght to pure air Is held to be a 
n»tural rlght, and as Incident to the enjoyment of land. Its sensible pollu- 
tion by the exercise of a noxious trade, whereby the comfortabie enjoyment 
of property 48 dlrhlnlshed, Is a nuisance, against which courts of equity will 
always, when the state of facts applles, giva relief, and such Injtiry as is not 
fairly and reasonably incident to the ordinary use of property, and renders 
surroundlhg property physically uncomfortable, will be restrained. » * * 
And the remedy Ih equity to prevent a nuisance, is generally said to exist 
whenever the nature of the injury Is such that it caunot be adequately com- 
pensa ted by damages, or will occasion a constantly recurring grievauce. An 
injunction is the only effectuai remedy to stop the Injury. Adams, Eq. 211. 
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Especlally Is this the case when the injury Is caused by so many, that It 
would be difflcult to apportion the damage, or say how far any one may hâve 
contributed to the resuit, and so damages would likely be but nominal, and 
repeated actions without any substantlal benefit, might be the resuit. Thisi 
very difflculty in obtalnlng substantlal damages was stated in Clowes v. Staf- 
fordshire, & Oo., 1 L. R. Ch. App. 142, to be a ground for relief by injunction. 
And the doctrine is well settled that where the nuisance opérâtes to destroy 
health, or impair the comfortable enjoyment of property, an action at law 
furnishes no adéquate remedy, and protection by injunction must be given. 
* * * We thinlc that the complainant bas shovvn himself to hâve suffered 
greatly, and likely to suffer more in the future, from the nuisance to his 
property, whereby it is likely to become practically valueless, unless the in- 
jury is restrained. He will be entitled to the sanie relief agalnst ail the par- 
ties contributing to the injury, and as ail are together contributiug to the same 
resuit, if the injury does not cease upon the granting of the injunction in this 
case, he may be entitled to join in one case, ail who still continue the injury ; 
upon the principle of the case of Thorpe v. Brumfitt, 8 L. R. Ch, 656, where it 
is held that the acts of several persons, acting separately, and without concert 
and entirely independent of each other, may together constitute a nuisance, 
when the acts of elther one alone would not create it, and such persons may 
be joined as défendants in a bill for an injunction." 

In Ivockwood Co. v. Lawrence, supra, where a bill was filed to re- 
strain a nuisance, the same doctrine was clearly enunciated. The court 
through Poster, J., said : 

"In considering the questions thus raised by the pleadings upon this branch 
of the case, and assuming the facts set forth by the allégations in the bill to 
be true, no other conclusion can be reached than that the respondents, though 
acting independently of each other as alleged, ail deposit the refuse material 
and débris arising from the opération of their mills into the same stream, 
whence, by the natural cnrrent of the water, it is carried down the river aud 
commingles before reaching the complainants' ponds, raceways, racks and 
wheels, where the nuisance complained of is committed. * * * Whatever, 
then, may hâve been the act of thèse différent respondents, either in the opér- 
ation of their several mills, or in the depositing of the waste and débris 
arising from such opérations, into the stream, there is a co-operatlon in fact 
in the production of the nuisance. * * » The acts of the respondents 
may be independent and several, but the resuit of thèse several acts combines 
tô produce whatever damage or injury thèse complainants suffer, and 1» 
equity constitutes but one cause of action. It is otherwise in law where dam- 
ages are sought to be recovered. There, only those parties eau be joined who 
hâve acted jointly in the commission of the act. There must be concert of ac- 
tion and co-operation to make several persons jointly llable in an action at 
law. * * * In the case at bar, It may be that the act of any one respond- 
ent alone might not be sufficient cause for any well grounded action on tha 
part of the complainants ; but when the indlvidual acts of the several re- 
spondents, through the combiued results of thèse indivldual acts, produce ap- 
préciable and serious injury, it is a single resuit, not traceable perhaps to any 
particular one of thèse respondents, but a resuit for which they may be llable 
in equity as contributing to the common nuisance, as we bave before stated." 

The case of People v. Gold Run D. & M. Ce, supra, is in line with 
the other décisions cited in this connection. The court through Mc- 
Kee, J., said : 

"But It is contended that as the nuisance complained of and found by the 
court was the resuit of the aggregate of mining débris dumped into the 
stream by the défendant and other mining companles, acting separately and 
independently of each other, the acts of the défendant cannot be joined with 
the acts of other mining companies, to create a cause of action agalnst the 
défendant. • * * This case (Hillman v. Newington, supra) clearly recog- 
nized the équitable principle that, in an action to abate a public or private 
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ôulisance,' ail persons engaged In the commission of the wrongfui acts whlcfi 
oonstltute. the nuisance may be enjolned, jointly or severàlly. It Is the nui- 
sance Itsèlf, wWeh, if destructive of public or prlvate rlghts of property, may 
be enjolned." 

The frequency with which during the period from July 1 to the 
early part or middle of November in each year the quarantine station 
is visited with the noisome smells is sufficient to constitute a nuisance 
there. In Ross v. Butler, 19 N. J. Eq. 394, 302, 97 Am. Dec. 654, the 
court said: 

"In thls case, It Is contended that as the burnlng wlll be but twlce In a 
month, and for twelve hours only, and that prlncipally at nlght, it will be so 
slight as not to be a materlal discomfort A nuisance of thls klnd may possi- 
bly occur so seldom that it will not be beld to produce a materlal discomfort. 
Where the occurrence was only accidentai and not produced by the regular 
course of business, and recurring only threa or four times a year, and not 
intended to be again permitted, it was beld not to be a proper cause for au 
injunction to stop a lawful business, but that the party must be put to his ac- 
tion for damages. But I am not aware of any authority ot established prin- 
clple, holding that a clear unmlstakable nuisance, which it is Intended to com- 
mit periodically, wlll be permitted because it does not exist the greater por- 
tion of the time, but only for a small portion of it. This court wlll not dé- 
termine that a family shall hâve thelr dwelling-house made uneomfortable 
to live in for twelve hours, once in two weeks, or that they shall protact 
themselves by closing the house tlghtly, and remalning in doors for tliat time. 
It Is surely no justification to a wrongdoer, that he takes away ouly one- 
twenty-èighth of his neighbor's property, comfort, or llfe. The qualiflcatloiis 
contained in the opinions of the judges that a lawful business will not be l'e- 
strained for every trifling Inconvenlence, and that persons must not stand ou 
extrême rlghts, and bring actions in respect to every matter of annoyance, 
does not refer to the proportion of time for which the nuisance is continued, 
but only to the degree or klnd of annoyance." 

In Campbell v. Seaman, supra, the court said : 

"The poilcy of the law favors, and the peace and good order of soolety are 
best promoted by the termination of such litigations by a single suit. The 
fact that thls nuisance is not continuai, and that the injury is only occaslonal, 
furnishes no answer to the claim for an Injunction. The nuisance bas oc- 
curred often enough within two years to do the plalntiffs large damage. 
Every time a klln is burned some injury may be expected, unless the wind 
ehould blow the poisonous gas away from plaintiff's lands. Nuisances caus- 
Ing damage less frequently hâve been restralned." 

The doctrine that owners and occupants of houses and lands are 
entitled to the enjoyment of air of reasonable purity, though of gên- 
erai, not being of universal application, often there is difficulty in ap- 
plying it to a given case. Considérations afïecting the social state 
require in some instances concessions or compromises, to a greater or 
less extent, of what would otherwise be regarded as of strict right. 
Gogswell V. N. Y., etc., R. Co., 103 N. Y. 10, 8 N. E. 537, 57 Am. 
Rep. 701 ; Campbell v. Seaman, 63 N. Y. 568, 20 Am. Rep. 567 ; People 
V. White Lead Works, 83 Mich. 471, 46 N. W. 735, 9 L. R. A. 722 ; 
Robinson v; Baugh, 31 Mich. 289, 295, 296. In Cogswell v. N. Y., etc., 
R. Co., supra, the court through Andrews, J., said: 

"The compromises exacted by the necessities of the social state, and the 
fact that some inconvenlence to others must of necessity often attend the 
ordinary use of property, wlthout permîtting which there could in many cases 
be no valuable use at ail, hâve compelled the récognition, In ail Systems of 
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jurisprudence, of the prlnciple that each member of soclety must submit to 
annoyances conséquent upou the ordinary and conimon use of property, pro- 
vided such use is reasonable both as respects tbe ovvner of the property, and 
those immediately affected by the use, in view of time, place and otber cir- 
cumstances. It is in many cases difficult to draw the line, and to détermine 
whether a particular use is consistent with the duties and burdens arising 
from vicinage, or whether it inflicts an injury for vvhich the law affords a 
remedy." 

In Campbell v. Seaman, supra, the court sald: 

" 'Sic utere tuo ut alienum non lœdas' is an old maxim which has a broad 
application. It does net inean that one must never use his own so as to do 
any Injury to his neighbor or his property. Such a rule could not be en- 
forced in civilized soclety. Persons living in organized communities must 
suffer some damage, annoyance and inconvenience from each otber. For 
thèse they are compensated by ail the advantages of civilized society. If 
one lives in the city he must expect to suffer the dirt, smoke, noisome odors, 
noise and confusion incident to city life." 

But the existence of the two factories in question does not consti- 
tute such an industrial or manufacturing neighborhood that the gov- 
ernment is compelled to submit to the stench emanating from them. 
It cannot be compared to the growth and territorial expansion of the 
industries of a city. In Cleveland v. Citizens' Gaslight Ce, 20 N. J. 
Eq. 201, 208, the court said: 

"The justification that this is a neighborhood devoted to such manufacture, 
in whleh annoyances of this kind should not be restrained, is not sustained by 
the proof. Only two factories that could be an annoyance are shown. One 
the patent leather manufactory, and the other the cément works. No neigh- 
borhood can be outlawed from protection by the existence of only two estab- 
lishments of this kind. It is only when a town or part; of a town is, by their 
continuanoe for years, wholly given up to such establishments, so that one 
more would not add sensibly to the discomfort, that this rule applies ; as if in 
Sheffield, Birmingham, or Pittsburg, or any other city, begrlmed and cloud- 
ed with the soot and smoke issuing from hundreds of englues, one more was 
add<3d, such almost Imperceptible addition to the evil would not be restrained." 

The principal question after ail is whether the défendants, in view 
of their obligations to others, are making a reasoùable use of the 
premises occupied by them. Are they duly observing the precept, sic 
utere tuo ut alienum non lœdas ? On the évidence and the authorities 
clearly they are not. In Ducktown Sulphur, Copper & Iron Co. v. 
Barnes (Tenu.) 60 S. W. 593, the Court of Chancery Appeals through 
Wilson, J., said : 

"The place where a business Is carried on may be convenient to the party 
engaged In it, and it may be convenient to the publie, but in légal contempla- 
tion no place can be suitable or convenient for carrying on a business which 
is a nuisance and Inflicts material injury to tbe property of another. No use 
of one's lând can be held to be a reasonable use which deprives an adjoinlng 
owner of the lawful use and enjoyment of his property. * * * It is 
enough that the enjoyment of life and property has been rendered uncomfort- 
able." 

In Attorney General v. Cole, L. R. 1 Ch. 1901, 205, the court 
through Kekewich, J., said: 

"Is what is complained of a nuisance? And If It really is a nuisance, then 
It seems almost to follow as a matter of course that it is a nuisance which 
ought to be restrained, assuming that it is not of a trifling or a passing char- 
ttcter. ♦ • • Can a man reasonably ereate a nuisance'i) That seems to me 
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to be the question. I think the answer to be derlved froni the case of Baflo- 
ford V. Turnley, from which, so far as I am aware, there bas never been any 
departure at ail, is that be cannot I£ he commits a nuisance, then he can- 
not say ibat be is actlng reasonably. The two things are self-contradictory." 

In Campbell v. Seaman, 63 N. Y. 568, 20 Am. Rep. 567, the court 
said: 

"Every person Is bound to make a reasonable use of bis property so as to 
occasion no unnecessary damage or annoyance to bis neighbor. If he makes 
an unreasonable, unwarrantable or unlawful use of it, so as to produce mate- 
rial annoyance, inconvenience, discomfort or hurt to bis neighbor, be will be 
guilty of a nuisance to his neighbor. And the ia w will bold him responsible for 
the conséquent damage. As to what is a reasonable use of one's own property 
cannot be deflned by any certain gênerai rules, but must dépend upon the 
circumstances of each case. A use of property in one locality and under 
some circumstances may be lawful and reasonable, which, under other cir- 
cumstances, would be unlawful, unreasonable and a nuisance." 

The doctrine of the balance of convenience or injury which so fre- 
quently is determinative of the propriety of granting or denying a pre- 
liminary injonction has no application to decrees after a hearing on 
plenary proofs taken in due course. Endlich, J., in delivering the opin- 
ion of the court below, which was approved on appeal in Evans v. Fer- 
tilizer Co., ieo Pa. 209, 222, 28 Atl. 702, 709, said: 

"So far as the 'balance of injury' notion refers to tlie parties of the litiga- 
tion, it is polnted ont in Higgins v. Water Co., 30 N. J. Eq. 538, 544, that its 
legitimate application is to motions for preliminary injunctions, not to final 
decrees. Where the question for the considération of the court is as to the 
propriety of stopping a business by preliminary injunctions upon an ex parte 
showing, which may or may not be substantiated by further examination of 
the case in due cours'e,»lt is yery well for a chaucellor to take into account 
the magnitude of the defendant's Investment and compare It with the char- 
acter of the plaintifC's alleged injury, and if the latter appears trifling beside 
that which would resuit from the impairment of the former, he may well re- 
fuse to exercise his power until more f ully advised. But where, upon tinal 
hearing the mind of tlie chancelier is satisiied that the complainant's rigbt 
is clear, and the injury sustained by liirU substantial, so that his elaim to 
damages at law is^ indisputable, and where, moreover, such damages could 
not give him adéquate redress except by an endless répétition of suits, a re- 
fusai of an injunction, upon the ground that plaintiff cannot suffer as great 
a loss from the continuance of the nuisance as défendant would from its in- 
terdiction, wquld be as far removed from equity as can be." 

The fact that défendants hâve invested a considérable amount of 
money cannot clothe them with immunity for creating or contributing 
to and maintaining a nuisance. In Pennsylvania Lead Co.'s Appeal, 96 
Pa. 116, 42 Am. Rep. 534, the court, through Gordon, J., said: 

"Where, in ordinary parlance, the damage sought to be prerented is irrépar- 
able, that is, where the wrong Is repeated from time to time, or is of a con- 
tinuing character, or productive of damages which cannot be measured by 
ordinary standards, equity may be involied. » * * The rule sic utere tuo 
ut allenum non tedas is a most valuable one, and must be maintained if our 
civilization is to be cherished and preserved, aud it is not at ail to the pur- 
pose to answer the charge of a violation of this rule that the defendant's 
Works bave been erected at a great outlay of capital ; that they are important 
to the public at large, and give employment to mauy men. ♦ ♦ • Where 
justice is properly administered rights are never measured by their mère 
money value, neither are wrongs tolerated bcause it may be to the advantage 
of the powerful to impose upon the weak. Whether it be the great corpora- 
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tlon with Its lead works, or the meelianic with his tin shop, the rule Is the 
same : 'So use your own as not to Injure another.' " 

Endlich, J., in delivering the opinion of the court below, approved, 
as before stated, on appeal in Evans v. FertiHzer Co., 160 Pa. 209, 224, 
28 Atl. 702, 709, said : 

"ïhere Is to my mind no more offensive plea ttian tbat by whicli one seeks 
to justlfy an act injurions to tiis neiglabors on tlie ground of its advantage to 
liimself. * * * wtiere justice is properly administered, riglits are never 
measured by their mère money value, neither are wrongs tolerated because it 
may be to tlie advantage of tbe povverful to impose upon the weali." 

In Susquehanna Fertilizer Co. v. Malone, 73 Md. 268, 20 Atl. 900, 
9 L. R. A. 737, 25 Am. St. Rep. 59.5, which related to a nuisance re- 
sulting from the opération of a fertilizer factory, the court through 
Robinson, J., said: 

"No principle is better settled than that where a trade or business is car- 
ried on in such a manner as to interfère witla the reasonable and eoiufortable 
enjoyment by anotlier of his property. or which occasions material injnry to 
the property itself, a wrong is done to tlie neigliboring owner, for wliicli an ac- 
tion will lie. And this, too, without regard to the locality where such busi- 
ness is carried on ; and this, too, although the business niay be a lawful busi- 
ness, and one useful to the public, and although the best and niost approved 
appliances and methods may be used in the conduct and management of the 
business. * * * The lavv, in cases of this kind, will not undertake to bal- 
ance the conveniences, or estimate the différence between the injury sustained 
by the plaintiff, and the loss that may resuit to the défendant from having 
its trade and business, as now carried on, found to be a nuisance. No one 
h as a right to erect works which are a nuisance to a neighboring owner, and 
then say lie bas expended large sums of money in the érection of his works, wlille 
the neighboring property Is comparatively of little value. The neighboring 
owner is entltled to the reasonable and comfortable enjoyment of his prop- 
erty, and If his rights in this respect are invaded, he is entltled to the pro- 
tection of the law, let the conséquences be what they may." 

The circumstances under which the défendants erected and hâve 
continued to operate their factory are not such as to disclose a reason- 
able use by them of their premises or to clothe them with an equity as 
against the government. Of ail localities at or near the mouth of the 
Delaware bay the quarantine station was erected in that niost conven- 
ient and désirable for the purposes of such an establishment. The 
government had constructed the breakwater affording a safe and ex- 
cellent harbor as well for the facilitation of the transfer of persons 
from vessels to the quarantine station and marine hospital as for ship- 
ping generally. It had also built a pier to the east and a life saving sta- 
tion to the west of the site of the fish factories and within such a short 
distance from that site that the érection and opération of the latter 
could not fail so to contaminate the air with noisome odors as frequent- 
ly, if not continuously, to cause discomfort and annoyance at those 
government works. From the initiation of their fîsh fertilizer business 
the défendants, while availing themselves of the protection of the break- 
water, hâve displayed a striking lack of considération toward the gov- 
ernment by the émission of foui and nauseating smells injuriously af- 
fecting its interests. In view of the peculiar suitability of the site 
of the quarantine station for the accomplishment of the benefîcent 
and important public purposes for which the station was designed and 
141 F.— 27 
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of the establishment by the govemment of envîronments materially 
contributing thereto, it is clear that, on the question whether the right 
of the government to hâve uncontaminated and reasonably pure air 
at the quarantine station and marine hospital is not sviperior to any sup- 
posed right or equity on the part of the défendants in the conduct of 
their business to create or contribute to noisome odors substantially 
and injuriously afïecting the inmates of the station and hospital, the 
case is altogether with the government. 

ThiS court has jurisdiction to award an injunction in this case. 
Campbell v. Seaman, 63 N. Y. 568, 20 Am. Rep. 567 ; Baltimore & Po- 
tomac R. R. Co. v. Fifth Bap. Church, 108 U. S. 317, 329, 2 Sup. Ct. 
719 , 27 L. Ed. 739 ; Holsman v. Boiling vSpring Bleaching Co., 14 N. 
J. Eq. 335 ; Ross v. Butler, 19 N. J. Eq. 294, 97 Am. Dec. 654 ; New 
Castle V. Raney, 130 Pa. 546, 564, 18 Atl. 1066, 6 E. R. A. 737 ; Sellers 
V. Parvis & Williams Co. (C. C.) 30 Fed. 164; Crump v. Lambert, L. 
R. 3 Eq. Cas. *409 ; Woodyear v. Schaefer, 57 Md. 1, 40 Am. Rep. 419 ; 
Hillman v. Newington, 57 Cal. 66 ; Clowes v. Staffordshire, etc., Co., L. 
R. 8 Ch. App. Cas. 125, 142 ; Thorpe v. Brumfitt, L. R. 8 Ch. 650 ; Peo- 
ple V. Gold Run D. & M. Co., 66 Cal. 138, 4 Pac. 1152, 56 Am. Rep. 80 ; 
Adams v. Michael, 38 Md. 123, 17 Am. Rep. 516. Such jurisdiction 
exists by reason of the absence of a plain, adéquate and complète rem- 
edy at law. The existence of such a remedy is negatived by several 
separate and independent considérations. Inj ury resulting f rom noisome 
or foui odors producing personal discomfort and annoyance is not sus- 
ceptible of compensation in damages according to any approximately 
accurate measure, and from its récurrence would lead to multiplicity of 
suits. In Holsman v. Boiling Spring Bleaching Co., supra, the court 
said : 

"The court of ehanoery has a concurrent jurisdiction wlth courts of law, by 
injunction, equally clear and well established, in cases of private nuisance. 
* • • To entltle the party to the remedy by Injunction in cases of private 
nuisance,' the right must be clear, and the injury niust be such as from its 
nature Is not susceptible of belng adequately compensated for by damages, 
or such as from its long contlnuance may occasion a constantly recurring 
grievance whlch cannot be prevented otherwise than by injunction. Where 
the nuisance opérâtes to destroy health or to diminish the comfort of a 
dwelling an action at law furnishes no adéquate remedy, and the party In- 
jured is entitled to protection by Injunction." 

In Sellers v. Parvis & Williams Co., supra, this court, through Wales, 
J., said: 

"When a plaln and adéquate remedy at law cannot be obtained, the power 
of a court of equity to abate a private nuisance whieh is destructive of the 
property of a complalnant, or rendera its use and occupation physically un- 
comfortable, is no longer questionable. The jurisdiction of the court, in 
such cases, Is predieated upon the broad ground of preveuting irréparable In- 
jury, interminable litigation, a multiplicity of actions, and for the protec- 
tion cf rlghts. * • * The right to pure air is incident to the land, — as 
mucb so as the right to the uninterrupted flow of a stream of pure water 
whieh runs through it, — and no one can be permitted to pollute either, to 
the Injury apd disadvantage of the owner." 

In Campbell v. Seaman, supra, the court said : 

"A suit at law is no longer a necessary prelimiuary, and the right to an in- 
junction,, in a proper case, in England and most of the states, is just as flxed 
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and certain as the right to any other provlsional remedy. The wrlt can rlght- 
fully be demanded to prevent Irréparable Injury, Interminable Utlgatlon and 
a multlplicity ot saits, and Its refusai in a proper case wonld be error to 
be corrected by an appellate tribunal. It is a matter of grâce in no seuse ex- 
cept that it rests on tbe souud discrétion of the court, and that discrétion is 
not an arbitrary one. If improperly exercised in any case eitber in granting 
or refusing it, the error is one to be corrected upon appeal." 

In Adams v. Michael, supra, the court with respect to the injunctive 
power to restrain the érection or continuance of a nuisance, said : 

"The power to interfère by Injunction to restrain a party from so using 
his ovvn property as to destroy or materially préjudice the rights of bis neigli- 
bor, and thus to enforce the maxim, 'sic utere tuo ut alienum non lïsdas,' is 
not only a well established jurisdiction of the court of chancery, but Is one 
of great utillty, and which is constantly exercised. ludeed, without such 
jurisdiction, parties would in many cases suffer the greatest wrongs, for 
which actions at law would afford them no adéquate redress." 

The pecuHar curcumstances of this case afïord further support to the 
proposition that the United States, unless prevented by estoppel, ac- 
quiescence, or some other act or conduct on its part, is hère entitled to 
injunctive relief. That the government, in the absence of a plain, adé- 
quate and complète remedy at law has a right to maintain an injunction 
bill to restrain a nuisance materially and injuriously affecting the oc- 
cupancy of its own property there can be no doubt. Camfield v. Uni- 
ted States, 167 U. S. 518, 17 Sup. Ct. 864, 43 L. Ed. 260. If, as is the 
case, a private individual be entitled to équitable relief against foui or 
noisome odors rendering the occupancy of his property substantially 
and frequently discomforting and annoying, the government for 
stronger reasons is entitled to such relief against the continuons or ré- 
current nuisance at the qiiarantine station. For should the govern- 
ment resort to an action at law, it could not recover damages measured 
by the discomfort and annoyance sufifered by the inmates of the sta- 
tion ; and, unless the nuisance were of such intensity as to compel an 
abandonment of the station by the government, there would be abso- 
lutely no basis on which it would be possMe even to guess at the quan- 
tum of damages. Further, in view of the fact that the nuisance has 
been created by both of the fish factories without concert between 
those operating them and with no practicable means of ascertaining 
what the efïect of that of the défendants alone would be, it is very 
questionable whether the government could in an action at law recover 
even nominal damages. In Chipman v. Palmer, 77 N. Y. 51, 33 Am 
Rep. 566, not to mention cases hereinbefore cited, the court, through 
Miller, J., said: 

"The right of the plaintiff to recover of the défendant ail the damages 
which he had sustauied by reason of the nuisance I think cannot be main- 
tained. The injury was not caused by the act of the défendant alone, or by 
that of others who were acting jointly or in concert with tlie défendant. It 
was occasioned by the discharge of sewerage from the promises of the de- 
fendant and other owners of lots into the creek separately and Independently 
of each other. The right of action arises from the discharge into the stream, 
and the nuisance Is only a conséquence of the act. The liability commences 
with the act of the défendant upon his own premises, and this act was sepa- 
rate and independent of and without any regard to the act of others. The de- 
fendant's act, being several when it was committed, cannot be made Joint 
because of the conséquences which followed In connection with others who 
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had done the same or a slmllar act, It Is true, that It Is dlfflcult to sépa- 
ra te the Injury; but that furnishes no reason why one tort feasor should be 
Hable for tbe act of others who hâve no association and do not act in concert 
with hlm. If the law was otherwise, the one who did the least might be 
made liable for the damages of others, far exceeding the amount for which 
he really was chargeable, wlthout any means to enforce contribution, or 
to adjust the amount among the différent parties. • • « While an ac- 
tion in equity may be maintalned in favor of différent parties, who were the 
owners of property upon the same stream, agalnst the owners of différent 
propertles, to restrain the nuisance, they may not be Jointly or severally liable 
for the entire injury occasioned thereby. * * • While, as we hâve seen, 
an équitable action will lie to restrain parties who, severally contribute 
to a nuisance, the gênerai rule is well settled that where différent parties are 
engaged in polluting or obstructing a stream, at différent times and places, 
the whole damages occasioned by such wrongful acts cannot be collected of 
one of the parties. * • * There must be concert of action and co-operation 
to make several persons jointly liable." 

The jurisdiction of this court to award an injunction in this case, 
therefore, seems clear ; and, possessing such jurisdiction, it has plenary 
power over the suit, inchiding the ascertainment of disputed fact:. 
Such an ascertainment, indeed, is contemplated by the Constitution. 
In Parsons v. Bedford, 3 Pet. 432, 446, 7 L. Ed. 732', the court, through 
Mr. Justice Story, said: 

"It Is well known, that In civil causes In courts of equity and admlralty, 
jurles do not intervene, and that courts of equity use the trial by jury only 
In extraordinary cases, to inform the conscience of the court. When, there- 
fore, we find that the amendaient requires that the right of trial by jury 
shall be preserved, in suits at commou law, the natural conclusion is, tliat 
this distinction was présent to the minds of the framers of the amendment." 

The défendants, even on the assumption that the government is pro- 
ceeding in this suit in a quasi private or proprietary character, lîave 
not acquired a prescriptive right as against it to continue or contribute 
to the continuance of the nuisance complained of, nor has there been 
any such acquiescence, act or conduct on the part of the government 
as to estop or preclude it from complaining of such nuisance. Mère 
lapse of time short of the prescriptive period cannot operate as a bar. 
In Campbell v. Seaman, 63 N. Y. 568, 20 Am. Rep. 567, the court said : 

"It Is claimed that the plaintiffs so far acquieseed in this nuisance as to 
bar them from any équitable relief. I do not perceive how any acquiescence 
short of twenty years can bar one from complaining of a nuisance unless his 
conduct has been such as to estop him." 

In Crump v. Lambert, L. R. 3 Eq. Cas. *409, Lord Romilly, M. R., 
said: 

"It is tnie that, by lapse of time, if the owner of the adjolning tenement, 
which, in case of light or water. Is usuaiiy called the servlent tenement, lias 
not reslsted for a period of twenty years, then the owner of the dominant 
tenement has acquired the right of discharging gases or fluid, or seuding 
smoke or noise from hia tenement over the tenement of his neighbor ; but un- 
til that time has eiapsed, the owner of the adjolning or nelghborlug tenement, 
whether he has or has not previously occupied it, — in other words, whether 
he cornes to the nuisance or the nuisance cornes to him, — retains his right 
to hâve the air that passes over his land pure and unpolluted. and the soll 
and produce of it uninjured by the passage of gases, by the deposit of dele- 
terlous substances, or by the flow of water." 
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The law, indeed, goes further and holds that, notwithstanding thc 
prescriptive period may hâve fully eîapsed, no right to maintain a pri- 
vate nuisance is thereby acquired except as against those who hâve 
during ail of that period been in such position as to entitle them to 
complain of it. Sturges v. Bridgman, L. R. 11 Ch. Div. 852. One is 
net short of the prescriptive period deprived of a remedy for a pri- 
vate nuisance he sufifers from unless there has been such conduct on 
his part as to render it fraudulent or inéquitable that he should seek 
its suppression. In Léonard v. Spencer, 108 N. Y. 338, 346, 15 N. E. 
397, the court through Earl, J., said: 

"There was no such acquiescence, withln the meaning of the law, as de- 
prives the plaintiff of the remedy which he now seeks for the abatement of 
the nuisance. It does not appear that he actlvely encouraged the défendants 
in the érection of their buildings and structures. ïhey were erected upon 
their own land, and it was not withln his power to interfère with or prevent 
their érection. Ail that can be said is that he did not make objection or pro- 
test against their érection, and that he dld not give notice that the opération 
of the dam for the uses of the factory would prove detrimental or injurious to 
him. But what is still more important, it does not appear that the défend- 
ants took any action whatever in reliance upon the silence or acquiescence 
of the plaintiff." 

In Radenhorst v. Coate, 6 Grant's Ch. 139, Spragge, V. C, used 
language, quoted in the case last referred to, as follows : 

"The omission to warn the défendant, and the subséquent forbearance to 
take any proceedings against him, are relied upon as disent! tllug the plain- 
tiff to relief. We do not thlnk that it Is shown by the évidence that there 
was any encouragement on the part of Mr. Radenhorst, or that the défendant 
took any step or iucurred any expense upon the faith of anything said or 
done by Mr. Radenhorst, or that Mr. Radenhorst's conduct had any influence 
in determining the défendant to do anything in regard to his factory. Put- 
ting it most strongly for the défendant, that the évidence will warrant, there 
was an acquiescence for several years In the defendant's earrylng on his busi- 
ness as he did carry it on, but nothing more. It is a plain common law right 
to hâve the free use of the air in its natural unpoUuted state, and an acqui- 
escence in its being polluted for any period short of twenty years will not 
bar that right. To bar that right within a shorter period, there niust be such 
encouragement or other act by the party afterwards coniplaining as to make 
it a fraud In him to object." 

It does not appear either directly or inferentially that the govern- 
ment at any time assented to or acquiesced in the opération of the fish 
factories in such manner as to produce or contribute to the production 
of the nuisance of which it now complains. Thèse factories were not, 
nor was either of them, located, built or operated by the procurement 
or inducement of the government, nor under any promise, express or 
implied, on its part that no complaint would be made by it of foui, noi- 
some or nauseating odors, emanating from the manufacture of fish fer- 
tilizer, and passing to and over the site of the quarantine station. The 
évidence wholly fails to disclose the essential éléments of an estoppel 
in pais or an équitable estoppel against the government. The period 
necessary for the acquisition of a prescriptive right on the part of the 
défendants as against the government had not elapsed before the filing 
of the bill in this case, and such right was not and could not be ac- 
quired afterwards. It does not appear that the government was prier 
to the cession to it by Delaware of the site of the quarantine station 
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in 1889 in a position, or had any right, to complain of the stench re- 
sulting f rom the opération of the fish f actories or either of them ; for, 
as before stated, there is no évidence that prior to such cession the 
United States had any right, title, interest or claim to or in the site of 
the présent quarantine station and marine hospital. The acquisition of 
a prescriptive right by the défendants is, therefore, wholly negatived. 
If the unwarrantable assumption be made that the mère lapse of time 
short of the prescriptive period may be évidence of such lâches as 
would bar the government, there was not even on that assumption such 
lâches as to defeat this suit. The cession having been made to the 
United States in 1889, the buildings on the quarantine station were 
thereafter completed within less than one year of the commencement 
of this suit. Under thèse circumstances any imputation of lâches on the 
part of the government is wholly inadmissible. 

This court is strongly impressed with the conviction that unless effi- 
cient relief be granted in the présent proceedings to the government 
from atmospheric contamination caused by the fish factories, the nui- 
sance complained of will by graduai addition grow to such an extent 
as to destroy the usefulness, or compel the abandonment by the United 
States, of the quarantine station and marine hospital, to the serious 
détriment of the public interests. To assume that the government 
should be forced to acquire by purchase or condemnation ail the ter- 
ritory within the sphère of opération of the nuisance created by the 
fish factories is unwarranted by the authorities and a palpable absurd- 
ity. The government is entitled to injunctive relief. 

What should be the nature and scope of the injunction which should 
now be awarded has been the subject of careful considération. It 
would not be a proper exercise of authority, unless necessary to efïect 
a discontinuance of the nuisance, to put a stop to the opération of the 
factory of the défendants, thereby destroying their business and the 
value of their présent plant. It may and probably will be necessary 
to do this ; but I am not now prepared to hold that it is impossible that 
such expédients may be adopted in the conduct of their business as to 
remove ail just cause of complaint by the government. The accom- 
plishment of this end would save from interruption or destruction a 
lawf ul and useful business ; and the défendants should be accorded a 
fair opportunity of suppressing the nuisance caused or contributed to 
by them, if they can. It is a matter of common knowledge that by the 
use of deodorizers and disinfectants, by the combustion of fumes, and 
by preventing exposure of offensive matter to the outside air, and pos- 
sibly by other means, foui, physically discomforting and nauseating 
odors largely may be controlled and neutralized. A decree will be 
made awarding an injunction against the opération of the factory of 
the défendants as a fish factory without such use of deodorizers and 
disinfectants in and about the factory, such combustion of the fumes 
generated or présent in the factory, such prévention of exposure of 
fish scrap or other offensive refuse from the factory to the outside air 
or the employment of such other means as will serve to relieve the 
quarantine station and marine hospital from the présence of the nau- 
seating and physically discomforting and annoying odors herein found 
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to exist and declared to constitute a nuisance at said station and hospi- 
tal; such injunction to take effect at the expiration of sixty days next 
ensuing the date of such decree. The court will retain full jurisdiction 
and control over this cause to the end that it may make any and ail 
such orders and decrees from time to time as shall be necessary for 
the eflfectual suppression of such nuisance. Should complaint be made 
by the government after the expiration of the above mentioned period 
of sixty days that the opération of the fish factories after that period 
continues to vvork a nuisance at the quarantine station, it may be neces- 
sary to take further évidence in the case. Such a course is fully war- 
ranted by the authorities. The costs of this cause heretofore accrued 
must be paid by the défendants. A decree in accordance with this 
opinion may be prepared and submitted. 



UNITED STATES v. BROWN et al. 

(Circuit Court, D. Delaware. September 26, 1905.) 

No. 156. 

BRADFORD, District Judge. This suit is similar to that of 
United States v. Edward Luce, James V. Luce and Edward C. Luce, 
trading as Luce Brothers, 141 Fed. 385. Both cases hâve been heard on 
the same évidence and are identical in principle. In that against Luce 
Brothers an opinion has this day been filed declaring the government 
entitled to injunctive relief. In this case relief of the same kind must 
be granted. A decree may be prepared and submitted accordingly. 



SIIANLEY V. HBROLDi 
(Circuit Court, D. New Jersey. October 20, 1905.) 

iNTEBNAL REVENUE — LEQACY TAX — VeSTED INTEKEST. 

A bequest to a person wlien he reaches a certain âge is contingent, and 
not taxable under War Revenue Aet June 13, 1898, c. 448, Scliedule B, 
§§ 29, 30, 30 Stat. 464, 465, as amended by Act Marcli 2, 1901, e. 806, §§ 10, 
11, 31 Stat. 946 [U. S. Comp. St. 1001, pp. 2307, 2308], before such âge 
is reacbied; but, where the legïitee is in the meantime to reeeive the in- 
come therefrom, he has a présent bénéficiai Interest which Is subject to 
the tas, to be based on a computation of the amount he will reeeive 
before reaehing such âge or during Lis expectancy of life, if shorter than 
such time. 

Same. 

A testator by his will left his residuary estate In trust until the death 
or remarriage of his widow, on the happening of elther of which events 
it was to be divlded equally between his three sons. Until such time 
the Income was to be collected by the trustées, and on a stated day each 
year, after deducting the cost of administration, divided equally between 
the widow and sons, share and share alike. Held, that the reversionary 
interest of the sons in the corpus of the estate was not subject to tax 
under War Revenue Act June 13, 1898, c. 448, Schedule B, §§ 29, 30, 30 Stat. 
464, 465, as amended by Act March 2, Î901, c. 806. §§ 10, 11, 31 Stat. 946 [U. 
S. Comp. St. 1901, pp. 2.Î07, 2308], because such interests were not "absolut©- 
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ly vested In possession or enjoyment" prier to July 1, 1902, withln the mean- 
Ing of Act June 27, 1902. c. 1356, 32 Stet. 406 [U. S. CXimp. St. Supp. 1905, 
p. 637], the widow being then Uving and unmarried, and for the further 
reason, as to the one-fourth part froni which the widow received the 
Income, that the statute requires the tax to be deducted from the par- 
ticular legacy or distributive share on account of whlch the same is 
charged, and the widow's interest Is not subject to tax nor déduction 
on account of the same. Held, also, that the interest of the sons in the 
income during the continuance of the trust was not taxable, except as 
to the amount actually received prior to ,Tuly 1, 1902, because the pro- 
vision of the will that the trust should terminate in the «vent of the 
widow's remarriage rendered the amount of suoh income, and hence its 
"clear value," undeterminable. 

At Law, Trial to court, a jury having been waived pursuant to 
statute. 

Lintott, Johnson & Capen, for plaintiff. 
John B,. Vreeland, for défendant. 

CROSS, District Judge. This action is brought to recover legacy 
taxes assessed under the war revenue act, the same being entitled 
"An act to provide ways and means to meet war expenditures and 
other purposes," approved June 13, 1898 (30 Stat. 448, c. 448), as 
amended March 3, 1901 (31 Stat. 938, c. 806, § 1 [U. S. Comp. St. 
1901, p. 2286]), which were paid by John F. Shanley, executor and 
trustée under the last will of Bernard M. Shanley, deceased, who died 
March 19, 1900, leaving personal estate of a clear value of $5,589,668.14. 
Testator's widow is still living and was 40 years of âge at the time of 
his death. 

The legacies which were taxed passed under the following para- 
graphs of decedent's will : 

'Fourthly. I give and bequeath to my three sons, William Carleton, James 
Roosevelt and Bernard M., Jr., each the sum of one hundred thousand dol- 
lars ; and I give and bequeath to my said three sons ail my stock in the B. M. 
& J. F. Shanley Company, share and share alike. 

"Fifthly. I give and bequeath the sum of one hundred thousand dollars 
to my executor hereinafter named, in trust nevertheless, to invest the same 
in safe securities and to expend the income thereof for the support, mainte- 
nance and éducation of my grandson, Joseph Sauford Shanley until he shal! 
arrive at the âge of twenty-one years, when the said sum of one hundred 
thousand dollars shall be his and shall be paid to him accordingly. If my 
said grandson shall not hâve arrived at the âge of twenty-one when the dis- 
tribution of my estate is to be effiected as hereinafter provided, that is, upon 
the death or remarriage of my wife, then I direct that my executor shall hold 
in trust the further sum of one hundred and flfty thousand dollars and to 
pay the Income thereof for the support, maintenance and éducation of my 
said grandson, until he shall arrive at that âge, and, upon his reaching that 
âge and the time of distribution of my estate having arrived as aforesaid. 
the said sum of one hundred and flfty thousand dollars shall be his and bf 
paid to him. If my said grandson should die bef ore attainlng the âge of twen- 
ty-one years, the said bequests for his beneflt of one hundred thousand dol- 
lars and one hundred aud flfty thousand dollars shall lapse, revert to and be- 
come part of my gênerai estate. If he arrives at that âge he shall hâve tne 
flrst-mentioned sum Immediately thereupon, and the other sum, one hundred 
and flfty thousand dollars, whea the final distribution of my estate is made 
as herein provided." 

"Seventhly. I direct that the net income of ail the residue and remainder 
of my estate, after the payment of ail necessary and proper expansés and 
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charges on account of the same, be annually divided, on the twenty-âfth day 
of January of each year, between my wlfe, and my three sons, share and share 
alike, eaCh receiving one-fourth thereof, until the death or remarriage of my said 
wlfe, upon the happening of either of vvhich events ail her right, title and in- 
terest in my estate shall cease. And, thereupon, I direct that ail the rest, 
residue and remainder of my estate, real and Personal, subject to the pro- 
visions above written for the beneflt of my grandson, shall be distributed 
and divided among my said three sons share and share allke." 

The taxes paid, and for the return of which suit is brought, amount 
to $97,936.63, as shown by the schedule annexed to the déclaration, 
and vvere paid b)' the said executor and trustée under protest. The 
legality of the taxes paid under the foregoing paragraphs of said 
wil! will be discussed in the order of said paragraphs. 

First, as to the taxes paid under the item of said will denominated 
"fourthly." Under this paragraph each son was given the sum of 
$100,000 and one-third of testator's stock in the B. M. & J. F. Shan- 
ley Company, which one-third interest was valued at $18,333.33, mak- 
ing the total value of the legacy passing to each son under this item 
of the will $118,333.33. No question is made that this amount was 
properly taxed to each son, but the rate of taxation is questioned, and 
as the rate must dépend upon the sum of ail the legacies bequeathed 
by the will to each son, this question will be held in abeyance until 
after a discussion of the other legacies passing to them ; we shall theri 
be able to ascertain the sum of such legacies, and apply the rate pro- 
vided by law. 

Under the item, "fifthly" of said will, two legacies were given to a 
grandson, Joseph Sanford Shanley, of $100,000 and $150,000, re- 
spectively. Counsel for the plaintiff contends that thèse legacies are 
not taxable, because they are both technically contingent legacies, and 
the legatee is not in the absolute possession or enjoyment thereof. 
As to the legacy of $150,000, counse! for the défendant admits that 
under the rule laid down in Vanderbilt v. Eidman, 196 U. S. 480, 25 
Sup. Ct. 331, 49 L. Ed. 563, no tax could be legally assessed thereon, 
and we regard such admission as entirely warranted, since he was not 
in the possession or enjoyment of either the income or principal oE 
said fund, and also because the question of his ever deriving any bén- 
éficiai interest from said legacy was purely contingent, as will readi- 
ly be seen from reading the paragraph. 

As to the principal of the other legacy of $100,000, we regard that 
also as contingent. The right of the legatee to possess it will dépend 
upon his living to the âge of 21 years. By the will it is provided that 
the said sum of $100,000 shall be held in trust by the executor unti! 
the said grandson shall arrive at said âge, "when the said sum of one 
hundred thousand dollars shall be his and shall be paid to him ac- 
cordingly" ; and again, "if he arrives at that âge he shall hâve the first 
mentioned sum [$100,000] immediately thereupon." That this leg- 
acy was contingent seems to be settled by the case of Gifford v. Thorn, 
9 N. J. Eq. 703, where it was held that a bequest to a party when he 
arrives at the âge of 21 years, to him and his heirs forever, is a con- 
tingent legacy. Tlie Court of Errors and Appeals, in delivering its 
opinion, used this language : 
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"Now, It bas been repeatediy held, and seems at tMs.day;, to be settled law, 
that, wbere the bequest made to a legatee is In thèse words or words of a slm- 
ilar meaning, witbout being eontrolled by the context to the wlll, they imply a 
condition précèdent, to wlt, that the legatee live to that âge, and consequent- 
ly the legatee does not take a vested interest in the legacy until 21. 'I give 
and bequeath to A. B. at the âge of twenty-one,' or 'as he arrives at twenty- 
one,' or 'provided he lives to be twenty-one,' or 'in case of his arriving at 
twenty-one,' or 'when he arrives at the âge of twenty-one,' bave ail been held 
to be contingent legacies." 

The foregoing décision has never been questioned, but, on the con- 
trary, has been cited and approved in very many cases, among them 
Post V. Herbert's Executors, 27 N. J. Eq. 540; Hbwell v. Green, 31 
N. J. Law, 571 ; Neilson v. Bishop, 45 N. J. Eq. 473, 17 Atl. 963. As 
has already been indicated, there are no words in the context of the 
Shanley will which require any other or différent construction than 
the above. We think, therefore, that the principal of the legacy of 
$100,000 was not taxable. Notwithstanding this conclusion, however, 
we think that the legatee had a présent bénéficiai interest in the leg- 
acy which was taxable. At the death of the testator he was 7 years 
of âge, and he had a life expectancy of nearly 40 years. The trustée 
who held the legacy was directed to expend the income thereof for 
his support, maintenance, and éducation until he should arrive at the 
âge of 21 years, and, since his life expectancy extended beyond that 
period, he would seem to hâve, and to be in the possession and en- 
joyment of, a présent bénéficiai interest in said fund for the period 
of 14 years, being the différence between his âge at the death of the 
testator and the time when he would reach the âge of 21. We esti- 
mate the total taxable value of the legacy therefore at $42,252.48, 
which value should be taxed under the act at the rate of $1.12^ per 
100, making the tax payable thereon $475.34. 

We will next consider the legacies passing under item "seventhly" 
of the will. This paragraph directs that the net income of ail the 
residue and remainder of testator's estate, after the payment of ail 
taxes and proper expenses and charges on account of the same, be 
annually divided on the 25th day of January of each year, between his 
wife and three sons, one-fourth to each, until the death or remarriage of 
his wife. Upon the happening of either of such events, the rest, residue, 
and remainder was to be distributed between his three sons, share 
and share alike. Under this paragraph the bénéficiai interest of each 
son was valued for taxation as follows : $757,842.30^ of income of 
residue during life of widow, $618,703.25 ^ of reversionary remain- 
der at death of widow. The reversionary interest just referred to was 
the entire residue of the estate at the death of the widow, including 
the part of which she had the income. We think it entirely clear that 
the one-fourth part of which the widow has the use during her life or 
widowhood has not passed to the sons, and is not taxable under the act 
referred to. This view is supported by the opinion of the Suprême 
Court in Mason v. Sargent, 104 U. S. 689, 26 L. Ed. 894. In that case 
the decedent's personal estate upon which the tax was levied was given 
to trustées for the use of his widow for life, and at her death to his chil- 
dren absolutely. The remainder was taxed prior to the death of the 
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widow, the tax was paid under protest, and daim was duly made for its 
return, for the reason that the property did net vest in possession in the 
remaindermen until the death of the widow. The tax was imposed pur- 
suant to section 124 of the act of June 30, 1864 (30 Stat. 285, c. 173), 
and the amendment to said act of July 13, 1866 (30 Stat. 98, c. 184). 
Thèse sections are practically the same as those found in the act under 
which the taxes now being considered were assessed. Both the act of 
1864 and the act of 1898 contain clauses exempting froni taxation ail 
legacies or property passing by a will, or by the law of any state or ter- 
ritory to the husband and wife of the person who died possessed there- 
of ; and both contain clauses that the taxes to be paid thereunder shall 
be deducted from the particular legacy, or distributive share, on account 
of which the same is charged. In the Mason Case the court held that : 
"The tax was illegally denianded and eollected. * * * The subject of 
the tax Is the interest of the legateea in remainder ; but it Is not taxable as a 
reniainder, for by the terms of the law It does uot become a subject of taxa- 
tion untll the right accrued to reduce it to possession. Until then it Is ex- 
pressly exempt from taxation." 

The conclusion reached in that case was inévitable in view of the fact 
that the wife's interest in the estate could not be taxed, and that the 
law directed the tax to be paid from the particular legacy or distribu- 
tive share on account of which the same was charged. Any other re- 
suit would hâve required the tax to be deducted froin the corpus of the 
estate, while it was in the hands of the widow, and would hâve pro- 
portionately depleted her income ; and the same resuit would happen in 
the presnt case. The facts in the two cases are quite alike, save that in 
the Mason Case the widow had the income from the entire estate, while 
in the présent case she has the income from one-fourth of the estate 
only. We conclude, therefore, that the reversionary interest in said 
one-fourth part was not taxable under the act of 1898 and its supplé- 
ment, and would not hâve become taxable had the act remained unre- 
pealed until after the death or remarriage of the widow. 

Before considering the liability to taxation of the remaining three- 
fourths of the reversionary interests, we will advert briefly to some of 
the points which we deem were decided in the Vanderbilt Case. With- 
out adhering strictly to the language of the court, they are as follows : 
(1) That the liability for taxation dépends not upon the mère vesting 
in a technical sensé of title to the gift, but upon the actual possession 
or enjoyment thereof. (3) A mère technically vested interest, where 
the right of possession or enjoyment is subordinated to an uncertain con- 
tingency, cannot be taxed before the period when possession or enjoy- 
ment has attached. (3) The right to receive a legacy, and the duty to 
pay the tax, are practically contemporaneous. (4) Tue taxes which 
the act of 1902 directs to be refunded, and those which it forbids to be 
eollected in the future, are one and the same in their nature, and the 
taxes directed by said act to be refunded are such as had been assessed 
or imposed upon, or in respect to contingent bénéficiai interests which 
had not become absolutely vested in possession or enjoyment, prior to 
July 1, 1902. 

The proposition then presented for solution is whether, applying the 
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prînciples above laid down, the reversionary interests of the three sons 
in the residue of the estate were absolutely vested in possession or en- 
joyment prior to July 1, 1902, so as to make them liable to taxation. 
Technically speaking, they were vested estâtes ; but under the Vander- 
bilt décision that of itself is immaterial and does not answer the ques- 
tion as to whether such bénéficiai interests had become absolutely vested 
in possession or enjoyment. "The word absolutely is an appropriate 
expression for the exclusion of the idea that an estate is either partial 
or conditional." 1 Am. & Eng. Enc. of Law (2d Ed.) p. 208. In 
Rapalje & Lawrence's Law Dictionary, "absolutely" is defined as "com- 
plète; final; perfect; unconditional ; unrestricted ; an estate without 
condition or qualification." A bénéficiai interest, to be taxable, must 
not only be vested in possession or enjoyment, but it must be absolutely 
so vested. This is a controlling word, and, as applied to property and 
property rights, means unqualified ownership ; that is to say, qualified 
ownership in property is not absolute ownership. Absolute ownership 
is perfect ownership, without condition and without restriction or limi- 
tation. The reversionary interest of the sons in the property in question 
is held by a trustée, and is to be so held until the widow shall die or re- 
marry. They hâve no présent légal title to, or control over, the same. 
They can only receive a portion of the interest yearly, and that upon a 
fixed date. The share upon which the widow receives interest is in the 
same fund as the shares upon which they receive interest. Interest 
is accumulated by the trustée upon the entire fund, until the date when 
it is to be divided, and then, before it is divided, the charges and ex- 
penses of administration are deducted. Since, then, the legatees did 
not hâve the full and complète possession and enjoyment of their re- 
versionary interests, and as the time when they will hâve such full and 
complète possession and enjoyment bas not yet arrived, and the period 
when it will arrive is uncertain, we fail to see how such interests are 
taxable. They do not seem to us to be absolutely vested in the legatees 
in possession or enjoyment. The only présent right they hâve is to a 
portion of the income. True, they can assign their interests, but only 
subject to the burdens and limitations imposed by the will, and at a cor- 
respohdingly depreciated value. Moreover, since the duty to pay the 
tax and the right to receive the legacy are held to be practically con- 
temporaneous, and the legacies are not yet payable, we think it must be 
held that the taxes also are not payable. We therefore hold that the 
taxes assessed upon the reversionary remainders were illegally assessed. 
A further tax was imposed upon each of the sons for his interest 
under the seventh paragraph of the said will, as follows : "$757,842.30 
one-qùarter of income of residue, during the life of the widow." This 
assessment is made upon what was regarded as the présent right of the 
legatees to receive three-fourths of the income of the estate until the 
death of the widow. But we fail to see any method provided in the act 
by which a valuation of such interest could, under the circumstances, 
be determined. It was determined undoubtedly by ascertaining the life 
expectancy of the widow, which could be arrived at with suffîcient defi- 
niteness for most purposes by means of life tables. But another impor- 
tant contingency entered into the proposition which was not considered. 
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The interests in question of the legatees were determinable not only 
by the death of the widow, but also by her remarriage. It is apparent 
therefore that the interests might terminate at any time, and that there 
is consequently no way to fix or détermine their présent value. No 
tables hâve ever been calculated which will show the time, vidien, if ever, 
a widow will remarry. Dunbar v. Dunbar, 190 U. S. 345, 23 Sup. Ct. 
757, 47 L. Ed. 1084. Congress might possibly hâve established an ar- 
bitrary rule of valuation in such cases ; but it bas not done so, and it is 
useless to speculate as to whether or not such législation would hâve 
been valid had it been enacted. There must be, however, some method 
by which thèse estâtes could be valued with reasonable certainty, if this 
taxation is to be supported. No taxation can rest upon a haphazard 
or guess-work valuation, but that in our judgment is the only founda- 
tion upon which the property interests under considération were taxed. 
Their clear value was not and could not hâve been ascertained. Under 
the circumstances we think the only method open to the government was 
to tax the income received by the legatees when, and as, it should be 
received. The évidence taken at the hearing discloses that each son 
received, prior to July 1, 1902, two annual payments amounting togeth- 
er to $87,279.41. We think the tax to this extent was properly im- 
posed. 

Before concluding we will, as briefly as may be, advert to the con- 
tention of the government that the tax levied on the income of the life 
of the widow and on the reversionary remainder amounted together 
to only the clear value of the legacy at the death of the testator, and 
that, if the tax imposed upon the income should prove too large, by rea- 
son of the remarriage of the widow, the tax imposed upon the reversion 
would be correspondingly too small, and, since the same person was en- 
titled to both the income and the remainder, the tax as a whole was 
just. This reasoning is plausible, but runs counter to propositions which 
we regard as settled by Vanderbilt v. Eidman. The valuation of both 
the income and the reversion were necessarily based upon contingencies, 
some only of which were considered, while others were ignored. Val- 
uations thus reached must necessarily be uncertain. The resuit of the 
method adopted was to value the legacy as if it were already vested ab- 
solutely in possession or enjoyment. No other or différent valuation 
could hâve been placed upon the legacy, had it been payable immediately. 
If it were impossible to ascertain the présent value of the reversion 
because of the possibility of the widow's remarriage, then it was equally 
impossible to value the income thereof. The government foresaw the 
difficulty, and attempted to overcome it by ignoring the possibility of 
remarriage, and fixing the same valuation upon the income and rever- 
sion that it would hâve fixed, had the legacies been vested in possession 
and enjoyment and payable immediately. We think this course was un- 
warranted. 

Accordingly we find that each of the sons was taxable on a total valua- 
tion of $205,612.74, at a rate of 1% per cent., upon $118,333.33 of that 
aniount, however, the tax was paid without protest, and that the grand- 
son was taxable upon the bénéficiai interest accruing from the receipt 
of the income en the legacy of $100,000, from the death of the testator, 
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when his âge was 7, until he should become 21, the présent value of 
which was $42,352.48. This sum is taxable at a rate of $1.133/^ per 
$100 less thèse amounts. We think the taxes paicl should be returned, 
with interest from February 6, 1903. Erskine v. Van Arsdale, 15 
Wall. 75, 21 L. Ed. 63 ; Redfield v. Bartek, 139 U. S. 694, 11 Sup. Ct. 
683, 35 L. Ed. 310. The following statement shows the amount for 
which judgment should be entered, calculated upon the above basis : 

Amount pald under protest 197.936 65 

Amount payable on share of grandson valued at $42,- 

252.48 at 1.121/2 per centum .$ 475 34 

Amount payable on income received by each son, |87,- 

279.41, at 1.50, $1,309.19, or for the three sons 3.927 57 4.402 91 

Amount overpaid and to be refuuded $9.3,533 74 

Interest thereon from February 6, 1903 15,052 41 

Amount for whicli judgment wlll be entered $108,586 15 



In re NEW YORK CAR WHEEL WORKS. 

(District Court, W. D. New York. October IC, 1905.) 

No. 1,570. 

1. Bankbuptcy — Corporations — Validity of Notes. 

Evidence eonsldered, and field insufflcient to establish the Invalidity of 
notes of a bankrupt corporation glven in payment for stock of another 
corporation, which the purcbaser had statutory power to buy, signed 
by the proper officer, and executed pursuant to a resolution of the 
board of trustées ; it being shown that, although the bankrupt was In- 
solvent at thé time, the purchase might reasonably hâve been made to 
protect the Interest which it already had in the second corporation, 
which was large, and there being no proof of fraud on the part of its 
officers or trustées to overcome the presumption of validity arlsing from 
the notes themselves, or to warrant the setting aside of the contract of 
purchase after it had been fully executed by the other party. 

2. COEPOBATIONS — INDOESEMENT OP NOTES VALIDITY. 

An indorsement by a corporation of notes of another corporation Is 
not an accommodation in a légal sensé and void as ultra vires, but is 
a guaranty, based on a valuable considération, and valid, where the 
Indorslng corporation at the time owned ail the stock of the other. 

In Bankruptcy. In the matter of the claim of the Ramapo Manufac- 
turing Company. 

Alexander & Green, for Ramapo Mfg. Co. 

Fred D. Corey, for Trustée. 

Rogers, Locke & Milburn, for Keystone Car Wheel Co. 

HAZEL, District Judge. This is a pétition by the Ramapo Manufac- 
turing Company to review the action of the spécial master appointed by 
the court to report as to certain claims. I hâve examined the questions 
involved herein and am of opinion that the spécial master is correct in 
his conclusions. There is nothing to be said additional to what is set 
forth in his able opinion, in which I concur. The report of the spécial 
master is as follows: 
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GEORGE P. KBATING, Spécial Master. Two claims in this proceeding were 
presented for allowance to Référée Hotclilîiss in favor of the Ramapo Manu- 
facturing Company, and objections thereto were filed on belialf of the 
trustée and tlie Keystone Car Wheel Company. For certain Personal reasons 
the référée considered himself disqualified to pass upon them, and so 
certifled to the District Court. The claims were then referred to the under- 
signed, as Spécial Ma.ster, to hear the same and report to the court 

ïhe claims are designated No. 1 and No. 2, and are for $25,000 and 
$4,350.09. respeetively. Claijn 1 is based on flve certain promissory notes 
of the New York Car Wheel Works to the order of Ramapo Manufacturing 
Company, payable, respeetively, one, two, three, four, and five years from 
the date thereof. The second is based on four certain promissory notes iu- 
dorsed by New York Car Wheel Works, and* made by the Ramapo Car 
Wheel Company, amouuting to $4,526.52. Objections of the same character 
are filed against each of the claims, and the propriety of their allowance 
can be considered together. For convenience, the two car wheel corporations 
may be designated as New York and Ramapo ; the Ramapo Manufacturing 
Company being designated as the Manufacturing Company. 

On March 5, 1903, the date of the transaction in question, New Yoric anrl 
Ramapo were domestic corporations, engaged In manufacturing and selling of 
car wheels ; the New York at Buffalo, and the Ramapo Company at Ramapo, 
N. Y. ïhe common stock of the Ramapo Company was mostly owned by the 
New York Company. The Ramapo Manufacturing Company, the claimant 
hère, owned ail the preferred stock of the Ramapo, to wit, 300 shares, par 
value $100, and was the owner of the plant whlch that corT)nration had 
leased for the purpose of carrying on its business. It appears that J." Fred 
Pierson, président of the Manufactm-ing Company, was at that time also 
président of the Ramapo Company, by virtue of the ownership by the Mann 
facturing Company of ail the preferred stock of the Ramapo. It also appear,- 
that no ofEcer of the claimant had any connection with the bankrupt New 
York Company as director, trustée, or stockholder. It appears negotiatious 
had been had as far back as November, 1902, between olBcers of the New York 
and the Manufacturing Company in référence to the purchase by the Ne.^• 
York of the preferred stock of Ramapo held by tlie Manufacturing Company. 
Evidence of such negotiation was received by the master as bearing upon the 
bona fldes of the entire transaction. Evidence was also received as to the 
strained relations between tbe Maniifacturing Company and the New York 
interests in the Ramapo Company, which miglit render the transaction under 
considération a possibly advantageous one for the New York Car Wheel 
Works. It appears that on March 5, 1903, there was owing the Manufactur- 
ing Company from the Ramapo for accrued rent, taxes, etc., the sum of 
$4,526.52 as a conséquence of which the Manufacturing Company had threat- 
ened removal proceedings. The New York Car Wheel Works, it should bc 
borne in mind, was owner of the common stock of the Ramapo Company, 
and whether or not, in its judgment, this indebtedness should be taken cai-e 
of to préserve possession of the ])lant, is another point which bears upon 
the bona fldes of the entire transaction. It appears that the offlcers of tlie 
New York, who were also offlcers of the Ramapo, had expressed their dosir-» 
for a new lease of the plant. As a resuit of ail thèse negotiations, whlch 
hâve been not even briefly outlined, a final arrangement was entered into on 
March 5, 1903. This arrangement is embodied in certain resolutions of the 
Ramapo and New York Companies, passed at the meetings of those cor- 
porations held on that day in New York City. The Ramapo Manufacturiiig 
Company was to transfer the $30,000 preferred stock to the New tork 
Car 'Wheel "Works, forego any claims that it had against either car wheel 
Company, and exécute a new lease to the Ramapo Car Wheel Company. The 
New York Car Wheel W^orks was to deliver to the Ramapo Manufacturing 
Company its five notes for $5.000 each, indorsed by the Ramapo Car Wlieel 
Company (being the notes which are the basis of claim No. 1) ; indorse the 
four notes of the Ramapo Car Wheel Company to the order of Ramapo 
Manufacturing Company, aggregating $4.526.52 (being the notes which are 
the basis of claim No. 2) : and indemnify the Ramapo Car Wheel Company 
from liabillty on the $30,000 notes glven by it to the City Bank. The 
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Ramapo Car Wlieel Company was to Indorse the flve notes of New York 
Car Wheel Works aggregating Ç25,000, and exécute its notes to the sum 
of $4,526.52. 

The agreement embodied In thèse resolutions was thereafter executed and 
performed by ail parties. The certiflcate representing the preferred stock was 
dellvered by the Manufacturing Company to an offieer of the New York Car 
Wheel Works, to wit, its vice président. The notes, as has previously been 
stated, were Indorsed and dellvered, and the indemnity agreement executed. 
Ou March 5, 1903, James R. Barnet, Howard C. Smith and Patrick H. Griffln 
constituted the board of trustées of the New York Car Wheel Works, while 
H. M. C. Vedder was its secretary and treasurer. The board of direotors of 
Ramapo consisted of G. Fred Pierson, James R. Barnet, Howard C. Smith, 
Victor I. Cumnock, and Pattick H. Griffin; the directorate in each Instance 
being eomposed, with the exception of Messrs, Griffln and Pierson, of 
nominees of corporate creditors. The testimony of thèse various direetors, 
when examined at length, while showing évidence of insolvency in. a very 
large measure, still does not esta'blish to the mind of the master that the 
direetors were acting otherwise than in good faith, or to the détriment of 
their trust, as thelr judgment advised. It seems to hâve been in the view 
of the direetors of New York and Ramapo, either the adoption of this method 
or immédiate destruction of Ramapo, and a conséquent injnry to New 
York, the owner of Ramapo's entire eonimon stock. The fact that the 
majority of the boards represented creditors is surely persuasive of this 
conclusion. 

The board of trustées of New York had for more than a year consisted of 
James R. Barnet, Howard C. Smith, and Patrick H. Griffln, while one H. M. 
C. Vedder had been its treasurer the same length of time. J. Fred Pierson, 
James R. Barnet, Howard C. Smith, Victor I. Cumnock, and Patrick H. 
Griffln constituted tlie board of Ramapo. 

To quote the language of 3 Cook on Corps. 3926, "A gênerai assumption of 
^alidity attends the acts of corporate direetors at the outset, where nothing 
to the contrary appears." Has the trustée succeeded in removing this 
presumption? Aside from this rule the bankruptcy law provides that 
a prima fade case is raade ont by the proof of claim itself. The bur- 
den of removing this showing is placèd upon the objectors. Such bur- 
den Is also placed upon the ob.1ectors to the validlty of thèse notes by 
section 3S of the negotiable instrument law of the state of New York 
(Laws 1897, p. 725, c. 612), providing that every negotiable instrument 
is deemed prima facie to hâve been issued for a valuable considération, 
and every person whose signature appears thereon to hâve become a 
party thereto for value. The notes and indorsements are signed by H. M. C. 
Vedder, the treasurer of the New York Car VA'heel Works. The by-laws 
as amended by November 27, 1901, provide : "The treasurer shali sign 
ail checks, drafts, notes, negotiable instruments and orders for the payment 
of money and he shall pay out and dispose of the same." In addition to 
this authority, the minutes of the meeting of INIarch 5, 1903, speciflcally au- 
thorize the treasurer to sign the notes in question. To continue the quota- 
tion from Cook, 3926: "This presumption includes the presumption that the 
meeting of a board of direetors, at wliich a given resolution was passed, 
was regularly convened." The trustée has sought to establish that Mr. 
Griffln was not notified of the Ramapo meeting of March 5, 1903. There 
is no positive évidence to that effect assuming that the meeting was not jipon 
the regular meeting day fixed by resolution, wliich does not seem to the 
master has been established. The presumption of regularity has not been 
overcome. 

New York was represented at this meeting by its offlcers, and a quorum 
was présent. The notes were signed by the treasurer in accordance with the 
by-laws of the company. As is sald In Cook on Stockholders, § 713a ; "A 
party dealing with a corporation is not bound to inquire whether prOper 
notice was givon of a direetors' meeting." The Suprême Court of the United 
St3te.s, in Lcuisville Ry. Co. v. Louisville Trust Co., 174 U. S. 552, 19 Sup. 
et. 817, 43 L. Ed. 1081. says : "One who talîes from a rallroad or business 
corporation, In good falth and without actual notice of any inhérent defeet. 
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a negotlable obligation Issued by order of tlie bo.ird of dîrectors, signed by 
the président and secretary in the name and under the seal of tbe corpora- 
tion, and disclosing upon its face no vvaut of authority, bas the right to as- 
sume its validity, if the corporation could, by any action of its officers or 
stockholders, or both, bave authorized the exacutlon and issue of the 
obligation." In addition to the possession of the notes properly executed 
at the time the stock was delivered by Plerson, representing the Manu- 
facturing Company, to the officers of the New Xork Car 'W'heel Works, who 
executed the notes in controversy, a certifieate was delivered to him by 
the Tice président and secretary and treasurer of the New York Car Whe-e! 
Works, whlch read as follows: "ïhis is to certify that at a meeting of 
the trustées of the New York Car W'heel Works, held at No. 25 Fine street, 
New York City, on the .5th day of ilarch, 1903, the following résolution was 
unanimously passed." Then followed the résolution, and the cortiflcate was 
signed, "Attest: H. M. O. Vedder, Seci-etary." It is the duty of tbe secre- 
tary, as provided by tbe by-laws, to keep the minutes of the trustées, and 
to attend to giving and serving of notices of tbe company. It would tliere- 
fore seem to follow that it was witbin tlie scope of tbe duties of seereûu-y to 
issue the certifieate above set forth, and that the company sliould lie bound 
by the act of its secretary. A like certifieate was relied upon, for tl]e imr 
pose of provins the regularity of a meeting, in IIuLchison v. Real Estât»' 
Co., 65 S. C. 45, 43 S. E. 295. ïbe court said : "The sigiùng of the certifi- 
eate was witbin the scope of bis [tbe secretary's] employment, and, tliere- 
fore, even if they were unauthorized and fraudulent on the part of the 
secretary, hls action was nevertbeless binding on tlie corporation." 

As bas been previously said, bowever, the master does not find any évi- 
dence specifleally proving that the meeting was not regularly callert. and 
therefore tbe burden of proving irregniarity, which rests upon tbe objectors, 
bas not been removed. The minutes of tbe various meetings offered In 
évidence disclose the fact that no notice is mentloned in any of suoh 
minutes. The by-laws of New York require that five days' notice of meeting 
sball be mailed. It certainly cannot be held that such provision is binding, 
where a custom is shown of sending short notices, and sncb custom is 
shown. And it further appears from tbe testimony of Barnet, Smith, and 
Vedder that an agi-eement had long existed between the trustées of New 
York that the meetings sbould be held woekly. In any event a quorum was 
présent, and in Connty Court v. B. & O. (C. C.) 35 Fed. 101, while 
not necessary to a décision In that case, the court Inclined to tbe opinion 
that such notice was not necessary, where a majority or a quorum was 
présent In Bdgerly v. Emerson, 23 N. H. 555, 55 Am. Dec. 207, the court 
says of the above doctrine: "This ruling is, in our .iudgment, founded, not 
only on prlnclples of common sensé, but common justice." 

It certainly Is a strange position that the trustée of the New York Car 
Wheel Works complains of a lack of notice to Griffin. the président of that 
institution, agalnst whom his efforts bave been directed for liis management 
of that institution ever since the commencement of the baukrnptcy pro- 
ceedings, and where covmsel bimself has stated, as appears in the nnnutes at 
j)age 233, that Griffin had been deposed of ail management of the institu- 
tion. The eounsel for the trustée bases tbis statement upon the minutes of 
the trustées of tbe New York Car Wheel Works at Buffalo, November 24. 
1902, where the authority of Griffin as an offlcer of tbe institution is very 
much curtalled. Tbe New York Car Wheel Works had certainly ail the 
lK)wers vested in like corporations by the statutes of the state under whlch 
it was organlzed. Section 40 of tbe stock corporation law (Laws N. Y. 1892. p. 
1834, e. 688) specifleally provides that any stock corporation may purcbase 
* * • the stock of any corporation, if tbe corporation wliose stock is so 
purchased is engaged In a business similar to that of sur/b stocl^ corpora- 
tion, or engaged in the manufacture, use. or sale of the properly, or lu tlie 
construction or opération of works necessary or useful in the business of 
such stock corporation, or In which, or in connection with whlch, the manu- 
factured articles, product, or property of such stock corporation are of may 
be used. An examination of the certlflcates of incorporation of New York 
and Ramapo show that they are of such a character that each migbt pur- 
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chase and hold under this provision the stoelt of thé othersby vlrtue of the 
similarlty of their business. 

The clalm ol ultra vires should not prevall In the présent Instance, for the 
additional reason that the agreempnt of sale as executed has been fully 
perforined by the delivery of the certlflcate to the officers of the New York 
Car Wheel Works. As Is sald by the Suprême Court of the United States 
in Eastern Building Association v. Willlamson, 189 U. S. 122, 23 Sup. Ct. 527, 
47 L. Ed. 735. "Xt Is now well settled that a corporation cannot avail itself 
of the défense of ultra vires when the contract has been in good falth fully 
performed by the other party, and the corporation has had the beneflt of the 
performance and of the contract. * • * It may be that, whila a contract 
remains unexecuted upon both sides, a corporation is not estopped to say in 
its défense that it had not the power to make the contract sought to be en- 
forced. Yat, when it becomes executed by the other party, it is estopped 
from asserting its ovvn wrong. and cannot be excused from payment upon the 
plea that the contract was beyond Its power." It has already been seen that 
by the statute under which the New York was conducting its business thls 
transaction was not forbiddeu. Therefore the notes should not be invalldat- 
ed where the contract has been executed. As is said in Waterloo Organ Co., 
134 Fed. 343, 67 C. C. A. 257, "Plea of ultra vires will not prevail In cases 
where the transaction Is not forbidden by statute, where its efCect wlll be 
to accompUsh a légal wrong or to do injustice, and especlally where contract 
has been fully performed, and the other party has received the full benefit of 
sald performance." It cannot be found from the évidence that the officers 
of New York, who owned the common stock In the Ramapo, were actlng In 
bad faith, and that the subséquent results, whlch hâve not been profitable, 
were sufficient évidence of fraud or bad faith on thelr part in purchaslng 
stock in the Ramapo Car Wheel Company from the Manufacturing Company. 
Missouri Paclflc v. Sldell, 67 Fed. 464, 14 C. C. A. 477; Memphis R. R. v. 
Dow (C. C.) 19 Fed. 393; Bastern Bldg. Ass'n v. Williamson, 189 U. S. 122, 
23 Sup. Ct. 527, 47 L. Ed. 735 ; Vought v. Eastern Building Ass'n, 172 N. Y. 
508, 65 N. E. 496, 92 Am. St. Rep. 761. 

It is clalmed by the trustée that J. Fred Pierson, président of the Ramapo 
Manufacturing Company, who, by vlrtue of the ownership of its preferred 
stock, was the président of Ramapo, wrung, through fraud and duress, the 
agreement and notes issued pursuant thereto from Ramapo and New York, 
respectively. Pierson was not an otilcer of New York. The fact that he was 
a member of the board of Ramapo directors. and that the other members of 
that board were trustées or directors of New York, while Pierson was not 
connected wlth that board, Is surely insufficient to establish that Pierson 
is oharged wlth such knowledge of the affairs of New York as to constitute 
a flduclary relation between him and that company. The évidence does not 
establish that Pierson attended meetings of New York whlch would charge 
him wlth knowledge of the affairs of that company. It should be steadlly 
borne In mlnd that no officers of New York were officers of the Manufactur- 
ing Company, and that the officers of New York testlfy emphatically that 
they were endeavorlng to advance the best Interests of that concern. The 
trustées havlng acted In good faith in purchaslng the stock, the fact that 
the deal did not finally turn out successfully does not mlUtate against the 
validlty of the notes glven fou the purchase prlce, and no évidence of duress 
or fraud upon the corporation has been submltted which would justify the 
nulllfleatlon of the purchase of the stock; there belng sufflcient évidence, 
as it appears to the Master, to establish that the new certlflcate of stock was 
legally delivered to New York. The certlflcate for 300 shares of proferred 
stock of Ramapo issued to New York is In due forni, and came iuto the pos- 
session of the treasurer of New York. It was produced upon the hearing by 
the trustée of New York for surrender. So niuch for the five notes amount- 
ing to §25,000, Issued for the purchase of preferred stock. 

In addition to the objections already discussed, and which are overruled 
on the same grounds, the trustée claims that the four promlssory notes, 
amounting in ail to .¥4,339.09, made by Ramapo and indorsed by New York, 
cannot be enforced against the bankrupt, for the reason that New York is 
simply an accommodation indorser. It is undoubtedly true that a corpora- 



THE GORDON CAMPBELL. 435 

tlon cannot Indorse for accommodation. Such Indorsement, as Is said In 
Morawete on Corporations, 423, "rest upon no considération, and would not 
be valid." They would amount to a donation of tlie corporate funds, and 
therefore an unlawful diversion. Were the indorsements upon whicti claim- 
ant relies as a basls for this claîm accommodation in a légal sensé? 

New York had by a simultaneous transaction purchased the en tire pre- 
ferred stock of Ramapo. It was to her Interest in the schéma for the con- 
tinuance of that corporation that the pressing indebtedness of Ramapo to 
the clalmant should be secured and légal proceedings to dispossess Ramapo 
averted. That resuit was accomplished by the exécution and Indorsement 
of the notes which are the basis of the claim. The indorsements were, there- 
fore, a guaranty, and not an accommodation in the strict sensé of the term. 
They were made for the beneflt, as it appeared to the corporate officers, of 
New York, and not for the accommodation of Ramapo. As is said in C. E. 
& P. R. K. Co. 7. Howard, 7 Wall. 392, 19 L. Ed. 117 : "Private corporations 
may borrow money or become parties to negotiable paper in the transaction 
of thelr legitimate business, unless expressly prohibited." In Tod v. Kentucky 
Land Co. (C. C.) 57 Fed. 47, the court said: "There is no inhérent want of 
power in a business coi-poration having the power to exécute negotiable pa- 
per to obligate itself as a surety or guarantor." An Indorsement is certainly 
sueh an obligation, and In the présent case the obligation was incurred, not 
for the accommodation of Ramapo, but in the belief, mistaken perhaps, that 
the interests of-New York were thus protected. This objection cannot there- 
fore be sustained, and both elaims are allowed as flled. 

An order may be entered confirming the spécial master's report, with 
disbursements to the claimant, Ramapo Manufacturing Company, to be 
paid out of the bankrupt's estate. 



THE GORDON CAMPBELL. 
(District Court, W. D. New York. October 21, 1905.) 

1. SHIPPING CONTBACT OF AlTBEIGHTMENT — TiME OF PEEFOBMANCE. 

The gênerai rule. In the absence of a clear agreement, as to when a 
vessel for hire shall proceed from her i)ort of loading is that she is to 
deliver the goods carried or fullill her engagement within a reasonable 
time. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dlg. Shipping. §§ 399, 
436, 459.] 

2. Samb — Damage to Cargo — Unseawortby Co."îi)ition or Vessel. 

Injury to a cargo of oats shipped from Chicago to Buffalo from be- 
coming wet and heated betweeu the time It was loaded and the time of 
delivery (which was over a month) owing to the vessel beiug delayed 
for repairs after loading, held, under the évidence, to hâve been due to 
her having been unseaworthy and not In good condition for the carriage 
of such cargo when the voyage was begun, owing to her defective decks 
and the careless handling of the pump during her détention, by reason 
of which water leaked through iuto the hold. 

In Admiralty. Suit for damage to cargo. 

Harvey L. Brown, for libelant. 

William F. Carroll and Crangle & Burke, for respondent. 

HAZEL, District Judge. This is a proceeding in rem against the 
steamer Gordon Campbell to recover damages to a cargo of clipped 
white oats, shipped by libelants in good condition at the port of Chicago, 
III. to Bufïalo, N. Y. The elicited facts support the conclusion that the 
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owners of the cargo hâve shown by preponderating évidence that the 
carrying vessel the Gordon Campbell was in fault, in that it was net 
in a reasonably fit condition at the time of sailing, and, in conséquence, 
her cargo of 80,000 bushels of oats, or a substantial part thereof, be- 
came heated or sweat-damaged. The charter, which was in vvriting, 
was made with the master of the steamship, and subsequently was rati- 
fied by the owner. It was a contract of affreightment, by which the 
vessel, in terms, became obligated to deliver the cargo in good condi- 
tion, according to the reasonable import of the bill of lading. The 
words contained in the contract declaring that the steamer was "bound 
for Buffalo" if unexplained would seem to imply a readiness on the 
part of the vessel, wind and weather permitting, to immediately proceed 
on her voyage, and, under ordinary circumstances, the presumption 
would follow that at the time of the charter the vessel was prepared 
for sailing. A paroi arrangement, however, by which it was plainly 
understood that the steamer was net completely fitted or prepared for 
sailing, in that she needed repairs to her machinery and boiler, and ac- 
cordingly would be unable to begin her trip until the end of six or seven 
days, was concededly a part of the sailing contract. Such evidenced ar- 
rangement undoubtedly qualified the contract, and was a part thereof. 
Although the charter was dated on April 11, 1903, the Gordon Camp- 
bell did not finish repairing and get ready to sail for more than a month. 
She was loaded on April 12th, and began lier voyage on May lOth, ar- 
riving at her destination on May 15, 1903. The delay was owing to the 
time necessarily spent after loading in fitting or preparing the vessel 
for the trip. The gênerai rule, in the absence of a clear intention as to 
when a vessel for hire shall proceed from the port of loading, is that 
she is to deliver the goods carried or fulfill her engagement with ordi- 
nary promptitude and within a reasonable time. What constitutes a 
"reasonable time" is often difficult of ascertainment, but the principle 
is well settled, and needs no citation of authorities, that the conditions 
and attendant circumstances are controlling. The bill of lading in évi- 
dence does not indicate the time when the cargo was to hâve been de- 
livered to the consignées, nor when the vessel should load or départ up- 
on her voyage; nevertheless, the owner obligated himself, as already 
stated, to deliver the cargo with ordinary dispatch. If, after making the 
contract and loading the vessel, the owner, on account of unforeseen dif- 
ficulties, should be unable to départ within a reasonable time, as he an- 
ticipated, it is his duty to notify the shippers, and either obtain a modi- 
fication of the contract, or reship the goods, to the end that the agree- 
ment would be fulfilled with the least possible delay and injury. Broad- 
well V. Butler, Fed. Cas. No. 1,910; Davison v. Von Lingen, 113 U. S. 
40, 5 Sup. Ct. 346, 28 L. Ed. 885 ; The Alice (D. C.) 12 Fed. 496. 

Libelants contend that the facts indicate that the stipulated time of 
sailing was in five or six days after making the charter, and that such 
term was a condition précèdent. The respondent claims, on the other 
hand, that the charterers had ample notice that the vessel required re- 
pairs to her machinery and boilers and other préparations for her de- 
parture. The exact length of time that it would take to finish such re- 
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pairs and fittings was not discussed. The record shows that, about two 
weeks after the vessel was chartered, and after she was loaded with the 
merchandise in question, the agent of the shippers inspected the cargo. 
It may be presumed, I think, that he had knowledge of the cause of her 
détention. An élément of indefiniteness and uncertainty is apparent 
from the évidence, as a whole, as to the exact time which would elapse 
before the steamship could begin the trip; therefore, the surrounding 
circumstances were not such as to warrant the conclusion that time was 
of the essence of the contract. But this question is unimportant, for de- 
murrage in conséquence of the détention is not claimed. Considération 
of the question of the vessel's delay is urged simply as bearing upon the 
asserted négligence and want of care in transportation. 

This brings me to the next question, namely, whether the vesse! at the 
beginning of the trip was unseaworthy in structure for the carriage of 
the cargo. Although the respondent claims that it rained or drizzled at 
différent times during the loading of the vessel, I am satisfied by the 
proofs that the grain when stowed was in a reasonably fair condition, 
and that no injurious moisture got into the cargo at such time. It is un- 
disputed that, on the arrivai of the steamship at the place of unloading, 
about 2,229 bushels of oats, extending along the lower hold from the 
pump box near the fore bulkhead to the aft bulkhead near the engine 
room, and a quantity of oats aft in the fantail, were wet and in a caked 
condition. Neither is it controverted that a considérable quantity of 
grain underneath the hatches was warm or heated. The respondent 
chiefly relies upon the showing that the vessel was loaded in rainy, 
damp, or foggy weather, and that the cargo in conséquence became heat- 
ed, and not, as claimed, because of unseaworthiness. This reliance, 
however, is not supported by the évidence. 

Upon the question of the unseaworthiness of the vessel, it appears that 
the deck near the windlass bulkhead was decayed and the oakum yield- 
ing. The pump was located on the main deck, near the windlass room, 
and the supply pipe reached to the keelson or to the bilge. The évi- 
dence indicates that, whenever the pump was used, the water which had 
collected in the bilges was spilt upon the leaky deck. During a part 
of the time that the ship was detained, a spout or trough six inches wide, 
made of wood, was used to conduct the water to the scuppers. This 
trough, however, was inadéquate to carry the quantity of water pumped, 
for the évidence is open to the inference that the water splashed over the 
edges and leaked through the deck upon the cargo in the lower hold. 
When the trough was not used, the water was pumped upon the deck. 
and, as a large quantity of water collected in the bilges, it was necessary 
to frequently resort to the pump. An examination of the vessel was 
made by libelant's witness Clark immediately upon her arrivai at Buf- 
falo and before unloading. He testified that there was a continuous 
streak of wet or caked grain in the main hold at the bottom, extending 
about 120 feet from the fore bulkhead to the aft bulkhead near the 
engine room ; that at the aft bulkhead, in the bottom of the vessel, he ob- 
served water from bilge to bilge, and that damage to the cargo in différ- 
ent places, on account of water and heating, was plainly perceivable. 
Other testimony in corroboration of this witness was given by libelants. 
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The other pârticulars of unseaworthiness claîmed relate to the defective 
deck in the tiller room near the ice box, through which water is aiso 
claimed to hâve lëaked on the cargo. The testimony is conflicting as 
to the source of the water. Some of the witnesses for respondent sug- 
gested that the water which damaged the grain was not that which was 
pumped from the bilges, but that when the vessel was unloaded she list- 
ed, causing the water in the bilges to run through the ceiling near the 
limbers, and thence into the cargo. The improbability of this statement, 
however, is quite apparent, for the heated condition of the cargo un- 
doubtedly was induced by moisture from external causes other than rain, 
existing for a considérable time before the vessel was unloaded. Such 
a presumption is warranted from the caked and heated appearance of 
the cargo and from the defective decks and careless use of the pump, 
together with the delay in proceeding on' the voyage, which enabled the 
moisture to permeate the cargo, in conséquence of which it became 
heated. That water percolated through the grain on différent occasions 
before the grain was unloaded is undeniable. Under the circumstances, 
the rule of law applies that a vessel is unseaworthy unless she is struc- 
turally fit and properly equipped to safely and securely carry the cargo 
she has undertaken to transport. The burden of proof was on the 
respondent to show the seaworthiness of the vessel and that she was in 
good condition at the beginning of the voyage. This he has not donc. 
He has not explained the heated condition of the cargo on its arrivai at 
the port of unloading, and, as it was received in goOd condition, the car- 
rving vessel must be held responsible. Ins. Co. of North America v. 
North German Lloyd Co. (D. C.) 106 Fed. 973; The Edwin I. Morri- 
son, 153 U. S. 199, 14 Sup. Ct. 823, 38 L. Ed. 688 ; The Caledonia (C. 
C.) 43 Fed. 681; The Patria (D. C.) 125 Fed. 425. 

The stipulation in évidence shows that 2,229 bushels of grain were in 
-such damaged condition as to render elevating the same impracticable. 
The libelants having refused to pay the freight, the damaged grain was 
sold, and the proceeds of the sale paid to the respondent. Such adjust- 
ment of. freight, of course, does not afïect the question of dépréciation 
of the value of the balance of the cargo from heating. 

Considération of ail the évidence induces the conclusion already inti- 
mated that the libelants are entitled to a decree. As no évidence was 
given of the sound value of the heated grain, or of the actual amount of 
the damages claimed to hâve been sustained, an order may be entered, 
with costs, referring the case to the clerk to assess such damages. So 
ordered. 
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VOM BAUR V. UNITED STATES. 

(Circuit Court, S. D. New York. June 1, 1905.) 

No. 3,640. 

CUSTOMS DUTIES CLASSIFICATION — FeATHEBSTITCH BEAIDS. 

Featherstitcli braids, so called, whicli are iiot produced by braiding, but 
by a process of weaving, but which are known commercialiy as braids, are 
wltbin the provision for "braids" in pnragrapli 339, Sehedùle ,T, § 1, c. 11. 
Tariff Act July 24, 1897, 30 Stat. 181 [U. S. Comp. St. lOOi, p. 1GG2]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision hère reviewed, which is known as G. A. 5,744, T. D. 
25,480, afïirmed the assessment of duty by tlie collector of customs at 
the port of New Yorlc on merchandise imported by C. M. Vom Baur. 
The opinion filed by the Board of General Appraisers reads as fol- 
lows : 

HOWELL, General Appraiser. The goods corered by the protests are 
described in the invoices as "featherRtitch braids." They consist of articles 
ranging varlously from about one-fourth to one-half of an inch in width, loom 
woven, of white or colored threads throughout, or of mixed white and varl- 
ously colored threads, of cotton or other vegetable fiber, and ornamented with 
raised figures in various designs, "herringbone" and others, some of which 
hâve plain and others scalloped or looped edges. They were returned by 
the appraiser as "cotton braids," and were asRessed with diity by the col- 
lector at the rate of 60 per cent, ad valorem under paragraph 339, Schedule 
J, § 1, c. 11, Tarife Act July 24, 1897, 30 Stat. 181 [U. S. Comp. St. 1901, p. 
1662], the pertinent provision of which is as follows: "Embroideries and 
ail trimmings, including braids, edgings, insertings, flouncings, galloons, gor- 
ings, and bands, * * * composed wholly or in chief value of flax, cot- 
ton or other vegetable flber, and not elsewhere specially provided for in this 
act." 

Various claims are made in the protests, but the one relied upon by coun- 
sel for the importer Is that the articles are dutiable at the rate of 45 per 
cent, ad valorem under paragraph 320, Schedule I, 30 Stat. 179 [U. S. Comp. 
St. 1901, p. 1661], as "bindings," or as "tapes * • * made of cotton or other 
vegetable flber." In G. A. 4,326, T. D. 20.515, and G. A. 4,929, T. D. 23,703, 
the Board held that featherstitch braids were dutiable under paragraph 339, 
as assessed in this case. On appeal from the latter décision, the Circuit Court 
for the Southern District of New York in Steinhardt v. U. S. (C. C.) 121 Fed. 
442, reversed the décision of the Board ; the opinion of the court (Wheeler, J.) 
being In part as follows : "The articles in question appear to be narrow, 
woven tapes of cotton, used largely for coverlng the seams of underwear 
and waists. The Standard Dictionary gives one définition of a "braid" as "a 
narrow, flat tape or woven strip for binding the edges of fabrics, or for 
ornamenting them." If thèse articles are braids within tliis or a like déf- 
inition, they are also bindings or tapes within paragraph 320, and, beiîig 
provided for there, are otherwise provided for tban In 339." Tho government 
did not appeal from that décision, but limited its acquiescenee in that ruliiig 
to the particular case (T. D. 24.2G9), and bas brought forward this case for 
the purpose of showing that the articles are commercialiy known as braids, 
and were so commercialiy known at and prior to the passage of the tariff 
act of July 24, 1897, and therefore dutiable imder paragraph 3B9. Counsel 
for the importer contends in his brief that there is uo deflnite, gênerai, and 
uniform trade désignation of thèse articles by the name of "braids" ; that 
the name "binding" and "tapes" is employed to designate thèse goods, just 
as is the name "featherstitch braids" ; that they are in fact tapes, having beeii 
produced by weaving, instead of being braided ; and that they are not withiu 
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the language of paragraph 339, or, If prlmarily within its scope, they are 
prevented from remainiBg there because they are "elsewhere specially pro- 
rided for" In the act. 

We think that, in deteriïiinlng the proper classlflcation of thèse goods, the 
fact that they are produced by weaving, Instead of being braided, is quite 
immaterlal ; for the commercial désignation must control as against the 
method of fabrication. In the case of In re DieckerhofC (C. C.) 54 Fed. 161, 
involving teatherstitch braids slmilar to thèse hère in question, the gov- 
ernment took the position that braids must be braided ; but this contention 
was oyerruled by the court, and the commercial désignation accepted. In 
the case of U. S. v. Wright & Young (C. C.) reported in T. D. 13.707, the 
Circuit Court decided that goods commercially known as "tapes" were not 
dutiable as "braids," although made by being braided. So, in the case of 
Field V. U. S. (O. C.) 50 Fed. 908, afflrmed in U. S. v. Firld, 54 Fed. 3G7, 4 
C. C. A. 371, it was held that the method of manufacture was ineffective as 
against a commercial désignation. The goods in that case were made ou a 
lace machine, aud had the substantiai characteristic's of laces, but, not being 
known commercially as laces, were held not to be dutiable as such. So, too, 
in the case of Wolff v. U. S. (C. C.) 116 Fed. 1023, it was recently decided 
that articles commercially known as tapes were dutiable as such, without 
any référence to the method of fabrication ; this evidently being regarded 
by the court as immaterlal. 

Two questions, then, remain for détermination : First. Were thèse goods 
known in the trade and commerce of this country, at and immediately prior 
to July 24, 1897, as "braids"? Second. If the goods were commercially 
known as braids at and immediately prior to July 24, 1897, are they dutiable 
under paragraph 339? 

Fourteen witnesses, Including the importer were examined in this case, 
and the têstimony taken in the Steinhardt Case, supra, where seven wit- 
nesses testified, four of them being the same witnesses who appeared before 
the Board in the case at bar, was made a part of this record. Ail of the 
witnesses testifled that one of the terms under which thèse goods were known 
is "feathérstitch braids," but some of them testifled that they were also 
known under various other names, such as "finishing tape," "herringbone 
çv'ebbing," "seam binding," "cotton binding," "binding tape," "herringbone 
binding," "finishing braid," "finishing binding," "webbing," "web," "seam 
coverings," "seam tape," "herringbone," and "feathérstitch binding." The 
goods are labeled "feathérstitch braids." as shown by the several exhibits 
introduced In évidence. Seven of the witnesses produced samples of the im- 
portations made by the firms with whieh they were connected, and with one 
exception they were labeled "feathérstitch braids." We think the têstimony 
of the witnesses, when carefully examined, shows that the articles are com- 
mercially known as "feathérstitch braids," and that they hâve been so known 
since 1890. 

Mr. Vom Baur, the importer in this case, testifled in part as follows: 
"Q. During ail the time you hâve known of thèse goods, please state by what 
name or names they hâve been designated in trade in this country. A. In 
this country they hâve been named 'feathérstitch braids,' as finishing tape, 
herringbone webbing, as seam binding; that is about ail- Q. And do you 
say that any one of those names would, at ail tlmes during which you hâve 
dealt in thèse goods, hâve designated them commercially? A. Tes, sir. Q. 
How ean the General Appraisers, in passing upon thèse protests, ideutify the 
goods of this character on your invoices? A. As feathérstitch braids. Q. 
That is the iisual way in which they are invoiced? A. The usual wa.v. Q. 
You mean invoiced from abroad? A. Yes, sir. Q. And it is the usual way 
in which you bill goods to this country when you sell them hère? A. Usually. 
Q. As far as you know, It is the usual way in which they are sold and 
bought in the retail trade? A. Well, they are bought under différent in- 
qulries, as I stated. Q. But I am talking about the usual word, the one that 
is most eomraonly employed? A. Yes, sir. Q. In otlier words, the term 
'feathérstitch braids' expresses a little more nearly and exactly than any 
other of the terms you hâve given us this particular class of goods, does it 
not? Yes, sir." 
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Mr. Vom Baur was a wltness In the Stelnhardt Case, supra, and a portion 
ot hls testimony In that case Is as follows: "Q. How do you buy and sell 
generally in your Wholesale trade ; under what name? A. Featherstltch 
brald. Q. That is the gênerai name? A. Yes, sir. Mr. Frank E. Stockum, 
a buyer for the firm of George Borgfeldt & Co., importera, testified in part 
as follows : "Q. 'Featherstltch braids' Is one of the uames under which they 
are known commercially? A. That's about the Idea. Q. Whether or not 
It Is true, when you sell thèse goods, they are known generally as 'feather- 
stltch braids'? A. They are known as snch, but we blll them as bindings. 
Q. Do you ever blll them as featherstltch braids? A. Well, occasiorialjy. 
However, the label may read — Q. Whether or not it Is true that, generally 
speaking, you blll them as featherstltch braids? A. Rather. Q. How long 
hâve you been handling, with one ftrm or another, this particular Une of 
goods? A. For probably eight or ten years. Q. During that time bas their 
commercial name been the same? A. Yes, sir. Q. Referring to the label on 
the goods which you hold In your hand there, is it true that that label stays 
with the goods until they get Into the hands of the retail dealer? A. Yes, sir." 

Daniel Welller, of the flrm of Weiller & Sons, importers, who was also a wit- 
ness in the Stelnhardt Case, was asked : "Q. Is there an article commercially 
known as 'featherstitch braids? A. Yes, sir. Q. You handle such an article? 
A. Yes, sir 0- Hâve been during the time you hâve been In business? 
Ih this manner? A. Yes, sir. Q. That Is, as featherstitch braids? A. Yes, 
sir. Q. That Is the name they are usually sold by? A. Well, one of the 
names. Q. That Is the name they are usually sold by, I mean? A. They aro 
sometimes sold by that name. Q. Do you say that is not the name they are 
usually sold by, then? A. Well, yes; It is the name. Q. Do you know of 
a name which expresses more exactly this class of articles than the term 
^featherstitch braids'? A. No, sir. Q. You bave been dealing in thèse, you 
say, for 20 years? A. Yes, sir. Q. During that time bas the coinmercial 
name changed, or bas It been the same, do you say? A. The same." 

IN^r. Adolph Kellar, customhouse clerk for the flnn of DieckerhofC, RafC- 
loer & Co., testified that he was familiar with this class of goods, and he was 
asked : "Q. Do you know of any other term which describes this class of 
goods any more exactly than 'featherstitch braids'? A. I think the term 
'seam binding' is used just as frequently for this class of goods as the term 
'featherstitch braids.' Q. I don't think you quite understood the question. 
Do you know of any other term which describes this class of goods any more 
exactly than 'featherstltch braids'? A. 'Seam binding.' Q. Do you think 
that describes it more exactly? A. More expliclt ; I would call it web flnish- 
ing tape. Q. Is that term usually employed? A. No; It is not usually em- 
ployed. Is there any term more usually employed than the term 'feather- 
stltch braid,' that you know of ? A. No ; that is, 'featherstitch braid' is 
really a forelgn name. When thèse goods were first made and brought to 
this country, they were known as flnishlng tape. 'Featherstitch braid' was 
given by the forelgn manufacturers aftervvards." 

Mr. AInsworth j. Hague, of A. J. Hague & Co., Importera, testified that the 
goods were known as "featherstltch braids," as "webbing," as "web." and 
as "bindings." 

Mr. Morris Stelnhardt, buyer for A. Stelnhardt & Bro., testified In both 
cases. His testimony In the case In court was In part as follows : "Q. Under 
what trade-name has this been bought and sold since you bave been familiar 
with them? A. They are both bought as seam bindings, and they are bought 
as featherstitch braids and herringbone. Those are about the principal 
names. Q. Buy and sell them under those names? A. Bought and sold un- 
der those names." And in this case he was asked: "Q. Please state each 
and every name which, in the usage of the trade In this country prior to 
1897, was employed to desîgnate thèse goods? A. Seam binding, seam cov- 
erlngs, seam tape, herringbone. and featherstitch brald." 

The testimony of Philip J. Krackehl, assistant buyer and manager of the 
notion department of Mills & Gibb, who also testified In the Steinliardt Case, 
1b In part as follows : "Q. Do you know of any term which describes thèse 
goods more speciflcally than the term 'featherstitch braids?' No, sir; I do 
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not. Q. Now, bas the commercial désignation or désignations of thls article 
(Bxbiblt G) changea during the tlme you hâve been famlliar with It? A. No, 
sir ; not that I know o(." 

Mr. Joseph A. Flaberty, of Joseph A. Flaherty & Sons, manufacturera of 
wearing apparel, testlfled that he had been buylng and using thèse goods for 
12 years, and In' hls deallngS' wlth both importées and manufacturers no other 
name than "featherstltch braid" had been employed. He bas never even heard 
them called "Ilnlshlng tapes" nor "seam bindlng," but bas heard them calletl 
"herrluguone braid." 

Mr. Martin Roman, buyer for the Siegel-Cooper Company, testlfled in part 
as foliows: "Q. In your deallngs wlth Wholesale houses, Importers, or job- 
bers — people f roni whom you buy — what dld you call thèse articles at and 
prier to July 24, 1897? A. We called them herringbone at that time. Q. 
Then that seemed to he the earller nameî A. Than featherstltch braids. 
Q. Anything else that you remember? A. They were called seam bindlngs, 
seam coverings, finishing braids. Q. What was the most usual term you 
used in orders In buying thèse? A. Featherstltch braids. Q. Was the term 
'herringbone trimming' a term in gênerai use at that tlme? A. I don't think 
we ordered them as such. Q. Was the term 'seam bindlng' a gênerai term 
as applied to thèse articles? A. I do not think. In ordering them. Q. You 
seem to Imply that it was a term used in some other way. In what way 
would the term 'seam bindlng' be used, or by whom? A. Well, it is used 
largely by our consumers. Déallng with a consumer, we often get generally 
their usage. Q. Please staté agaln what was the term used in your deallngs 
with the Wholesale trade or jobblng trade, or importers, carefully excluding 
retail custpmefs. A. Featherstltch braids. Q. Any other term — now still 
wlth the Wholesale people only? A. I think that was the most gênerai. I 
think that was général." 

Mr. John Edwards, a buyer for the Simpson-Crawford Cîompany, testlfled 
that he had been handling thèse goods for 17 years, and that the only names 
be had ever heard applied to them were "featherstltch brald" and "herring- 
bone trimming." 

Mr. Frederick Mossbach, connected with the flrm of Bloomingdale Bros., 
testlfled in part as foliows: "Q. How long bave you been dealing In articles 
like thèse samples? A. About 18 years. Q. Hâve you bought them in New 
York? A. We bought some, and we imported some ourselves, but recently 
we haven't Imported any. Q. You bought them from Importers and Whole- 
sale dealers, bave you? A. Yes, In the last 10 or 12 years. Q. Dld you buy 
any from importers and wholesale dealers prior to July 24, 1897? A. Yes. 
sir. Q. At that .date, and before that, and in deallngs with wholesale dealers 
only, what was the name or names generally applied to articles like that? 
A. Featlierstitch braid and herringbone braid. Q. Is that allï A. That 1? 
ail that I remember. Q. Wlllyou glve us the names of some people you 
bought those from prlor to 1897? A. C. M. Vom Baur, B. Ullmann & Co., 
Dleckerhoff, Eaffloer & Co., Bdelhoff & RlnUe, A. J. Hague & Co. and Drey- 
fuss, Weyler & Co., and there may be one or two others that I can't re- 
call. Q. In your dealings with those people, In orders sent to them, corre- 
spondence with them, if you had any, what was the name that was used 
as applied to thèse goods? A. Featherstltch braid. Q. Can you state posi- 
tively that In orders that you sent to the houses you bave named, you called 
for featherstltch braid? A. I can. Q. Did you ever use any other term in 
orders? A. May bave called them herringbone braid, but not recently. Q. 
Dld you ever use any other name than those two, in orders? A. No, sir."^ 

Mr. Charles S. King, gênerai manager of the Sanford Narrow Fabric Com- 
pany, of Pawtucket, R. I., manufacturers of featherstltch braids, testlfled 
that in hls expérience no other name than "featherstltch braid" had been 
applied to thèse goods. 

The testimony of Mr. Percy Gardner, salesman for thls company, is to the 
same efL'ect ; and It is further shown by the testimony of Mr. King and Mr. 
Gardner that they bave sold thèse goods to Weiller & Son, Mills & Gibb, A. J. 
Hague & Co., Steinhardt & Bro., Dieckerhoff, Eaflioer & Co. and others. Their 
testimony is substantiated by letters admitted In évidence, which were written. 
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In tlie usual course of business, whereln the goods are designated as "feather- 
stitch braids." 

It is aiso shown by the testimony that prior to 1897 several of tlie iniporting 
flrms. whose représentatives tiave testifled in thls case, when ordering goods 
lilie tliese in question, of the Sanford Narrow Fabric Company, directed that 
they sliould be labeled "featherstltch braids." It is furtber shown that the 
goods are designated as "featherstltch braids" in advertlsements la trade 
papers. 

We bave briefly reviewed the testimony of ail the wituesses examined by 
the Board, except that of Mr. George J. Heaphy, buyev of notions for the 
tlrm of Ijord & Taylor, whose testimony is of little value because of his limlt- 
■ed expérience in dealing in thèse articles prior to July 24, 1897. Three wit- 
nesses testifled in the Steinhardt Case who were not called in thls case. They 
were Mr. Frank Ganong, lace buyer for A. J. Hague & Ce, who testifled that 
the goods were known under the names "blndlng" and "seam binding" ; Mr. 
John H. Connelh of H. B. Claflin & Co., who testifled that the goods were 
generally designated as "featherstltch braid" or "seam bindings" ; and Mr. 
Henry Klelnschmidt, salesman for Mr. C. M. Vom Baur, who stated that the 
goods were known as "seam binding," as "featherstltch braids," as "herring^ 
bone," and as "webblng." This examination of the testimony discloses tlie 
absence of the use of any gênerai name for thèse goods In the trade except 
'featherstltch braids." Ail the witnesses are agreed, however, that the goods 
are known as "featherstltch braids," and we think the other names are sub- 
ordinate to thls gênerai trade-name. and should not be glven an "undue im- 
portance" for the purpose of changing the tarife classification of the goods. 
In re H. B. Claflin & Company, 62 Fed. 121, 2 C. C. A. 647. 

It is important to note that the witnesses testify that there bas been no 
change in the commercial désignation of thèse articles for the past 10 to 15 
years, for in 1892 it was proved by the testimony of numerous importers that 
thèse goods were commereially known as "featherstltch braids," and tUe 
United States Circuit Court found them to be so commereially known in the 
case of In re Dleckerhoff, supra. In the statement of the case as reported, we 
flnd : "The importers * * * produced the testimony of a nuœber of trade 
witnesses before the said Board, from whose évidence it appeared that the 
merchandise was known in trade and commerce at and immediately prior 
to October 1, 1890, as 'featherstltch braids.' and that the articles were not 
known as 'trlmmings,' or Included wlthin the Une of goods of that character. 
It aIso appeared that the braids were sometimes made on looms and sometlmes 
on braidlng machines, but that by far the greater proportion was made on 
looms." 

On thls record we flnd, as matter of tact: (1) That the goods in question 
were generally known in the Wholesale trade of the United States, at and 
prier to July 24, 1897, as "featherstltch braids." (2) That the term "feather- 
stltch braids" was the only gênerai commercial name under which the goods 
were known in the trade and commerce of this country at and Immediately 
prior to July 24, 1897, and that the terms "seam bindings," "finishlng tapes." 
and others are subordinate names whlch bave not been geiierally employed 
to deslgnate thèse goods. In view of thèse findlngs, we think the case is dls- 
tlngulshed from the Steinhardt Case, supra. That case only decided that. if 
the articles were braids withln the lexieographical définitions, they were also 
bindings or tapes, and were therefore more speciflcally provlded for in parn- 
^aph 339. There was no satlsfactory testimony in the case as to the commer- 
cial désignation of the articles, whereas it bas now been shown by compétent 
testimony that they are generally known in the commerce of this country as 
"braids," and not as "tapes" or "bindings." 

The Circuit Court of Appeals, in Hlller v. U. S., 106 Fed. 73, 4.5 C. 0. 
A. 229. decided that cotton braids of ail classes are included wlthin the scope 
of paragraph 339. The décision of the court is in part as follows: "A com- 
parison of the provisions of the cotton schedules in the acts of 1894 and 
1897 in regard to the classification of braids is, however. quite signiflcant of 
the Intent of Congress. Paragraph 263 of the act of 1894 (28 Stat. 529), which 
«orresponded to paragraph 320 of the act of 1897, imposed a duty of 45 per 
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cent, upon cords, braids, etc., made of cotton; but braids are omltted in 
paragraph 320 of the new act, which imposes the same duty. Paragraph 27(> 
of the act of 1894 (28 Stat. 530), which corresponded to paragrapb 339 of 
the new aét, omitted braids, which was inserted in paragraph 339 — ^^the one 
under considération. A comparison of the two acts Indicates that Congress 
Intentionaliy toolï braids ont of the 45 per cent, paragraph, where it had been 
in 1894, and put the article Into a paragraph Imposing the higher rate of 
duty, and that it intended to impose the rate upon the articles, irrespective of 
the use to which they might be applled." 

Under this décision, featherstitch braids, which were beld in the Diecker- 
hoff Case to be dutiable as ^'braids" under the act of 1890. and which we hâve 
found wei'e commercially known as "braids" at the time of the passage of 
the act of July 24, 1897, are. In our opinion, dutiable as assessed under tlie 
provisions of paragraph 339 of the act of July 24. 1897. The protests are 
aecordingly overruled, and the décision of the collecter in each case is af- 
firmed. * 

Comstock & Washburn (Albert H. Washburn, of counsel), for 
importers. 

Charles Duane Baker, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The décision of the Board of Gen- 
eral Appraisers is afïirmed, on the opinion of the Board. 



TIFPANY V. LA PLUME CONDENSED MILK CO. 

(District Court, M. D. Pennsylvania. Oetober 20, 1905.), 

No. 589. 

1. BANKRUPTCY — COEPOKATION — PRINCIPAL PLACE OP BUSINESS. 

Where a manufacturing corporation, although malntaiuing a nominal 
ofîice in the state in which it is organized, has its manufactory and an 
oQice from which it conducts its business within a district in auother 
State, its principal place of business is in the latter district, within the 
meaning of Bankr. Act July 1, 1898, c. 541, § 2 (1), m Stat. .545 [U. S. 
Comp. St. 1901, p. 3420], and It is subject to adjudication as a bankrupt 
therein, although it has ceased manufacturing and is engaged in liquidat- 
ing its affaira from such principal office. 

2. Same — Natitbe or Business — Effect or Going into Liquidation. 

The liabillty of a person, whether natural or artificial, to bankruptcy, 
Is to be judged by the character of the pursult in which such person was 
engaged at the time the debts due the petitioning créditer were ineurred, 
where he has since changed from an nonexempt to au exempt pursuit. 
As to such debts, an individual does not lose bis préviens character by 
ceasing to carry on the business in which they were contracted and 
turning to another in which he Is not llable to bankruptcy ; and neither 
does a corporation, by stopping business altogether and going into liqui- 
dation, Toluntary or involuntary. 

[Ed. Note. — What persons are subject to bankruptcy laws, see note to 
Mattoon Nat. Bank v. First Nat. Bank, 42 C. C. A. 4.] 

3. Same— JuBiSDicTiON— Ceasing to do Business foe Greateb Part of Siz 

MoNTHs Next Preceding FitiNG OF Pétition. 

A person who eontracts debts while engaged in a business which makes 
hlm llable to bankruptcy is not to be heard to say that he is not so 
engaged, even though he has in fact ceased to be so, so long as his debts 
remain unpaid. Hence, where a corporation conducted a milk-condensing 
business up to Oetober 6, 1904, when its plant was burned, and thereafter 
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dld nothing except to gather In its assets and settle up its aflCaIrs, re- 
talning a central office within its district for tiie pnrpose, upon a pétition 
In bauliruptey being filed against it February 2, 1905, the court liad jurls- 
dlction under section 2 of the banlii-uptcy act (Act July 1, 1808, c. 541, 30 
Stat. 545 [U. S. Comp. St. 1901, p. 3420]) notwitlistanding the fact that 
for tlie greater part of the six months next preceding the flling of the 
pétition it was not condueting the business for vvhich It was incorporated, 
but only engaged In liquidation. 

In Bankruptcy. On exceptions to report of W. L. Hill, référée, 
sur plea to the jurisdiction. 

T. J. Davies, W. N. Leach, and R. W. Rymer, for petitioner. 
C. A. Van Wormer, for respondent. 

ARCHBALD, District Judge. The controversy hère is one of 
jurisdiction. The respondent, a New Jersey corporation, dénies by 
its plea that it has had its principal place of business within the dis- 
trict for the greater portion of six months preceding the institution of 
thèse proceedings, as averred in the pétition, and as is essential ; there 
being no claim of résidence or domicile. Bankr. Act July 1, 1898, c. 
541, § 3 (1), 30 Stat. 545 [U. S. Comp. St. 1901, p. 3420]. The évi- 
dence shows that while incorporated under the laws of New Jersey — 
and, in order to comply with them, having a nominal office at Camden 
in that state — the company was engaged in the business of manufac- 
turing and selling condensed milk at La Plume and at Brooklyn, Pa., 
in this district, frora: the early part of 1903 up to October 6, 1904, 
when its plant at the latter place was destroyed by fire; that at the 
other having been sold the previous January. It also had during the 
same period a central office at Scranton, from which the management 
of the company was directed ; the whole of its corporate business hav- 
ing been conducted in thèse three places. The fire, however, broke 
up what was left of its manufacturing business, which was not after- 
wards resumed. But it still retained its central office at Scranton, and 
from it, through its treasurer as its executive officer, with the as- 
sistance of a regularly employed stenographer, proceeded to settle 
up its affairs. An adjustment of the insurance was secured, amount- 
ing to some $14,000, a considérable portion of which was not paid 
until the latter part of November; the relies of the fire were disposed 
of;accounts aggregating about $5,000 were coUected in, the money 
received from thèse several sources being deposited in a local bank ; 
and sundry bills which were due were compromised and paid. The 
manager of the burned condensary was also retained until the middle 
of November, and a man put in charge of what was left of the property 
for some two months after that. This was the situation on February 
2, 1905, when the présent pétition was filed ; the debts due to the pe- 
titioning creditors having been incurred in the course of its condensing 
business. 

There can be no question upon this showing as to the principal plact 
of business of the company being within the district, not only for 
the greater part, but the whole, of the six months necessary to give 
jurisdiction. In re Marine Machine Co., 1 Am. Bankr. Rep. 421, 91 
Fed. 630 ; In re Brice, 2 Am. Bankr. Rep. 197, 93 Fed. 942 ; In re 
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Elmira Steel Co., 5 Am. Bankr. Rep. 484; Dressel v. North State 
Lumber Gc^ 5 Am. Bankr. Rep. 744, 107 Fed. 255 ; In re Mackey, 6 
Am. Bankr. Rep. 577, 110 Fed. 355 ; In re Magid-Hope Silk Co., 6 
Am. Bankr. Rep. 610, 110 Fed. 352. The fact is that (net counting the 
nominal office at Camden, N. J.) not only the principal part, but sub- 
stantially the whole, of its business was conducted hère. It is con- 
tended, however, that after October 6th, the date of the fire, it was 
engaged in nothing but liquidation, which is not the doing of business 
within the meaning of the law, the business required to be done, either 
by a corporation or an individual, in order to give jurisdiction, be- 
ing none other than that by which either is made liable to bankruptcy, 
and that, the respondent hère having been out of such business for nearly 
four months of the six next preceding the filing of the pétition, the 
court has no jurisdiction over it, and the proceedings cannot be main- 
tained. 

The question involved in this contention is not altogether a 
new one, although the particular form which it assumes hère may be. 
"JFuit astit." as it is said in Heylor v. Hall, Palmer. 325 (1619-1629), 
"iSl un ermife traffcque, j ïxmmt DcWtnt «nDtbuD, a apîto Dercrt fon traûe, « 
(tue in le paie (ane attO traDe, mte (at fon tu, $ lu; conccale iie îte (lrtDfto?3, unco?e 
eO'Bankrnpt Quîs ttbe fi fon ttaUe, qntuUeSt BrotDi" (It was agreed that if 
one engages in traffic and tliereby becomes indebted, and afterwards 
abandons his trade and lives in the country without any trade, 
but upon his gains, and conceals it from his creditors, yet is he a 
bankrupt, because he lives by means of the trade out of which the 
debt grew). In line with this, in Meggott v. Mills, 12 Mod. 159, 
s. c. Ld. Raym. 286, a person exercising the trade of a victualer, in 
which he was liable to bankruptcy, contracted a debt, and subsequently 
quit the trade and became an innkeeper, after which he committed 
an act of bankruptcy, and it was held that, though a man quit his 
trade, he may be bankrupt for the debts that he owed before. And in 
Ex parte Bamford, 15 Vesey, 449, Lord Eldon declared that a com- 
mission in bankruptcy côuld be sustained beyond doubt by an act 
of bankruptcy committed after retiring from trade ; the debts con- 
tracted during trade remaining unpaid. To the same efïect are Dawe 
V. Holsworth, Peake, 64, Doe ex dem, v. Hayward, 3 Car. & Payne, 
134, and Bailie v. Grant, 9 Bing. 121 ; it being stated in the latter case 
by Tindal, C. J., that the point was settled. It seems to hâve been 
carried one step further, or at least a new form given to it, in Ex 
parte Grifiaths, 3 De G., M. & G. 174, where it was said by Knight 
Bruce, L. J.; "A trader, who, after having become indebted, leaves 
ofï trade, is not to be heard to say to his créditer that the trading has 
been left ofï, if a question arises whether the debtor can or cannot be, 
as a trader, piade bankrupt." And Lord Alverstone, C. J., in Re 
Worsley, 1 K. B. (1901) 309, similarly déclares that, so long as a debt- 
or does not pay the debts which he contracted while engaged in trade, 
he is to be regarded as still so engaged. The doctrine of thèse cases 
was adopted and applied in this country, in Everett v. Derby, 5 Law 
Rep. 235, Fed. Cas. No. 4,576, a case arising under the bankruptcy act 
of 1841. It was there objected that the respondent was not liable 
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to bankruptcy, not being at the time of the alleged acts, nor at the 
time of the filing of the pétition a merchant actually using the trade 
of merchandise, nor yet a retailer, so as to bring him within the law. 
But it was held by Judge Ware, on the authority of what was said 
by Lord Eldon in Ex parte Bamford, supra, that the proceedings 
should be sustained. 

A case under the présent act, more nearly approaching to the one 
in hand, is to be found in Re Luckhardt, 4 Am. Bankr. Rep. 307, 101 
Fed. 807. The bankrupt there, who was engaged in the retail boot 
and shoe trade, abandoned it and went to farming; and, a pétition hav- 
ing been filed against him, it was claimed that lie was exempt. In 
holding him liable, however, it is said by Hook, J. : 

"Tlie exemption from involuntary proceedings in favor of wage earuers 
and persons engaged cliiefly in farming or tbe tillage of the soil is not in- 
tended as a means of escape for insolvents, whose property was acquired and 
wliose debts were incurred in other occupations recently engaged in. If the 
right of the creditors to Instltute involuntary proceedings may be thus 
defeated by the debtors within the perlod allowed for the commencement of 
such proceedings, it could be defeated by a change of occupation made 
eoincidently with the commission of an act of bankruptcy, and an insolvent 
debtor would thus be permitted to dispose of a stocli of merchandise or 
other property, distribute the proceeds thereof in such manner as pleased him, 
immediately become for the time being a tlller of the soil, or a wage earner, 

* • * and so avoid the opération of the bankruptcy act. Such a resuit is 
not In accord wlth the purpose nor within the spirlt of the law. A pétition 
In an involuntary proceeding must be flled within four months after the com- 
mission Of the act of bankruptcy relied on, and, if an insolvent, who is 
engaged in an occupation which Is within the purview of the law, has com- 
mitted an act renderlng him amenable to its provisions, and desires within 
such perlod to adopt one of the calllngs favored by the law and exempted 
from Its opération in respect of Involuntary proceedings, he should not be 
permitted to carry wlth him the property previously accumulated, to the 
defraudlng of pre-existing creditors. The excepted occupations are not désign- 
as a refuge for Insolvent debtors, laden with property and fleeing from other 
calllngs. The right of the creditors to proceed within the period llmited after 
the commission of an act of bankruptcy cannot be thus defeated by the 
debtor." 

Closely in point is In re White Mountain Paper Co., 11 Am. Bankr, 
Rep. 491, 127 Fed. 180, where a corporation, organized under the laws 
of New jersey for the purpose of manufacturing pulp, acquired land 
and erected a plant in New Hampshire for the purpose of engaging in 
that business, but became involved before any direct manufacturing 
was donc. In holding it liable to proceedings in bankruptcy, notwith- 
standing the latter circumstance, it is said by Aldrich, J. : 

"The question * • * does not dépend upon • • * whether the 
corporation was at the particular time of the pétition actually engaged in 

* * * the procétes of manufacturing. My impression would be that the 
language 'engaged prlncipally in manufacturing * * * pursuits' was 
used for the purpose of deseriblng the klnd of a corporation which may 
be put Into bankruptcy, and that It was not inteuded that the opération of 
the bankrupt law upon a corporation of a klnd within the meaning of th«; 
statute should dépend upon the question whether It was actually engaged 
in manufacturing at the particular time when the pétition is flled." 

This case was affirmed on appeal (11 Am. Bankr. Rep. 633, 127 
Fed. 643, 62 C. C. A. 369) upon the somewhat narrower ground that. 
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in the opinion of the court, manufacturing, under the évidence, had 
in fact begun, although only in its earlier stages — a view which, while it 
may not adopt, does not detract from, tiiat expressed by the lower 
court. Finally, in Re Moench Co., 13 Am. Bankr. Rep. 240, 130 Fed. 
685, 66 C. C. A. 3,7, where the corporation at the time of fihng the pé- 
tition was in the hands of receivers appointed by a state court, it 
was contended, similarly to what it is hère, that the company, having 
ceased to do business when the receivers were appointed, was not 
within the provisions of the act. But it was said by Lacombe, J., 
speaking for the Court of Appeals of the Second Circuit: 

"No case Is clted in support of this proposition, and, in the absence of 
autliority, vve shall be unwilliug to hold that a corporation could thus easily 
avold the opération of the bankruptcy act by malcing a gênerai assignment, or 
by securlng the appointment of receivers, or by ceasing to do any business, 
before its creditors flled a pétition agalnst It" 

While neither of the authorities so cited may be in exact corre- 
spondence with the case in hand, the principle to be deduced from them, 
applicable thereto, is clear. The liability of a person, whether natural 
or artiiîcial, to bankruptcy is to be judged by the character of the 
pursuit in which such person was engaged at the time the debts due 
the petitioning creditors were incurred, with respect to which it may 
be conceded that, as to a corporation, its actual business is to be con- 
sidered, and not that which it might possibly hâve undertaken by vir- 
tue of authorized but unexercised powers. In re New York & W. 
Water Co., 3 Am. Bankr. Rep. 508, 98 Fed. 711; In re Tontine 
Surety Co., 8 Am. Bankr. Rep. 431, 116 Fed. 401. As to such debts, 
an individual does not lose his previous cliaracter by ceasing to carry 
on the business in which they were contracted and turning to another, 
in which he is not liable to bankruptcy, and neither does a corpora- 
tion, by stopping business altogether and going into liquidation, vol- 
untary or involuntary. In either case, as to debts previously con- 
tracted, the business character of such person, in the contemplation of 
the law, remains the same. Wherever, therefore, the principal place 
of business of such person has been established for the gréa ter part of 
six months preceding the filing of the pétition, and without regard to 
the business there carried on, as to debts previously contracted, proceed- 
ings may be maintained. 

This is not to deny the force of those cases which hold that, where 
a person ceases to belong to one of the excepted classes, he becomes 
liable according to the class in which he is found at the time proceed- 
ings are instituted. In re Matson, 10 Am. Bankr. Rep. 473, 123 Fed. 
743; Hofîfschlaeger v. Young Nap, 12 Am. Bankr. Rep. 521. It is 
simply that a différent principle applies. Nor does ft seem to make 
any différence that the debts due the petitioning creditors were in- 
curred before the change (Butler v. Easto, Doug. 395), provided only 
the act of bankruptcy has been committed since. Bailie v. Grant, 9 
Bing. 131. As declared in the latter case, "a debt contracted before 
trade, but remaining unpaid at and after the time the debtor enters 
into trade," is "a subsisting debt for every purpose, and subject to 
every conséquence which belongs to a debt originally contracted dur- 
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ing trade." But without enlarging upon this, vvhich is somewhat 
obiter, whatever be the rule where a change is made from an exempt 
to a nonexem.pt class, there can be no question as to what is the rule 
hère. 

The exceptions to the report of the référée are overruled, the issue 
raised by the plea is found in favor of the petitioners, and the respond- 
ent is directed to answer over within 10 days. 



ILLINOIS LIFE INS. CO. v. NEWJIAN, County Clerk, et al. 
(Circuit Court, D. Kansas, First Division. Septeuiber 30, 1905.) 

No. 8,337. 

1. Taxatto:^— Enjoining Coixection or Illégal Tax— Equitt Jueisdic- 

TION. 

A fédéral court of equity is without power to enjoin the collection of 
a tax levied under the authority of a state on the ground of Its illegality 
alone, although such power is confevred by statute on the courts of the 
State. 

2. SaME FEDERAL COUETS — ENFORCING STATUTORY KEMEUY. 

To authorize the granting of an injunction by a fédéral court of equity, 
facts must be alleged showing some recognized ground of equity Jurisdic- 
tion aside from the mère fact that an injunction Is prayed for, and from 
which It appears that complainant Is without adéquate remedy at law ; 
but, when such jurisdiction is shown, as incidental thereto the court may 
enforee an enlarged équitable right or remedy given by a state statute, 
as by the Issuance of an injunction to restrain the collection of an illégal 
tax. 

[Ed. Note. — For cases In point, see vol. 13, Cent Dig. Courts, §§ 797, 
976.] 

In Equity. On demurrer to bill. 

Mulvane & Gault and Long & Price, for complainant. 

Hazen & Gaw and Otis E. Hungate, for défendants. 

POLLOCK, District Judge. Complainant, an Illinois corporation, 
the owner of securities in the amount of $510,000, deposited with the 
treasurer of this state as a reserve fund for the benefît of its policy 
holders, brings this suit to enjoin the défendants, the proper taxing 
officers of the défendant board, from levying a tax against this prop- 
erty for the years 1894 and 1895. The foundation of complainant's 
suit rests on the claim that it is a citizen of the state of Illinois. 
Hence its personal property, although found in this jurisdiction, is not 
hère taxable. Complainant further claims the property is, in its nature, 
such that, under the laws of this state, it is exempt from taxation. 
Hence any attempt on the part of the défendants to levy or collect a 
tax thereon is illégal. A restraining order was heretofore granted, and 
a temporary injunction is now asked. Défendants demur to the bill 
for wam of equity. 

Many objections were urged by solicitors for défendants at the 
oral argument against the sufficiency of the bill to warrant this court 
in granting the relief prayed. It is urged the bill presented does not 
141 F.— 29 
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show défendants to hâve donc or threatened any act looking towards 
the fixing of a charge against complainant or its property, except 
such acts as involve thè judgment or discrétion of défendants in the 
discharge of their diities as oificers of the county, imposed by law. 
Hence it is contended the suit is prematurely brought. Again, it is 
contended the situs of the property is by the averments of the bill 
admitted to be vi^ithin this jurisdiction. Therefore it is contended 
the property is taxable hère, although the complainant is a citizen 
and résident of the state of Illinois. Again, it is urged the property 
'is not exempt from, but is the legitimate subject of, taxation in this 
jurisdiction. I shall, however, consider but one objection made to the 
bill, the décision of which, to my mind, is décisive of the controversy. 
Complainant bases its right to the extraordinary relief demanded 
upon the provisions of section 4700, Gen. St. 1901, of this state, as 
amended by chapter 334, p. 550, L,aws 1905, which reads : 

"An Injunction ]nay be granted to enjoin the illégal levy of any tax, charge, 
or assessment, or the collection of any illégal tax, charge, or assessment, or 
any proceeding to enforee the same, or to eiijoln any public officer, board or 
body from entering luto any contraet or doing any act not authorized by law 
that may resuit In the création of any publie burden or the levy of any illé- 
gal tax, charge or assessment; and any number of persons whose property is 
or may be affected by a tax or assessment so levied, or whose burdens as 
taxpayers may be increased by the threatened unauthorized contraet or act, 
may unité in the pétition filed to obtaiu such injunction. An injunction may 
be granted in the name of the state to enjoin and suppress the keeping and 
maintaining of a common nuisance. The pétition therefore shall be verified 
by the county attorney of the proper county, or by the Attorney General, 
upon Information and bellef, and no bond shall be required." 

This statute undoubtedly furnishes ample authority to the courts of 
this state to restrain by injunction the levy and collection of an illégal 
tax. It is also indisputable a fédéral court of equity may, in a 
proper case cognizable in a court of equity, afford to complainant the 
full measure of remedy granted by this statute. Ex parte McNeil, 13 
Wall. 236, 20 L. Ed. 634; Davis v. Gray, 16 Wall. 203, 21 L. Ed. 447; 
Case of Broderick's Will, 21 Wall. 503, 22 L. Ed. 599; Cowley v. 
Northern Pacific Railroad Co., 159 U. S. 569, 16 Sup. Ct. 137, 40 L. 
Ed. 363; Anthony v. Burrow (C. C.) 129 Fed. 783. But the Légis- 
lature of a state is powerless to enlarge or diminish the jurisdiction of 
the fédéral courts sitting in equity by any enactmenl it may make. 
Therefore, while the remedy provided by this statute may be afïorded 
by this court to complainant in a proper case arising in equity, yet 
some spécifie reason for a resort to a court of equity must be stated 
in the bill, some established ground of équitable cognizance averred, 
or jurisdiction does not attach. As bas been seen, the sole light 
of suit, the single claim made to the relief sought in this bill, is based 
on the ilkgality of the tax threatened to be levied. It is conclusively 
settled by an unbroken chain of décisions emanating from the Suprême 
Court that fédéral courts of equity will not enjoin the levy or col- 
lection of a tax on the single ground of illegality, but that some spécial 
circumstance, such as the avoidance of a multiplicity of suits, the 
casting of a cloud upon title to real estate, or some injury that cannot 
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be remedied by an action at law, instituted either before or after the 
payment of the tax, or other circumstance bringing the case within 
the well-recognized principles of equity, must be averred in addition 
to the single fact of the illegahty of the tax before a court of equity 
will take cognizance of the controversy and interpose by injunction. 
Dows V. City of Chicago, 11 Wall. 108, 20 L. Ed. 165 ; Hannewinkle 
V. Georgetown, 15 Wall. 548, 21 L. Ed. 231 ; State Railroad Tax 
Cases, 92 U. S. 575, 23 L. Ed. 663 ; Milwaukee v. Koeffler, 116 U. S. 
219, 6 Sup. Ct. 372, 29 L. Ed. 612; Shelton v. Platt, 139 U. S. 591, 11 
Sup. Ct. 646, 35 L. Ed. 273; Pittsburgh, etc., Ry. v. Board of Pub. 
Works, 172 U. S. 32, 19 Sup. Ct. 90, 43 L. Ed. 354; Arkansas Build- 
ing Association v. Madden, 175 U. S- 269, 20 Sup. Ct. 119, 44 L. Ed. 
159. In Dows v. City of Chicago, supra, Mr. Justice Field, speaking 
for the court, says: 

"Any deJay In the proceedlngs of the offlcers, upon whom the duty is devolv- 
Bd of coUecting the taxes, may dérange the opérations of govevnmeut, and 
thereby cause serions détriment to the puhlic. No court of equity will there- 
fore allow its injunction to issue to restrain their action, except where it may 
be necessary to protect the rights of the citizen whose property is taxed ; 
and he has no adéquate remedy by the ordinary processes of the law. It must 
appear that the enforcement of the tax would lead to a multiplicity of suits, 
or produce irréparable iujury. or, where the property is real estate, throw a 
cloud upon the title of the complainant, before the aid of a court of equity 
can be invoked. In the cases where equity has interfered, in the absence of 
thèse clrcumstances, it will be found upon examination that the question of 
jurisdiction was net raised, or was waived. * * * The party of whom an 
illégal tax Is collected has ordinarily ample remedy, either by action against 
the offlcer making the collection, or the body to whom the tax is paid. lîere 
sueh remedy existed. If the tax was illégal, the plaintiff protesting against 
Its enforcement might hâve had his action, after it was paid, against the offl- 
cer or the clty to recover back the money, or he might hâve prosecuted either 
for his damages. No irréparable injury would hâve followed to him from its 
collection. Nor would he hâve been compelled to resort to a multiplicity of 
suits to détermine his rights." 

In State Railroad Tax Cases, supra, Mr. Justice Miller, delivering 
the opinion of the court, says : 

"We do not propose to lay down in thèse cases any absolute limitation of 
the powers of a court of equity in restraining the collection of Illégal taxes ; 
but we may say that, in addition to illegality, hardship, or irregularity, the 
case must be brought within some of the recognlzed foundations of équitable 
jurisdiction, and that niere errors or excess In valuation, or hardship or in- 
justice of the law, or any grievance which can be remedied by a suit at law, 
either before or after payment of taxes, wIU not justify a court of equity to 
Interpose by injunction to stay collection of a tax." 

In Union Pacific Railway Co. v. Ryan, 5 Sup. Ct. 601, 28 L. Ed. 
1098, Mr. Justice Bradley, delivering the opinion, says: 

"Judge Cooley fairly sums up the law on this subject as follows: 'To en- 
title a party to relief in equity against an illégal tax, he must by his bill bring 
his case under some acknowledged head of equity jurisdiction. The illegality 
of the tax alone, or the threat to sell property for its satisfaction, cannot of 
themselves furnish any ground for équitable interposition. In ordinary cases 
a party must find his remedy in the courts of law, and It is not to be supposed 
he will fall to flnd one adéquate to his proper relief. Cases of fraud, accident, 
or mistake, cases of cloud upon the title to one's property, and cases where due 
is threatened with irrémédiable mischief, may demand other remédies thaa 
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those the common law can glve; and thèse, In proper cases, may be afforded 
in courts of equity.' " 

Tii Shelton v. Platt, supra, Mr. Chief Justîce FuUer says : 

"It was ruled in Dows v. Chicago, 11 Wall. 108, 20 L. Ed. 165, tliat a suit in 
equity, will not lie to restrain tlie collection of a tax on the sole ground that 
the tax is Illégal, but that there must exist, in addition, spécial circumstances 
bringing the case undei- some recognized head of equity jurisdiction, such as 
that the enforcement of the tax would lead to a multlpliclty of suits or pro- 
duce irréparable injury, or, where the property is real estate, throw a cloud 
upon the title of the çomplainant. And Mr. Justice Pield, speaking for the 
court, sald : 'The équitable powers of the court can only be invoked by the 
présentation of a case of équitable cognizance. ïhere can be no such case, at 
least in the fédéral courts, where there is a plain and adéquate remedy at 
law.' And, except where the spécial circumstances which we hâve mentioned 
exist, the party of whom au illégal tax Is colleeted has ordinarily ample rem- 
edy, either by action against the officer making the collection, or the body to 
whom the tax is paid. Hère such remedy existed. If the tax was illégal, 
the plaintiff protesting against its enforcement might bave had his action, 
after it was paid, against the officer or the city to recover back the money, or 
he might hâve prosecuted either for his damages. No irréparable injury 
would hâve followed to him from its collection. Nor would he bave been com- 
pelled to resort to a multlpllcity of suits to détermine bis rights. His entlre 
claim might tiave been embraced In a single action. We see no ground for the 
interposition of a court of equity which would uot equally justify such inter- 
férence in any case of threatened InvaiSion of real or Personal property." 

In Pittsburgh, etc., Ry. v. Board of Pub. Works, supra, Mr. Justice 
Gray, delivering the opinion, says: 

"The collection of taxes assessed under the authority of a state is not to 
be restrabed by writ of injunction from a court of the United States, uuless 
it clearly appears, not only that the tax is illégal, but that the owner of the 
property taxed has no adéquate remedy by the ordinary processes of the law. 
and that there are spécial circumstances bringing the case within some 
recognized head of equity jurisdiction." 

As has been seen, the claimed illegality of the levy is the sole ground 
on which injunction is hère sought. True, the bill contains the usual 
stock averment: 

"That the placing of an assessment against your orator on said tax rolls in 
respect of sald securities will acoomplish against your orator a great and ir- 
réparable damage, for which your orator has no adéquate remedy by the ordi- 
nary course of the law." 

This averment, however, is merely a matter of inference, and wholly 
insufficient to confer jurisdiction in equity vtpon this court. Shelton 
V. Platt, supra. The facts constituting the spécial circumstances of the 
case, showring the necessity of a resort' to a court of equity, and why 
the relief granted by a court of law will not be adéquate and suffàcient, 
must be set forth in the bill to ju,stify the interposition of a court of 
equity. 

As before seen, the Législature of the state may create a new 
ground of injunction cognizable and enforceable in a court of the state, 
and a state court may proceed to the granting of an injunction on such 
ground alone, for in this state ail distinction between actions at law 
and suits in equity is expresbly abolished by statute. The injunction 
granted in such case in the state court is not granted in a suit in 
equity. It is granted in the one forrn of légal proceeding authorized 
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by the Code; that is, in a civil proceeding. The Législature may also 
enlarge équitable remédies, and such enlarged relief may be afiforded 
complainant in a suit of équitable cognizance in the fédéral courts, 
but the Législature is wholly incompétent to create a new ground of 
équitable jurisdiction in the fédéral courts, for the distinction between 
suits in equity and actions at law hère prevails in ail its strictness, 
and this distinction is not a mère matter of form or mode of procéd- 
ure, but is a matter of substantial right, going to the very power of the 
court to proceed at ail. Fenn v. Holme, 21 How. 481, 16 L. Ed. 198 ; 
Thompson v. Railroad Companies, 6 Wall. 124, 18 L,. Ed. 165 ; Cates 
V. Allen, 149 U. S. 451, 13 Sup. Ct. 977, 37 L. Ed. 804 ; Mississippi 
Mills V. Cohn, 150 U. S. 203, 14 Sup. Ct. 75, 37 L. Ed. 1052. . This 
principle is well illustrated in the case of Holland v. Challen, 110 U. 
S. 15, 3 Sup. Ct. 495, 28 L. Ed. 52, a suit brought in the Circuit Court 
of the United States for the District of Nebraska to quiet title, and 
was grounded upon a statute of that state. At the time of the 
passage of the act it was the common, if not the universal, practice 
in courts of equity to require the complainant, in a bill to quiet title 
to lands, to aver, and, if denied, to prove, his possession of the lands 
at the commencement of the suit. This requirement, with others, 
was dispensed with by an act of the Législature of that state, and it 
was held in that case that a fédéral court of equity in Nebraska had 
jurisdiction of the suit, although the bill did not aver the possession 
of complainant at the time the suit was commenced. Mr. Justice 
Field, delivering the opinion of the court, says; 

"The truth is that the iurisdiction to relieve the holders of real property 
from vexations claims to it, easting a cloud upon their title, and thus digturb- 
ing them in its peaceable use and enjoyment, is inhérent in a court of equity ; 
and though conditions to its exercise bave at différent tinies been prescribed 
by that court, both in England and in this country, they may at any time be 
ehanged or dispensed with by the Législature without Impalring the gênerai 
authority of the court. Pomeroy's Equity Jurisprudence, § 1398. The .équit- 
able rights of parties in Nebraska, claiming the légal title to real property, 
are simply enlarged by its statute ; not ehanged in character. And the lan- 
guage used by this court, spealcing by Mr. Justice Bradley, in the Broderick's 
WUl Case, 21 Wall. .520, 22 L. Ed. 591, is appropriate hère : 'Whilst it is tme 
that altérations in the .iurisdiction of the state courts cannot affect the équit- 
able jurisdiction of the Circuit Courts of the United States, so long as the équit- 
able rights theniselves remain, yet an enlargement of équitable rights may be 
administered by the Circuit Courts, as weîl as by the courts of the state.' 
And it may be attirmed of this case, what was said as probably true of that 
one, that it Is 'a case in which an enlargement of équitable rights is effected, 
although presented in the form of a remédiai proceeding.' 'Indeed,' as the 
court there observed, 'much of équitable .iurisdiction cousists of better and 
more effective remédies for attaining the rights of parties.' " 

In other words, in that case, a cause of purely équitable cognizance, 
a suit to quiet title was presented by the bill. One of the terms upon 
which fédéral courts of equity were accustomed to grant the relief 
prayed was lacking. This term was supplied by an act of the Légis- 
lature of the state in which the controversy arose. This was held 
sufficient as an enlargement of the équitable remedy which might be 
granted. Such, also, is the holding in Clark v. Smith, 13 Pet. 195, 
10 L. Ed. 123, and kindred cases. In the case at bar the préventive 
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remedy of fnjunction applied -for is not a mère incident to tlie relief 
sought by the bill, but the injunction prayed is the very life of the 
bill itself, the sole relief demanded. Fédéral courts of equity hâve 
no jurisdiction solely for the purpose of granting an injunction. An 
injunction may be granted as an incident to other relief sought in 
the bill, or, in a suit arising from peculiar circumstances, constitut- 
ing a right of suit cognizable in a court of equity because the law can 
afford to complainant no adéquate and sufficient remedy, the right of 
injunction may be the very life of the bill ; but it is the peculiar facts 
and circumstances of the case which create the right of resort to a 
court of equity, and not the fact that injunctive reHef is demanded. 
In other words, the injunction constitutes the relief sought in a court 
of equity, and not the right of resort to, or the foundation of , the 
jurisdiction of a court of equity. An examination of the bill in the 
présent case shows no such peculiar circumstances or facts as justify 
a resort to a court of equity. No reason appears from the bill why a 
single action at law may not fully compensate complainant for any 
injury it may sustain if the threatened assessment be made and car- 
ried out on the tax roll. Indeed, it is difficult to conceive how com- 
plainant will be injured by the performance of the acts threatened 
by the défendants hère sought to be enjoined. In any view of the 
case, I am of the opinion the acts sought to be enjoined are not such, 
in their nature, as call for the interposition of this court at this time, 
under the showing made in the bill. 

It is therefore ordered that the demurrer to the bill be sustained, 
the application for temporary injunction be denied, the restraining 
order heretofore granted be discharged, and the bill dismissed. 



WEEMS STEAMBOAT CO. OF BALTIMORE, MD., v. PBOPLE'S STEAM- 

BOAÏ CO. et al. 

(Circuit Court, E. D. Virginia. October 17, 1905.) 

WHAEVES PtTBLIC CHAEACTEE MONOPOLY OF USE. 

A wharf bullt on the bank of a navigable river, not in a clty or town 
where there are a number of others, but at the terminus of public high- 
waya in the country, or at a suaall place, where it constitutes the only 
means by whIch the people of the communlty can reach the river and use 
the jnedlums of commerce navigatlng the same, and whlch was bullt for 
such use, or Is being so used, Is impressed with a public Interest; and a 
single carrier cannot, by purchaslng or leasing the same, couvert it into 
private property, so as to hâve tlie right to exclude the public or other 
carriers from nsing it for the loading or unioadiug of vessels on the pay- 
ment of reasonable wharfage. 

In Equity. On application for an injunction to restrain the use of 
certain alleged private wharves. 

The coiaplainant company, a corporation of the state of Maryland, the 
owner and operator of'a lineof steamers plying between the clty of Balti- 
more, in the State of Maryland, and the city of Fredericksburg, in the state 
of Virginia, said route being from Baltimore down Chesapeake Bay to the 
mouth of the Rappahaunoek river, and thence up said river to Fredericksburg, 
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filed Its bill In this cause to enjoln the People's Steamboat Company, a cor- 
poration of the State of Virginia, the owner and operator of a competing 
steamer to that of complainaut, from allowiug its steamer, the ïourist, to use 
certain wharves, 13 in number, on the Rappahannoclî river, owned or leased 
by the coœplainant eompany, becanse, as alleged, sald wharves were not 
public wharves, but the private property of the complainants. Upon présenta- 
tion of the blll, a rule was awardod requiring the défendant to show cause 
why the injunction prayed for shoiild not issue ; and, upon its return, affida- 
vits in favor of and against the motion were filed ; and the court thereupon, 
before granting the injunction. direeted a référence to a spécial master, with 
a View of ascertaining the status of the said wharves. A great mass of 
évidence was taken, and an investigation of the titles to the property made 
by the spécial master ; and, in an elaborate and able report, he concluded 
that ail of the said wharves were either owned in fee by the complainaut 
Company, or held by it under proper leases from the lawful owners thereof; 
and that said wharves, one and ail, were the private property of said owners, 
and private, as distinguished from public wharves. Exceptions were filed to 
this report by the défendant Company and fully argued before the court ; 
and the question for détermination is whether said wharves are, in point 
of fact, public or private wharves. If public, the défendant bas the right 
to the use of them as contended ; whereas, if private, such right does not 
exist 

The Rappahannock river is one of the ancient and important waterways of 
the commonwealth. The distance from its points of navigability at the 
city of Fredericksburg, to where It empties into Chesapeake Bay, is about 
120 miles ; and considérable commerce Is conducted upon it ; and the com- 
plainants and their predecessors bave for a long number of years (40 or 50) 
operated a line of steamers from the city of Baltimore, over sald route ; and 
on said river are loeated some of the oldest villages and towns In the state, 
notably at two of the wharves in question, Rappahannock and Port Royal, the 
latter place being one of the oldest, as It was at one time one of the largest 
ports of entry. In the common^vealth, although now it bas only some few 
hundred inhabitants. The complainants are the owners of six of the wharves 
under considération, having acquired the same from time to time during the 
opération of their line of steamers ; and they succeeded In leasing the re- 
maining seven of said wharves, shortly before the Institution of this pro- 
ceeding, and after the défendant eompany inaugurated its line of steamers 
on sald river. While the said 13 wharves involved in this proceeding by 
no means inelude ail the wharves or stopping places for vessels on the 
river, It may be said that they embrace the important wharves from which 
the passenger and freight business is chiefly procured, in passing up and 
down the river ; and that the business from said wharves is large. With 
possibly a single exception, thèse wharves are at the termini of public high- 
ways in the countles in which they are respectively built ; the character oT 
the business consists of passenger travel, and merchandise received over 
said wharves, consisting of the genei'al products of the country; and they 
are the usual shipping places of persons living in the immédiate neighbor- 
hood of the wharves, and of the inhabitants of the country for some dis- 
tance in the interior. That, at said wharves, United States post offices 
are established, at which the mail of the people for the surrounding country 
is procured ; and that, as to the wharves leased as aforesaid, the same were 
leased uixm a rental of a commission of 10 per cent, of ail freight charges 
and passenger tares collected by the complainaut at sald wharves, the owner 
of said wharves maintainlng an agent there to assist in mooring the vessels 
of the complainants making landings there, and In receiving and forwardlng 
freight therefrom ; and at some of the wharves sail vessels from time to 
time moor, and lade, and unlade, making proper compensation to the ownc:'s 
of the wharves for their use. 

H. St. George Fitzhugh and George W. Williams, for complain- 
ants. 

William D. Carter and A. T. Embrey, for respondents. 
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WADDILL, District Judge (after, stating tlie facts as above). 
While the spécial master is doubtless correct in his findings as to the 
actual ownership of the property rights in said wharves, namely, that 
they are the individual property of the several owners thereof, and, as 
such, pass regularly by the laws of descent and purchase, it by no means 
follows that said wharves are private as against the public ; that is, either 
the citizens desiring to use the wharves to reach the means of trans- 
portation upon and over said river, or owners of such methods of 
transportation plying the waters of said river; the obligation upon 
each being to render and pay to the wharf owner reasonable wharf- 
age and charges for the use of his property, under such proper and 
reasonable régulations as might be imposed either by law or by the 
owner of the property. 

Wharves belong to a class of property in which the public is con- 
cerned, and as to which the government has always reserved the 
right, as between its citizens, to regulate and control. This has pre- 
vailed in England from time immémorial, and in this country from its 
earliest colonization ; that is to say, the government has exercised 
the authority to regulate ferries, comraon carriers, hackmen, bakers, 
millers, wharfingers, innkeepers, etc. And hence this class of 
property, when used by the public, becomes afïected with a 
public interest, and it ceases to be juris privati only. As was said b}- 
Mr. Chief Justice Waite, in delivering the opinion of the court and 
discussing the subject under considération, in Munn v. Illinois, 94 
U. S. 136, U h. Ed. 77 : 

"This was said by Lord Chief Justice Haie more than 200 years ago. in his 
treatise De Portibus Maris, 1 Harg. Law Tracts, 78, and has been accepted 
without objection as an essântial eleiuent in the law of property ever since. 
Property does become clothed with a publie interest when used in a manncr 
ta make it of public conséquence, and alïect the comtnunity at large. When, 
therefore, one dévotes his property to a use in which the public has an in- 
terest, he in efCect grants to the public an interest in that use, and musî 
subtnit to be controlled by the public for the coinmon good, to the extent of 
the interest he has thus created." 

The question of what is technically a public, and what a private, 
wharf may be matter of some doubt; but there should be no serious 
question in this case as to the wharves under considération. Tlie 
Suprême Court of the United States, in Dutton and others v. Stro-g 
and others, 66 U. S. 23, 32, 17 L. Ed. 29, had under considération 
this précise question, as to when piers, landing places, and wharves 
were private, or became public wharves, although the property in such 
wharves remained in the individual owner ; and in apt language said : 

"And whether they are the one or the other may dépend, in case of dispute, 
upon several considérations, involving the purpose for which they were 
built, the uses to wliich they hâve been applied, the place where located, auJ 
the nature and character of the structure." 

Thèse wharves, it must be borne in mind, are not the landing places or 
piers of a line of steamers in a city, but mère wharves along the bank-, 
of a river in the country, in the main at the termini of public cou!it\ 
roads; and hence the means, and only means, whereby the people of tho 
community can reach the river and use the médiums of commerce m\:- 
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gating the same. Thèse wharves were ail built that they might be so 
used, and for the profit that was in the use ; and they hâve been con- 
tinually thus used, some of them yielding to the owners, because of the 
travel upon and over them by the pubhc, with the complainant and oth- 
ers, a large return ; and so long as they are thus used, as between the 
public and their owners, they are public, as distinguished from private 
wharves. Nor does the fact that the complainant does not charge wharf- 
age eo nomine, in its transactions with its patrons, change the charac- 
ter of the wharves ; since they built, used, and maintained them for the 
public generally, who used their v.diarves and their steamers, paying 
their passage and freight money, which includes wharfage; and they 
cannot thereby, whether actual wharfage is charged or not, either dis- 
criminate as between the public seeking to go upon and over the wharf, 
or public carriers seeking to lawfully ply the waters of said river. The 
complainant is a public carrier, using a public waterway ; and it cannot, 
by the mère fact of not charging wharfage at a wharf used generally 
by the public, secure a right to prevent any part of the public from using 
the v/harf upon equal terms with others. And least cf ail can they eut oft 
a competitor lawfully engaged in the navigation of such waterway from 
the free use thereof, and the right to hâve and receive the patronage of 
the public lawfully using such wharf, upon making or proffering proper 
compensation therefor. Itwill be readily seen that, if the complain- 
ant cculd exercise such a privilège as this, it would be a simple thing for 
the owners of a line of steamers to acquire ail the wharves on the river, 
and thereby subject the public to a monopoly from which there would be 
no escape, and deny to them the free use of the public waters of the 
commonwealth. If such a thing were possible, the continued improve- 
ment of rivers and harbors by the gênerai government would quickly 
cease, and the commerce of the country receive a serious setback. 

The question of private ownership of wharves is fully recognized in 
the case of Dutton et al. v. Strong et al., 66 U. S. 33, 17 L- Ed. 29, 
by the Suprême Court of the United States, in this language : 

"Undoiibtecîly, a riparian proprietor may constriict any one of thèse im- 
provements for his own exclusive use and henefit; and, if not located in a 
harbor, or other usual resting place for vessels, and, if confined vvittiin the 
shore of the sea or the unnavigable v^-aters of a Iake, and it had not 'been 
used- hy others or hekl out and intended for sucli use, no implication would 
arise, in a case liUe the présent, that the owner had consented to the mooring 
of the vessel to the bridge pier." (Court's italics.) 

That is to say, riparian owners can construct and maintain, for their 
own exclusive use and benefit, private wharves upon their property ; 
and, as long as they so use them, they are not affected with a public iii- 
terest; and a temporary use by another, by spécial arrangement with the 
owner, might not afïect the character of such wharf. Transportation 
Co. V. Parkersburg, 107 U. S. C91, 699, 2 Sup. Ct. 732, 27 L. Ed. 584. 
But a gênerai or habituai use thereof by persons other than the owner 
will relieve the property of its private character. No hardship would 
befall the owner of the private property by this interprétation, in that 
it could or might be claimed that it was a deprivation thereof, and the 
appropriation of the same to pu!)lic use williout proper compensation. 
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This phase of the question was considered by the Suprême Court of 
the United States in the case of Munn v. Illinois, 94 U. S. 135, 34 L. 
Ed. 77, and the suggestion refuted ; and in this sâme case, the court, 
at page 136, 94 U. S. (34 L. Ed. 77), speaking of the owner, said : 

"He may withdraw his gr.int by discontlnuing the use; but, so long as 
he maintalns tbe use, he must submlt to the control." 

The owners of wharves hâve a complète remedy within their own 
hands, if, in point of fact, they be private, as distinguished from public 
wharves. They hâve the right to withdraw the use of their wharves 
entirely from the public. But they cannot allow the latter to use the 
wharves, or use them themselves in their business as public carriers for 
the public, and discriminate between them in their use. 

In what has been said, no opinion is meant to be expressed upon any 
question affecting the ownership of wharves and piers in cities and 
towns of the commonwealth, or harbors or places where there may be 
more than one landing place, as entirely différent considérations may dé- 
termine a controversy arising over such property, and under such cir- 
cumstances. The fact of the existence of a différent rule as to wharves 
like the ones in question, along the banks of a river in the country, where 
they may be said to be the only means of communication by the public 
with the waterway, from those in the harbors of cities or towns, where 
there are not unfrequently many and other wharves and landing places 
for the landing and embarking of passengers and f reight, has long 
since been recognized ; and much can be said as to the necessity for, and 
the wisdom of, such distinction. The location of wharves in the coun- 
try, the meandering of the river, the character of the river banks, the 
condition of marshes along the river courses, the fact that the forests 
and country along the river and adjacent to such wharves for long dis- 
tances might not be opened up, would one and ail tend to show the rea- 
son for the existence of a différent rule. This fact was recognized by 
Sir Mathew Haie long ago ; and the Suprême Court of the United 
States, speaking through Mr. Justice Bradley, referring to that learned 
jurist, in Transportation Co. v. Parkersburg, 107 U. S. 699, 3 Sup. Ct. 
739, 37 L. Ed. 584, said: 

"Whether a private wharf may be malntained as such, where It Is the only 
facillty of the klnd in a particulat port or harbor, may be questloned." 

And in treating of this subject, Lord Haie, in his treatise De Jure 
Maris (Hargreaves, Law Tracts, 77), says: 

"A man, for hls own private advantage, may, In a port or town, set up a 
wharf or crâne, and may take what rates he and his customers can agrée 
for cranage, wbarfage, housellage, pesage ; for he doth no more than is 
lawful fof any man to do, vîz., makes the most of his own. * * • If the 
klug or subject hâve a public wharf, unto which ail persons that come to 
that port must come and unlade or lade their goods as for the purpose, be- 
cause they are the wharfs only lieensed by the king, or because there Is no 
other wharf in that port, as it may fall ont where a port is newly erected, in 
that case there cannot be taken arbitrary and excessive dutles for cranage, 
wharfage, pesage, etc., neither can they be enhanced to an immoderate rate : 
but the dutles must be reasonable and nioderate, though settlod by the klng's 
Ucense or charter. For now the wharf and crâne and other conveniences are 
affeeted with a public Interest, and they eease to be juris privati only ; as 
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If a man set out a street in new building on his own land, It Is now no 
longer bare private interest, but is affected by a public interest." 

This quotation from Lord Haie has been referred to approvingly by 
the Suprême Court of the United States at least twice — in the case of 
Munn V. Illinois, 94 U. S. 113, 24 L. Ed. 77, and Transportation Co. v. 
Parkersburg, 107 U. S. 699, 2 Sup. Ct. 739, 27 L. Ed. 584. Réf- 
érence may also be had to Gould on Waters (3d Ed.) § 119 ; Barrington 
V. Commercial Dock Co. (Wash.) 45 Pac. 748, 33 L. R. A. 116, and 
cases there cited; Oregon Short Line v. Ilvvaco Ry. & Nav. Co. (C. C.) 
51 Fed. 611; Indian River Co. v. E. C. Transportation Co. (Fia.) 10 
South. 485; Sherlock v. Bainbridge, 41 Ind. 35, 13 Am. Rep. 302. 

The array of authorities cited by the complainant in support of its 
several contentions, and which largely treat of the rights of riparian 
owners to the status of wharf property in cities and towns, and ports 
where there are more than one wharf, and the title to private property 
in wharves, hâve been carefully considered by the court; and, while 
some of the cases apparently conflict with the views herein expressed, 
the court feels controlled by the authorities relied upon as the basis 
of this décision. 

The conclusion of the court is that the injunction asked for should 
be refused, at the cost of the complainant. 



BREW T. COCHRAN et al. 

(Circuit Court, M. D. Pennsylvanla. November 11, 1905.) 

No. 11. 

1. Pabtnebship — Suit fob Settlement Against Suevivino Paktneb — Par- 

ties. 

To a suit in equity by the Personal respresentative of a deceased part- 
ner against a sole surviving partner, to whom also ail the assets of the 
partnership hâve been transferred as trustée under an agreement between 
ail parties in interest, to obtain a final settlement of the partnership af- 
fairs, the Personal représentatives of other deceased partners are indis- 
pensable parties. 

2. Same — RiGHT TO Maintain Suit fob Settlement. 

Ail but one of the members of a banlving partnership died before the 
tlme fixed for its termination. The articles provided that on the death 
of any partner his capital should remain in the firin until that tlme, and 
should share in the profits unless otherwise mutually agreed. Ifor some 
tlme the surviving partner carried on tbe business, and then by agree- 
ment of ail parties in Interest the business and the greater part of the 
assets of the flrm were transferred to a corporation in exchange for its 
stock, which was placed in the hnnds of the surviving partner as trustée. 
Held, that the Personal représentative of one of the partners, who had 
been dead eight years, and upon whose share no profits bad beau paid, 
because his right was disputed, was entitled to maintain a suit in equity 
for a settlement and accounting without waiting until the remuant of the 
partnership had been fully closed up ; it being within the power of the 
court to protect the interests of ail concerned in the final decree. 

In Equity. On demurrer to bill. 

Charles P. Hewes, for plaintiff. 
Seth T. McCormick, for demurrer. 
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ARCHBALD, District Judge. The plaintiff's intestate, George W. 
Jackson, was a member of the copartnership of Jackson, Hastings & Co., 
organized August 31, 1897, to engage in the gênerai banking business at 
Bellefonte, Pa. Two months later, on October 22, he died ; and Henry 
C. McCormick and Daniel H. Hastings two other members hâve also 
died since then, the one in May, 1902, and the other in January, 1903, 
leaving J. Henry Cochran as the sole survivor. As recited in the co- 
partnership agreement, Jackson had a six-fifteenths interest in the busi- 
ness, Hastings had five-fifteenths, McCormick two-fifteenths, and Coch- 
ran two-fifteenths. By the second article, the copartnership was to con- 
tinue 10 years ; and by the fourth article, it was provided, that, in case 
of the death of one or more of the partners before the expiration of that 
term, the capital of such partner or partners should remain in the busi- 
ness, unless otherwise agreed to, but that the légal représentatives of any 
such partner should be paid 6 per cent, per annum on the capital so left 
in it, and should also participate in the earnings to the same extent as 
the deceased partner himself would hâve done if living; the business, 
however, to be exclusively managed by the surviving partners or partner, 
and the légal représentatives of the deceased partners to hâve no voice 
therein. In accordance with what was so provided, the business of the 
partnership continued, notwithstanding the death of its several members, 
up to January last, and twice in this interval the plaintiff by suit in the 
State courts has endeavored to obtain a récognition of the interest of the 
estate which he represents in its affairs, and a participation in the prof- 
its derived theref rom, as secured to him by the articles quoted. But in 
each case, without avail ; it being held that, by reason of the ten-years 
provision, the suit was prématuré. Brew v. Hastings, 196 Pa. 222, 46 
Atl. 257 ; Id., 206 Pa. 155, 55 Atl. 922. Now, again, the same position 
is taken, but for somewhat différent reasons, the facts having changed, 
and the question is whether the plaintiff is still in advance of his rights. 

After the death of the other two partners and the final disposition of 
the second suit, the parties to the présent bill, consisting of the surviv- 
ing partner and the légal représentatives of the three who are deceased, 
came together, December 24, 1903, and entered into a new agreement. 
By it (article 1) the provision for the continuance of the copartnership, 
contained in the original articles, was abrogated, the same being thereby 
terminated, as it is said, by mutual consent. Recognizing the desirabil- 
ity of the partnership being merged into a trust company to be organiz- 
ed under the laws of Pennsylvania, it was further agreed (article 2) that. 
as soon as such trust company should be incorporated, ail the assets and 
property of the firm should be transferred and conveyed to it, and capital 
stock therein be received in return, to the extent of the net value of the 
property turned over less the liabilities assumed ; such value to be deter- 
mined (article 3) by agreement between the parties and a committee of 
stockholders ; and the stock (article 4) to be issued to and held by the de- 
fendant J. Henry Cochran as trustée for ail parties, until their rights 
should be determined and a distribution of the stock made. It was, 
however, further provided (article 5) that immediately upon the forma- 
tion of the trust company, and the issue and delivery of the stock, any of 
the parties in interest should be entitled to require a distribution of it. 
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and a settlement of the affairs of the copartnership, the same as tliough 
Mr. Cochran was the sole surviving member without any provision 
(such as had previously existed) for the continuance of the business; 
for which purpose, suits at law or in equity, if necessary to compel a set- 
tlement and distribution, could be maintained. Nothing in the agree- 
ment, however, as it was declared (article 6), should be construed into 
an admission that the estate of the plaintifif's intestate had any interest 
in the assets of the copartnership, which the others expressly denied, the 
sole purpose of the agreement— as it is stated — ^being to substitute the 
trust Company stock for the existing partnership assets, with the right to 
an immédiate accounting instead of waiting until the end of the 10 years. 
It was also, at the same time, provided (article 7) that the agreement 
was only to be operative upon the organization of the proposed trust 
company, and that it was to be deemed canceled unless this was accom- 
plished and a sale of the assets efifected within four months. 

The proposed trust company was subsequently organized, although 
not within the time contemplated, and only a part of the assets were ac- 
cepted, necessitating another agreement, which was entered into January 
2, 1905, between the trust company and the présent parties. By it the 
latter agreed to sell and transfer to the trust company ail the property 
and effects of the copartnership, excepting; (a) notes, accounts, and in- 
debtedness, due thereto by plaintifï's intestate; (b) notes made or en- 
dorsed by Henry Green, amounting to $20,000, with the collatéral de- 
posited therewith as security, and (c) two certain notes aggregating 
about $4,400, one made by the Aultman Company, and the other by the 
Western Manufacturing & Supply Company and indorsed by the Ault- 
man company ; ail of which were to remain the property of the copartner- 
ship. In considération of this, the trust company agreed to assume ail 
the liabilities of the bank as shown by the books, and to issue at once to 
J. Henry Cochran, trustée, as provided in the agreement of December 
24, 1903, $70,000 of fully paid up stock. It was still further agreed 
that the fîrm of Jackson, Hastings & Co. should indorse certain notes 
(presumably part of the accepted assets) ; one made bv J. W. Gephart 
for $6,000, due February i, 1905, and indorsed by F. H. Clemson, and 
another by the same maker for $5,000, due February 10, 1905, and in- 
dorsed by the Bellefonte Furnace Company, and should also guar- 
anty payment of a certain note, made by W. R. Jenkins for $3,000, in- 
dorsed by the Jenkins Iron & Steel Company, and secured by a bond of 
the Howard Iron & Steel Company ; the indorsement of thèse notes or 
any renewals not to continue longer than a year from the date of the 
agreement. The several matters which were so provided for were ail 
carried out, and it is to secure the share due to the estate which he rep- 
resents, in what lias been so realized, that the plaintif! brings this suit. 

As already stated the principal objection made to it is that it is préma- 
turé. The further objection that it should be against Mr. Cochran 
alone, as sole surviving member of the original copartnership, as well as 
the trustée to whom the stock of the trust company has been issued, is 
readily disposed of. As already appears, the other défendants are the 
Personal représentatives of the two other deceased members, and while 
the plaintiff may not be entitled to the same measure of relief against 
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them as agaînst Mr. Cochran as parties directly înterested, they are in- 
dispensable to any suit which attempts to pass upon and settle the inter- 
est of the plaintiff's intestate in the affairs of the partnersh'ip, involving 
as it does an adjustment of the equities between him and his former 
partners. 1 Dan. Chanc. Prac. 216. 

The objection that the suit is brought too soon résolves itself into the 
argument that an accounting cannot be required until there can be sub- 
stantially a complète one ; and cannot theref ore be demanded hère, there 
being outstanding and unsettled matters, such as the several notes which 
the trust company declined to take, or which it required the fîrm to in- 
dorse or guaranty. The bill was filed April 7, 1905, some three months 
after the agreement with the trust company, and the large body of stock 
thereby called for, had admittedly been issued to Mr. Cochran at that 
tîme. And while it is not averred that the excepted assets, or the notes, 
which the firm was required to guaranty, hâve been realized upon, and 
the possibility of the latter remaining open for a year is apparently con- 
templated, it is also a posgibility that they hâve in îact long since been 
taken care of , or, if not, hâve been found practically worthless, the plain- 
tiiï in either case being entitled to an account. There is certainly a strong 
appeal for it under the showing that has been made. The plaintiff's 
intestate has now been dead over eight years, and the settlement of his 
efetate has been necessarily held up until it could be known, whether any- 
thing was coming to it from this source. The défendants deny that he 
had any interest in the partnership (although the original articles recite 
that he had six-fîfteenths) ; whatever he had being exhausted — as it is 
claimed — by his indebtedness to the fîrm. If it should prove that he had 
none, the controversy, which has been dragging its slow length along ail 
thèse years, will be brought to an end, to the relief, as it would seem, of 
ail parties. But if, on the other hand, it should be found that he had, 
his estate, to that extent, with no apparent reason, has been kept out 
of the interest due it yearly on the capital left with the firm, as well 
as its proportionate share of the profits, both of which were stipulated 
and provided for by the original articles. 

Finally, by the arrangement with the trust company, the available as- 
sets of the firm, constituting by far the greater bulk of them, were dis- 
posed of, and stock in that institution secured therefor, which is capable 
of division among the parties, according to their respective interests, 
and which they are therefore entitled to hâve distributed, without more. 
Denver v. Roane, 99 U. S. 355, 23 L. Ed. 476. Moreover, by the ex- 
press provision of article 5 of the agreement of December, 1903, either 
party was to hâve the right to call for this, as well as for a settlement of 
the unsettled affairs of the copartnership, and to enforce it by suit at law 
or in equity ; which, of itself, is a sufficient warrant for this bill. It is 
contended that this was constrnctively abrogated by the subséquent 
agreement of January 2, 1905, by which the inability of the parties to ful- 
ly dispose of the property of the firm, as previously contemplated, is 
recognized, the unaccepted assets being thrown back on their hands, 
and others required to be guarantied, leaving the partnership af- 
fairs correspondingly open and unliquidated. But the agreement of 
January 2, 1905, was intended to carry out that of December 24, 1903, 
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which, although limited by its own terms, it expressly déclares to be in 
force ; and, if so, the plaintiff bas a right to appeal to it. Outside of its 
provisions the défendants would admittedly be bable to account after a 
substantial liquidation, and much more would they in the face of tbem. 
And unless therefore it is clear that something material is to be obtain- 
ed out of the doubtful and discredited assets which remain, it would be 
a hardship on those who are interested in the estate, which the plaintiiï 
represents, to longer wait upon them. If occasion should be found in 
the cour'-" of the accounting for protecting the défendants, or either of 
them, ag 'nst indorsements or obligations assumed in accordance with 
the agreement of January 2, 1905, there is no difïîculty in providing for 
it in the final decree, and it affords no ground for not proceeding there- 
to. 

The demurrer is overruled, with leave to the défendants to answer 
over within 10 days. 



In re KAPLAN et al. 

(District Court, E. D. Pennsylvania. December 16, 1905.) 

No. 1,997. 

Bankkuptcy — DiscHABGE — Obtaining Cbedit on False Statement. 

An objection to tbe discharge of bankrupts under Bankr. Act July 1, 
1898, e. 541, § 14b (3), 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427], as 
{.jiended in Act Feb. 5, 1903, e. 487, 32 Stat 797 [U. S. Comp. St Supp. 
1905, p. 684], on the ground tbat they obtalned property on crédit from the 
objecting créditer upon a materially false statement in writing, further 
specified as being a statement in writing of their assets and liabilitiea 
made for the purpose of obtaining a loan, is not sustained, where the 
évidence shows that the statement was given to the créditer 10 weeijs 
before the loan was made, that he refused to make a loan thereon, and 
afterwards made it on security glven at the tlme and which was deemed 
by him sufflcient. 

In Bankruptcy. On review of report of référée. 

The following is the report of Référée David Werner Amram : 

An adjudication in bankruptcy In the above matter was entered on August 
10, 1904, and the cause referred to me as référée. Thereafter the bankrupts 
flled their pétition for discharge, and Daniel Myers, Jr., of Philadelphia, one of 
their creditors, fîled spécifications of objection thereto. On March 22, 1905, your 
honorable court referred the said pétition of the bankrupts for their discharge 
and the spécifications of grounds of opposition to me to ascertain and report the 
facts with the testlmony and my flndlngs thereon. In complianee with the said 
order I gave due notice to the attorneys for the bankrupts and the objeetiiig 
créditer, and held a meeting for hearing uixrn the said objections on April 4, 
1905, at 3 :30 p. m., when I was attended by the bankrupts and their attornoy 
Bernard Pockrass, Esq., and the objecting créditer aud bis attoriiey, Henry 
N. Wessel, Esq. Testimony was taken at this meeting, and tbe meeting was 
adjeumed from tlme to time for the purpese of taking further testimony. A 
record of the said meetings and a transcrlpt of the testlmony takeu is hereto 
attached. 

The objection to the bankrupts' discharge is based upon section 14b (3) of 
the bankruptcy law (Act Juiy 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 
1901, p. ;M271k to wit, that the "bankrupts bave hitherto and prier to their ad- 
judication in bankruptcy, obtaiued from this déponent property on crédit upon 
a materially false statement In writing made to this déponent for the pur- 
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pose of obtalnlng such property on crédit" ; speclfylng more parttcularly that 
on February 4, 1904, the bankrupts requested a loan of $800 from the object- 
Ing créditer, and made and submltted for hls considération a statement in 
writing as follows : 
"To D. Myers, Jr., of Philadelphla : 

"The undersigned, for the purpose of procurlng crédit from time to tinio 
from you for the negotlable paper of the undersigned or otherwise, furnish 
you with the following statement which fully and truly sets forth the tiuau- 
oial condition of the undersigned on the 4th day of Feb. 1904, which statement 
you can conslder as continuing to be full and aceurate unless notice of change 
is given you. The undersigned agrée to notify you promptly of any change 
that materlally reduces the pecuniary responsibtlity of the undersigned. 



Assets. 

Heal Estate (Âsse'â Value % ) 

Market Value $12 000 

Merchandise on hand cost 7 000 

Merchandise in transit 

Bills Reoeivabie 75 

Outstanding accounts new 800 

Outstanding accounts 6 mos. old 

Cash in bank and on hand 600 

Machinery and Ptxtures : 

Horse and Wagon 600 

Other asseta not epeclfied above 

$20 875 



Liabllltles. 

Mortgages..» , $9 000 

Bills Payable 

Amount due for mercbandise on 
hand 3 000 

Amount due for merchandise in 
transit 

Other liabilities not specilied above,. 

Loans from Banks or Trust Co 

$12 000 



Description et Real Estate and In Whose Name in my name House & 

Liotte 710 S. 5th St 
Lotte 26 X 37 Foed 

Do You Borrow on Accounts ReceivaWe? No. 

What Banks or Trust Company are You Depositing With? CenteraU 

Hâve You Given Judgment Notes to Any Peraon or Firm 
to Seeure Them? Answer No. No. 

To What Bxtent are Bndorser on Other Paper? Answer No... No. 
Insurance Carried on Real Estate. $9,000.00. On Stock. $8,000.00. 
Do You Carry Life Insurance? Yes. What Amount? $23,000... 
To Whom Payable? In our name. 

"The above Is a true statement of our condition this fourth day of Feb., 1904. 
"[Signed] Nathan Kaplan. 

"Franlc Skwersity. 

"Kaplan & Slcwersk.v." 
Indorsed: "Statement Kaplan & Skwersky, made February 4, 1904." 

• — and that the déponent relylng upon thIs statement loaned the bankrupts the 
Buni of $300 'in cash. 

The objecting créditer further avers that the statement was materially 
false in four particulars : (1) That the bankrupts did not own the real estate 
mentioned in said statement. (2) That they did not bave on hand merchan- 
dise to the value set forth in said statement. (3) That they owed more than 
$3,000, as stated by them. (4) That they had given judgment notes to divers 
persons, flrms, and corporations. 

The statement in writing above referred to was offered in évidence, and it 
Is admitted that the signatures thereto are In the handwriting of the bank- 
rupts. 

From the testimony taken before me, I find and report the following facts: 

That on February 4, 1904. the bankrupts called on Daniel Myers, Jr., the 
objecting creditor, at hls office in the building of the Central Trust Company, 
Philadelphla, and asked him for a loan of $500. At that time, ICaplan. one of 
the bankrupts, was about to purchase a hotise and lot 710 South Fifth street, 
Philadelphla. Myers requested them to give him a statement of their financial 
condition. Kaplan informed him that he was about to purchase the above- 
mentloned property, the priée of which was $12,000, and that a mortgage of 
$9,000 was to be placed on it ; that he valued the business of the flrm at $7,000, 
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and that they owed $3,000; that they had bllls recelvable of $75, new out- 
standing accounts of $800, cash In bank and on hand $500, and a horse and 
wagon worth $500; that he carried no llfe Insurance, but that hls partner 
Skwersky had a poliey for $1,000. 

■At the time of this interview Myers, the objecting créditer, using one of tbe 
blanks of the Central Trust & Savings Company, with whicb he was con- 
nected, prepared a statement from the answers of Kaplan and ofCered it to the 
bankrupts for their signature. They sigued it, and were told by Myers to 
come in a few days for an answer. A few days later Skwersky, one of the 
bankrupts, called on Myers, tbe objecting creditor, who then told bim that be 
declined to give him any money on account of the statement, but suggested 
that if the bankrupts could give him any real estate security he would make 
tbe loan. Skwersljy ieft Myers without receiviug the money and thus the 
matter ended. 

On February î)th, five days after the above statement was given, the property 
above raferred to, 730 South Fiftb street, was bought by Kaplan, one of the 
bankrupts. whose onsh hook shows thiit on that date he paid to William H. 
Moss $585 ; $500 of which was on account of the purchase price of this pièce 
of real estate. More tiian two months after tiiese events tbe bankrupts re- 
newed their application for a loan with Myers, who again declined to niake it 
because they had no real estate. He was informed, however, by Skwersky 
that he (Skwersky) had paid in $208 on account of the 20-year endowment 
poliey on his life for .Sl.OOO. and Myers agreed to tiinke a loan of .Ç200. if this 
poliey were assigned to him as collatéral security. Skwersky told Myers that 
$200 was not enough for him, and the latter then agreed to nialte a loan of 
$300, provided the poliey of life insurance was assigned to him, and the bank- 
rupts would give him their judgment note for $300. This was agreed to and 
on April 18, 1904, the Judgment note signed by the firm and by Skwersky in- 
dividually for $300 was deliverod to Myers, and Skwersky's poliey of life 
insurance Issued by the New York Life Insurance Company for $] ,000, was as- 
signed to Mm, and he thereupon paid over to Skwersky $282, deducting $18 
for reasons which do not appear in évidence. 

I am convlnced from the testimony that the objecting creditor did not 
make the loan of $300 on Aprii 18, 1904, on the faith of the statement signed 
by the bankrupts on February 4. 1904. His answers to questions on tliis 
point are significant: "Q. Why didn't you give them the money when the 
statement was signed? A. Because it didn't suit me at that time. Q. Why 
didn't it suit you at that time? A. Because I didn't feel like giving it to tbeni 
at that time. 0. Why didn't you feel like .giving it to them at that time? A. 
I can't tell you." Immediately before giving the above answers be was asked: 
"Q. Then you did not give them any money on the streugth of this statement?" 
to which he replied : "A. Yes ; that statement had a great deal to do with it. 
That had ail to do with it. If they were perfectly responsible, tbe way they 
had been telling me." 

In spite of tbis answer of Myers, I am convlnced from bis other answers 
and from the other testimony in the case that the statement had nothing to 
do with the loan, and that he made tbe loan to them on wbat be believed at 
that time to be entirely good security without considering tbe statement wbicl) 
they had made to him 10 weelcs before. In view of thèse findings of fact. ! 
am of the opinion that the objet-ting creditor has failed to prove, as required 
by the bankruptcy law, that tlie bankrupts obtained property on crédit from 
him upon a materially false statement in writiug made to him for the pur- 
pose of obtaining such property on crédit, and that therefore the objections to 
the discharge should be dismissed and the discliarge granted. 

Counsei for the objecting creditor bas argued that the printed words at Ihe 
head of the statement of February 4. 1904. are of such a character as to ;iind 
the bankrupts by the statements made and to justify tbe objecting creditor in 
oft'ering the statement as a basis for liis oiyection to tbe discliarge. 

The following are the printed words at tlie head of tbe said statement: 
"The undersigned, for tbe purpose of procuring crédit from time to time t'ram 
you for the negotiable paper of tbe undersisned or otherwise. furnisli you 
with the following statement, which fully and truly sets forth the financial 
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condition of the underslgned on the day of 190 — , which statement 

you can conslder as continuing to be full and accurate unless notice o£ cliange 
Is given you. The undersigned agrée to notify you promptly of any change 
that materlally reduces the pecunlary responslblUty of the undersigned.'* The 
blanlis In the above heading were fllled In with the date February 4, 19(U. .It 
may very well be that if a loan had been œade by Myers on or about the 4th 
day of February, 1004, on the faith of thls statement, and that subsequently, 
say 10 weeks later, a new loan had been made, the statement might hâve with 
justice been considered to be still in force, and its contents, true or faise. 
binding on the bankrupts. In other words, it might then be considered a 
continuing statement, but in view of my findings of fact that no loan whatever 
had been made on this statement, and that the loan actually made was 10 
weeks after the statement was given upon securlty not mentioned in the state- 
ment, I cannot agrée with the conclusion of law urged by the attorney for the 
objecting créditer that this Is a continuing statement and binding on the 
bankrupts. This would only be possible lu one of two cases, either that a 
loan had originally been made at the time when the statement was given and 
the statement thus kept alive, or that it was clearly understood between the 
parties, and appeared so from the évidence, that notwithstanding the fact that 
the loan was made 10 weeks after the statement was given the statement was 
considered by both parties to be still in full force. 

Thus far, I hâve not considered the question of the truth or falsity of the 
statement, believing that thls Is an Immaterial matter in view of my finding 
that the statement was not the basis of the crédit. The cireumstances surround- 
ing the exécution of the statement and certain facts in the statement itself 
hâve raised the gravest doubt in my mind as to whether the bankrupts were 
reaily advised of the nature Of the statement that they were signing. The 
bankrupts are both illiterate men. The transaction took place in the office of 
Myers In the Central Trust Company's building. The only other person 
présent was Mr. Myers' stenographer, and her testimony as to the cireum- 
stances Is not convlncing. She was called as a witness by the objecting 
creditor and said among other thlngs : "They [the bankrupts] didn't seem 
to understand the questions, so Mr. Myers read them off to them, and they 
answered them, and he wrote it down as they answered them. It was then 
reread to them, and they said It was correct and signed it. And I wrote 
on the back the name, and when it was made, and put it in Mr. Myers' 
safe." I am convinced that this statement of the stenographer is not true, 
because there are at least two facts in the statement which must neees- 
sarily hâve led to some dispute and change in the statement before signa- 
ture. One of thèse facts is the answer to the question "Q. What banks or 
trust Company are you depositing with?" and the other is the answer to 
the question as to what amount of life Insurance was carried. To the first 
of thèse questions the answer appearing in the statement Is "Centeral." 
Now this paper was signed In the building of the Central Trust Company and 
was wn'tten by Mr. Myers, who is connected with the Central Trust Company. 
and yet, It appears positively from the testimony that the bankrupts never had 
an aecount with the Central Trust Company or the Central National Bank. 
I cannot believe that the banki-upts would make a statement like this If it 
were not true, and therefore, am driven to the conclusion that they did not 
make the .statement. I cannot believe. that the bankrupts would bave thi; 
audacity to go into the building of the Central Trust Company and attempt to 
do business with a person connected with that institution and try to make him 
believe that they were depositors in that institution when, as a matter of fact, 
they were not. The statement shows that to the question concerning the 
amount of life Insurance carried by the bankrupts the answer is $25,000. I 
do not believe that this statement was read to tlie bankrupts and that they 
admitted it to be correct. It is improbable on the face of it considering the 
financial standing of the bankrupts as shown by other parts of this document ; 
it is admitted by Myers in his testimony to be a clérical error on bis part ; 
and it seems to show upon careful insi)ection that the figure "2" lias been 
vvritten over the figure "1." There is no évidence as to the latter point and it 
Is the resuit of my own examlnation with a low-power magnifying glass. 
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Tbe testîmony of the stenographer shows an unmlstakable désire on her part 
to inake her statement as favorable as possible to the objecting credltor. She 
even went so far as to say that the eheck for the loan was glven immediately 
after the statement was slgned; but, under cross-examination, she was 
obliged to modify her statement. The faet is that no money was given at ail 
imtii 30 weeks thereafter. She aiso appeared anxious to make it elear that 
she was présent and heard the entire conversation between Mr. Myers and 
the bankrupts but was obliged to admit that part of it was in German, part 
of it in English and part of it in lïebrew, and that she only understood the 
English. I believe that this lady's linguistic acquirements do not warrant 
her in stating that part of the conversation was in Hebrew ; what she i)rob- 
ably meant was that the Gernian spoken by the parties was not the classioal 
German, but the dialect spoken by immigrant Jews of Bastern Europe. She 
furthermore stated that she left Mr. Myers' employ about January or Febru- 
ary, 1905; whereas, Mr. Myers, testifying before me on April 4, 190.5, said: 
"I had a young lady there. She was attending to my books. Miss l'crkins. 
She is still thei-e yet." There can be no doubt that on February 4, 1904, the 
matter of the financial standing of the bankrupts was discussed. and that Mr. 
Myers wrote down, in the statement which the bankrupts signed, certain 
facts whieh he testiiied were the facts as he understood them, or to quote bis 
words: "Just what I understood them to said I put down." * * * "i 
put down just exactly as they told me — as I understood them. Put down ex- 
aetly word for word just exactly what 1 understood they told me, and I be- 
lieved it was true." If thèse facts are falsely stated, it is due to Myers' ou'n 
carelessness. If I may guess at what occurred at that interview it was prob- 
ably something like the foUowing: The bankrupts having toJd Myers that 
Kaplah was about to buy a pièce of real estate for $12,000, and place a 
$9,000 mortgage on It, Myers probably said: "Well, if that's the case, we'Il 
put down the value of that real estate at $12,000 and a mortgage at $9,000." 
to which the bankrupts probably assented. Then Myers probably asked them, 
"What is your business worth?" and they probably said to him, "It cost us 
more than $7,000," meaning thereby, as they actually explalned in their testi- 
mony, that their merchandise, license, and other expenses in connection witb 
the establishment of the business from and after June 1, 1903, was upwards 
of $7,000. Myers probably said, "Well, we'll put down $7,000," to which 
the bankrupts again assented. 

It is possible that in a similarly careless manner Myers suggested to the 
bankrupts that they ought to deposit in the Central Trust CJompany, the 
Institution with which he Is conneeted, and that they agreed to this, and that 
he then put down the word "Central" after the question, "What banks or 
trust Company are you depositing with?" Indeed, this thought was suggested 
by counsel for Myers in his argument after the testimony had been closed. 
There is no évidence whatever in support of the statement In the spécification 
of objection that the bankrupts "were in debt to a greater estent than $3,000 
as stated by them." 

The only point about which I bave serious doul ' is the alleged answer of 
the bankrupts to the question, "Hâve you given juu, —ent notes to any person 
or flrm to secure them?" the answer being "No." It is uncontradicted that on 
the 4th of February, when this statement was given, the bankrupts had out- 
standing judgment notes given to varions persons and amounting altogether 
to $500. Ail of thèse notes were made the basis of proofs of claim filed in 
this cause. The answer of the bankrupts, therefore, if given as apijears in 
the statement, Is clearly untrue. The bankrupts, however, aver that this 
answer was not given, and that at the time when their signatures were at- 
tached to the statement of February 4th, the answer "No" to this question, as 
well as the answers to ail the other questions following it, did not appear, and 
that thèse blanks must hâve been filled in subsequently by Mr. Myers. I can- 
not believe that this is a correct explanation, and I am obliged to conclude 
that this was a false statement; but as Mr. Myers was not injured by it, it 
is not material. The important fact in this case is that Myers did not give 
crédit on the faith of the statement notwithstanding his averment that he be- 
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lieved it to be true. The hésitation of a business man of Mr. Myers' expéri- 
ence to make a loan bt $300, or even $500, on a statement which sliows an &x- 
cess of assets over llabilitles of $8,000 cannot be explained on any other 
ground than that he did not believe the statement to be true, or tliat lie Imew 
tàe real facts to be différent tlian those set forth in the statement, the latter 
being mereiy his own careless niethod of recording the substance of hls talk 
with the bankrupts. 

In view of the foregoing I recommend to your honorable court to dismiss 
the spécifications of objection to the discharge, and enter a decree discharglng 
the banlirupts. 

Exceptions to report of spécial référée sur spécifications of objection 
to bankrupts' discharge. 

And npw, to wit, this 15th dny of September, 1905, cornes Daniel Myers, Jr., 
objecting créditer, by Henry N. Wessel, Esquire, his attorney, and excepts to 
the report of the spécial référée in the above cause and assigns the followiug 
reasons : 

(1) The learned spécial référée erred in flnding as follows: "Kaplan in- 
formed him that he was about to purchase the above-mentioned property, the 
price of which was $12,000, and that a mortgage of $9,000 was to be placed on 
it, that he valued the business of the flrm at $7,000." 

(2) ïhe learned spécial référée erred in finding that Kaplan informed 
Myers "that his partner, Slcwersljy, had a policy for .'t!l,000." 

(3) The learned spécial référée erred in finding that a few days after the 
statement viras given "Skwerslçy, one of the bankrupts, called on Myers, the 
objecting créditer, who then told him that he declined to give him any money 
on aecount of the statement, but suggested that if the bankrupts could give 
him any real estate securitj' he would make the loan. Skwersky left Myers 
wlthout recéiving the money, and thus the matter ended." 

(4) The learned spécial référée erred in flnding as follows: "I am con- 
vinced from the testimony that the objecting créditer did not make the loan 
of $300 on April 18, 1904, on the faith of the statement signed by the bank- 
rupts on February 4, 1904." 

(5) The learned spécial référée erred in holding that "the objecting crédit- 
er bas failed to prove, as required by the banla-uptcy law, that the bankrupts 
obtained property on crédit from him upon a materially false statement in 
writing made to him for the purpose of ebtaining such property on crédit, 
and thiat therefore the objections to the discharge should be dismissed and 
the dischargè granted." 

(G) The learned spécial référée erred In holding that the statement In this 
case was not a continuing statement and binding en the bankrupts. 

(7) The learned spécial référée erred in flnding as to the answer concerning 
the Insurance question "that the figure '2' bas been written over the figure 
'1.' There is no évidence as to the iatter peint, and it is the resuit of my own 
examinîition with a low-power magnifying glass." 

(8) The learned spécial référée erred in his recommendation to the court 
which was as follows : "In view ef the foregoing I recommend to your hon- 
orable court to dismIss the spécifications of objections to the discharge, and 
enter a decree discharging the bankrupts." 

Order overruling exceptions: 

And now, September 18, 1905, tlie exceptions of the objecting créditer to the 
report of spécial référée are dismissed. In the seventh exception the flnding 
of the spécial référée is not correctly quoted. 

Bernard Pockrass, for bankrupts. 
Wessel & Aarons, for objecting creditor. 

HOIvLAND, District Judge. The referee's findings of fact, con- 
clusions of law, and recommendation are approved, and the excep- 
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lions thereto are dismissed. And now, to wit, December 16, 1905, 
it is directed that the spécifications of objection to the discharge of 
the said bankrupts are dismissed, and a decree discharging said bank- 
rupts is directed to be entered, upon filing proper papers showing a 
conformity with ail légal requirements. 



ALEXANDER D. SHAW & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. June 5, 1905.) 

No. 3,907. 

1. CirSTOMS DUTIES— UNIFORMITY — COKSTITUTION — LEAKAGE OF WiNE — GAUGE. 

On an importation of wine in caslcs, having a wantage in excess of nor- 
mal, the collector assessed duty witliout allowance for the excess, on the 
ground that it was due to leal^age and was within the terms of paragi-apb 
296, Schedule H, § ], c. 11, Tarife Act July 24, 1897, 30 Stat 174 [U. S. 
Comp. St. 1901, p. 1654], forbidding "constructive or other allowance for 
breakage, leakage or damage ou wines." Held, that this was in violation 
of section 8, art. 1, Const. U. S., prescribing that "ail duties • * * 
shall be uniform throughout the United States." 

2. Same — Subject-Matter — Constitution. 

Section 8, art. 1, Const. U. S., giving Congress power to lay and collect 
duties, necessarlly implies that there must be some article imported on 
which such duty is imposed. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,939 (T. D. 26,086), which affirmed 
the assessment of duty by the collector of customs at the port of 
New York. 

Hatch, Keener & Clnte (J. Stuart Tompkins, of counsel), for im- 
porters. 

Henry A. Wise, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The appellant shipped from abroad 
certain wines in casks and barrels and certain spirits in bottles. When 
the importation reached New York there had been a complète destruc- 
tion of some of the goods, and as to thèse the Board of General Ap- 
praisers properly sustained the protests of the importer, and held that 
no duty was collectible. As to the other cases, where the spirits were 
contained in bottles, some of which were broken, the Board of Ap- 
praisers properly overruled the protests of the importer and sustained 
the décision of the collector, and held that no relief could be granted 
for the broken bottles. This décision was correct under the proviso of 
Tarifif Act Julv 24, 1897 (chapter 11, § 1, Schedule H, par. 296,^ 30 
Stat. 174 [U. S. Comp. St. 1901, p. 1654] ), which reads as follows : 

"And provided, further, that there shall be no constructive or other allowance 
for breakage, leakage or damage on wines, liquors, cordials or distilled spirits." 

The only question herein is as to the correctness of the décision of 
the board in affirming the action of the collector in assessing duty, not 
only on the amount of wine contained in the casks or barrels, as re- 
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turaed by the gauger, but plus the wantage in excess of normal outage. 
The normal outage or wantage is defined by the board as : 

"The différence between the eapaclty of a cask or bottle and the quanti ty of 
wine or liquor which is usually placed in It, according to the custoiu of trade, 
a certain vacancy belug allowed for the expansion of sueh wines and liquors." 

The protest of the importers, therefore, is against the action of the 
collector in assessing duty upon the différence between the actual 
quantity contained in the casks, as shown by return of the gauger on 
arrivai at the port of entry and the quantity shipped from the foreign 
port as stated in the invoice. The action of the collector is defended 
by reason of the proviso in paragraph 296, quoted above. The col- 
lector held that this différence in quantity was produced by leakage, 
and by no other cause, basing this conclusion upon the statement of 
the United States gauger. This statement, as reported by the col- 
lector, was as follows: 

"I hâve to state that the United States gauger, In his return attached to the 
entry, reports that casks numbers * * * show évidence of leakage, since 
tlie outage Is 221^ gallons above normal." 

It is admitted in the opinion of the board that the practice of the 
Treasury Department in assessing duties upon similar importations 
bas not been uniform, and that under the provision in the tariff act 
of 1883, which provided that there should be no allowance for break- 
age, leakage, etc., the Attorney General had held, in view of the 
décision of the Suprême Court in Marriott v. Brune, 9 How. 619, 13 L. 
Ed. 282, and other subséquent décisions, that duty could only be 
assessed upon , the quantity of imported merchandise which arrived in 
this country, and that any portion not arriving, though described in 
the invoice, was not dutiable. The Board of General Appraisers, how- 
ever, seeks to differentiate the question herein by reason of the amend- 
ment to the paragraph as above, so as to provide that there should be 
no constructive or other allowance. The theory of the Board is stated 
by it as follows: 

"The words 'constructive allowance,' thus Introduced into the law, would 
seem to imply an allowance for a leakage which may be presumed or implied. 
or which would exist In contemplation of law, rather than an allowance for 
an actual leakage established by affirmative proof." 

Whether this change in phraseology actually does effect any change 
in the opération of the law as applied to the facts herein it is unneces- 
sary to détermine. The fundamental question is the constitutional one 
as to the power of Gongress to coUect, as alleged duties or imposts, 
charges on portions of an importation which are nonexistent or which 
do not arrive when the rest of the importation reaches the United 
States. 

Article 1, § 8, of the United States Constitution, provides as follows: 

"Sec. 8. The Gongress shall hâve power: (1) To lay and coUect taxes, du- 
ties, imposts and excises ; to pay the debts and provide for the common dé- 
fense and gênerai welfare of the United States, but ail duties, imposts and ex- 
cises shall be uniform throughout the United States." 
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Duties or imposts are taxes levied on articles brought into a country. 
Brown v. Maryland, 12 Wheat, 419, 6 L. Ed. 678. The power to 
collect such duty necessarily implies that there must be some article 
imported into the United States on which such duty is imposed. In 
the case at bar, although there was a shortage of some 37 gallons of 
wines which never reached this country, the appellants were required 
to pay the full duty thereon at the tariiï rate. I think this imposition 
is not justified. It is not only an appropriation of moneys under the 
guise of taxation, when the object on which the tax is levied does not 
exist, but the practical effect of such an interprétation would be to 
violate the provisions of the Constitution that taxes shall be uniform 
throughout the United States, and such taxation in effect imposes 
unequal taxation on the quantities of différent shipments arriving in 
the United States. If there were any doubt upon thèse questions, it 
would seem to be removed by the récent décision of the United States 
Suprême Court in Lawder v. Stone, 187 U. S. 281, 23 Sup. Ct. 79, 47 
L. Ed. 178. 

It is to be noted that in this case there is no compétent évidence that 
the loss arose from any of the causes excepted in the paragraph above. 
There is nothing in the record which furnishes any évidence of leak- 
age. In fact, the collector by his statement indicates that the sole 
évidence of leakage is in the fact that the outage is above normal. In 
thèse circumstances J fail to find any justification for a departure 
from the practical construction placed upon the corresponding provi- 
sion of the tariff act of 1883 by the Treasury Department, customs 
^iffîcials, and the Attorney General of the United States. 

The décision of the Board of General Appraisers is reversed. 



YOUNG V. BOHN. 

(Circuit Court, D. Indiana. January 10, 1905.) 

No. 10,331 (1,052). 

■Customs Duties — Classification — Aechitectubal Deawikgs — Works of Art 
— Ameeican Aetist — Aechitect. 

Pen and Ink drawings of an artistie character, of a proposed building, 
produced by an arehitect, are within paragraph 703, Free List, § 2, e. 
11, Tarife Act July 24, 1S97, 30 Stat. 203, U. S. Comp. St. 1001, p. 1«00, 
relating to "vvorljs of art, the production of American artists." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below, which is reported as G. A. 5,609, T. D. 25,101, 
reversed the assessment of duty by the surveyor of customs at the port 
of Indianapolis. The opinion filed by the Board of General Appraisers 
is as follows: 

SOMERVILLE, General Appraiser. The Importation was made at the port 
of Indianapolis, Ind., in April, 1903, and consista of peu and iuli drawings 
executed by Mr. Arthur Bohn, who is described as a well-known arehitect 
of Indianapolis, with the accompanying statement that the design prepared 
by hlm bas been accepted by the Indianapolis Art Association for an art mu- 
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seunj. Mr. Bohn makes affidavit ID; dne form, verlfied before the United 
States deputy consul gênerai at Paris, France, declaring that he is a citizen of 
the United States ot America and by profession an archltect; that his place 
of permanent résidence Is at Xndianapolls, in the United States ; that lie de- 
parted from the United States to take up bis temporary résidence in Europe ; 
that he bas not given up, nor is It bis intention to glve up, his résidence in 
the United States; and that It is his purpose to return ultimately to this 
country. He further states under oath that the architectural drawings in 
question, described as a design for an art muséum, valued at 600 francs, are 
his own production, having been produced at Paris and Karlsruhe during the 
year 1903. The sUrveyor assessed thèse drawings for duty at 20 per cent., 
under paragraph 454, Schedule N, § 1, c. 11, Tariff Act July 24, 1897, 30 Stat. 
194 [U. S. Comp. St. 1901, p. 1678], which provides that rate of rluty for "paint- 
ings in oil or water colors, pastels, pen and ink drawings, and statuary, not 
specially provided for" in sald act. The claim made in the protest is that the 
articles are free ot duty, under, paragraph 703, § 2, Free List, of said act (.30 
Stat. 203 [U. S. Comp. St. 1901, p. 1690]), which places on the free list, among 
otlier articles, "works of art, the production of American artists residiug teni- 
porarily abroad." 

The questions presented for our décision are : First, whether thèse drawings 
are of such artistie cliaracter as to fall within the descriptive terni "works of 
art," as used in said paragraph ; and, secondly, whether an archltect may !)e 
regarded as an "artist" within the ordinary signitication of that word. The 
photographs of thèse drawings introduced in évidence at the hearing before 
the board represent longitudinal and perspective views of the proposed btiild- 
ing. They clearly represent mère sketch drawings, not available for practical 
building work, for which purpose separate drawings must necessarily be made. 
The photographs represent a building unquestionably of an artistie eharac- 
ter, with six Doric columns in front and a frieze on the cornice, with stntuary 
placed in varions positions in front of the building, and front doors of elab- 
oraté workmanshlp. 

While the usual définition of an "artist" would perhaps be conflned to an 
adept in any of the fine arts, especlally In paintlng, or to one who makes a flne 
art, especlally a plastic art, his profession, the word would also embrace one 
who, in any department, does bis work according to the coustructive principies 
of art, or works artistically ; and in this sensé the term would be broad enough 
in our opinion to include an architect, a term which is deliued as "one skilled 
in practical architecture, one whose profession is to devise plans or orna- 
mentation of buildings or other structures and to direct their construction." 
\Ye are unable to draw any sound distinction as works of art between a pen 
and inlc drawing of men, animais, or other objects, artistically execvited, and 
a painting of the same objects. In fact, such drawings are associated for 
tarife purposes in the same paragraph with paintings and statuary, and dérive 
color of meaning from them, upon the principle of "noscitur a sociis." 

Architecture bas always been historically classified as an art, and in a 
certain sensé a skilled architect, therefore, may be an artist. In Dr. Smith's 
History of Greece, in a chapter on "The History of Art," the author observes : 
"Architecture flrst daims our attention In tracing the history of Grecian arc. 
since It attained a high degree of excellence at a much earlier period than 
either sculpture or painting." Further observing that architecture had its 
origin in nature and religion, he adds: "In Greece, however, as in most 
other countries, architecture was chiefly indebted to religion for its develop- 
ment, and hence its history as a fine art is closely conneeted with that of a 
temple. He also speaks of works of art "in sculpture, architecture, and paint- 
ing." and observes that sculptors in the âge of Pericles possessed great practi- 
cal skill "in the sister arts of painting and architecture." The archltects of the 
lîoman Panthéon or of the Parthenon of Athens were undoubtedly artists, and 
so of others who planned the Temple of Diana at Ephesus, and that of Jnno 
at Samos. So Ruskiu, in his essay on "The Sublime in Architecture." styles 
It "the primai art of man," and leaves no room for doubt that he who eould 
desig-n a structure like St. Peter's at Rome, or St. Paul's, London, must be 
an artist In the truest sen.se of the term. Thèse authorities are quoted to il- 
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lustrate the fact, not that every arcliltect Is an artist, but that architecture 
is itself an art, and that one who follows thls profession may achieve the répu- 
tation and position of an artist, in the ordinary sensé of the terni. 

We are accordingly of the opinion that the design of the building, whieh is 
shown to hâve been accepted by the Indianapolis Art Association for an art 
muséum, is artistic in character and is a work of art, and that the autlior 
«f it is an artist, within the meaning of that term as used in the tarif! act. 
The évidence leaves no doubt of the fact that tlie designer is an American 
citizen residlng temporarily abroad. In re Knoedler, G. A. 4,727, T. D. 22,303, 
affirmed in Knoedler v. U. S. (C. C.) 113 Fed. 999. 

The protest is sustained, and the décision of the surveyor reversed, wltb 
Instructions to reliquidate the entry. 

In his application for review of the foregoing décision the surveyor 
assigned the following points of error: (1) That the pen and ink 
drawings of an architect are not works of art within the meaning of said 
paragraph 703; and (2) that an architect is not an artist within the 
meaning of the same provision. 

Joseph B. Kealing, U. S. Atty., for the surveyor. 

ANDERSON, District Judge. The above-entitled cause being an 
application on behalf of A. A. Young, surveyor of customs at the port of 
Indianapolis, Ind., for a review of the findings and décision of the Board 
of General Appraisers upon a protest of the said Arthur Bohn to the 
assessment of duties upon pen and ink drawings made by him while 
temporarily residing abroad, and imported to this country as drawings 
and plans for an art muséum at Indianapolis, Ind., the said matter being 
presented to the court both on behalf of the said Arthur Bohn and the 
said surveyor of customs, the court finds ; that said Arthur Bohn is an 
architect, a citizen of the United States, and résident of Indianapolis, 
Ind. ; that while temporarily residing abroad he made said pen and ink 
drawings referred to in the application for review herein and imported 
them to this country ; that they are of the value of 600 francs ; that they 
are "works of art," within the meaning of the tariiï law of the United 
States, and should be permitted to be imported into this country. 

It is therefore considered and adjudged by the court that the décision 
of the Board of General Appraisers, as heretofore made in the said pro- 
ceedings, be afifirmed ; and it is so ordered. 



tJNITED STATES v. COMMERCIAL CABLE CO. 

(Circuit Court, S. D. New Yorlc. May 24, 1905.) 

No. 3,756. 

Customs Duties — Dutiable Vaxue — Entry on Pko Forma Invoice. 

The provision in Customs Administrative Act June 10, 1890, c. 407, § 7, 
26 Stat. 134 [U. S. Comp. St. 1901, p. 1892], that duty shall not be assessed 
on "less than the invoice or entered value," does not prevent assessment 
on less than the value stated in a pro forma invoice on which entry is 
made under section 4 (26 Stat. 131 [U. S. Comp. St. 1901, p. 1888]) ; and 
where a certifled Invoice Is produced In accordance with the latter section, 
and the value stated therein is approved by the appraiser, duty may proii- 
erly be assessed on that value, even though less than that given In the 
pro forma invoice. 
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On Application for Review of a Décision of the Board of United 
States General Appraisers. 
For décision below, see G. A. 5,856 (T. D. 25,801). 
The opinion of the board reads as follows : 

SOMERVILLB, General Appralser. In thls case the goods consîst of tele- 
graph instruments imported into the port of New York by the Coiumercuil Ca- 
ble Company. Entry was made on a pro forma invoice on April 19, 1904 ; the 
importers estimating the value of the merchandise at £342. Before any action 
was taken by the local appraiser toward ascertaiuing the market value of the 
goods, and prior to the liquidation of the entry by the collector, the importers 
produced an invoice, duly certified by the consul, which was filed with the 
collector on April 21, 1904. On May 3, following, the local appraiser made his 
return, approving the value named on the certitied invoice, and finding that 
the goods had a foreign market value of £315 3s. Id., which value is exactly 
that stated on the certified Invoice. The collector, however, assessed duty 
upon the goods oh the basis of the valuation shown by the entry based on the 
pro forma invoice. The importers contend that the assessment should be 
made Uiion the valuation as shown by the consular Invoice and the return of 
the local appraiser. 

In our opinion, the protest is well founded, and should be sustained. The 
rule is well settled that an entry on a pro forma invoice remains "open" untll 
the conditions of the bond for the production of the consular Invoice hâve 
been fulfllled, or until the bond itself has become forfeited. As stated by 
Attorney General Devens, 16 Op. Atty. Gen. 158, 161, the statement of value 
on a pro forma invoice is "wholly that of the importer, made in order to effect 
an entry." The importer's bond for the production of a duly certified invoice 
la usually conditioned for the payment of siich duties as may be found due 
above the estimated duties. Oustoms Administrative Act June 10, 1890, c' 
407, I 4, 26 Stat 131 [U, S. Comp. St 1901, p. 1888], provides that, "when 
entry of merchandise exceeding one hundred dollars in value Is made by a 
statement in the form of an Invoice [meaning a pro forma Invoice], the col- 
lector shall require a bond for tlie production of a duly certitied invoice." 
Unless corrections of value and of liquidation can be made upon the basis 
of the consular invoice when obtalned and approved by the appraiser, the, 
provisions of this section would be nugatory. Where an Importer gives a 
bond for the production of necessary documents, or where the collector waives 
the giving of such a bond, the importer's riglits are preserved. In re Courtin, 
G. A. 5,089 (T. D. 23,557). An entry made upon a pro forma Invoice is neces- 
sarily tentative and liable to correction on the production of a corrected in- 
voice, duly authenticated, when flled in time. Carnes v. Maxwell, 3 BlatcUf. 
420, Fed. Cas. No. 2,417. In Schmeider v. Barney (C. C.) 6 Fed. 150, it was 
held by Shipman, J., sitting in the United States Circuit Court for the South- 
ern District of New York, that the valuation of imported merchandise should 
be made on the basis of a corrected Invoice, which should bave been received 
by the collector; it havlng been offered before the appralsement of the goods 
had taken place. So, In Howland v. Maxwell, 3 Blatchf. 146, Fed. Cas. No. 
6,709, it was decided by Judge Betts, sitting in Circuit Court witli .ludge Nel- 
son, that the plalutiffs in that case had a right to claim that the value of 
their Importations should be made "upon the corrected invoice. aud not on 
the one flrst produced." He added: "Had the goods been selzed for a fraud- 
ulent undervaluation, or had an appraisal been made upon the entry before the 
corrected Invoice was produced, the question on this point mlrrht stand on 
différent grounds." See, also. Carnes v. Maxwell, 3 Blatchf. 420, Fed. Cas. 
No. 2,417. In Gillespie v. U. S. (O. C.) 124 Fed. 106, Importei-s of certain 
isilgar in hogsheads made entry on an Invoice which included by mlstake the 
value of the hogsheads, which were of American manufacture, in that of the 
sugar. Before the entry was liquidated they produced a corrected Invoice, 
ehowing the proper déduction of the value of the hogsheads. It was held 
by the court that the collecter should bave made an allowuuce for the hogs- 
heads, passlng them free of duty, in accordance with the showing on the 
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face of the corrected Invoice. The action of the collector was sougbt to be 
justifled by the provisions of Customs Administrative Act June 10, 1890, c. 
407, § 7, 26 Stat 134 [U. S. Comp. St. 1901. p. 1892]', that "duty shall not, how- 
ever, be assessed in any case upon au amount less than the iuvoice or enter- 
ed value." In the case of Gillesple v. D. S. (0. C.) 114 Fed. 1022, decidoU by 
Judge Townsend, the record is before us, and our examination of it .shows 
that the importers at the tiine of entry had given a bond for the production 
of certain documents necessary to establish the American origin of the goods. 
Thèse documents were subsequentiy produced, but the collector refused to re- 
gard them, although the proof thus tendered him was In due compliance witli 
the law and the treasury régulations. The court held that the collector's ac- 
tion vras erroneous, and that the importer.? were entitled to the benetit of the 
proof which they had produced as to the American origin of the articles. 

Following the principles settled by the foregoing authorities, we are of 
opinion that the giviug of the bond required by statute preserved the riglits ot 
the importers, and left the entry open ; it havlng been made on a mère pro 
forma invoice. Upon the subséquent production of the consular invoice, and 
on its approval by the appraiser, the importers vcere entitled to hâve the entry 
liquidated on the basis of the appraised value corresponding with the value 
shown by the consular invoice. 

The protest is sustained, and the décision of the collector reverscd, with 
instructions to reliquidate the entry in accordance with this opinion. 

Henry A. Wise, Asst. U. S. Atty. 
Frederick W. Brooks, for importers. 

TOWNSEND, Circuit Judge. Décision of the board of gênerai 
appraisers affirmed. 



UNITED STATES r. MANUFACTURING APPAEATUS, ETC., OF NEW 
JERSEY MELTING & CHURNING 00. 

(District Court, D. New Jersey. November 27, 1905.) 

INTEENAL REVENUE FRATTD BY MANUFACTUBEE OF OlEOMABGAEINE INFOR- 
MATION FOB Foefeitttbe of Plant. 

An information for the forfeiture of an oleomargarine plant, under 
Act Aug. 2, 1886, c. 840, § 17, 24 Stat. 212 [U. S. Comp. St. 1901, p. 2234J, is 
sufflcient, which charges in the language of the statute that the claimant 
was engaged in the business of manufacturing oleomargarine, and de- 
frauded and attempted to defraud the United States of the tax ou the 
oleomargarine produced by it, or a part thereof. 

On Demurrer to Information. 

John B. Vreeland, for the United States. 
Joseph F. Farmer, for respondent. 

CROSS, District Judge. An information for the seizure and for- 
feiture of the defendant's oleomargarine plant is in the words following ; 

"For that before and at the time of the seizure of the said Personal prop- 
erty as aforesaid, the said the New Jersey Melting & Churning Company, at 
Hoboken, in the district aforesaid, was engaged in carrying on the business 
of manufacturer of oleomargarine, and did then and there produce a large 
quantity of oleomargarine, to wit, 28,000 pounds of oleomargarine, then and 
there subject to the internai revenue tax then imposed by iavr upon oleomar- 
garine, and that the said the New Jersey Melting & Churning Company, tlien 
and there uniawfully did defraud and attempt to defraud the said United 
States of the said tax on the oleomargarine so produced by it." 
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There was a second count in the same form, except that ît limited the 
attempt to defraud to only a part of the oleomargarine produced by the 
respondent. 

To both of thèse counts the respondent has demurred. The informa- 
tion follovvs the languas^e of the statute (section lî, Act Aug. 2, 1886, c. 
840, 34 Stat. 212 [U. S. Comp. St. 190i; p. 2234]) which section is, ex- 
cept as to the product referred to, and the necessary changes in verbiage 
incident thereto, identical in terms with the statute relative tJ defrauding 
and attempting to defraud the United States of tax on distilled spirits 
(Act March 31, 1868, c. 41, § 5, 15 Stat. 59, Rev. St. § 3257 [U. S. 
Comp. St. 1901, p. 21 12]) ; lience décisions upon the latter act are au- 
thoritative as to the former. 

In Coffey v. United States, n6 U. S. 427, 6 Sup. Ct. 432, 29 L. Ed. 
681, which sustains an information filed under section 3257 of tlie Re- 
vised Statutes, above referred to, Mr. Justice Blatchford held that an 
information following the lànguage of the statute was good, and in 
the course of his opinion said: 

"It was not necessary to aver in the information that the distilled spirits 
found on the claimant's distillery premises ànd seized were distilled by him, 
or were the product of his distillery, or that the distillery apparatus was 
wrongfully used, becanse section 3257 does not make thèse faets éléments of 
the causes of forfeiture'denounced by It. The only necessary éléments are that 
the person shall be engaged In carrying on the business of a distiller, and 
that he shall defraud, or attempt to defraud, the United States of the tax 
on the spirits distilled by him." 

He refers to the case of United States v. Simmons, 96 U. S. 360, 24 
L. Ed. 819, in which an ihdictment which had been found under section 
3281 of the Revised Statutes [U. S. Comp. St. 1901, p. 2127], was held 
good ; the indictment merely alleged that the défendant did knowingly 
and unlawfully engage in, and carry on, the business of a distiller with- 
in the intent and meaning of the internai revenue laws of the United 
States, with the intent to defraud the United States of the tax on the 
spirits distilled by him. It was also held that it was not necessary to 
state the particular means by which the United States were to be de- 
frauded of the tax, Mr. Justice Harlan, who delivered the opinion of the 
court, said: ' 

"The intent to defraud the United States is of the very essence of the of- 
fense; and its existence In connection with the business of distilling, being 
distinctiy eharged, must be establlsbed by satisfactory évidence. Sueh intent 
may, however, be manifested by so mauy acts upon the part of the accused 
covering such a long period of time as to render it difflcult, If not wholly im- 
practicable, to aver with any degree of certainty ail the essential facts from 
which it may be fairly inferred. • • * It is the act of engaging in tlie 
distillation of spirits conibined with that intent which constitutes the of- 
fense." 

The case of United States v. Joyce (D. C.) 138 Fed. 455, holds that 
an indictment in the words of the oleomargarine act charging the de- 
fendant with knowingly, willfully, and unlawfully carrying on the busi- 
ness of a Wholesale dealer in oleomargarine without having paid the 
spécial tax therefor, as required by law, is not objectionable for in- 
definiteness nor for failUre to négative that défendant was a manufactur- 
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er selling his own product ; and a motion to quash the indictment for 
insufficiency was denied. 

Thèse authorities dispose of this demurrer. Both counts of the infor- 
mation follow the language of the act on which they are based, and are 
sufficient. 

The demurrer will be overruled, with costs. 



SCOWS NOS. 1 AND 10. 
(District Court, D. New Jersey. October 16, 1905.) 

Salvage — Compensation. 

Mud Bcows Nos. 1 and 10, one loaded and the other unloaded, while 
being towed by the steam tug Samuel E. Boulier from near the lightship 
outside of New York harbor to Staten Island, were set adrift near 
Eomer Shoals, a dangerous reef, by reason of the fact that the towline 
whieh attached the head scow to the steam tug was eut in two by the 
propeller of another steam tug which erossed it The towline was eut 
and the scows left adrift about 4 o'cloclt in the morniug. There was a 
dense low-Iying fog at the time, whicli did not begin to lift until about 
8 o'cloek, and did not entirely "clear away until between 10 and 11 
o'clock ; that because of this fog the Bouker was unable to flnd the 
BCOWS ; that about 7 :15 o'clock the drif ting scows were found and taken 
in tow by another steam tug, the John T. Pratt, and left at their moor- 
ings between 11 and 12 o'clock. The scows were without power or ability 
to signal or answer signais. A llght southwesterly wind was blowing, 
which would naturally tend to drift them toward the Shoals. They 
were, furthermore, not far from the channel. Held, under the circum- 
stances, that the scows were In some danger, but that the service ren- 
dered by the Pratt was of the lowest order of salvage, and that $250 
would be allowed therefor. 

[Ed. Note. — For cases in point, see vol. 43, Cent. Dig. Salvage, §§ 80-83.] 

(Syllabus by the Court.) 

In Admirahy. Libel for salvage. 

Hyland & Zabriskie, for Hbelants. 
Benedict & Benedict, for respondents. 

CROSS, District Judge. In the early morning of May 4, 1905, two 
mud scows, Nos. 1 and 10, towed by the steam tug Samuel E. Bouker, 
were taken to the dumping grounds at or near the Scotland Lightship, 
outside of the harbor of the city of New York, for the purpose of being 
dumped. The signal to dump the scows was given by the tug at 20 
minutes of two o'clock on the morning of the above date. One only of 
the scows was dumped. The captain of the other scow, being asleep, 
did not hear the signal, and consequently his scow was not dumped. 
The start to return was made about quarter after 3. The morning 
was very foggy. It was, however, a low fog, and smokestacks and 
masts of vessels could be seen àbove the fog at some little distance. 
On the return trip, when approaching Romer Shoals, the hawser Con- 
necting the tug with the tow was eut in two by the tug of another 
tow, which ran across the towline. The captain of the Bouker, by the 
sudden forward motion of his boat, knew that he had lost his tow, and 
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immiediately tûri^ed about. He was prevented, however, from going di- 
rectly back to it by two other scows in tow of the tug which had eut his 
hawser, and also by still another tow following immediately in the walce 
of the former. By the time thèse tows had passed,the captainof the Bouk- 
er had apparently lost his bearings in the fog, and consequently was un- 
able to find the missing scows until later in the morning, and under cir- 
cumstances to be hereafter mentioned. His tow went adrift about 4 
o'clock in the morning, and was picked up by the steam tug John T. 
Pratt about quarter past 7 o'clock of the same morning. The Pratt 
was cruising at the time in the lower bay in search of business, and its 
captain having been informed that two scows were adrift near Romer 
Shoals, he went in search of and found them, so far as can be ascertain- 
ed from the somewhat conflicting testimony, near Red Buoy No. 4, at 
the Romer Shoals. At this time it appears that there was still a low- 
lying but dense fog, which, however, soon after began to lift, so that 
objects could be discerned at some distance, but it was not thoroughly 
clear until between 10 and 11 o'clock. The sea at the time was quiet, 
and a light southwesterly breeze was blowing, which naturally tended to 
drift the scows toward the Romer Shoals. The tide was approaching 
flood at this point, but the testimony shows that it continues to run 
flood for an hour and a half or more after nominal high tide, or at least 
that this amount of time elapses before the ebb tide is materially felt. 
The scows draw when loaded 9 or 10 feet of water, depending upon the 
character of the load, and when unloaded about 3 feet. There is one 
point of the Shoals where the loaded scow might perhaps hâve ground- 
ed at high water iri case the wind or tide carried it thither, and where 
at low water the loaded scow, and possibly both, would hâve grounded. 
Thèse, in gênerai, are the conditions under which the Pratt found the 
missing scows. Each of the scows was at the time in charge of a cap- 
tain. The Pratt came alongside scow No. 1, which had been the first 
in line, and tooted its whistle, to see if any one were on board. On one 
appearing, he and two of the crew then went aboard, and, according to 
the testimony, the captain knocked at the hatch to arouse any one who 
might be in the cabin, but whether this is so or not is immaterial. The 
captain of scow No. 1 then came out, and was asked about the ownership 
of the scows and of the tug which had been towing them. The captains 
of the scows both say that at this time, and for some time previously, 
they had been able to see the smokestack and light boxes on the pilot 
house of the Bouker at some distance away, and that they asked the 
captain of the Pratt to signal for her to come and get them. This tes- 
timony is, however, denied by the captain of the Pratt and the men who 
boarded the scow with him, and, considering ail the testimony, I am con- 
strained to disbelieve the testimony of the scow captains in this respect. 
They are not only contradicted, but contradict themselves, and are not 
supported by the testimony of the captain of the Bouker. I do not be- 
lieve the Bouker was at this time in the neighborhood of the drifting 
scows, but if their testimony were true, the further blowing of the 
Pratt's whistle would seem to hâve been useless, for if the captain of the 
Bouker was not attracted by the whistling to bring the man from the 
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hold of the scow, it is not to be presumed that he would hâve been at- 
tracted by further whistling. The Pratt thereupon made fast to the 
scows, and they were towed by it, with the aid of another tug subse- 
quently called to its assistance, to Staten Island, where they were moor- 
ed at the owner's wharf. The fog began to lift soon after 8 o'clock, but 
the Pratt, with the scows in tow, was approaching Staten Island between 
9 and 10 o'clock, before the Bouker came up with it. The captain of the 
Bouker acquiesced in the situation and in the employaient by the cap- 
tain of the Pratt of the additional tug. He certainly made no request 
upon the captain of the Pratt to relieve him of his tow, or in any manner 
protested against his service, any more than did the men on the scows at 
the time the rescue was undertaken by the Pratt. 

It is claimed on behalf of the respondent that there was no péril and 
no rescue; that, if the scows had been left to themselves, they would hâve 
drifted harmlessly until the fog lifted, when they would hâve been seen 
and taken in charge by the Bouker. I think this, however, is assuni- 
ing more than is warranted by the circumstances. The scows were 
without power and without means of signaling or answering signais, 
and they were adrift near to dangerous shoals. The wind, such as there 
was, was from the- southwest, and was blowing from a course which 
would tend to carry the scows upon the Romer Shoals. It cannot be 
said, under the circumstances disclosed, that the scows were in no 
danger; they were in some danger from that source, and, furthermore, 
they were, considering the fog and their proximity to the channel, dan- 
gerous to other craft and in danger from other craft. If I believed the 
testimony of the captains of the scows that they saw the smokestack and 
light boxes of the Bouker only 900 or 1000 feet away, that they calied 
the attention of the captain of the Pratt to the fact before he took the 
scows in tow, and that he refused to notify the captain of the Bouker 
of the location of his scows, I would hesitate to permit the libelants to 
profit thereby to any extent whatever. As already stated, however, I 
do not accept that testimony, in view of its contradiction and apparent 
improbability. It is undoubtedly true, however, that the service ren- 
dered by the Pratt was of the lowest order of salvage. There was no 
danger whatever to the rescuing boat or to her crew. The sea was 
calm, the wind light, and the weather warm. The facts are not unlike 
those disclosed in the case of Hughes Bros. & Bangs Co., No. 49, 135 
Fed. 746, 68 C. C. A. 384-, with the exception that in that case the bay 
was full of ice and the weather bitterly cold ; that two hawsers were 
broken on the receiving tug, and that one of the men had his hands 
frozen and sprained. I think, considering ail the circumstances of this 
case, that a small amount of salvage should be allowed. There is some 
difficulty in ascertaining the exact period of time covered by the sei-v- 
ice, as the testimony is to some extent variant, but in my opinion four 
hours would cover its actual duration. I will allow libelants the sum 
of $250, which includes the amount paid to the captain of the tug assist- 
ing the Pratt. 
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THE SAMUEL B. BOUKER. 
(District Court, D. New Jersey. October 16, 1905.) 

TOWAGE — INJUEY TO TOW — LlABILrTT OP TUG. 

A tug Is not an Insurer of its tow, and Is liable for losa or damage 
to it ouly In case of négligent management of the tug or In the han- 
dling of the tow. Eeld, under tbe facts disclosed In thls case, that the 
tug was not négligent. 

[Ed. Note. — For cases in point, see vol. 45, Cent. Dig. Towage, §S 11-29.] 
(Syllabus by the Court) 

Benedict & Benedict, for libelant. 

Wing, Putnam & Burlingham and James Forrester, for claimant. 

CROSS, District Judge. The P. Sanford Ross corporation owns 
mud scows Nos. 1 and 10, which were found adrift in the lower part of 
the New York Bay on the 4th day of May, 1905, and rescued by the 
steam tug John T. Pratt under circumstances disclosed in the case of 
Abner P. Downer et al. v. Mud Scows Nos. 1 and 10, 141 Fed. 477. 
The évidence in the two cases was taken together, and they were argued 
at the same time. The libelant in this case claims that it has been dam- 
aged to the extent of whatever sum might be awarded by the court 
against its scows Nos. 1 and 10 in the above-mentioned suit. In my 
opinion, however, the facts do not warrant the claim made by the libeL 
The owner of the Bouker was not an insurer of its tow. The tug is 
liable only in case of its négligence. Négligence consists in the want 
of ordinary skill in navigation, and of the exercise of such care and dil- 
igence in handling the tow as a man of ordinary prudence would exercise 
in the préservation of his own property. The Niagara (D. C.) 20 Fed. 
153. The duty imposed upon a tug is to use the caution and skill which 
belongto prudent navigators. The Florence (D. C.) 88 Fed. 302, and 
cases cited. This is the rule of law applicable to the case under consid- 
ération. If the Bouker managed her tow with reasonable care and 
skill under the circumstances, it cannot be held liable for its loss. The 
burden of proving négligence is upon the libelant, but it has not sustain- 
ed this burden; indeed, there is no proof whatever of the négligent 
management of the Bouker. Praetically the only claim of négligence 
made in the case is that the captain of the Bouker did not keep a man 
aloft during the entire period of its search for the missing scows. The 
évidence shows, however, that he did from time to time send a man 
there for that very purpose. It is quite apparent that to hâve kept a 
man there continuously would hâve been futile, when, if we accept the 
testimony of the captain of the mud scows as true, only the smokestack 
and light boxes on top of the pilot house of the Bouker were at any 
time prior to the lifting of the fog discernible ; but, apart from their tes- 
timony, the other testimony in the case shows that the fog was low and 
very dense, and hence the mud scows, lying close to the water, would, 
under the circumstances, hâve been completely enveloped by it. There 
is no prêteuse that there was any négligence in the loss of the scows. On 
the contrary, the évidence shows that the towline attached to them (a. 
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comparatively new one) was eut by the propeller of the tug crossing it 
in the fog, and that after they were lost, the captain of the Bouker made 
diligent and careful search to find them. Since no neghgence in the 
management by the Bouker of its tow is disclosed, the libel against it 
will be dismissed, with costs. 



FREXZ V. HUMK et al. 

(District Court, N. D. Californla. October 24, 1905.) 

No. 1,3,401. 

1. gHnrrNQ — Mastee — Wages — ^Attempted Abandonment of Vessels to In- 

SUKEES. 

The attempted abandonment of a vessel to the Insurers after her strand- 
ing, which they refused to accept, whether sufficient in !aw to vest the 
ownership in them or not, could not operate to render them liable for the 
subséquent wages of the master, whom they did not employ. 

2. Same. 

Libelant was employed by the owners of a schooner, which was after- 
ward stranded. The insurers undertoolf the salving of the vessel, and the 
owners wrote libelant to co-operate with them in the worb. They sub- 
sequently gave notice to the insurers of the abandonment of the vessel, 
which the insurers refused to accept. After sbe was salved and tempo- 
rarily repaired libelant loaded a cargo and proceeded on the voyage, not 
having any notice of the attempted abandonment until he reached his 
port of destination. Held, that the former owners, by whom he waa em- 
ployed, were liable to libelant for his wages up to that time. 

In Admiralty. Suit in personam by master to recover wages. 

H. W. Hutton, for Hbelant. 

Nathan H. Frank, for défendant R. D. Hume. 

L. T. Hengstler and Charles W. Slack, for insurance companies. 

DE HAVEN, District Judge. This is a libel in personam. The libel 
allèges that between June i8, 1904, and January 16, 1905, the libelant 
rendered to the défendants, at their request, 5 months and 27 days ser- 
vice as master of the schooner Del Norte, at the agreed rate of compen- 
sation of $100 per month, and during that time also expended for and on 
account of the vessel the sum of $85.22, leaving a balance due to the 
libelant of the sum of $671.91. The défendants filed separate answers, 
each denying the allégations of the libel. It appears from the évidence 
that the défendant Hume was on April 14, 1904, a member of the firm 
of R. D. Hume & Co. This firm was at that time the owner of the 
schooner Del Norte, and then employed libelant as her master, agree- 
ing to pay him $100 per month for his services. On the iith of June 
following the Del Norte went ashore at the mouth of the Siuslaw river, 
on the coast of Oregon. The other défendants, insurance companies, 
were insurers of the vessel, and with the consent of the firm of R. D. 
Hume & Co. immediately undertook the work of salving her, and re- 
pairing the injuries which she had sustained as the resuit of her strand- 
ing. Shortly after the work of salving and repairing had commenced, 
the défendant Hume notified his codefendants, the insurance companies, 
141 F.— 31 
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that they could take tlie vessel and do what they pleased with her, and 
that she was abandoned to them. The insurance companies refused to 
accept the abandonment. The Del Norte was rescued from her per- 
ilous situation on the Siuslaw bar, underwent temporary repairs, and 
then the libelant, still retaining his position as her master, took on board 
a cargo of lumber for San Francisco, and arrived in that port October 
15, 1904. Neither of the défendants would accept the freight earned 
on this trip; ail of them disclaiming ownership of the vessel, and the 
défendant Hume asserting that she had been abandoned to the défendant 
insurance companies, and the insurance companies insisting upon their 
refusai to accept such abandonment. There was also évidence tending 
to show that after her arrivai in San Francisco the vessel was sold to 
satisfy liens for permanent repairs made necessary by her stranding, 
and which défendant Hume claims should hâve been discharged by the 
other défendants. The libelant was not informed by Hume until Oc- 
tober 15, 1904, that the firm of R. D. Hume & Co. had abandoned the 
Del Norte to the insurance companies. 

1. The défendant Hume contends that he is not liable for the wages 
of libelant after the défendant insurance companies took possession 
of the Del Nortè, for the purpose of salving her, that she was then aban- 
doned to the insurance companies, and that they are responsible for the 
wages subsequently earned by the libelant as her master. In the view 
I take of the case, it is unnecessary to détermine whether the owners of 
the Del Norte had the right to abandon her to the insurance companies 
or not, or whether the notice of abandonment was under the circum- 
stances sufficient to vest in those companies the ownership, and make 
them liable as insurers as for a total loss of the vessel. It is undisputed 
that the défendant insurance companies hâve at ail times denied the 
right of the owners to make such abandonment, and hâve refused to ac- 
cept or to hâve anything to do with the vessel or her earnings; and it 
is not shown that they ever employed the libelant as master. It is clear 
upon this State of facts the libelant has no cause of action against the 
insurance companies. It is a f amiliar principle of law that : 

"Neither a liabllity ex oontractu nor a liabllity quasi ex contractu can be 
imposed upon a persou otherwise than by his act or consent. One man can- 
not force a benefit upon another without his knowledge or consent, and then 
compel him to pay for it." Clarli on Contracts, p. 779. 

The only exception to this rule is found in that class of cases "in which 
the law créâtes a duty to perform that for which it implies a promise 
to pay, notwithstanding the party owing the duty absolutely refuses to 
enter into an obligation to perform it. The law promises in his stead 
and his behalf." Earle v. Coburn, 130 Mass. 596. But the libelant's 
case as against the insurance companies is not covered by this exception, 
but falls within the gênerai rule "that no one can be permitted to force 
himself upon another as his créditer." Even if it should be conceded 
that the notice of abandonment was, in view of the circumstances under 
which it was given, sufficient to vest in them the constructive ownership 
of the Del Norte, the law did not impose upon the défendant insurance 
companies any duty to eraploy her in any manner, and the services ren- 
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dered by the libelant as her master were as to them officious and 
against their consent, because they at ail times disclaimed any own- 
ership of the Del Norte, or right to employ her or receive her earnings. 
2. The case as to défendant Hume is différent. The libelant was 
originally employed by the firm of R. D. Hume & Co., of which the de- 
fendant Hume was a member, and after the stranding of the steamer 
Hume, on June 22, 1904, wrote him as foUovvs: 

"As a représentative of the Insurance companies Is there and as j'ou are 
the master of the vessel, you are agent for ail concerned, so I dépend on you 
to see that the opérations are conducted with as much econoniy as is possible. 
At this distance, I am unable to judge of the conditions exlsting aud must 
dépend on your good judgment to bring baek the vessel with as little expense 
incurred as Is possible." 

The libelant might well hâve understood from this letter that he was 
to continue as master of the Del Norte under his original employment, 
and he was not otherwise informed by the firm of R. D. Hume & Co. 
until October 15, 1904, when he was first notified by them of their prés- 
ent contention that the services rendered by him subséquent to the 
stranding of the vessel were in fact rendered to the insurance companies 
as her owners. Upon considération of ail of the évidence, my conclu- 
sion is that the libelant is entitled to recover from the défendant Hume 
for his services as master of the Del Norte from June 18, 1904, to Octo- 
ber 15, 1904, at the rate of $100 per month. 

Let a decree be entered dismissing the libel as to the défendant in- 
surance companies, with costs, and in favor of the libelant against the 
défendant Hume, for the sum of $390, with interest thereon from Oc- 
tober 15, 1904, and costs. 



In re ALEX. 

(District Court, E. D. Pennsylvanla. December 16, 1905.) 

No. 2,131. 

BANKEtrpTCT — Exemptions — Fbaudclent Concealment of Pbopebtt. 

Where a bankrupt withiu a short time before his bankruptcy bonght 
goods largely in excess of the needs of his business on crédit, aud dis- 
posed of them for cash, leaving the bills therefor unpaid, and when ex- 
amlned in the bankruptcy proceeding failed to account for a large portion 
of his receipts, gave testimony which he afterwards admitted to be un- 
true, and flnally claimed to hâve gambled away a large amount, while 
his wife purchased his flxtures and continued the business in her name, 
he may reasonably be held to hâve concealed money and property with 
intent to defraud his credltors, and is not entitled to bis exemption under 
the laws of Pennsylvania. 

In Bankruptcy. On report of référée. 

The following is the report of Référée John G. Dîefenderfer in the 
matter of the exceptions to the allowance of the exemption to the 
bankrupt : 

Léo Alex was declared a bankrupt on the 14th day of January, 1905, upon 
a pétition filed against him December 19, 1904. On the 19th of January, 1905, 
he filed his schedules, in triplicate, and in Schedule B5 claimed $300 worth of 
property out of his business, "from the flxtures, etc., in store at No. 643 Ham- 
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ilton Street, Allentown, Pa." ; and asked that goods of that value be set aslde 
for him as his exemption. On the lOtli day of February, 1905, the trustée 
of the bànknipt's estate made report of exempted property, and the report 
was on that day duly flied by the référée. On the same day E. J. Butz, 
Esq., attorney for creditors, flled exceptions to the allowanee of the exemption. 
The report and the exceptions thereto were filed at an adjourned flrst meeting 
of the creditors of the banlirupt, af ter full examination of the banlirupt by the 
creditors. The examination of the banlirupt, at the first meeting of creditors 
and adjoumments thereof, is the évidence by vvhich the exceptions to the ex- 
emption are meant to be sustained. The flrst spécification of the exceptions 
substantially comprises aiso the remaining two. It is "that the bankrupt bas 
concealed money and property with intent to defraud his creditors." By 
agreement of coiinsel concerned the référée flxed October 26, 1905, for hear- 
ing of the exceptions. At that hearing counsel for the excepting creditors was 
heard. Counsel for the bankrupt did not argue the exceptions. 

The facts before the référée may be sketehed in rapid outline: The bank- 
rupt is of Greek nationality, of apparently mlddle âge, and immigrant in thia 
country since 1890. He came to Allentown in 1901, opened a caudy store, 
and carrled on the candy business uutil about the middle of December, 1904, 
when his property was seized in an exécution for debt, and the pétition in 
bankruptcy against him followed on the 19th of December, 1904. He had been 
in the same klnd of business at Easton, Pa., for some seven years before he 
came to Allentown. He had some $3,000 in money when he came to Allen- 
town and ail debts paid. He: rented the premises at 623 Hamilton street. 
spent considérable money to make them suitable for his business, and con- 
ducted the business there until he failed ; and at the trustee's sale of the bank- 
rupt's property his wif e bought a considérable portion of the business flxtures, 
established herself in her husband's former place and business, using money, 
as she testifles, which she had saved ont of her household expenses. The 
bankrupt's business seems to hâve prospered fairly until the last year. Dur- 
Ing the last two months he bought recklessly, on crédit, from about 70 difCer- 
ent tradespeople, scattered over a wide area of country, In a total of about 
$8,000, and tried to buy still more, but failed of further crédit. He obtained 
the merchandise In the amount aforesald, sold the same and got the money 
therefor, left the bills unpaid, and has failed to account for a full half of the 
money which he realized from the sale of the large stock of merchandise. He 
kept no books in his business. He had a bank deposit book and corresponding 
check books. He was urged to account for the receipts and made little at- 
tempt to do so. He swore flrst that he had deposited the money in bank and 
used it to pay his debts. The bank deposit book showed deposits in a total of 
$2,962.58 for the month of November, 1904, to December 10, 1904. The goods 
purchased from and after November 1, 1904, amounted to just about $7,500, 
as appears by the schedules flled by the bankrupt ; and there was about the 
same value of goods in the store when the recelver in bankruptcy took the 
store as there was at the beglnning of November, 1904, a month and a half 
before. The bankrupt admits that he received the goods and got the money 
for them when he sold them agaln, and must eonsequently hâve had about 
$7,500 in hand between November 1, 1904, to December 19, following. Of the 
money deposited in bank, his stubs of checks show $1,691.38. The bankrupt 
was given time between adjourned meetings to prépare to account for the bal- 
ance of the money that must hâve been In his hands. He proved indiffèrent 
and failed, and when, under rigid cross-examination, his attention was called 
to the large déficit, after having sworn that he had applied ail the money to- 
wards the payment of debts, he admitted that he had testifled to what he 
knew was not true, and had gambled away some $2,300 or $2,500 In New York. 

Under substantially the above facts the question is whether the bankrupt 
Is entitled to his exemption. "The rights of a bankrupt to property as exempt 
are those given him by the state law." Smalley v. Laugenour, 13 Am. Bankr. 
Rep. 692, 25 Sup. Ot. 216, 49 L. Ed. 400. "The only question to be determined 
upon a bankrupt's claim for exemption is whether he is entitled thereto as 
against gênerai creditors." In re Brumbaugh, 12 Am. Bankr. Rep. 204, 128 
Fed. 971. In the case in hand the creditors seek to bring the property clalmed 
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into the fund for the gênerai creditors, and under the décisions above recited 
the bankruptey court bas no doubt jurisdiction to distrlbute the property, if 
the exemption is not to be allowed to the banlîrupt. "The exemption laws [oi; 
Pennsylvania] are enacted for the honest poor, not for the roguish." Irahoff's 
Appeal, 119 Pa. 350, 13 Atl. 279, and the cases there clted. When a banltrupt 
buys merchandise largely in excess of what he needs in his business, and dis- 
poses of it for cash, and leaves the bills unpaid, and within three months is put 
under oath in a proceeding in which he is bound to exercise diligence and 
good faith In ail matters pertaining to his property and business transactions, 
and proves indiffèrent and unsatisfactory, fails to account for a large portion 
of his receipts, testifies to that which he afterwards admits to hâve been 
false, and afterwards, in order to escape threatened danger, takes refuge in 
the plea of having gambled away a third of the money, such a bankrupt is, in 
the opinion of the référée, not entitled to his exemption under the laws of 
Pennsylvania, and bas in effect concealed money and property with the intent 
to defraud his creditors. The référée sustains the flrst exception and disal- 
lows the exemption claimed. This finding malles it unnecessary to consider 
the remaining tvvo exceptions. 

And, now, October 27, 1905, it is ordered that the schedule of property of 
I-eo Alex, bankrupt, set apart to be retained by the bankrupt, made by the 
trustée of the bankrqpt's estate and flled in this cause February 10, 1905. 
be. and it is hereby, set aside, and the trustée is directed to distrlbute said 
property as an asset of the bankrupt's estate, unless exception to this order be 
properly filed of record in this cause on or before November 7, 1905. 

The following is the verified pétition of the bankrupt for reviev/ : 

To John G. Diefenderfer, Esq., Référée in Bankruptey : Your petitioner 
respectfully shows: That he was adjudged a bankrupt herein on the 14tli 
day of January, A. D. 1905, and that a trustée of his estate was in such pro- 
ceeding subsequently appointed. That such trustée on the lOth day of Feb- 
ruary, A. D. 1905, filed a report of exempted property herein, and that on the 
27th day of October, A. D. 1905, an order was entered determining your peti- 
tioner's claim to exempt property, as stated in such report, as follows : "When 
a bankrupt buys merchandise largely in excess of what he needs in his busi- 
ness, and disposes of it for cash, and leaves the bills unpaid, and within three 
months is put under oath in a proceeding in which he is bound to exercise 
diligence and good faith in ail matters pertaining to his property and business 
transactions, and proves indiffèrent and unsatisfactory, fails to account for 
a large portion of his receipts, testifies to that which he afterwards admits 
to hâve been false, and afterwards, in order to escape threatened danger, takes 
refuge in the plea of having gambled away a third of the money, such a bank- 
rupt is, in the opinion of the référée, not entitled to his exemption under the 
laws of Pennsylvania, and bas in efCect concealed money and property with 
the intent to defraud his creditors. Now, October 27, 1905, it is ordered that 
the schedule of property of Léo Alex, bankrupt, set apart to be retained by the 
bankrupt, etc., be, and it is hereby, set aside, and the trustée is directed to 
distrlbute said property as an asset of the bankrupt's estate, etc. That such 
order was erroneous for the following reasons: 

(1) The State laws as to exemption in bankruptey cases control, and the 
reasons assigned by the référée would not deprive the bankrupt of his exemp- 
tion under the laws of Pennsylvania. (2) Property set apart to a bankrupt 
under his claim to exemption forms no part of his estate in bankruptey. (3) 
Because the bankrupt testified that be lost his money by gambling would not 
deprive him or his family of the right to his exemption. (4) Under the laws 
of the State of Pennsylvania the bankrupt must be allowed his exemption, un- 
less the same bas been waived. (5) There was no évidence before the référée 
that the bankrupt had transferred or concealed any portion of bis property, 
and unless this be shown his exemption must be allowed. 

Wherefore your petitioner, feeling aggrieved because of said order, prays 
that said trustée report and the said order be reviewed, as provided in the 
bankruptey law of 1898, and gênerai order 32. 

Dated AUentown, Pa., November 6, 1903. Léo Alex. 
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W. La Monte Gillette, for bankrupt. 

Reuben J. Butz and Thomas F. Gross, for objecting creditors. 

HOLLAND, District Judge. The findings of fact by the référée în 
this case are approved, and we agrée with his conclusion that the 
bankrupt was not entitled to hâve property to the amount of $300 
set aside for his use. The order entered by the référée October 37, 
1905, is also approved, and the trustée directed to proceed in accord- 
ance with the directions therein contained. 



HERMANN v. UNITED STATES. LEON RHBIMS CO. v. SAME. SULLI- 
VAN, DREW & CO. V. SAME. 

(Circuit Court, S. D. New York. June 1, 1905.) 

Nos. 3,524, 3,525, 3,520. 

OusTOMS DuTTEa — Classification — Beaveb Stbips — Manufactubes of Fub. 
Held, that so-called beaver strips, in the form of rectangular pièces of 
felted material measuring 15 to 24 inches wlde and 36 to 48 Inches long, 
used in tlie manufacture of hats and composed in part of wool, but chiefly 
of rabbit fur, are not witliin tlie provision in paragrapli 370, Schedule K, 
§ 1, c. 11, Tarife Act July 24, 1897, 30 Stat 184 [U. S. Comp. St. 1901, p. 
1667], for articles of wearing apparel In part of wool, nor wlthin that 
in paragraph 432, Schedule N, 30 Stat. 191 [U. S. Comp. St. 1901, p. 1675], 
for hats or forms for hats, but are dutWble as manufactures in chief value 
of fur, under paragraph 450, 30 Stat. 193 [U. S. Comp. St. 1901, p. 1678]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision under review affirmed the assessment of duty by the 
collector of customs at the port of New York on importations by 
Henry Hermann, the Léon Rheims Company, and Sullivan, Drew & 
Company. 

The articles In controversy consist of varlous manufactures of rabbit fur and 
wool ; the fur being the component m!3terlal of chief value. They are known 
as "beaver strips," and are in the form of rectangular strips or banda, varying 
in width from about 15 to 24 Inches and in length from about 36 to 48 inches. 
One of the samples put in évidence was in the shape of a section from a large 
tube, constitutlng when flat a double thickness about 24 Inches square. They 
are felted, are dyed black and in colors, and are used in the manufacture of 
hats. A portion of the goods was classifled under paragraph 370, Schedule K, 
I 1, c. 11, Tarife Act July 24, 1897, 30 Stat. 184 [U. S. Comp. St. 1901, p. 1667], 
and the remalnder under paragraph 432, Schedule N, 30 Stat. 191 [U. S. Comp. 
St 1901, p. 1675]. The importers contended that they should ail hâve been clas- 
sifled under paragraph 450, 30 Stat. 193, [U. S. Comp. St. 1901, p. 1678]. The 
pertinent portions of sald paragraphs read as foUows : 

"370. • * » Articles of wearing apparel of every description, » • • 
made up or manufactured wholly or in part, * * * composed wholly or 
In part of wool." 

"432. Hats, bonnets, or hoods, ♦ ♦ * trimmed or untrlmmed, Inelud- 
ing bodles, hoods, plateaux, forms, or shapes, for hats or bonnets, composed 
wholly or in chief value of fur of the rabbit, beaver, or other animais." 

"450. * * * Manufacturers of fur, * * * or of wUich » • * 
[It] is the component material of chief value, not speclally provided for," 
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Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

Henry A. Wise, As st. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchandise in question is 
cloth claimed by the importer to be a manufacture of fur, of which 
fur is the component of chief value, and dutiable at 35 per cent, ad 
valorem uhder Act July 24, 1897, c. 11, § 1, Schedule N, par. 450, 30 
Stat. 193 [U. S. Comp. St. 1901, p. 1678]. The Board of General 
Appraisers, however, assessed the merchandise as articles of wearing 
apparel under paragraph 370, Schedule K, 30 Stat. 184 [U. S. Comp. 
St. 1901, p. 1667], or as fur hats and forms for hats under paragraph 
432, Schedule N, 30 Stat. 191 [U. S. Comp. St. 1901, p. 1675]. 

Apparently the Board rested îts décision chiefîy on the ground that 
the protests were submitted by the importers to be decided on the 
record, and therefore were to be treated as defaulted. This claim of 
a default is not pressed on this appeal. An examination of the ex- 
hibits, in connection with the testimony taken on behalf of the im- 
porters as to the character of the cloth, establishes the fact that the 
classification contended for by them was correct. 

The décision of the Board of General Appraisers is reversed. 



E. & w. H. CALDWELL v. UNITED STATES. 

(Circuit Court, S. D. New York. June 1, 1905.) 

No. 3,894. 

CuSTOMS DuTiES — Classification — Haie Press Cloth — Ejusdem Generis. 

The provision in paragraph 431, Schedule N, § 1, c. 11, Tariff Act July 
24, 1897, 30 Stat. 191 [U. S. Comp. St. 1901, p. 1675], for "hair press cloth," 
is not limited to fabrics composed of the same material (horsehair) as 
the other articles enumerated in said paragraph. 

On application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision in question afifirmed the assessment of duty by the 
collector of customs at the port of New York on importations by 
E. & W. H. Caldwell, consisting of hair press cloth, found by the 
Board of General Appraisers to hâve been made from camel and goat 
hair. 

This article was classifled as "manufactures ♦ ♦ * of wool, not specially 
provided for," under paragraph 3G6, Schedule K, § 1, e. 11, TarifC Act July 24, 
1897, 3 OStat. 184 [U. S. Comp. St. 191, p. 1G6GJ, by virtue of the provision in 
paragraph 383 of sald act (30 Stat. 185 [U. S. Comp. St. 1901, p. 1C88] ) that 
"whenever, in any schedule of this act, the word 'wool' is used In connection 
with a manufactured article of which it is a component material, it shall be 
held to Include wool or hair of the sheep, camel, goat, alpaca or other animal." 
The Importers contended that the goods should hâve been classifled under the 
provision for "hair press cloth" in paragraph 431, Schedule N, § 1, 30 Stat 191 
ru. S. Comp. St 1901, p. 1675], which reads as follows: "431. Haireloth, 
known as 'crinoline' cloth, ten cents per square yard; haireloth, known as 
'hair seating,' and hair press cloth, twenty cents per sqnare yard." The Board 
overruled this contention on the authority of a former décision of the Board 
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In Re American Expresa Company, G. A. 4,448, T. D. 21,200, where It was held 
that haïr press eloth, In order to corné wlthin paragraph 431, muât be made of 
the same material (horsehair) as that composing the other textiles enumer- 
ated in that paragraph, and that goods made of camel hair, involved in that 
case, would theref ore be excluded. 

Walden & Webster (Henry J. Webster, of counsel), for importers, 
D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchandise in question con- 
sists of cloth made of hair adapted to be used in hydraulic presses. It 
is in fact a hair press cloth. It is so known commercially, and was so 
invoiced and sold. The Board of General Appraisers, however, ap- 
parently basing ils décision upon évidence taken in another case as to 
other merchandise, adopted the language of their opinion therein and 
assessed the article at 33 cents per pound and 50 per cent, ad valorem, 
under Act July 34, 1897, c. 11, § 1, Schedule K, par. 366, 30 Stat. 184 
[U. S. Comp. St. 1901, p. 1666], as a manufacture of wool not specif- 
ically provided for. The importers protested on the ground that the 
cloth was dutiable eo nomine as hair press cloth at 30 cents per yard 
under paragraph 431, Schedule N, of said Act (30 Stat. 191 [U. S. 
Comp. St. 1901, p. 1675]). The government introduced no testimony 
in this case before the board. Paragraph 366 provides only for 
manufactures of wool not specially provided for. Paragraph 431 
provides specifically for hair press cloth eo nomine. The construc- 
tion given to thèse words by the Board would seem to deprive this 
spécifie provision of ail effect, inasmuch as the mats made of horse 
hair and cattle hair appear to be included under a separate désignation. 
The assessment by the Board would operate to impose an ad val- 
orem duty on this cloth of between 300 and 400 per cent. 

The décision of the Board of General Appraisers is reversed. 



R. HOE & 00. V. UNITED STATES. 

(Circuit Court, S. D. New York. June 5, 1905.) 

No. 3,7T3. 

CUSTOMS DUTIES — CLASSIFICATION — PaTTEENS FOB MaCHINEBT — MotDERS' PaT- 
TEBNS. 

The provision In Tariff Act July 24, 1897, e. 11, § 2, Pree List, par. 616, 
SO Stat. 199 [U. S. Comp. St. 1901, p. 1685], for "models of inventions and 
of other improvements in the arts, Including patterns for machinery," 
Is not limited to the class of patterns known as "model patterns," Intended 
to show the working of the thing illustrated, but includes also molders' 
patterns, which are used as models about which to form sand molds In 
In which castings may be made and which are fltted for successive use in 
that way. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision hère reviewed (G. A. 5,889, T. D. 25,942) affirmed the 
assessment of duty by the collector of customs at the port of New 
York. 
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Comstock & Washburn (Albert H. Washburn, of counsel), for 
importers. 
W. Wickham Smith, Sp. Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchandise in question con- 
sists of articles made of wood, known as "patterns." They are of 
the class known as "molders" patterns," wliich are intended to be 
placed in sand in order to form the matrix in which the moUen 
métal is cast; such castings constituting in this case portions of a 
printing press. They were assessed for duty as manufactures of 
wood not specially provided for, under Act July 24, 1897, c. 11, Sched- 
ule D, par. 208, 30 Stat. 168 [U. S. Comp. St. 1901, p. 1647], and are 
claimed to be free under paragraph 616 of said act, which reads as 
follows : 

"Models of inventions and of otlier împrovements in the arts, including 
patterns for macliiuery, but no article sliall be deemed a model or pattern 
whicti can be fitted for use otherwise." 30 Stat. 199 [U. S. Comp. St. 1901, 
p. 1685]. 

The government contends that the word "patterns" as thus used 
is confîned to the class of patterns known as "model patterns," of 
the same size as the blue print or drawing from which they are made, 
and which are patterns of an inventor's idea, gotten up for him in 
order to show the working of the invention, and generally incapable 
of use for any other purpose, and that the word "including," preced- 
ing "patterns for machinery," was intended to operate as a limitatioi. 
to patterns ejusdem generis with models of inventions, etc. The 
government further contends that the addition of the word "other- 
wise" at the end of the paragraph of the law of 1890 and of the présent 
law was intended to emphasize the limitation to the class of patterns 
to be used as models. The government further relies upon the fact 
that molders' patterns, such as those hère in question, are fitted for 
successive use in making castings, and are therefore in the nature 
of tools of trade, constantly worn out and replaced, and that, as the 
manufacture of such patterns is a large industry in this country, it 
could not hâve been the intention of Congress to permit such articles 
to come in free, when the material of which they are composed would 
be taxable. 

Counsel for the importers contends that the word "patterns," as 
used in said paragraph, covers both classes of patterns. The dic- 
tionary définitions specifically include under the word "patterns" 
such molders' patterns as models about which to form a sand mokl 
in which a casting may be made. Counsel for the importers further 
contends that the word "patterns" should not be limited to a mode! 
pattern, because it is not so limited in the paragraph, and because 
the use of the words "model or pattern" in the closing clause shows 
that Congress did not intend to confine the exemption to model 
patterns, which would hâve been included under the word "model," 
but to extend it to the gênerai class of patterns, which would not be 
so included, provided they are fitted for use only as patterns. 

There is much force in the contention of counsel for the govern- 
ment, and the question is one as to which I feel great doubt. I feel 
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it to be my duty to résolve said doubt in favor of the importer, and 
I therefore conclude that as no commercial désignation has been 
shown whicli confines the word "patterns" to any particular class, 
and as the ordinary use of patterns is for making parts of machinery 
in the way thèse patterns are used, and as it appears from the testi- 
mony that model patterns are more strictly patterns of machinery, 
rather than patterns for machinery, thèse articles are patterns tor 
machinery, and cannot be fitted for use otherwise. 

The décision of the Board of General Appraisers is therefore re- 
versed. 



E. F. D0WNIN6 & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. May 24, 1905.) 

No. 3,895. 

CusTOMS DtrriES — Classification — Paper Fans — Noveities. 

The provision In Tariff Act July 24, 1897, c. 11, § 1, Schedule N, par. 
427, 30 Stat. 191 [U. S. Comp. St. 1901, p. 1679], for "fans of ail kinds," 
does not include so-called fans eonsisting of unsubstantial paper novelties 
in the shape of fans, whieh range from four feet in diameter down to 
very small slzes, and ■which are not eommercially known nor dealt in as 
fans, nor adapted to practical use as such, but are intended solely for 
décorative purposes. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision under review afifirmed the assessment of duty by the 
Collector of Customs at the port of New York on merchandise im- 
ported by R. F. Downing & Co., which was classified under the pro- 
vision for "fans of ail kinds" in Tariff Act July 24, 1897, c. 11, § 1, 
Schedule N, par, 437, 30 Stat. 191 [U. S. Comp. St. 1901, p. 1679]. 
Note In re Kaufmann, G. A. 5,860 (T. D. 25,820). 

Everit Brown, for importers. 

Henry A. Wise, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchandise in question com- 
prises, inter alia, articles which simulate fans, were invoiced as fans, 
are known as fans, and were classified for duty as fans, under Tariff 
Act July 24, 1897, c. 11, § 1, Schedule N, par. 427, 30 Stat. 191 [U. 
S. Comp. St. 1901, p. 1679]. Nevertheless, the conclusion reached 
at the close of the argument is that thèse articles are not dutiable as 
fans, but as manufactures of which paper is the component material of 
chief value, not specially provided for, under paragraph 407 of said 
act. 30 Stat. 189, Schedule M [U. S. Comp. St. 1901, p. 1673]. The 
reasons for this conclusion are the following: Thèse articles are 
imported as novelties from Germany, with other like articles, solely 
for use for décorative purposes. The names or désignations applied to 
the varions articles in the invoice are merely indicative of the things 
which they represent. Thus another exhibit called a bell is not a bell. 
The so-called parasol is not a parasol. The so-called hat, although 
fitted with an elastic, and capable of being put upon the head, is not a 
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hat in the tariff signification. In the same sensé tliis article is not a 
fan, because, while it is capable of being temporarily used for fanning 
purposes in the same way as a hat or other similar object might be 
used, it is not adapted to such purpose, because it is not ribbed and is 
merely a flimsy mass of fluffy paper, and is therefore unfit for practical 
use for any length of time. Dealers in fans do not deal in this article 
as a fan, and vice versa; and persons who deal both in this article and 
in fans sell thèse articles in the novelty or holiday department, and not 
in the fan department. It appears that they are imported in ail sizes, 
from four feet in diameter down to the small ones, such as are used 
for German favors or toys. They are unlike the folding fans of com- 
merce, they are not commercially known as fans, and they are not 
fans within the reasoning of prior décisions of the Board of Appraisers. 
This class of articles was not imported into this country until after the 
passage of the act of 1897. 

"It is plain that neither the importer nor the collector can sweep 
into a paragraph of a tariff act a novel article of merchandise which 
was not the article therein described, because a particular trade-name, 
which corresponded with the name of the old article, was attached to 
the new article after the passage of the act." U. S. v. Sehlbach, 90 
Fed. 798, 33 C. C. A. 237. 

In United States v. China & Japan Trading Company, 71 Fed. 
864, 18 C. C. A. 333, the court said, referring to the articles in question : 

"No one prétends that they are tbe uinbrella of trade and commerce, and 
dealers In those articles do not keep tliem. They are called 'umbrellas' for 
eonvenlence, but they are not used or designed for use as such. They migbt 
as appropriately be called 'ralnbows.' " 

The décision of the Board of General Appraisers is reversed. 



SIEGMAN & WEIL, v. UNITED STATES. 

(Circuit Court, S. D. New York. May 19, 1905.) 

No. 3,869. 

1. CTJSTOMS DUTIFS — AXJTHORITT OF SeCKETAEY OF THE TbEASTJBT — ReGAT,IA. 

Tlie Secretary of the Treasury is not empovvered to abridge the right of 
free entry of the articles covered by Tariff Act July 24, 1897, c. 11, § 2. 
Free List, par. 649, 30 Stat. 194 [U. S. Comp. St. 1901, p. 1687], relating 
to regalia, etc. 

2. Same — Classification — Regawa — Production of Troof. 

Proof that certain imported regalia was entitled to admission under 
Tariff Act July 24, 1897, c. 11, § 2, Free List, par. 649, 30 Stat. 194 [U. S. 
Comp. St 1901, p. 1687], was not produced at the time of entry as re- 
quired by the customs régulations, but was offered the collector before he 
had ilquidated the entry. Held, that free entry should hâve been allowed 
by the collector. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Note, United States v. Goodsell, 91 Fed. 519, 33 C. C. A. 661. 
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The décision below afflrmed the assessment of duty by tha collecter of cus- 
toms at the port of New York. The casé involved the valldity of article 562, 
Oustoms Régulations 1899, se far as it relates to Tarifl! Act July 24, 1897, 
c. 11, § 2, Free List, par. 649, 30 Stat. 194 [U. S. Comp. St. 1901, p. 1687]. The 
pertinent portion of sald article reads as foUows : 

"Art. 562. Wlien entry is made free of duty under paragraphs * * » 
649, • ♦ * of the act of .Tiily 24, 1897, the oath or déclaration required 
of the importer or consignée must be actually luade at the tlme of entry, and 
no bond for the production of the same will be accepted in lieu thereof." 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for Im- 
porters. 

Henry A. Wise, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The importation herein comprises 
church regalia, claimed to be free under the provisions of Act July 24, 
1897, c. 11, § 2, Free List, par. 649, 30 Stat. 194 [U. S. Comp. St. 1901, 
p. 1687}. The oaths necessary to establish the right to free entry were 
not before the collector at the time of making the entry, but they were 
before him at the time of its liquidation. There is no régulation which 
empowers the Secretary of the Treasury to abridge the right of free 
entry of articles such as those hère in question when imported under 
the conditions shown to exist herein ; and inasmuch as the évidence of 
said right was before the collector at the time of his action, duty 
should not hâve been assessed. 

The décision of the Board of General Appraisers is reversed. 



UNITED STATES T. D. S. IIESSB & BRO. 

SAME V. R. HOEHN CO. 

(Circuit Court, S. D. New îork. May 17, 1905.) 

Nos. 3,634, 3,635. 

CuSTOMS Dtjties — Classification — Articles of Cut Glass. 

As to certain cut glass thermometers, the cutting on which is not shown 
to ornainent or decorate the articles, held, that they are not wlthln the pro- 
vision in Tarife Act July 24, 3897, c. 11, §1, Schedule B, par. 100, 30 Stat. 
157 [U. S. Comp. St. 1901, p. 1633], for "articles of glass, cut, • » * or 
otherwlse orriamented, decorated, or ground." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below related to merchandise imported at the port 
of New York by D. S. Hesse & Bro. and the R. Hoehn Company, 
and reversed the assessment of duty on the merchandise by the collec- 
tor of customs at said port, who had classified it under the provision 
in Tarifï Act Julv 34, 1897, c. 11, § 1, Schedule B, par. 100, 30 Stat. 
157 [U. S. Comp'. St. 1901, p. 1633], the pertinent part of which reads 
as f oUows : 
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"Par. 100. * * * Articles of glass, eut, * * * or other- 
wise ornamented, decorated, or ground." 

D. Frank Lloyd, Asst. U. S. Atty. 

Comstock & Washburn (Albert H. Washburn, of counsel), for 
importers. 

TOWNSEND, Circuit Judge (orally). The merchandise in ques- 
tion, consisting of certain thermometers, was classified for duty under 
Tariff Act july 34, 1897, c. 11, § 1, Schedule B, par. 100, 30 Stat. 157 
[U. S. Comp. St. 1901, p. 1633], as "articles of glass, eut." The 
importer contended that the merchandise was properly dutiable under 
paragraph 112 of the same act 30 Stat. 158 [U. S. Comp. St. 1901, p. 
1635, as "manufactures of glass." The Board of Appraisers sus- 
tained the claim of the importers. 

The article in question herein is not before the court for examina- 
tion, and there is nothing in the return of the assistant appraisers 
to indicate whether the cutting thereon is of such a character as to 
ornament or decorate the article ; and therefore the décision of the 
Board of General Appraisers is affirmed, on the authority of Koscherak 
V. U. S., 98 Fed. 596, 39 C. C. A. 166. 



GOAT & SHEEPSKIN IMPORT CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. May 19, 1905.) 

No. 3,641. 

CUBTOMS DTJTIES CLASSIFICATION MOCHA SHEEPSKINS — WOOL. 

As to the coat on so-called moclia wliitebead sheepskins. whîch contains 
a percentage of wool of a lovv order, held, that It is subject to the duty 
provided for wools on the sldn lu paragraphs 351, 358, 360, Schedule K, 
§ 1, c. 11, Tarife Act Jnly 24, 1897, 30 Stat. 182, 183 [U. S. Comp. St. 1901, 
pp. 1664, 1665, 1666], and is not free of duty under paragraph 664, Free 
List, § 2, 30 Stat. 201 [U. S. Comp. St. 1901, p. 16S8], relatlng to raw sklns, 
"except sheepskins with the wool on." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision in question affirmed the assessment of duty by the 
coUector of customs at the port of New York. Note G. A. 4,593 (T. 
D. 21,737). 

Hatch, Keener & Clute (J. Stuart Tompkins, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchandise in controversy con- 
sists of mocha whitehead sheepskins from which the coat had not 
been removed at the time of importation. They were assessed for 
duty at 3 cents per pound, under the provisions of Tariff Act July 
24, 1897, c. 11, § 1, Schedule K. pars. 351, 358, 360, 30 Stat. 183, 183, 
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[U. S. Comp. St. 1901, pp. 1664, 1665, 1666], as wools of the third 
class on the skin, and were claimed to be free under the provisions 
of paragraph 664 of said act (section 2, Free List, 30 Stat. 201 [U. S. 
Comp. St. 1901, p. 1688]), as "skins of ail kinds, raw (except sheep- 
skins with the wool on)," etc. The sole question presented is whether 
thèse skins hâve wool on or hair only. The Board of General Ap- 
praisers reached the conclusion that a certain percentage of the 
covering was wool, and therefore that the skins were sheepskins with 
the wool on, within the meaning of the tariff act. Inasmuch as there 
was suiiîcient évidence to support the finding of the board as to the 
fact of wool upon the skins, and as the court upon examination of 
the sample is unable to say that this finding is incorrect, and as the 
définitions in the encyclopœdias and dictionaries support the claim 
that such a product is wool, although of a low order, the décision of 
the Board of General Appraisers is affirmed. 



UNITED STATES v. A. STBINHARDT & BRO. 

(Circuit Court, S. D. New Yorlt. Februai-y 17, 1892.) 

No. 620. 

Ctjbtoms Duties — Classification — Gaetebs — Weaeiito Appaeel. 

Garters are included wltliin the term "wéariug apparel" in Tariff Act 
Oct 1, 1890, c. 1244, § 1, Schedule L, par. 413, 26 Stat. 598. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 
Affirmed 4 C. C. A. 679. 

The décision below (G. A. 974, T. D. 12,112) reversed the assessment of 
duty by the collector Of customs at the port of New Yorlï on goods imported 
by A, Steînhardt & Bro., consisting of elastic garters, composed in chief value 
of sillj. The collector subjected them to the duty provided in paragraph 41.3, 
Schedule L, § 1, c. 1244, TarlfC Act Oct- 1, 1890, 26 Stat 598, for "articles 
of wearing apparel of every description, * * * of which silk is the com- 
ponent material of chief value," and to the additional duty prescribed in 
the proviso of said paragraph for "ail such • * • articles of wearing 
apparel when composed in part of Indla rubber." The iniporters contended 
that they should hâve been classified under paragraph 414. 26 Stat. 598, re- 
lating to "ail manufactures • * * of which silk is the component ma- 
terial of chief value." 

Paragraph 412, 26 Stat 598, referred to in the opinion below, relates to 
"suspenders, braces," etc., "of which silk is the component material of chief 
value." 

Charles Duane Baker, Asst. U. S. Atty. 
Curie, Smith & Mackie, for iniporters. 

WALLACE, Circuit Judge. I shall sustain the collector's classifica- 
tion in this case, principallv because of the efïect which I think should 
be attributed to paragraph' 412, Tariflf Act Oct. 1, 1890, c. 1244, § 1, 
Schedule L, 26 Stat. 598. Now, by paragraph 414, this article would be 
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subject to 50 per cent, ad valorem duty, if it were not included under the 
enumeration "wearing apparel" in paragraph 413. The sanje would be 
true of suspenders and braces, probably, which are mentioned in para- 
graph 412. Congress, I think, by that paragraph has evidenced an in- 
tention of excepting some analogous articles out of the wearing-apparel 
clause, and they deemed it necessary to particularly specify suspenders, 
an article more clearly analogous to garters than perhaps anything else 
we can think of. If it had not been for paragraph 412, it might hâve 
been arglied perfectly well that suspenders, like garters, were a part of 
wearing apparel, and therefore should be subject to 50 per cent. duty. 
It is a close question ; but I think, taking the three sections together, 
I must hold that it was the législative intent to include in "wearing ap- 
parel" articles similar to suspenders and garters. 



SCHEU V. PENiVSYIiVANIA R. R. 

(Circuit Court, W. D. Pennsylvanla. December 5, 1905.) 

No. 31. 

Damages— Peesonal Injubt— Excessive Verdict— Réduction bt Condition- 
Ali Okdeb. 

A verdict awarding $15,000 damages to a young locomotive flreman, wlio 
was earning about $1,000 per year, for an Injury resulting in tlie loss 
of liis left hand, lield excessive, and a conditional order made granting 
a new trial unless plaintifC should remit the excess above $10,000. 

[Ed. Note. — For cases in point, sce vol. 15, Cent. Dig. Damages, § 383.] 

At Law. On rule for a new trial on the ground that the verdict is ex- 
cessive. 

R. P. Marshall, for plaintiff. 
Thomas Patterson, for défendant. 

ARCHBALD, District Judge.^ The verdict îs for $15,000 for the 
loss by the plaintiff of his left hand. He was a locomotive fireman, 
earning about $1,000 yearly, with a chance of being advanced to the 
position of engineer, where he would get considerably more. In his 
présent condition this occupation must be abandoned, but at the same 
time he is still young, and is by no means incapacitated for other lines 
of profitable labor. The amount of the verdict, however, is such that, 
if put at interest, it would yield almost, if not quite, as much as the 
plaintiff was getting si the time of the accident, and he has the capital in 
hand in addition, without any chance or contingency such as might 
come to him personally, like the accident out of which this controversy 
grows, by which his earning power would be correspondingly impaired. 
Under the circumstances tbe amount given by the jury is more than 
compensatory and thus becomes excessive and punitive. Evidently it 
is in part at least aimed at the rétention by the défendant company in 

1 Specially assigned. 
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their Cmploy of one who was considered by the jury as an incompétent, 
if nôt recklessly dangerous, employé, by whose négligence the accident 
was caused and which might bring about similar accidents to others. 

It is somewhat difficult to say how much should be eliminated from 
the verdict on this account. Damages in such cases are peculiarly for 
the jury to fix ; the court having only a gênerai supervision of their ac- 
tion so that it may not go beyond bounds. It has even been held by the 
House of Lords in England, in the récent case of Watt v. Watt (1905) 
L. R. App. Cases, — , that there can be no interférence by the court 
vvith the amount of damages awarded by a jury, the défendant being 
entitled to hâve them assessed by that tribunal ; and that a réduction by 
the court on a rule for a new trial, on acceptance of which by the plain- 
tifif and remission of the excess the rule is discharged, is without war- 
rant of law, and cannot be sustained. But the cases in this country 
are not so (13 Cyc. 134), and the right is freely exercised by the courts 
in the way suggested. I bave no hésitation in so acting hère. Taking 
off one-third of the verdict, a very substantial amount is still left, which 
it seems to me will be full pecuniary compensation for the actual loss 
as ordinarily measured. 20 Am. & Eng. Encyc. Law (2d Ed.) 158, 
note I. And a conditional order which will efïect this will accordingly 
be made. 

On condition that the plaintifï within 20 days by paper duly filed 
shall agrée to a réduction of the verdict to $10,000, remitting the excess, 
the rule for a new trial will be discharged ; but, otherwise, will be made 
absolute, and a new trial awarded. 
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BAGLIN et al. v. CUSENIER CO. 
"(Circuit Court ot Appeals, Second Circuit. June, 1005.)' 

?Piiadb-Maeks — Injl'nction against Infringement — Chastseuse. 

For many years the order of Carthusian monks, of the convent La 
Grande Chartreuse, in France, hâve made and sold a liqueur, under tlie 
name "Chartreuse," claimed to hâve been made by a secret process. Such 
liqueur bas long been sold and bas become well known under such name 
In the United States, where the name Is registered as a trade-mark. The 
order having been expelled frora France by the government, a receiver 
was appointed by a provincial court, wbo, under autbority o( the court, 
now carries on the business, putting up the product ot his manufiicture 
in the dress and under the labels and name formerly used by the monks. 
In which form It is sold in this country by défendant as agent. Mean- 
tlme the monks re-established their business In Spain, where they make 
and sell a liqueur under a new trade-mark and labels, which set forth the 
facts with respect to the removal. No final adjudication of the rigUts of 
the parties bas been bad in F'rance. Held, that a preliminary injunction 
restrainlng défendant from using in thls country the bottles, labels, name, 
and trade-mark formerly used by the monks, based on affidavits largely 
made on information and belief, and which do not détermine the question 
Whether the product is the same originally sold under such trade-mark, 
was too broad in its terms, and should at least be modifled by allowing 
sales by défendant, provided an additional label was attached to each 
package setting forth the facts with respect to the manufacture. 

Townsend, Circuit Judge, dissenting, on the ground that the sale by de- 
fendant of the receiver's product under the name, labels, and trade-mark 
of the monks, without any distinguishing mark, was a fraud on the pub- 
lic, which should be enjoined, regardless of the quality of the article or 
the action of the French couits. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Frédéric H. Betts, Charles Howson, and Hubert Howson, for appel- 
lant. 

Philip Maure, for appellees. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The questions involved in this appeal are 
hiteresting and novel. Many of the important facts, on both sides, are 
asserted on information and belief. The complainant's case rests sole- 
ly upon the bill and two affidavits made by Herry Batjer, one of the 
agents for the complainant in the United States. The vérification of 
the complaint is also by Batjer, who says : 

"My information Is gained from correspondence with European agents of 
said order, and from correspondence and conversations witl» local représen- 
tatives of the same, and from gênerai reading." 

In short, the injunction was asked for upon the statements of one 
witness who has no actual knowledge of the more important facts up- 
on which relief dépends. 

It is asserted by Batjer that the défendant is selling a "spurious arti- 
cle" in the United States, but he does not say in what particular it 
differs from the genuine Chartreuse, except that the latter is somewhat 
lighter in color. From the nature of the case proof by affidavit upon 
141 F.— 52 
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this point is impossible. It is asserted that the complaînant's product 
is made by a secret process; and the question whether défendant is 
selling a bogus liqueur can only be determined by cross-examination 
and careful chemical analyses. Hostetter v. Comerford (C. C.) 97 Fed. 
585. 

The défendant insists, aiso on information and belief, that the liqueur 
formerly made by the Chartreuse mohks derived its value from the aro- 
matic plants grown in the vicinity of the monastery of La Grande Char- 
treuse, and that the monks hâve always insisted that the genuine arti- 
cle cannot be made elsewhere. It is therefore argued that the liqueur 
made by the monks at Tarragona, Spain, is not and cannot be the gen- 
uine Chartreuse. In other words, each party contends that he is sell- 
ing the genuine article and his adversary the bogus article. 

Both parties agrée, apparently, upon tlie following facts : 

Kirst. The order of Chartreuse monks had for many years occupied 
a monastery near Voiron, France, where they had manufactured and 
sold a liqueur known as "Chartreuse." 

Second. This order was refused authorization under the French law 
of July 1, 1901, known as the "Associations Act," was judicially dis- 
solved and its members expelled from France. 

Third. A receiver of ail the property of the said order was appointed, 
pendente lite, by a French court, having jurisdiction, and was duly au- 
thorized to carry on the business of La Grande Chartreuse, and to use 
the distillery fixtures, trade-marks and good will of the business which 
the monks were directed to turn over to him. The défendant hère is 
the agent of the receiver, M. Lecouturier. 

Fourth. After their expulsion from France the monks established a 
factory at Tarragona, in Spain, where they make the liqueur sold by 
Batjer & Co. in this country under a new label and trade-mark having 
no resemblance, from a légal viewpoint, to the trade-marks and labels 
used by them in France. The only person now using the old labels and 
trade-marks is the receiver appointed by the French court. 

Fifth. When ordered to give up and assign their trade-marks the 
monks failed to do so, giving as an excuse that the trade-marks did 
not belong to the order, but to the Abbe Rey. The court, however, 
decided that this contention was not well founded, and that the trade- 
marks werè held by Rey as trustée for the order. 

Sixth. The légal aspect of the case in France has not, so far as ap- 
pears from the record, been finally determined. As counsel for the 
complainant says: 

"Even as to the extent of the liquidator's [receiver's] power In France the 
highest courts of that country hâve yet to be heard from." 

"Even as to the extent of the liquidator's [receiver's] power in France the 
highest courts of that country hâve yet to be heard from." 

Nothing further is needed to demonstrate the novelty and importance 
of the issues and the difficulty in deciding them upon a record so incon- 
cîusive and unsatisfactory. Indeçd, we hesitate to express an opinion 
upon the law, as the cause may be brought hère again upon a complète 
record, presenting the question in à wholly différent aspect. 

The injunction order is broad and unconditional. It enjoins the de- 
fendant, who is the agent hère of the receiver appointed by the French 
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court, from using the bottles, labels and trade-marks, whîch his prin- 
cipal is using nnder the protection of the law in France. In this con- 
nection, it should be remembered that the complainant is net now using 
thèse bottles, labels and trade-marks, and his right to use them has 
been denied. The financial responsibility of the défendant is not dis- 
puted. In thèse circumstances we are of the opinion that so sweeping 
an injunction should not hâve been granted upon ex parte affidavits, 
based largely upon information and belief. Stevens v. Missouri, 106 
Fed. 771, 45 C. C. A. 611 ; Blakey et al. v. Nat. Mfg. Co., 95 Fed. 136, 
37 C. C. A. 27 ; Air Brake Co. v. Westinghouse, 69 Fed. 715, 16 C. C. 
A. 371; Westinghouse Co. v. Montgomery Co. (decided by this court 
May 3, 1905, 139 Fed. 868). 

In view of the fact that the record discloses instances where the pub- 
lic hâve been misled by the sale of the defendant's goods under the 
old labels without explanation, it may be that the Circuit Court will 
see fit to grant an injunction nisi. It would seem that pending final 
hearing ail confusion might be avoided if the défendant should attach 
to its bottles labels similar to those adopted by the complainant, stat- 
ing that : 

"This liqueur ts made at the Grande Chartreuse, in France, under the direc- 
tion of M. Lecouturier, appointed liquidator of the property of the congrégation 
of Carthusian monlîs after its dissolution and expulsion from France." 

We are inclined to think that an order granting an injunction, un- 
less a notice similar to the above is attached to each package ofïered 
for sale, would be within the discrétion of the court. 

The order is reversed. 

TOWNSEND, Circuit Judge. I dissent from the opinion of the 
court. There is no uncertainty as to the material facts upon which the 
injunction was granted, namely, the validity of the trade-name "Char- 
treuse," complainant's title and long continued possession, and the in- 
fringement by défendant, and déception of the public. The only doubts 
raised are as to defendant's rights even in France. The judgment there 
is only that of an inferior court ; it only applies to the judicial liquida- 
tion of complainant's property held in France; it states that "nothing 
is yet definitely adjudged * * * on the ow^nership," even in 
France ; and it cannot hâve any extraterritorial force binding on our 
courts, nor can it bestow on its grantee in France any right to deceive 
the American public. In view of thèse doubts, it is clearly unjust to 
refuse protection to complainant until after défendant shall hâve re- 
moved said doubts and established some right to the interposition of 
the court. 

Judge Story first laid down the rule, afterwards followed in Eng- 
land, and applied in Germany to the case of an alien enemy, that alien 
friends were entitled to claim the same protection of their rights as cit- 
izens. Complainant is an alien. His claim to the trade-name "Char- 
treuse" rests upon the fundamental doctrine of the law of trade-marks, 
the right of the public to be protected against déception. One of the 
chief objects of the law is to prevent the commission of a fraud on the 
public by the sale of an article with an imitated trade-mark in such a 
manner as to deceive purchasers. This trade-name, registered in the 
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patent office, îs a right of property created by complainant in this coun- 
try and repeatedly recognized by, our courts. It is a persona] property 
right, which cannot be confiscated by extraterritorial proceedings or 
divested or assigned in invitum, except in the methods pointed out by 
the décisions under our laws. 

Thèse éléments of récognition, registration, and adjudication create a 
presuniption in complainant's favor which cannot be overthrown by in- 
definite and uncertain assertions as to complainant's rights in France, 
but ail such questions should be reserved until final hearing. The at- 
tempt to palm off on the American public a product of some décoction, 
the composition of which is unknown, manufactured by an assignée of 
a French liquidator, by the appropriation of complainant's labels, which 
falsely indicate to the American public that it is purchasing a well- 
known product made by a secret process by this order of monks, which 
labels are stamped with a counterfeit of the signature of the order, is 
an attempt by fraud to make a gain out of the confidence of the pub- 
lic in the individual skill of the members of said order, and to appropri- 
ate, in violation of law and without considération, that intangible, and 
incorporeal, but no less sacred, right of property, the good will of the 
<:ompIainant. 

This order should be afSrmed. 



WOOD 7. DESKINS et al. 
(Circuit Court of Appeals, Fourth Circuit November 15, 1905.) 

No. 579. 

1. COUETS — FEDERAI, JUKISDICTION — AUGNMENT OF PARTIES. 

Where there was no controversy between one of the Joint vendors In a 
contract for the sale of lands and the purchaser, but there was a dispute 
between her and the other vendors as to her share of the purchase money 
and the amount she should contribute toward clearing the title, and also 
between such other vendors and the purchaser with respect to taxes, In- 
terest, and other matters affecting the amount due under the contract 
which resulted in a suit l)y theni tor spécifie perfoi-niance, the said vendor, 
who refused to Join in such suit, was properly made a défendant, and 
cannot be allgned as a complainant in interest to defeat the jurisdiction 
of a fédéral court thereln because of the fact that she was a citizen of 
the same state as the purchaser. although she was necessarily given 
a deeree against him for the sliare of the purchase money to which the 
court determined she was entitled. 

2. VENDOB and PuKCHASEB — DeLAY in PeEFECTINS ÏITLE LlABILITT OF PUB- 

CHASEE FOB INTEKEST. 

Where a contract for the sale of a tract of lands, consisting chiefly of 
wild mountain land having only a prospective value on account of the 
tlmber thereon, required the vendors to malte a clear title contempora- 
neously with the payment of the purchase money, which they were un- 
able to do for a number of years, owing to litigatlon, the fact that the 
purchaser, who had already advanced a large part of the purchase price, 
was compelled to talie possession of the lands, which had become vacant, 
to protect them from trespassers, dld not render him llable for Interest 
on the unpaid purchase money, where it was shown that the taxes which 
he paid in the meantime greatly exceeded the income derived from the 
land. 
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S. Same— Taxes Paid bt PtJECHASEB in Possession. 

A purchaser of lands under a contract, who took possession, although 
the sale had not been consummated, owing to delay caused by the inability 
of the vendors to perfect their title, is not entitled to crédit on the pur- 
chase money for taxes paid pending such consummation, even though the 
Ineome from the land was insufficient to pay such taxes. 

Appeal from Circuit Court of the United States for the Southern 
District of West Virginia, at Charleston. 

This Is a suit in equity by vendors of land against the vendee to enforce 
the spécifie performance of the contract of sale and the payment of the balance 
of the purchase money. The contract was made April 15, 1889, between Wil- 
liam H. Deskins, L. S. Deskins and his wife, and Anne Blackham and her hus- 
band, William Blackham, and Isabella Deskins, wife of James Deskins, ail of 
tbe flrst part, and Stuart Wood, of the second part. By the contract the parties 
of the first part sold to Stuart Wood ail the lands in Logan county, W. Va., on 
Miller's creek, formerly owned by James Deskins, containing 5,185 acres, more 
or less, at $4 per acre ; also a tract adjoining near the mouth of Miller's creek 
containing from 150 to 200 acres at 3520 per acre. Wood was to hâve botb of 
said tracts surveyed so as to ascertain the acreage by May 15, 1889, and the 
title thereto was to be perfected by the parties of the flrst part on or before 
the said May 15, 1889, and if the title to the 150 to 200 acres could not be per- 
fected by that time it was to be perfected within a reasonable time thereafter. 
The contract then recites that Wood had paid §1,000 on April 12th, and on 
April 15th an additional $2,000, on account of purchase price, and, subjeet to 
the provisions of the contract, was to pay the balance of the purchase 
money on May 15, 1889. The contract then provides that, if there should be 
any delay in perfecting title to the 150 to 200 acre tract at the time specified. 
reasonable additional time should be given to perfect the same before payment 
«f the purchase money on that tract ; but, in the words of the contract, "the, 
payment of the balance of the purchase money on said 5,185-acre tract shall 
be made on said 15th day of May if the survey is then completed, and, if not 
completed, then shall be paid when the said survey is completed, which shall 
be completed as soon thereafter as it ean by pushing the same with ail reason- 
able dispatch. The settlement for said lands under this contract shall be 
made within flve days after the completion of said survey at the First National 
Bank of Huntington, W. Va. If upon the delivery of such deed as hereinafter 
provided for said land or for the boundary of 5,185 acres (if the title to the 
other is not then perfected) to said party of the second part, or the same be 
ready for delivery at the place of settlement above specified and the balance 
of said purchase money is not then paid, this contract shall be void, and 
$1,000, part of said money already paid, shall be forfeited to the parties of the 
first part. And upon payment of the balance of the purchase money by said 
Stuart Wood to the said parties, then the said parties of the first part shall 
<ieliver a deed conveying said land with covenants of gênerai warranty, free 
from ail Incumbrances or defects of title, including the release of the right of 
dower of the wife of James Deskins. A certificate of the clerk of the county 
court of Logan county showing the release of the liens against said land shall 
be procured, and, if not, then the party of the second part shall retain sulH- 
cient of the purchase money to satisfy the liens against said land appearing 
on the records of said county. Possession of said land shall be given on the 
Ist of March, 1890, but the parties of the second part shall hâve the right of 
ingress and egress for any purpose whatever ; but if by reason thereof any 
damage should be done to the possession, the same shall be paid by said party 
of the second part, and while the said land is the possession of the said parties 
of the flrst part or their tenants proper care shall be taken of the premises." 

Wood proceeded without delay to bave the land surveyed and the surveys 
were completed in. the latter part of June, 1889. In the meantinie, before tbe 
survey was flnished, a suit was entered in the circuit court of Logan county, 
W. Va., by Clay and Headley, attacking a sale by Spécial Commissioner Shu- 
mate to W. H. Deskins, by which he acquired title to the 5,185-acre tract, as 
fraudulent and void. Stuart Wood was made a party défendant. This suit 
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was proceeded wlth and the Logan county court pronounced a decree setting 
aside the Judiclal sale by whleh W. H. Deskliis acquired title. The decree was 
entered Oetober 19, 1889, and on March 18, 1891, W. H. Deskins appealed to 
the Suprême Court of West Virginia, and that court, at Its April term, 1892, re- 
versed the décision of the circuit court of Logan county and dismissed the bill. 
The said Clay and Headley, after the suit in the Logan county court had been 
finally decided against them, on Deceniber, 1802, entered another suit in equity 
in the United States Circuit Court for the District of West Virginia, against L. 
S. Desiîlns, W. H. Deskins, William Blaekham, Anne E. Blackham, and Stuart 
Wood, praying a decree requiriug Wood to pay the balance of purchase 
money for the 5,185-acre tract of land to Clay and Headley, and obtained a 
restrainlng order enjoining Wood from paying the balance of the purchase 
money to the extent of $7,240, which the complainnnts allegcd belonged to 
them. On December 6, 1893, a decree was entered dlssolving the injuuction 
and dlsmissing the bill. An appeal was allowed upon giving bond for costs 
and damages, and the decree of the circuit court was afflrmed by this court 
on Oetober 2, 1894. It further appears that the 5,lS5-acre tract had been for- 
feited for the noupayment of the taxes of 1885, and sold for said nonpayment 
and purchased by the sherifC for the state, and not redeemed within the time 
prescribed. Upon a bill filed to set aside the forfeiture upon the ground that 
the taxes for 1885 had been actually paid, a decree was entered January 15, 
1897, annulling and setting aside the sale and forfeiture of the land. The 
land had been acquired by W. H. Deskins at a judiclal sale made b.y W. K. 
Shumate, spécial commissioner, In a proceeding by Patton Bros, against L. 
S. Deskins and others ; but it appears that no deed was executed by W. K. 
Shumate, commissioner, to William H. Deskins, until August 3, 1897. There 
were some Judgments of record which were liens on the land, amounting to 
between $3,000 and $4,000, wHlch Wood acquired and was entitled to deduct 
from the purchase money. 

On July 6, 1889, Stuart Wood pald on account of the purchase money $8,000 
and took the followlng receipt: 

"Received July 6, 1889, of Stuart Wood, eight thousand dollars on account 
of purchase money on lands described In a certain contract of sale. • * ♦ 
The balance to be pald and receipted for by me at a reasonable time after the- 
disposition of the suit of Clay & Headley v. Deskins et al., and when the liens 
are removed from the land. The baek taxes are to be pald by me out of the- 
above amount. h. S. Deskins. [Seal.]" 

On the same day Wood paid $2,000 to Mrs. Blackham, taklng the following 
receipt : 

"Received Logan, C. H., July 6, 1889, of Stuart Wood, his check for two 
thousand dollars on account of the purchase money coming to Anne E. Black- 
ham, for her Interest intended to be conveyed to said Wood In a certain con- 
tract for land on Miller's Creek. * * * The balance of the purchase mon- 
ey to be paid to and be receipted for by me at a reasonable time after the dis- 
position of the suit of Clay & Headley v. Deskins et al., and when the liens 
are removed from the land. Anne E. Blackham, [Seal] 

"By William Blackham." 

In March, 1890, the lands being vacant or about to be left vacant, Wood as- 
sumed possession of them in order to protect them. The tract was nearly ail 
wild mountain forest, not susceptible of cultivation and only valuable for the- 
prospective value of the timber. The taxes pald by Wood from that time on 
were about $400 a year, and he did not recelve from the property $50 a year. 
Mrs. Blackham, a daughter of James Deskins, the original owner of the tract, 
by an understanding with the other owners, was entitled to a certain portion of 
the 5,185-acre tract, which upon snrvey was found to contain 1,500 acres, and by 
reason of this ownership was made a party to the contract of purchase by 
Wood and was entitled to receive $6,000. Of this amount Wood had paid to 
her $4,800, but could not pay her the balance, because of a dispute between 
her and the other owners as to the proportion of certain expenses in clearing 
the title for which they contended she was liable. She and her husband 
had executed a deed for her interest to Wood and left it in escrow with Mr. 
Shumate to be delivered when the balance due her was pald. On the same- 



WOOD V. DE8KIN8. 503 

date on which the $2,000 was paid to her, July 6, 1889, Wood had signed and 
delivered to her attorney a statement that there remained due to her about 
11,500, "payable when title is perfected and suits flnally disposed of." She 
dld not at any time demand of Wood the payment of interest on her share ot 
the purchase money, but at ail times expressed her willingness to waive any 
daim to interest, but did dispute the elaim made by the other owners that out 
of her share of the purchase money she should refund them certain expenses 
connected with clearing the title of suits and incumbrances. 

There was considérable correspondence during 1806 and 1897 betvveen the 
attorueys of the Deskinses and Mr. Wood, or his attorney, Mr. Asbridge, each 
urging the other to bring about a final settlement but without practical resuit. 
The attorneys for the Deskinses urged that Wood should pay the balance of the 
purchase money, and Wood urged them to put the title in proper shape.to give 
him a deed clear of defects of title or Incumbrances, stating that he was 
anxlous to get a final settlement and a deed conveying the land to him ; but 
as Mr. Wood lived in Philadelphia. and only oceasionally came to West Vir- 
ginia, and the Deskinses were scattered in différent places, it did not seem easy 
for them ail to get together or arrange a settlement. In June, 1897, Deskins' 
attorney made a claim for interest on the unpaid purchase money. Wood 
offered to pay the fuU amount of the purchase price upon getting a deed, but 
rrffused to pay interest. 

Thereupon this suit for spécifie performance was entered In the United 
States Circuit Court for the Southern District of West Virginia, on Septem- 
ber 14, 1897, and service of process was accepted by Wood, wlio was then In 
Philadelphia. The answer of Stuart Wood to the bill sets forth that the 
total purchase price was, as claimed, $24,490.45, on account of which he had 
i>aid to the vendors $13,000; that, except the flrst $3,000 mentioned in the con- 
tract, he was not by the contract required to pay anything more until the 
vendors conveyed to him a perfect title, by a deed with covenants of gênerai 
warranty ; that the vendors had never put themselves in condition to convey 
the land free from ail incumbrances or defects of title, but had involved the 
respondent in varions suits and litigation growing out of their transactions 
concerning said lands ; that before the survey was completed the suits of Clay 
and Headley had been Instituted to annul the said contract of sale to the 
respondent ; that while that suit was pending, upon assurances that the litiga- 
tion would soon be terminated and the vendors be able to earry out their con- 
tract, respondent, although under no obligation to do so, did on July 6, 1889. 
pay to the vendors $10,000, of which they hâve ever since had the use; that 
the litigation between Clay and Headley and the vendors did not terminate 
until October, 1894, since which time respondent bas been endeavoring to get 
the Deskinses to comply with the contract, but they hâve refused, setting up 
claims against Mrs. Blackham which are denied by her ; that the Deskinses 
had also refused to settle unless respondent would pay for another tract of 
land which they falsely claim respondent had also purchased ; that during the 
time since he took possession the taxes bave been about $400 a year, while 
he has received but a trifling rent or profit from the land, not exceedxng $50 
per year, while the vendors hâve had the use of the $10,000 paid in advance 
by respondent. He denied that any interest was chargeable against him, as 
the vendors had failed to perform their contract, as they had never tendered 
him a deed, and had kept him waiting for years without a title, so that he 
could not avall himself of the benefit of his purchase, although he had ad- 
vanced to the vendors large sums of money and always had been willing and 
able and anxlous to hâve a settlement. On June 12, 1899, the case was re- 
ferred to a master, to report, among other things, what amounts were still un- 
paid and to whom payable. On October 12, 1901, the master, having taken a 
great deal of testiniony offered by the parties to this case, made a comprehen- 
sive report of ail matters referred to him. He reported : That the total pur- 
chase money for the several tracts amounted to $24,490.45, of which Mrs. 
Blackham was eutitled to $6,000. less $500 which by agreement she was to con- 
tribute as her share of the cost of clearing up the title, and that she had been 
paid by Stuart Wood in ail $4.800. That Wood had made to L. S. and W. H, 
Desklns the following payments: 
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April 12, , 1889 $ 1,000 

July 6, 1889 8,000 

May 20, 1895, paid to Watts & Ashby on order of Desldns 300 



Total paid Deskins î 9.300 

Paid Mrs. Blackham 4,800 



Total paid by Wood on purchase money. , . .$14,100 

He reported that Wood had also aeqiiired liens on tlie pro;ierty wliicli tliR 
Deskinses sliould hâve satisfled ont of the money paid to theni by Wood, and 
which tbey failed to do. The liens were as follows: 

Trust debt of Julia A. Sheppard $ 1,545 50 

Interest from October 30, 1891, to October 30, 1901 § 927 30 

Trust debt of James Starr ; 1.545 50 

Interest from October .30, 1893, to October 30, 1901 927 30 

Jud2;ment lien of James Starr 295 00 

Interest from April 15, 1882, to October 31, 1901. 345 89 



Interest Ç2,200 49 



Principal $ 3,386 00 

Interest 2,200 49 



Total $ 5.586 49 

The summary was as follows: 

Due Mrs. Blackham, 1,,500 acres nt $4 $ 6,000 00 

Amount to be paid by Mrs. Blackham for costs, expenses of makin^r 

tltle 500 00 



$ 5,500 00 
By amount paid 4,800 00 



Balance due Mrs. Blackham '^ $ 700 00 

Due li. S. and W. H. Deskins, 3,594 acres and 28% perches of land 

at $4 $14.376 70 

205 acres 110 perches of land at f20 4,113 75 

Amount charged to Mrs, Blackham for her share of costs, etc 600 00 



518,990 45 

Less amount paid $ 9,S00 

Less liens paid and interest 5,586 49 14,886 49 



Balance due Deskins 4,103 96 

Balance due Mrs. Blackham 700 00 



Total amount to be paid by Wood October 3, 1901 $ 4,803 96 

The master denied the claim of Wood to be reimbursed for taxes paid on 
his lands since he took possession in 1890. The master reported that in his 
opinion Wood was not ehargeable with interest on the balance of purchase 
money yet to be paid. because in the opinion of the master the "proof clearly 
establishes the fact that the vendors hâve not yet put themselves in a position 
to demand the payment of the purchase money." L. S. and W. H. Deskinti 
excepted to the report, contending that the master should not bave allovred 
Mrs. Blackham |6,000, but only on account of 1,317 acres at $4 per acre, 
amountlng to $5,216, and that Mrs. Blackham should be charged with the 
proper proportion of the expenses incurred by the plaintiff and not limited to 
the sum of $500; that L. S. and W. H. Deskins were entitled to $4 per acre 
for 3,715 acres and 33% perches of land; that Wood should not hâve been al- 
lowed interest on the sums paid out by him for the liens on the land acquireû 
by him; that Wood should be charged interest on the balance of the purchase 
money yet to be paid by him. Wood excepted to the master's report because 
he was not allowed reimbursement for the taxes paid by him, for the reason» 
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that circumstances under whlch Wood took possession were not such as re- 
quired hlm to bear the burden of taxes. 

Thèse exceptions came on for liearing before the Circuit Court, and the 
court sustained the plaintiff's exception to so much of the master's report 
as found that the plaintlfCs were not entitled to interest, and ruied that the 
piaintiflfs were entitled to receive $9,490.45 from Wood as the balance purchase 
money unpaid Mareh 1, 1890, wlth Interest at 6 per cent, from that date until 
paid, less the payments made thereon with interest on the same, and less the 
valid liens purchased by Wood, wlth interest on the same until the day of fet- 
tlement; the said balance due amounting on June 23, 1904, to $11,037.19. The 
court sustained the master's report that Mrs. Blackham was entitled to the 
purchase money for 1,500 acres of land at S4, and was only to be charged with 
$500 in favor of the Desliinses for expansés. The court decreed that it was 
the duty of L. S. and W. H. Desliins, upon payment of the money, to exécute 
to Wood a good and sufficient deed of gênerai warranty for the portion of the 
land owned by them, free from dower and ail incumbrances, and that no such 
deed had been executed and delivered by them. The court found that a good 
and sufficient deed of gênerai warranty had been executed by the Blackhams 
and had been delivered in escrow and was flled in the case, and that there 
was due her $1,200, of which $500 was to be paid to the Deskinses, and upon 
which, by an agreement made long after the date of the original contract, no 
interest was to be paid to Mrs. Blackham on her part of the purchase money, 
and upon payment of the said balance Wood was authorized to withdraw the 
deed from tlîe papers in the case. The decree then provided that, unless the 
sums found to be due were paid within 30 days from the date of the decree, 
the lands In respect to which the balance due should be in default should be 
sold. Wood appealed and assigned for errors that the court had no jurisdic- 
tion, for the reason that Mr. and Mrs. Blackham were really coplaintiffs and 
were eitizens of the same state with the défendant Wood; that no interest 
should bave been allowed against hlm on any unpaid purchase money, be- 
cause no proper deed had ever been tendered to him ; that the taxes he had 
paid should hâve been allowed him ; that the separate deed decreed to be de- 
livered to him by the Deskinses and the Blackham deed were not in accord- 
ance with the contract; and that the court erred in decreeing costs against 
Wood, when the plaintîffs had been In default; and, having made unfounded 
claims for interest, the other exceptions had référence to the terms of the 
sale decreed to be made In default of payment of the balances found to be due. 

Malcolm Jackson (Brown, Jackson & Knight, on the brief), for 
appellant. 

L. D. Vickers and C. C. Watts (Watts & Ashby, on the brief), for 
appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and MORRIS, 
District Judge. 

MORRIS, District Judge. The first assignment of error questions 
the jurisdiction of the Circuit Court because of an alleged want of 
diverse citizenship between the complainants and défendants, if, as 
contended by the appellant, they were properly arranged according 
to their actual interests in the controversy. As arranged in this suit 
as instituted, W. H. Deskins, L. S. Deskins, and Eva, his wife, were 
complainants and were ail eitizens of West Virginia, and the défend- 
ants were Stuart Wood, William Blackham, and Anne E. Blackham, 
his wife, ail eitizens of Pennsylvania. The défendant Wood, the ap- 
pellant, urges that Mr. and Mrs. Blackham were not properly made 
défendants, but were parties in whose behalf relief was prayed against 
him, and that as joint vendors they were necessary parties. It is the 
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existence of a controversy between dtizens of différent states that is 
the test of jurisdiction. If the relief prayed cannot be granted with- 
out the présence of other parties, and if by placing thera on the side 
of the case to which they belong the diverse citizenship is defeated, 
then the Circuit Court cannot take jurisdiction ; but it is the nature 
of the controversy, the real mattér in dispute, which should détermine 
how the parties are to be arrangea. 

The bill of complaint prays a decree for the spécifie performance 
by Wood of his contract of purchase and a decree against him foi 
the balance of purchase money due to complainants by said contract. 
The bill contains thèse averments: 

"That the défendant Anne E. Blackham was the owner of 1,317 acres of the 
5,0.32-aere tract, and that, while the purchase was made in the name of W. H. 
Deskins, he recognized her Interest, and she is entitled to share to that extent 
in the sale, subject to an équitable adjustment between herself and the said 
W. H. Deskins as to the expenses incident to said property. But the plain- 
tiiïs are informed and so aver that the said Anne B. Blackham and William 
Blackham are unwilling to commence légal proceedings against the said 
Stuart Wood, and that they hâve expressed their willingness to receive from 
said Wood their part of the purchase money without any interest, rather tlian 
ntigate the question of interest, and they hâve been paid the greater part of 
the amount coming to them and said Wood has executed and delivered to them 
his note for the balance due them. Plaintiffis are further Informed and so 
nrer that by deed dated the 6th day of July, 1889, said Anne E. Blackham and 
William Blackham conveyed their interest in said lands to the défendant, 
Stuart Wood, which deed was left by them with their attomey, W. K. Shu- 
mate, to be delivered to said Stuart Wood upon certain conditions, of the full 
nature of which conditions they are not advised. The plaintiffis hâve no au- 
thority to make said Blackhams plalntifCs in this suit, tlîat there is no privity 
between the said Anne E. Blackham and William Blackham and thèse plaln- 
tifCs in the matters Involved In this suit, but they are advised that it is essen- 
tial to hâve the title to the property lu controversy before the court, and they 
therefore designate and ask that said Anne E. Blackham and William Black- 
ham be treated and made défendants in this suit." 

The answer of Mrs. Blackham affirms the essential allégations of 
the bill so far as they relate to her controversy with the Deskinses 
and the absence of any controversy between her and Wood. She as- 
serts in substance that W. H. Deskins and L,. S. Deskins had agreed 
with her that she should hâve $6,000 out of the sale to Stuart Wood, 
and that she was not to pay more than $500 towards the expenses 
of clearing the title, but that they had somehow set up an unwar- 
ranted claim that she should pay one-third the said expenses, which 
exceeded $500, but had not allowed her one-third of the purchase 
money, and she avers that she believes but that for this unwarranted 
claim on the part of W. H. and L. S. Deskins she would hâve been 
able to settle with Stuart Wood long ago for her share of the pur- 
chase money as ascertained and agreed between ail the parties as 
hereinbefore stated. She states that she has had some correspond- 
ence with said Wood, and he has stated that he was willing to settle 
with her in full and take her said deed ; but on account of complica- 
tions and disputes with W. H. and L. S. Deskins, he is afraid he 
might be required to pay some of the money a second time. She fur- 
ther avers that on account of the institution of this suit she will prob- 
ably be kept for a long time from receiving her money, and prays she 
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may be allowed interest, and if the delay is held to be caused by Wood 
he may be decreed to pay interest to her, or if it is held to hâve been 
caused by the neglect, default, or unreasonable claims cf W. H. and 
L. S. Deskins that they should be decreed to pay interest to her. It 
is quite obvions, we think, that the parties to this suit were arranged, 
net arbitrarily, but according to their real interest and according to their 
attitude towards the real, substantial controversy in suit. 

It is urged, however, against the jurisdiction, that the decree of 
necessity had to be a decree in favor of Mrs. Blackham against Wood 
for the payment of the balance of the money due her, as well as in 
favor of the Deskinses, and that to speak of two persons, one of whom 
obtains a decree against the other, as being on the same side of a con- 
troversy, is an absurdity. But this is not necessarily so. Tones v. 
Bolles, 9 Wall. 364-369, 19 L. Ed. 734. In the case just cited the 
complainant, Bolles, a citizen of Massachusetts, was a stockholder in 
the Minerai Point Mining Company, a corporation of Wisconsin, and 
charged Jones, a citizen of Wisconsin, with setting up a fraudulent 
claim against the company to the injury of the corporation and its 
stockholders. Bolles arid the mining company were made défendants. 
On the allégations of the bill, the decree of necessity had to be in favor 
of the mining company; but the Suprême Court, through Mr. Justice 
Bradley, said: 

"It Is next objected that there Is a mlsjoinder of défendants by reason of 
making the mining company a party. But the company was directiy inter- 
ested, and though no relief is prayed against it, but rather in its favor, it is 
eminently proper that it should be made a party complainant or défendant. 
It eould not be made complainant against its will, and, besides, its own agents 
joined in the fraudulent représentations that were made. As a separate and 
independent personality, distinct from the stockholder interest, there wa» 
propriety in making it a party défendant" 

The suit now under considération is similar. There was no con- 
troversy between Mrs. Blackham and Wood, and she had refused r.o 
institute any suit against him. There was a controversy between 
Mrs. Blackham and the plaintiffs as to the share of the purchast 
money to which she was entitled and to the amount she should con- 
tribute towards expenses, and she claimed that if by the suit she was 
longer kept out of her money Deskins should pay her interest for the 
delay. It appears to us that the parties were arranged according to 
their actual interest in the controversy and that the Circuit Courr, 
rightly retained jurisdiction. Hôtel Co. v. Wade, 97 U. S. 13-30, :^* 
L. Ed. 917; Einstein v. Ga. South. & F. Ry. (C. C.) 130 Fed. 1008 

The substantial question brought to us by this appeal is whether 
the plaintiffs hâve shown themselves to be entitled to interest on the 
unpaid purchase money. ' The court below sustained their claim for 
interest upon the ground that a purchaser who takes possession of land 
under a contract of purchase is liable for interest on the purchase 
money even though by reason of defects in the title he is delayed in 
getting a good deed of conveyance, unless the vendee sets aside the 
purchase money, and notifies the vendors that it is set aside, and that 
the vendee is not deriving any benefit from it. This rule is based 
upon the inequity of allowing the purchaser to enjoy the use of the 
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knd, or the rents and profits of it, and at the same time hâve the use 
of the purchase money to the loss of the vendor. The vendor should 
as a rule hâve either interest on the purchase money or the rents and 
profits of the lands. 

But when the reason of the rule, based upon the bénéficiai use of the 
land, fails, then the reason for allowing interest fails, and a court of 
equity should look carefully into the circumstances to ascertain what 
is equity under ail the facts of the case. It appears this large tract 
of land which was the subject of the contract of sale was very nearly 
ail wild mountain land, of no présent bénéficiai use. It was of value 
solely because of the prospect that in the future, by reason of railroads 
which might be built, the forest trees would be marketable for lumber. 
The few acres of bottom land were but of little rental value, far short 
of enough to pay the annual tax of $400 a year. It is clear, therefore, 
that by taking possession Wood's pecuniary situation was made much 
worse, and if the vendors are to be allowed interest on the unpaid 
purchase money, which could not be safely paid to them on account 
of the condition of their title, then they will be decidedly better off, 
notwithstanding their defaults and delays, b'esides being relieved of 
the burden of the possession. It appears that whoever it was that was 
living on the land at the time of the sale moved away in March, 1890. 
Wood had then paid $13,000 on account of the full purchase price of 
$34,490,. He had a very vital interest in protecting the property from 
déprédations by intruders and from squatters. He testifies that he 
took possession solely for the purpose of protecting the property, and 
that the possession was of no pecuniary benefit, but entailed upon him 
expense; and it cannot be doubted that the fact was so. There is no 
reason, therefore, for applying the rule exacting interest from the 
purchaser, because of any bénéficiai use which he has enjoyed by 
reason of his possession. 

It then remains to consider whether Wood at any time neglected to 
pay the purchase money when it was due and demandable, and for 
that reason is liable for interest as damages for his breach of the con- 
tract. There is nothing in the contract entered into by the parties 
in this case on April 15, 1889, to indicate that it was intended to be 
an exception to the usual understanding that a purchaser of land 
contracta for a good marketable title clear of liens and incum- 
brances, and is not compellable to pay the purchase price until the 
vendor tenders him such a title. It would require most explicit word- 
ing in a contract to express a différent intention, so unreasonable and 
so contrary to ordinary usage in the purchase of land. By the con- 
tract it was stipulated that : 

"Both of the said tracts or boundaries of larid are to be surveyed so as 
to ascertain the acreage by the said party of tlie second part by the lôth day 
of May, 1889, by surface measurement. Their title thereto is to be perfected 
by the parties of the flrst part on orbefôre the said lôth day of May, 1889. 
If the title to the said 150 or 200 acres cannot be perfected by that time, the 
same shall be so perfected wlthln a reasonable time thereafter." 

The agreement then récites the payment of $3,000 by Wood on ac- 
count and that Wood has agreed to pay the balance on or before May 
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15, 1889, if the survey is then completed, and, if not, then when the 
survey is completed, which shall be completed as soon as it can by 
pushing the same with ail reasonable dispatcli. It then provides : 

"And upon payment of the balance of the purchase money by said Stuart 
Wood, then said parties of the flrst part shall deliver a deed conveying said 
land with covenants of gênerai warranty, free from ail incumbrances or de- 
fects of title, including the release of the right of dower of the wife of Jame» 
Deskins. A certifleate of the clerk of the eounty court of Logan county show- 
ing the release of the liens against said lands shall be procured, and, if not, 
then the party of the second part shall retain suffieient of the purchase money 
to satisfy the liens against said land appearing on the records of said 
county." 

An earlier clause of the contract, referring to the deed to be given 

by the vendors, stipulâtes : 

"And If upon delivery of such a deed as hereinafter provided for said land, 
or for the boundary of 5,185 acres (if the title to the other is not then per- 
fected), to said party of the second part, or the same be ready for delivery 
at the place of settlement above specified, and the balance of the purchase 
money is not then paid, this contract shall be void, and $1,000 part of the 
purchase money already paid shall be forfeited to the parties of the first part." 

The above stipulations clearly indicate that what was contracted 
for was a perfect title, clear of liens and incumbrances. The survey, 
without which the amount of the purchase money could not be calcu- 
lated, was not ready until June 25, 1889, but it was never suggested 
that Wood was in default for not having it completed sooner. Before 
a settlement could be had, or a deed such as the contract called for 
could be tendered by the vendors, it became obvious, not only that the 
property was deeply incumbered, but that légal proceedings had been 
instituted, which threatened to destroy ail interest which the vendors 
had in it. It was a fact also that the 5,185-acre tract had been forfeited 
and sold for the taxes of 1885, and had not been redeemed within the 
year allowed by law, and it was not until January 15, 1897, that the 
forfeiture and sale was set aside by a decree of the county circuit 
court. The 5,185-acre tract in 1866 had been conveyed by James Des- 
kins (Isabella Deskins, his wife, not joining) to L,. S. Deskins, and L. 
S. Deskins had acquired the 200-acre tract by deed from W. H. Des- 
kins and wife in 1882, and had given a deed of trust on that tract to 
secure about $2,000. In 1889 L. S. Deskins had conveyed 1,500 acres, 
a part of the 5,185-acre tract, to Mrs. Blackham. In 1886, the firm 
of Patton Bros., having a judgment against L. S. Deskins and a lien 
on the 5,185-acre tract, filed a bill of complaint in the Logan county 
circuit court and obtained a decree for the sale of said tract to pay 
the liens existing against it. Such proceedings were had that the 
5,186-acre tract was offered at public sale by Shumate, commissioner, 
and April 1, 1889, was sold to L. S. Deskins' son, Wm. H. Deskins, 
for $15,000, of which $370 was paid in cash, and notes at one and two 
years given for the balance. On July 3, 1889, Clay & Headley filed 
their bill of complaint against L. S. Deskins, Wm. H. Deskins, Stuart 
Wood, W. K. Shumate, and others to set aside the sale made by Com- 
missioner Shumate to William H. Deskins, alleging that Clay & Head- 
ley had by contract dated May 25, 1888, purchased the said lands 
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from L. S. Deskîns for $3 an acre, and that the saîd sale by Commis- 
sioner Shumate had not been fairly made, but was s,o managed as to 
defeat the just rights of Messrs. Clay & Headiey. A decree was en- 
tered October 19, 1889, setting aside the sale to Wm. H. Deskins, and 
this decree stood until reversed by the Suprême Court of West Vir- 
ginia at the January term, 1893. Thereupon the said Clay & Head- 
iey filed a suit in equity in the Circuit Court of the United States for 
the District of West Virginia against the parties to this cause to re- 
quire Wood to pay the balance of purchase money to the extent of the 
excess over $3 an acre to the said Clay & Headiey. This suit was not 
fînally decided until the mandate of this court was entered in the 
United States Circuit Court November 7, 1894. 

It thus appears that by reason of the Clay & Headiey suits not being 
finally disposed of until November, 1894, and the tax forfeiture and 
sale not until annulled by the decree of January 15, 1897, the vendors 
had not perfected their title as required to do by the contract of sale 
and could not deliver a deed free from incumbrances or defects of 
title until thèse serious defects, which imperiled their ownership bf 
the property, were got out of the way. 

Commissioner Shumate was authorized by a decree entered August 
3, 1897, to exécute a deed conveying the 5,185-acre tract to Wm. H. 
Deskins, and the deed of that date was executed. So far as appears, 
the vendors were then for the first time in a position (Wood having in 
the meantime bought up the liens and incumbrances) where they could 
"deliver a deed conveying said land with covenatits of gênerai war- 
ranty free from incumbrances or defects of title," as stipulated by 
them in the contract of sale. They did not tender such a deed to 
Wood, but on September 14, 1897, filed this bill, on which no decree 
was entered until June 23, 1904. It is significant that in their bill of 
complaint the plaintiffs carefully abstain from alleging that they hâve 
ever tendered a deed. They allège in gênerai terms that they hâve 
been at ail times ready and willing to comply with the terms of the 
contract, and hâve so notified Wood, but that he has failed and refuses 
to carry out the contract. They do not in their bill tender a deed, 
but ask for a decree for sale of the land to satisfy the balance of pur- 
chase due to them. When two acts are to be donc at the same time, 
neither party can maintain a suit against the other without alleging a 
performance or an oiïer to perform on his part. Waterman on Spé- 
cifie Performance, p. 576, § 425, note ; Id. §§ 443, 448 ; Barrett v. Mc- 
Allister, 33 W. Va. 750, 11 S. E. 320 ; Watson v. Coast, 35 W. Va. 
463, 14 S. E. 349; Clark v. Gordon, 35 W. Va. 735, 14 S. E. 355. 

We are of opinion that until August 3, 1897, the vendors were 
unable to give a title free from defects, and for that reason there 
could not be any balance of purchase money due as to which Wood 
was in def ault for not paying. The contract does not provide for 
any crédit. On signing the contract $3,000 was paid down, and the 
balance, when ascertained by a survey, was to be paid as soon as the 
vendors had perfected their title and tendered for delivery a good deed 
conveying a title free from defects. So long as such a deed was not 
tendered no money was due. Notwithstanding this Wood did pay, 
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July 6, 1899, $10,000, of which the vendors had the use for abont 16 
years in advance of its being due to them, and this large sum was 
paid by Wood on a doubtful, litigated, and incumbered title, and 
during a long part of this period the vendors hâve had no title they 
could convey to Wood in gratification of the contract. That Wood 
under the contract was not in default in not paying until the title was 
perfected is corroborated by the receipts given to Wood when he made 
the large payment of $8,000 to L. S. Deskins and $2,000 to Mrs. 
Blackham. The receipt, signed by L. S. Deskins, contains this state- 
ment: 

"The balance of the purchase to be paid to and receipted for by me at a 
reasonable time after the disposition of tlie suit of Clay & Headley v. Deskins 
et al., and when the liens are removed from the land. The baclî taxes are to 
be pald by me ont of the above amount." 

L. S. Deskins was the substantial vendor, principally, if not entirely, 
owning the lands ; his son, William H. Deskins, the formai purchaser 
at the judicial sale, being a youth of only 21 years and without prop- 
erty, and owing ail the purchase money except about $370 paid to the 
commissioner. The receipt for $2,000, signed on the same day by 
Mrs. Blackham, is in the same language. In further corroboration 
is the fact that Mrs. Blackham has always refused to make a claim 
for interest as against Wood, and that no one of the Deskinses nor 
their attorney, during this long delay until June, 1897, ever suggested 
that interest was running against Wood. 

It is urged, however, that without regard to the terms of the con- 
tract of sale, and without regard to the fact that there never was 
any default in payment by Wood, the fact that he took possession in 
March, 1890, is of itself sufficient to charge him with interest. As 
we hâve already said, it is not disputable that, when the premises were 
being vacated and left open to déprédations, Wood took such posses- 
sion as can be taken of a large tract of mountainous forest, simply 
to protect the land and timber, because of his own very large interest, 
arising from his having advanced so considérable a sum on account of 
the purchase money not yet due or properly payable. As there was 
no contract for interest, and the purchase money was not due, interest 
must be chargeable, if at ail, upon a contract implied from the circum- 
stances attending the transaction, and it does not appear to us that 
such an impHcation arises out of the possession of wild mountainous 
forest lands, taken under the circumstances of this case and entailing 
only burdensome expense on the party who goes into possession. 

The equities of the case are by no means in favor of tbe vendors. 
Wood, before it was due, paid into their hands $10,000 on 3 doubtful, 
litigated, and incumbered title, and they hâve had the use of that 
money during this long time, in which they were slowly and intermit- 
tently perfecting their title in order to comply with their contract of 
sale, and during that time Wood had no title which he could convey, 
and only a burdensome possession. In Stevenson v. Maxwell, 2 
Sandf. Ch. 273-278, which was a case of a vacant city lot, and where 
the vendor was in default in not perfecting the title, and in not ten- 
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dering a deed, the purchaser, although in possession, was held not to 
be chargeable with interest. The vice chancelier said: 

"In the case of a vacant clty lot or of wild land, not bought for immé- 
diate Improvement or cultlvatlon, and where there is no express contract for 
Interest, it would be répugnant to the moral sensé to compel the purchaser t» 
pay interest on the price, where through the default or négligence of the vendor 
he had not received a conveyance and thus had been for years prevented from 
disposing of the property. Nor would the fact that the buyer had taken ail 
the possession he could of such property, and had not kept the money by him 
ail the time in order to pay it on receiving the title, affect the natural equity 
of the case." 

We think the présent case is a very strong one for the disallowance 
of the claim for interest, and in some respects a peciiliar one, the facts 
of which forbid any implication of a contract to pay interest. It ap- 
pears that in September, 1897, when the bill for spécifie performance 
was filed, the defects of title had finally been cured, the lien incum- 
brances had been taken up by Wood, and the vendors had it then in 
their power to tender a deed to Wood. But they did not do it, be- 
cause of the disputes among themselves, and because of the demands 
by the Deskinses for interest. They made no tender of a deed, and 
no suggestion of any method by which the deed could be delivered 
and the disputed matters arranged. Wood kept writing to the Des- 
kinses' attorneys that he was anxious and impatient to get a deed, that 
he was ready with the balance of purchase money, had already suf- 
fered by the Deskinses' delay, and could not pay interest when the mat- 
ter had been delayed solely by the Deskinses' failure to carry ont their 
agreement as to title. In our opinion there was no default by Wood 
up to the time of filing the bill in this case, and he was not then charge- 
able with interest as claimed by the Deskinses. There has been a long 
delay in the prosecution of the présent suit, but it does not appear 
that it is attributable to Wood. In our judgment the défendant Wood 
is not liable for interest on the unpaid purchase money ; and he is not 
entitled to interest on any sums he has paid out. He is not to be al- 
lowed interest on the taxes paid by him while in possession, or on 
sums paid by him to take up incumbrances, but to be allowed only 
the sums actually paid out by him as a crédit on the purchase money. 
We are of opinion that under ail the facts of this case there has 
arisen no implied obligation upon either party to pay interest to the 
other. 

The taxes paid by Wood while he had possession are not to be al- 
lowed at ail as a crédit on the purchase. 

The decree should provide that the vendors make good their con- 
tract by executing, to be delivered to Wood on payment of the balance 
found to be due, a good deed with covenants of gênerai warranty, 
free from dower and ail incumbrances, and that the balance found 
to be due be paid within a reasonable number of days after such 
tender, default in payment to be enforced by sale under direction 
of the Circuit Court and by its further order. This suit for spécifie 
performance has accomplished nothing except to settle the contro- 
versy betwen the Deskinses and Mrs. Blackham and to détermine the 
question of interest on the purchase money in favor of the défend- 
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ant. Therefore, the complainants should pay the costs in the court 
below and in this court. 

The decree below is reversed, se far as inconsistent with the rulings 
of this court as expressed in this opinion, and the case is remandea. 
in order that said ruiings may be carried into effect by suitable order» 
and decrees. 

Decree modified. 



WARREN FEATHERBONB CO. v. AMERICAN FEATHBRBONE 

CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. April 11, 1905.) 

No. 1,089. 

1. Tbade-Maeks — Name Givek to Patented Abtiole— "Peathebbone." 

The patentée of a new product used as a substilute for whalebone, and 
made from the qui Us of feathers, gave the same In the spécification the 
, generic name of "Featherbone," by which name It was referred to by him 
in subséquent patents and became generally known ; the word t>eing so 
deflned subsequently in dictlonarles, both American and foreign, and used 
m foreign tarifE laws, etc. Held, that on the expiration of the original 
patent the public had the right, not only to make the article, but to sell it 
by the name "Featherbone," and that such uame could not be monopo- 
lized by the patentée as a trade-mark for his own manufacture. 

2. Same— TJnfair Compétition. 

Evidence helâ not to establish unfair compétition by a défendant ■which 
engaged in the manufacture and sale of featherbone after the patent 
thereon expired, as against the owner of the patent, which had prevlouslj 
been the sole manufacturer, merely because défendant used the name 
"Featherbone," to which it had the right, and the articles themselves from 
their character vi^ere not distinguishable ; there having been no attempt 
to imitate the dress or labels of complainant. 

[Ed. Note. — Unfair compétition, see notes to Scheuer v. Muller, 20 C. C. 
A. 1&5 ; Lare v. Harper & Bros., 30 C. C. A. 376.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

This is a bill in equlty filed by the appellant July 9, 1903, for alleged viola- 
tion of its trade-mark or trade-nanie "Featherbone," and also to enjoin unfair 
compétition in trade. At the circuit the bill was dismissed for want of equity. 

The facts are substantially thèse : Edward K. Warren, the appellant's pred- 
ecessor, in the year 1883 Invented an improvement in "corset-stifCeners," hav- 
ing for its object the utilisîatlon as a rib or stiffener for corsets and other arti- 
cles of dress or f abrics, of the stalks, stems, or quill portions of feathers, and 
using them as a substitute for whalebone in corsets and other articles of dress, 
and in surgical appliances. For this invention letters patent of the United 
States were issued to him October 16, 1883, for a "corset-stlffener" formed of 
quills or quill splints strlpped of the feathers and bound together, as sbown 
and described. In the spécification, he termed the improved bone or rib 
"featherbone." 

On Pebruary 3, 1885, another patent. No. 311,621, was Issued to him for 
"stiffening-strip and mode of producing the same," being an Improvement upon 
the invention secured by the previous letters patent. In the spécification to 
this patent he states : "By this method of proceeding I produce a flrm flat 
strip of this material, which I hâve termed 'featherbone,' " etc. The flrst 
claim of this patent is for "an improved article of manufacture, the flat strip 
composed of two or more strands of featherbone cord," etc. 

On October 6, 1885, another patent, No. 327,026, was Issued to him for a 
141 F.— 33 
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"method of attaching stiffenlngs to dress-waists.'* ^n tbe spécification the fol- 
lowing oecurs: "The stifEening materia) preferred Is made of wliat I call 
'featlierbone.' " 

On September 25, 1888, anotlier patent, No. 389,993, was issned to him for a 
"garment-stay." The following cceurs In the spécification : "Furthermore, the 
stifCening-strip, eveu when made of featherbone, may be made up," etc. 

On May 12, 1896, there was issued to him and to Jonas H. Holden, patent 
No. 559,827, for "corset-stiffener and method of making same." In the spécifica- 
tion to this patent opcurs the following: "Our invention relates to improve- 
ments In 'featherbone' and in the method of manufacturiug the same and to 
improved apparatus for the purpose. 'Featherbone' is a fanciful name given 
to the corset-stiff'ener, for which Edward K. Warren received letters patent No. 
286,749, dated October 16, 1883, and letters patent No. 311,621, dated February 
3, 1885, Issued to him for a further Improvement in the manufacture of said 
featherbone. * * * Our invention has for Its objects Improvements in 
featherbone and in the method of manufaeturing the same," etc. 

On Angust 17, 1897, another patent was Issued to Warren, No. 588,301, for 
"woven stiffening fabric." In the spécification oecurs this: ''Thèse are prefer- 
ably made of the flber of quills of feathers, which are wound similar to the 
material composing my improved featherbone described in patent No. 286,749, 
dated October 16, 1883," etc. 

On November 22, 1887, there was issued to one Edward B. Cady, letters pat- 
ent No. 373,720, for "atiffening for corsets" In the spécifications to which the 
following oecurs : "In the drawings, A represents a small bundle of the fila- 
ments or flbers of sisal, reed, rattan, whalebone, or featherbone, or other équiv- 
alent material," and the term "featherbone" In the spécifications and In the 
ciaims is dsed seven other times as the name of a material or product. 

On August 5, 1884, Warren registered in the Patent OfiBice the name "Feather- 
bone" as a trade-mark, and in that year assigned the same and the business in 
whieh he was engaged and with whieh It was associated, to the appellant, who 
since has conducted the business referred to In the several patents. The appel- 
lant devised varions uses for the material "Featherbone," to which it applied 
pecullar and partlcnlar désignations, as foUows: an "Eyèlet Bone" for the 
foundation of eyelets at the back of dresses ; â "Hook and Bye Bone" for the 
foundation of hooks and eyes in the front of dresses ; a single cord "Sklrt Bone" 
for a stifCening for wearing apparel ; a double cord "Skirt Bone," a "Three Cord 
Tape,'' a "Five Cord Tape," a "Ten Cord Tape," for a variety of uses in stiffen- 
ing varions parts of gnrments; a "Piping Bone" for stiffening bonnets and for 
producing a shirring efCect in dresses; a "CoUar Bone" for stlfEeulng tapes or 
cords and fabrics for wearing apparel. The words "Sklrt Bone" and "Collar 
Bone" were duly registered as trade-marks. Standard lengths for thèse vari- 
ons descriptions of goods were adopted by the appellant, and the goods were 
contained In flat square pasteboard boxes approprlately labeled. The appellant 
also Issued sample books displaylng the articles so approprlately labeled. By 
reason of extensive advertising, and of the excellence of the article, a large 
trade has been established by the appellant, the sales increasing yearly, from 
41,712 yards in the year 1888, to 9,942,104 yards in the year 1902. The article 
appears to hâve superseded to a great extent the use of whalebone as a stiff- 
ener for v/earing apparel. 

On April 16, 1901, the appellant flled and registered In the Patent Ofiice, a 
statement and déclaration of trade-mark. No. 36,248, in which it declared that 
it had adopted for Its use a trade-mark for stiffening material, consisting of 
the représentation of a turkey, and asserting that that trade-mark had been 
continuously used In Its business since January 1, 1891; that the class of mer- 
chandlse to which the trade-mark Is appropriated Is stiffening material, and 
the partlcular description of goods comprised In the class is stiffening tapes, 
cords, and fabrics for wearing apparel, and Is usually displayed upon the box 
or package containing the goods, but may be afflxed to the goods themselves 
In a sultable manner, and, Is also used in advertising matter, stationery, etc. 
The packages or boxes in which the appeliant's goods are marketed hâve çon- 
spicnously upon the top, pictures of a feather with the words "Warren's Feath- 
erbone" and "Trade-mark," or the pieture of a turkey, or of a barnyard con- 
taining turkeys, the goods themselves being unmarked. 
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The appellee, the American Featherbone Company, began in 1902, the manu- 
facture of the article covered by the expired patent issued to Warren, applying 
thereto the name "Featherbone," but the goods sold by It bore no mark or de- 
vice except the words, "Made by American Featherbone Company," or "Manu- 
factured by American Featherbone Company," vvhich Inscription is stamped 
or printed upon the goods, or such of them as are capable of having such stamp. 
The packages containing them are of plain paper, having no plctures or adver- 
tisement, and having printed conspicuously upon them the words, "Featherbone 
— Manufactured by American Featherbone Company." The black goods manu- 
factured by both parties are incapable of belng legibly stamped or printed, by 
reason of their color, and caunot be dlstinguished from each other when out 
of the box. The boxes are conspicuously unlike in their marUings. It is 
usual with manufacturers of dress-stays of varions kinds to cover their 
strlps with textile fabrics such as sllk, satin, etc., in différent colors, to orna- 
ment the edges with notches, pinklng, etc., to ornament the covered strlps with 
longitudinal Unes of fancy stitching, and provide the covers with selvages 
with which to sew them to the garment. The appellent has placed upon the 
market many différent grades of strlps with différent covers. The appellee Com- 
pany does the like, as do other manufacturers. Thèse ornamental devices are 
not peculiar to the appellant's goods, but are matters of common nauage. The 
appellee makes several grades of stifCening strips for certain spécial uses, the 
boxes containing them belng marked respectively "Featherbone for Skirts, 
Manufactured by American Featherbone Company"; "Silk Covered Feather- 
bone for Collars. Manufactured by American Featherbone Company;" 
"Featherbone Cord for Piping. Manufactured by American Featherbone 
Company." 

The Landaiier Company were purchasers of goods of the American B'eather- 
bone Company. 

Chas. K. Offield, for appellant. 

John W. Hill and Jacob Rothschild, for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts). That Warren 
was the inventer of a new and useful article may not be denied. The 
merit of his invention was recognized by the government and monopoly 
thereof granted to him by the patent of 1883. Warren then coined a 
new word, "Featherbone," which in the spécification to that patent was 
first employed as descriptive of, and as the name of the article produced 
by his invention. In ail subséquent patents, the name is so used, and 
it became generally known as the désignation of the article itself. 
Thus in the Century Dictionary, édition of May, 1889, we find the word 
and its meaning : 

"Featherbone. A substltute for whalebone, made from the qullls of domestie 
fowls. The quills are split into strips, which are twisted, and the resuiting 
cords are wrapped together and pressed." 

In the Standard Dictionary, édition of 1894, we find : 
•FeatherDone. A substitute for whalebone prepared from the qulHs of 
teathers." 

In Murray's English Dictionary, édition of 1901, we find : 

"Featherbone. 1887, Chicago Advance, 17 Feb. 112, Featherbone — ^prepared 
from the qullls of geese and turkeys, Is largely taking the place of whalebone 
In the manufacture of whips." 

In the Canadian tariff act of 1900, it is recognized as a known article 
of commerce, and a duty is imposed upon its importation in thèse words: 
"Featherbone, plain or covered in coils, 20 per cent." 
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The term has thus become the name of the article produced from the 
quills of feathers and used as a substitute for whalebone. Indeed, as 
abundantly appears from the spécifications to the varions patents, the 
term was coined by Warren as a generic désignation of the product, and 
not as indicating the origin of the manufacture. It was the name that 
in the patents he gave to the product of his invention. Under thèse 
circumstances the question occurs whether the name of a patented article 
at the expiration of the patent falls into the public domain with the 
patented article. We consider this question to be no longer an open 
one. It has been resolved by the ultimate tribunal ( Goodyear Company v. 
Goodyear Rubber Company, 128 U. S. 598, 9 Sup. Ct. 766, 32 L. Ed. 
535 ; Singer Manufacturing Company v. Tune Manufacturing Company, 
163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118; Elgin National Watch 
Company v. Illinois Watch Case Company, 179 U. S. 665, 31 Sup. Ct. 
270, 45 L. Ed. 365 ; Holzapfel's Compositions Company v. Rahtjen's 
American Composition Company, 183 U. S. 1, 23 Sup. Ct. 6, 46 L. Ed. 
49), and its ruling has been follovved and applied by this court (Hor- 
lick's Food Company v. Elgin Milkine Company, 56 C. C. A. 544, 120 
Fed. 264,) 

It was sought at the bar to distinguish the Singer Case from the one 
in hand, upon the ground that in the former case the three patents 
covering distinct parts of the Singer machine had expired, while hère 
some of the patents for improvements upon the original method of pre- 
paring the article hâve not expired, and it is said that ail of thèse pat- 
ents must expire before the public can take the name "Featherbone" 
for use in respect to the article produced. We think this contention 
cannot be upheld. The fact was as stated in respect to the Singer 
Case ; but as we read that décision it does not proceed and is not based 
upon that ground. The gênerai principle is declared and stated. The 
fact that the several patents had expired was an incident not aflfecting 
the décision. Indeed the contention could not well be upheld; for 
there would then be given to every patentée a monopoly limited in point 
of time only by the ingenuity with which improvements could be de- 
vised and patented. Upon the expiration of the patent, the public had 
the right to make the article named in the patent, and had the right to 
call it by the name which the patentée had given to the article. The 
point is well stated in Linoléum Manufacturing Company v. Nairn, L- 
R. 7 Ch. Div. 834. The action there was to restrain the use of the word 
"Linoléum" as applied to fioor cloth, the name being given to the article 
by the patentée. It was a fanciful name and had not been previously 
used. Upon the expiration of the patent the défendants proposed to 
make and sell linoléum floor cloth, calling it by that name, and the court 
observed : 

"In the flrst place, the plalntlffs hâve alleged, and Mr. Walton has sworn, 
that, having invented a new substance, namely, the solidified or oxidized oll, he 
gave to It the name o£ 'Lhioleum,' and It does not appear that any other name 
has ever been given to this substance. It appears that the défendants are now 
mlnded to make, as it is admitted they may make, that substance. I want to 
know what they are to call it. That is a question I hâve asked, but I hâve re- 
ceived no answer ; and, for this simple reason, that no answer could be giveu, 
except that they must invent a new name. I do not take that to be the law. I 
think tliat if 'Linoléum' means a substance whieh may be made by tLe défend- 
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ants, the défendants may sell it by the name which that substance bears. But 
then it is said that although tbe substance bears this name, the name bas al- 
vvays meant tbe manufacture of tbe plaintlfEs. In a certain sensé that is true. 
Anybody who knew the substance, and knew that the plaintiffs were the only 
makers of tbis substance, would, in using the word, know he was speaking of a 
substance made by tbe plaintiff. But, nevertheless, the word directly or pri- 
marily means solidified oil. It only secondarily nieans tbe manufacture of the 
plaintiffs, and bas tbat meaning only so long as tbe plaintiffs are the sole manu- 
facturers." 

The court concludes : 

"That solidified or oxidized oil may be made by tbe défendants if they are 
minded to make It ; and if they are mlnded to call it by the only name wbich it 
bears, I tbink they are at liberty so to do." 

Upon the expiration of the first patent to Warren the public had the 
right to manufacture the article described in the patent and to sell it 
by the name by which in the patent it was designated, to wit, "Feather- 
bone." If the appellees so exercising that right hâve infringed upon 
any subséquent and existing patent, they may be called to account for 
an infringemient of that patented right ; but they hâve the right to desig- 
nate the article which they manufacture as described in the expired pat- 
ents, and to call it by its îegitimate name, "Featherbone" — a name giv- 
en to the substance by the patentée. 

The second question involved concerns the subject of unfair trade. 
Notwithstanding the appelleees hâve a right to the use of the word 
"Featherbone," they hâve no right to so disguise their goods that they 
may be mistaken by a purchaser exercising the ordinary care of pur- 
chasers, as and for the goods of the appellant. We hâve given care- 
ful scrutiny to the oral évidence bearing upon this question, and to the 
exhibits, and fînd no ground of support for the contention that there 
has been any unfair compétition in trade. There is no proof of actual 
mistake, and we find no imitation of marks or names, tending to a con- 
fusion of goods. While the packages of the appellees bear the name 
of the article "Featherbone," and rightfully so, as we consider, there 
is nothing upon them to indicate that they contain goods manufactured 
by the appellant. To the contrary, there is an entire absence of ail 
the distinguishing marks which appeal to the eye, to be found upon the 
packages of the appellant, and the name of the manufacturer, "American 
Featherbone Company," is plainly and unmistakably imposed thereon. 
In the one case, the covers of the boxes containing the product are 
covered with advertising matter relating to the article; in the other 
the cases are perfectiy plain. We should not hesitate to restrain any 
attempt by the appellee to palm its goods upon the public as the goods 
manufactured by the appellant ; but we fail to find in this record any 
évidence warranting the suggestion of such imposition. It may be that 
the goods themselves may not be distinguishable from the goods manu- 
factured by the appellant. That arises from the character of the article 
and that it is incapable of distinguishment, except as the name of the 
manufacturer is stamped upon it; but the marks upon the packages 
which contain the goods and in which they are sold, bear no resemblance 
to each other, except in the use of the word "Featherbone." 

The decree is afHrmed. 
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CHICAGO MOTOR VEHICLE CO. v. AMERICAN OAK LEATHBE CO. 

et al. 

(Circuit Court of Appeals, Seventh Circuit. August 1, 1905.) 

No. 1,175. 

1. BaNKBUPTCY— PROCBDtTKB— POWEE TO PERMIT AMKNDMENT OF PETITION. 

A pétition in involuntary bnnkruptcy allegert certain spécifie acts of 
bankiuptcy, and a!so contained a gênerai allégation of the giving of 
préférences to other credltors, whose namcs were unknown to tbe petl- 
tioners. No objection was made to the pétition, issue was joined, a jury 
walved, and the cause sent to a référée as spécial master, before whom 
a large amount of testimony was taken, some of whieh related lo prefer- 
ential transfers not specifled in the pétition. No objection was made 
on that ground, but défendant also Introduced testimony relating to the 
same transfers, which were found by the référée to constitute acts of 
bankruptcy. Beld, that such findings were justified under the circum- 
stances, and that the court had power to pass on the sufflciency of the 
pétition, and in its discrétion to permit an amendment, alleging such 
spécifie transfers as acts of bankruptcy, which amendment dated back 
to the aiing of the pétition. 

2. Same.— INSOLVENCY or Coepoeation — Evidence Consideeed. 

Evidence taken before a référée as spécial master on a pétition in in- 
voluntary bankruptcy agalnst a corporation, and the answer thereto 
considered, and lield to sustain the referee's findings of Insolveney and 
of the commission of acts of bankruptcy, under the rule that such find- 
ings are to be taken as presumptively correct. 

Appeal from the District Court of the United States for the Northern 

Division of the Northern District of Illinois. 

This appeal is from an adjudication of Involuntary bankruptcy agalnst the 
Chicago. Motor Vehicle Co., appellant, entered in the District Court February 

3, 1905, upon report of a référée, as spécial master, and hearing upon excep- 
tions. Pétition by three credltors for such adjudication was filed October 12, 
1903, averring insolveney of the appellant and the commission of acts of 
bankruptcy within four montha. It specifled three instances of alleged préf- 
érence within four months, and whlle so insolvent, with intent to prefer the 
three credltors named, and avers that like préférences were given within 
such time "to certain of its credltors, whose names are at présent unknown" 
to the petitloners, "to the amount of at least flve hundred dollars." The ap- 
pellant flled two answers — flrst, a déniai of insolveney and of the commission 
of the acts of bankruptcy alleged, with demand of a jury trial, and, subse- 
quently, spécifie déniais of the several allégations, with various averments 
of matters not within the statutory Issues. On the application of ail parties, 
March 23, 1904, upon waiver of trial by jury, an order was entered in the 
District Court that the issues be "specially referred to Référée F. L. Wean, 
on the original pétition and answer thereto, to hear, take proofs, and report 
hls conclusions and recommefldations." The hearing before the référée was 
extraordinary in the time occupied and the extent and difCuseness of the tes- 
timony upon thèse Issues. The report of the refei-ee was made September 
'AO, 1904. reviewing the testimony at considérable length, and flnding agalnst 
the appellant upon the issues of insolveney and commission of acts of bank- 
ruptcy, which were the only contested matters. In substance, his conclusions 
upon the Insolveney issue were: That the Indebtedness was "at least $212,- 
000 ;" that a fair valuation of the assets (consisting of a manufacturing 
plant, products, and materials, with accounts and bills recelvable of doubtful 
value) is difficult to ascertain under évidence "almost Irreconcllably conflict- 
Ing," but that $150,123.56 is "the maximum that can be allowed as a fair val- 
uation of ail the property" on October 12, 1903 ; that the aggregate during the 
four months theretofore "was not, at a fair valuation, sufflcient to pay ail its 



CHICAGO MOTOE VEHICLE CO. V. AMERICAN OAK LEATHEE CO. 519 

lîebte." Upon the Issue of acts of bankruptcy, the référée flnds preferential 
transfers and payments, within the four-months period, to three specified 
creditors, namely: (1) Donaldson, who was président of the appellant, (2) 
Worth, one of its offlcers, (3) Caldwell, an employé; also, a doubtful trans- 
action with one Bronson, through Donaldson, and that others appaared of a 
siniilar nature, and ail "constituted aets of bankruptcy." Neither of the 
préférences referred to Is speclflcally mentloned in the original pétition, nor 
is tbere any flndlng upon either of the préférences so specified. Both parties 
filed certain exceptions to the report, and hearing In the District Court oc- 
cured, resultlng in orders January 9, 1905, (1) overruling the exceptions and 
approving the report, and (2) adjudicating bankruptcy. On January 10, 1905, 
ail parties appearing, the orders last mentioned were vacated, and uew orders 
were entered, namely: (1) Granting leave to petitionlng creditors (who 
had Intervened, by leave of court, April 12, 1904) "to flle Instanter their 
amended pétition," whereln the acts of banlcruptcy so reported by the référée 
were specified; (2) the exceptions on the part of the bankrupt to the report 
were overruled, and the report approved, the banlcrupt escapting, and pray- 
ing an appeal, for whlch appeal bond was flxed ; and (3) an adjudication of 
banki'uptcy in a separate order of like date. Confusion appears to hâve aris- 
en in the attempted appeal, and on February 3, 1905, the former adjudication 
of bankruptcy was vacated, and a new adjudication was then entered of that 
date, from which this appeal Is prosecuted. 

E. E. McKay and S. M. Meek, for appellant. 
Jacob Newman and S. O. Levinson, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. 

The only questions arising upon this appeal are a single one of bank- 
ruptcy practice and two issues of fact. Error is assigned upon various 
rulings of the référée in the admission or rejection of testimony, and 
thèse rulings are pressed in the argument for reversai ; but we are of 
opinion that no réversible error appears in either, and that neither of 
such assignments touches the merits of the controversy or justifies 
discussion. While the question of practice is complicated in the meth- 
ods pursued by both parties to the controversy, its solution is free 
from difficulty when the proceedings are considered as an entirety. The 
appellant contends, in effect, that the pétition on which the issues were 
referred confers no authority to hear the testimony or find the acts of 
bankruptcy reported by the référée, and that the District Court was 
without jurisdiction to allow the amendment to take efifect as of the date 
when the original pétition was filed, or to adjudge bankruptcy upon the 
report. Neither of thèse propositions is tenable. It is true that the 
original pétition was defective in the allégation of other acts of bank- 
ruptcy than those specifically described. On objection raised before 
answer, or in the course of hearing, under the well-recognized practice, 
the District Court would either hâve required spécification of any fur- 
ther acts, by way of amendment, as a condition précèdent to the intro- 
duction of proof, or stricken out the gênerai averments. Instead of thus 
calling attention to the defect, the appellant elected to take issue upon 
this gênerai allégation by express déniai, and proceeded upon the hear- 
ing without an objection, even before the référée, which raises the ques- 
tion. Upon the oral argument counsel for the appellant reasserted, in 
substance, the statement which appeared in their brief, "that on every 
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occasion, when tliis class of proof was offered by petitioners, objection 
was made" (referring to pages of the record there cited), and leave 
was given to furnish any further citations from the record in a sup- 
plemental brief to be filed. That brief is at hand, but without support- 
ing références. On examina tion of the pages relied upon, the objec- 
tion appears, in Hke gênerai form with those interposed to ail classes 
of testimony, in remarkable frequency throughout the record, and in 
one instance, only, refers to the pétition. A witness, who was the rep- 
résentative of the receiver, after mentioning property on hand, had 
testified that certain machines were not found which the books indicated 
to be in stock, and named as claiming their ownership two persons 
(Worth and Caldwell), both employés of the company; also, that wit- 
ness had made demand of Caldwell, who refused to deliver the property. 
Upon inquiry as to the claim then made by Caldwell, one of the counsel 
for the bankrupt objected, "on the ground it is not based on the pé- 
tition, and the further ground that it is not compétent." The an- 
swer was received, and the examina.tion proceeded, with much 
cumulative testimony introduced tending to prove preferential transfers 
within the four months to numerous persons not named in the pétition, 
and it does not appear that the want of sufficient allégations in the péti- 
tion was expressly called to attention at any stage, nor was the above- 
mentioned form of objection renewed, and no motion appears to strike 
out testimony for such cause. Indeed, it appears that much testimony 
on the part of the appellant was directed to thèse unspecified transac- 
tions. No surprise is suggested, and it is obvious that ample time was 
afïorded to meet the évidence received under the gênerai allégation. 
The contention that the objection was well and seasonably raised before 
the référée is plainly without merit. 

The évidence being thus received and reported to the court with the 
fînding of facts, the doctrine is well settled that the jurisdiction of the 
District Court was complète, both to détermine whether the pétition was 
sufficient in form to cover thèse facts, and to allow amendment of the pé- 
tition if deemed insufficient, and that an amendment soallowed and made 
"relates to and takeseiïect as of the date of the filingof the original péti- 
tion." The case in that respect is ruled by the décision of this court 
in Re Shoesmith, of the présent term (135 Fed. 684, 688, 68 C. C. A. 
332), and the allowance was within the judicial discrétion, whether nec- 
essary or unnecessary at that stage. See The Trémolo Patent, 23 Wall. 
518, 527, 23 L. Ed. 97; Graffam v. Burgess, 117 U. S. 180, 194, 6 Sup. 
Ct. 686, 29 L. Ed. 839. 

The questions of fact are: (1) Whether the findings of insolvency 
are established by the évidence, and (2) whether the preferential trans- 
fers found by the référée are alike well founded. The answer to the 
first question will dispose of the second, as the facts of the several 
transfers are substantially undisputed, and the further inquiries of in- 
solvency in fact and imputed knowledge thereof in either instance are 
the only debatable élément. 

The issues were sent to the référée, as spécial master, "to hear, take 
proofs, and report his conclusions," on the application and consent of 
ail parties. Thus the appellant waived its right to a jury trial, and 
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chose submission of the controversy to the master, not as the mère re- 
corder of the testimony, but as the tribunal of first instance to détermine 
the ultimate facts. In such case the findings "are to be taken as pre- 
sumptively correct," and are reviewable only "when there has been man- 
ifest error in the considération given to the évidence or in the applica- 
tion of the law." Kimberly v. Arms, 129 U. S. 512, 524, 9 Sup. Ct. 
355, 32 L. Ed. 764; 11 Rose's Notes U. S. Rep. 713 ; Tilghman v. Proc- 
tor, 125 U. S. 136, 149, 8 Sup. Ct. 894, 31 L. Ed. 664 ; Callaghan v. My- 
ers, 128 U. S. 617, 666, 9 Sup. Ct. 177, 32 L. Ed. 547. The rule so 
stated is plainly applicable for just considération of the mass of con- 
flicting testimony introduced upon this hearing to ascertain the value 
of the assets, on which the question of insolvency hinges. As the réf- 
érée heard the witnesses, his judgment of the relative value and credibil- 
ity of their testimony is entitled to affirmance under thèse conditions, 
unless it appears that it rests upon an erroneous theory of valuation, or 
controlling testimony was disregarded in his conclusions. The report 
of the référée contains a review of the testimony, and is convincing that 
there was no departure from the rule of fair valuation of assets, as de- 
fined under the bankruptcy act ; that the findings are well supported by 
compétent évidence ; and that the valuations submitted on behalf of the 
appellant were generally excessive — grossly so in respect of patents and 
manufacturing plant in any view. This considération of the findings 
•is strengthened by their confirmation upon review and full hearing in 
the District Court. So, were it not for the contentions in argument and 
briefs on behalf of the appellant that both testimony and findings are 
erroneously and manifestly predicated upon "wrecker's prices" and 
"scrap values," and not upon fair valuations as a going concern, the 
gênerai rule above cited would authorize affirmance of the report and 
order, without reviewing the testimony on valuations ; and it may well 
be remarked that the briefs do not clearly point out the errors complain- 
ed of. 

On examination, however, of the testimony referred to, it satisfacto- 
rily appears that the évidence supports the finding of fair valuation of 
the aggregate of the appellant's property, and that the complaints so 
earnestly pressed are not well founded. Thèse gênerai facts unmistak- 
ably appear : That the corporation was organized and its opérations car- 
ried on during its brief existence with insufficient capital to accomplish 
the business sought; that the patents, which entered largely into the 
capitalization, however valuable as contributions to the venture, were 
available only when sufficient cash, or other means, was contributed to- 
manufacture and market the products, and their fair valuation was prob- 
lematical ; that the opérations were hampered and success constantly 
threatened because available means were not at hand ; that, whatever 
of promises in future business were thus far indicated in production and' 
sales, a successful business was not well established and not well assur- 
ed without further capital; and, finally, prior to October, 1903, creditors 
were pressing, and urgent demands for pay rolls and other needs were 
relîeved only through temporary loans upon pledges of goods and like 
expédients of the debtor in a struggle to carry on business with insuf- 
ficient cash and crédit. The real esta te, buildings, and fixed machinery 
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of the concern were purchased in the year 1900 for $30,000 (an old 
plant formerly used for other manufacturing purposes), but entered on 
the books of the appellant immediâtely at $150,000. Improvements and 
repairs made by the appellant aggregated less than $15,000, as indicated 
by the books. While it is generally difficult to fix the f air market value 
of such property — and plainly neither the purchase price nor the valua- 
tion placed upon the books of the corporation is controlling — the ref- 
eree's approximation of $50,000 impresses us as reasonable and fair un- 
der the testimony, with référence to ail the conditions existing October 
13, 1903. For valuation of the patents, the testimony furnishes little aid, 
and from the nature of the property right, it is difficult, if not impossible, 
to fix any market value upon the patents mentioned. If crédible testi- 
mony appears which tends to show the validity, utility, and intrinsic 
value of either, it is not referred to in the briefs. The testimony on the part 
of the appellant of purported offers made for certain of their patents was 
rightly disregarded by the référée, for the sufficient reason, if otherwise 
entitled to considération, that neither bona fide intention to purchase nor 
ability to consummate was apparent; and the valuation stated by the 
witnesses for the appellant were neither well f ounded nor crédible. 
Surely no ground appears to raise the estimate reported by the référée 
upon the patents. Other exceptions to the valuations so reported do 
not justify discussion in détail, as it is manifest that the aggregate valu- 
ation of the property, in any view of thèse minor valuations, was insuf- 
ficient to pay the conceded indebtedness of the corporation. No ré- 
versible error appearing, the finding thereupon will not be disturbed. 

So, in respect of the finding that acts of bankruptcy were committed, 
both the fact of insolvency and imputed knowledge, in three instances 
of préférence, at least, unmistakably appear and sustain the finding. 

The order of the District Court that the appellant be adjudged bank- 
rupt accordingly is affirmed. 



BANK OF HAVELOCK v. WESTERN UNION TEI.EGRAPH CO. 
(Circuit Court of Appeals, Eighth Circuit November 16, 1905.) 

No. 2,143. 

1. Teuîgbaph: Companies — Négligence — Oakk to Ascektain Identitt and Au- 

THOEITY OF SeNDERS OF MESSAGES EXTENT AND LiMIT. 

In the absence of notice of facts or circumstances whlch would awaken 
Inqulry. and arouse suspicion In the mlnd of a person of ordlnary prudence 
and Intelligence in a like situation regarding the authority to send it of 
the party who présents a message for transmission, tlie exercise by a tele- 
graph Company and its operators of reasonable care to receive and trans- 
mit genuine and authorized messages only does not require them to in- 
vestigate or ascertain the identity, or authority to send it, of the person 
who teuders a message for transmission, whether that message Is in writ- 
Ing, or is spolien directly to the operator, or is communlcated to him by 
téléphone. 

But, when such facts or circumstances corne to the notice of the Com- 
pany, or of its acting operator, the exercise of reasonable care to transmit 
geuuine and authorized messages only requires the party who receives the 
notice either to investigate and ascertain the authority of the sender be- 
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fore transmitting the message, or to communioate the facts and circum- 
stanees and the inquiry or suspicion to tlie addressee at or before its de- 
livery. 

2. Same — Falsb Représentation bt Unauthorized Telegeam — Damages. 

Action by mortgagees against a telegrapb company for loss of tbeir lien 
on cattle worth $3,500, caused by the receipt over the téléphone, from one 
whose voice was not known to the operator and who had no authority to 
send it, and the transmission to the plaintiffs to whom It was addressed, of 
this telegram : "We wlU pay Barnes' draft for thirty-flve hundred. Bank 
of Denison." Held: 

(1) The telegram was not so indefinite that reliance and action might 
not lawfully be based upon it. 

(2) The loss of the lien upon the cattle was not an unnatural or Im- 
probable el'fect of the delivery of the telegram, and the damages resulting 
from tbis loss were not too remote to warrant a recovery. 

(3) A draft by Barnes was not essentlal to the maintenance of the 
plaintiff's action for the false représentation embodied in the telegram and 
the resulting damage. 

8. Same — Action fob Diminution of Lien — Sdfficiency of Remaining Se- 
cuBiTY No Défense. 

It is no défense to an action by mortgagees against a stranger for caus- 
ing the loss of their lien upon some of the mortgaged property that It still 
covers an amount sufficient to secure the payment of the mortgage debt. 

4. Appeal — Review — Dieected Veedict on Specifio Grounds — When Peeju- 

DICIAL. 

When a verdict Is directed on spécifie, but untenable, grounds, It may 
not be affirmed on other grounds, unless it is clear beyond doubt that the 
new grounds could not bave been obviated if they had been called to the 
attention of the defeated party at the time the verdict was rendered. 

But, when the defeated party has introduced at the trial ail the l^al 
évidence he offered and has rested bis case, he has thereby estopped him- 
self from denying that he can do no more to overcome the objection that 
the évidence is insufflcient to sustain a verdict in his favor; and if the 
bill of exceptions contains ail the évidence, and it is clear beyond doubt 
that it would not sustain a verdict in his favor, an instruction by the 
court to retum a verdict against him upon some other, but untenable, 
ground is errer without préjudice, and no ground for reversai. 

5. Pleading— Trial of Issues Not Raised by Pleadings Waives the Plead- 

INGS. 

The trial of issues tendered by a pleading as though they had been 
properly made, in the absence of any piea, answer, or replication which 
raises them, estops the parties from subsequently denying that the issues 
were duly made, and from taking any advantage of the lack of the plea, 
answer, or replication. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 

D. M. Kelleher (F. H. Helsell and Healy Bros., on the brief), for 
plaintiff in error. 

H. D. Estabrook, Asa F. Call, and "Rush Taggart (George H. Fear- 
ons, Craig L. Wright, and John F. Dillon, on the brief), for défendant 
in error. 

Before SANBORN, Circuit Judge, and PHILIPS and CARLAND, 
District Judges. 

SANBORN, Circuit Judge. The plaintiffs constituted a copartner- 
ship under the title of the "Bank of Havelock," and they sued the 
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We$tern Union Telegraph Company, a corporation, for damages in the 
sum of $3,500, because it received by téléphone from some one at Deni- 
son, in the state of lowa, who had no right to send it, and deUvered 
to the plaintiffs, this telegram : 

"Dated Denison, lowa, Feb. 28, 1902. 
"To the Bank of Havelock: We will pay Barnes' draft for thirty-flve hun- 
dred. Bank of Denison. 

At the time this telegram was received the plaintiffs had a chattel 
mortgage on some cattle of the value of $3,5 JO, which Barnes had 
bought, and they were induced by the telegram to lose their lien upon 
and to surrender the cattle to him. On March 25, 1902, Barnes made 
a draft on the bank of Denison in favor of the plaintiffs for $3,500, 
but the drawee refused to pay it. The Bank of Denison was a copart- 
nership, composed of Leslie M. Shavs? and Cari M. Kuehnle. Thèse 
partners, Charles E. Voss, the cashier, and A. B. Lorenson, were the 
only persons who had authority to send such a telegram, or to act for 
the bank in any way. E. G. Lyman was the operator of the défendant 
at Denison, who received the telegram over the téléphone and sent it 
to the plaintiffs. He had been in his position from February 5, 1902. 
He did not know the voice of the person who gave him the telegram, 
but took it for granted that it was the voice of some one who had the 
right to send it. He knew Voss, the cashier, and did not think that the 
voice was his. He subsequently became acquainted with Barnes, but 
could not say that he recognized the voice as that of Barnes. He did 
not know who gave him the message, because he did not recognize the 
voice which communicated it to him. The foregoing facts were 
proved at the trial, and there was no évidence tending to prove any 
other facts which were material to the décision of the case before us. 

At the close of the évidence counsel for the défendant made a motion, 
which the court granted, for an instruction to the jury to return a 
verdict for their client upon the spécifie grounds that plaintiffs had 
never taken or expended anything for any draft in reliance upon the 
telegram, that the telegram was so indefinite that they had no right 
to reiy upon it, and that the plaintiffs had no right to recover for the 
surrender of the cattle, or for the loss of their lien upon them, be- 
cause the telegram contained no agreement to indemnify them against 
any such loss, nor was the release of such security within the contem- 
plation of the parties. This ruling is assigned as error. It is true that 
the plaintiffs never paid out or lost anything by taking or relying upon 
any draft of Barnes, and that they were not entitled to recover at the 
trial upon that ground. But the Bank of Denison refused to pay the 
draft of Barnes on March 25, 1902, and it would not hâve paid it at 
any time after the telegram was delivered, if it had been presented. 
The telegram was not so indefinite or uncertain that reliance and action 
might not hâve been lawfuUy founded upon it It contained a direct 
prpiTiise to pay Barnes' draft for $3,500, and if it had been authorized 
by the Bank of Denison, and the plaintiffs had procured and paid value 
for a draft of Barnes for that amount, within a reasonable time after 
they received the telegram, they would hâve had a perfect cause of 
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action against the Bank of Denison for its amount. Coolidge v. Pav- 
son, 2 Wheat. 66, 4 L. Ed. 185 ; State National Bank v. Young (C. C.) 
14 Fed. 889. 

While the plaintiffs parted with no property in reliance upon the 
draft, they were induced by the telegram to surrender the cattle and to 
lose their lien by mortgage upon them, and they thereby lost $3,500 
of their security for their daim against their debtor. Why were they 
not entitled to recover back this amount? Counsel for the telegraph 
Company answer (1) because the plaintiffs surrendered the security 
Oi the cattle in reliance upon the promise of Barnes to make his draft 
on the Bank of Denison, and not in reliance upon the telegram; (2) 
because the failure of Barnes to make his draft was, and the telegram 
was not, the proximate cause of the loss; and (3) because the plain- 
tiffs had ample security for their debt after the loss of their lien upon 
the cattle bought by Barnes, so that they never sustained any damage. 
The évidence, however, does not sustain thèse positions. It is that the 
plaintiffs refused to surrender the cattle or their lien upon them for 
the promise of Barnes to make his draft, or for the draft itself, and that 
they were induced to lose their lien by the telegram in évidence only. 
The failure of Barnes to make his draft was not the proximate or other 
cause of the loss of the plaintiffs, because the proof is that they would 
not hâve surrendered the cattle or their lien upon them upon the faith 
of it, and that the Bank of Denison would not hâve paid it in any event, 
so that its exécution and présentation would hâve been nothing but 
one of those idle cérémonies which the law never requires. The proof 
is clear and convincing that the telegram was the proximate cause of 
the loss. Without it the plaintiffs would never hâve lost their lien 
upon the cattle without payment of their purchase price, and would 
never hâve suffered the damages they claim. 

It is conceded that, if the telegram had been genuine, the plaintiffs 
could not hâve recovered of the Bank of Denison, unless they had pur- 
chased or discounted a draft of Barnes upon that bank for value. This, 
however, is because their cause of action against that bank would hâve 
arisen upon contract, if at ail, and that contract would not hâve been 
made until the plaintiffs had accepted the offer tendered by the tele- 
gram, according to its terms. The action in hand, however, against 
the telegraph company, is not an action upon a contract, but is an 
action for a tort. The gravamen of this suit is false représentation 
and resulting damage, and the acceptance of the apparent offer which 
the Bank of Denison never made neither conditioned nor limited it. 
The facts that the telegraph company, in violation of its duty of rea- 
sonable care, falsely represented to the plaintiffs that the Bank of Deni- 
son had promised to pay the draft of Barnes for $3,500, ancj that the 
plaintiffs, in reliance upon the truth of that représentation, surrendered 
its lien upon cattle of the value of $3,500, constituted a perfect cause 
of action, and entitled the plaintiffs to a judgment. One who wrong- 
fully deceives or misleads another, to whom he owes the duty of truth- 
ful statement, to his damage, is liable for the natural and probable 
conséquences of his act. The natural and probable effect of the false 
telegram was the expenditure or the loss by the addressee of $3,500 
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upon the faîth of ît, and this loss by the surrender of the cattle, or of 
a lien upon them, was not so remote as to be either an unnatural or im- 
probable effect of it. Marshall v. Buchanan, 35 Cal. 264, 95 Am. Dec. 
95 ; Benton v. Pratt. 2 Wend. 385. 20 Am. Dec. 623 ; Rice v. Manley, 
66 N. Y. 82, 23 Am. Rep. 30. 

Nor can the défendant escape judgment for the loss inflicted because 
the plaintiffs hâve other security sufficient to satisfy their daim against 
the mortgagor. They had the right, as against the telegraph Com- 
pany, to ail the security which they had obtained, and the dépréciation 
or abstraction of any part of it by the latter was wrongful. It does not 
lie in the mouth of the telegraph company, after it has depreciated the 
security of the plaintiffs' $3,500, to say that it is not Hable to make 
compensation for the loss because the plaintiffs hâve the power to in- 
flict it upon the mortgagor. It is no answer to a suit by a mortgagee 
against a stranger for the removal of timber or houses or other valua- 
ble property from mortgaged lands, or for the conversion ot mort- 
gaged chattels, that the claim of the mortgagee is amply secured with- 
out the timber or houses taken or the chattels converted. And it is no 
défense to an action by a mortgagee for the loss of security caused by 
false représentations that the plaintiff's claim is amply secured, not- 
withstanding the loss. A mortgagee is entitled to recover of a wrong- 
doer the value of the mortgaged property he has taken from the lien 
of the mortgage, although that lien still holds suiRcient to secure the 
debt, and he is not required to inflict the loss upon the mortgagor. 
Shapard v. Hvfies, 45 C. C. A. 271, 104 Fed. 449, 52 L. R- A. 675; 
Allen V. Butman, 138 Mass. 586, 587; Stevenson v. Lord (Colo. Sup.) 
25 Pac. 313. The resuit is that the motion for a directed verdict 
should not hâve been granted for any of the reasons stated therein. 

But counsel for the défendant insist that there was not sufficient évi- 
dence of the négligence of the défendant in the receipt of the telegram 
to sustain a verdict against it, and that the ruling of the court, if erro- 
neous, was error without préjudice, and therefore no ground for rever- 
sai. The first paragraph of the argument of counsel for the plaintiffs 
is devoted to a discussion of the law and a citation of the authorities 
upon this question, but in their reply brief they insist that the suffi- 
ciency of the évidence of négligence is not open for considération at 
this time (1) because that question was not presented by the motion 
or considered by the trial court, and (2) because after the défendant 
had answered the original pétition, and had denied its material aver- 
ments, the plaintiffs amçnded it by modifications of, and additions to, 
some of its allégations, and by adding to it a second count, wherein 
they set forth tlie same cause of action ple^ided in the original pétition 
in différent and somewhat broader terms, and no answer to this 
amended pétition was ever made. The presumption is that error pro- 
duces préjudice, and it is only when it is clear beyond doubt that none 
resulted, or could hâve resulted, from an erroneous ruling that the 
judgment mav be lawfully affirmed. Deery v. Cray, 5 Wall. 795, 807, 
808, 18 L. Ed. 653 ; U. S. v. Gentry, 55 Ç. C. A. 658, 663, 119 Fed. 70, 
75. Hence when a verdict is directed on limited, but untenable 
grounds, it may not stand on other grounds, uniess it is clear beyond 
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doubt that the new grounds could not hâve been obviated if they had 
been called to the attention of the defeated party at the time the motion 
was made. Peck v. Heurich, 167 U. S. 624, 17 Sup. Ct. 937. 43 L. Ed. 
302 ; Currier v. Dartmouth Collège, 117 Fed. 44, 47, 54 C. C. A. 430, 
133. But where parties hâve produced ail their évidence, and the 
court has received it, and they hâve rested their case at the trial, they 
hâve thereby admitted, and in that way estopped themselves from 
denying, that they can do no more to overcome the objection that the 
évidence is insufficient to sustain a verdict in their favor, because the 
question of the sufliciency of the évidence always arises in every case 
before its submission to a jury, and it is the province and duty of the 
court to détermine it. Cole v. German Savings & Loan Soc, 59 C. 
C. A. 593, 603, 124 Fed. 113, 122, 63 L. R. A. 416 ; Brady v. Chicago 
& G. W. Ry. Co., 114 Fed. 100, 105, 52 C. C. A. 48, 52, 53.. 57 L. R. 
A. 713 ; Railway Co. v. Belliwith, 83 Fed. 437, 441, 28 C. C. A. 358, 
362; Commissioners v. Clark, 94 U. S. 278, 284, 24 L. Ed. 59; North 
Pennsvlvania R. Co. v. Commercial Nat. Bank, 123 U. S. 727, 733, 
8 Sup. Ct. 266, 31 L. Ed. 287 ; Railway Company v. Converse, 139 
U. S. 469, 11 Sup. Ct. 569, 35 L. Ed. 313. In W. B. Grimes Dry 
Goods Co. V. Malcolm, 164 U. S. 483, 491, 17 Sup. Ct. 158, 41 L. Ed. 
524; Id., 7 C. C. A. 436, 427, 58 Fed. 670, 671, the trial court directed 
a juror to consent to a verdict because he had once agreed to it, al- 
though he protested that it was not his verdict before the court had re- 
ceived it. But the Suprême Court and this court held that the error 
was not prejudicial, and affirmedthe judgment, because the record clear- 
ly showed that the évidence warranted a peremptory instruction and 
would not hâve sustained any other verdict, although that question 
had not been presented to the trial court by motion or suggestion, and 
it had submitted the case to the jury. When a defeated party has been 
permitted to présent, and has introduced, ail the légal évidence which 
he ofifered, has rested his case, and the court has instructed the 
jury to return a verdict against him upon a specified, but untenable, 
ground, its action is error without préjudice, and will not warrant a 
reversai of the judgment, where it is clear beyond doubt from a bill 
of exceptions, which contains ail the évidence, that it would not sus- 
tain anv other verdict. Smiley v. Barker, 28 C. C. A. 9, 13, 83 Fed. 684, 
687 ; Mofïat v. Smith, 41 C. C. A. 671, 101 Fed. 771 ; Baker v. Kaiser, 
61 C. C. A. 303, 305, 126 Fed. 317, 319. A considération of the sufFi- 
ciency of the évidence, therefore, cannot be avoided, because this was 
not one of the reasons for the directed verdict specified in the motion. 
Nor does the absence of an answer to the amended pétition relieve 
us from this duty. The material averments of the original pétition 
were denied in due time by a proper answer. The amended pétition 
pleaded the same cause of action. The failure to answer it entitled 
the plaintifïs to judgment by default. They.never applied for such a 
judgment. They never suggested the absence of an answer, or the 
admission of the averments of the amended pétition by the défendant, 
until their counsel filed their reply brief in this court. They appeared 
in the court below, introduced évidence and tried this action as though 
the averments of the amended pétition had been denied by a formai 
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answer, and it is now tpo late for them to insist upon its absence for tlie 
first time in this court. Their silence upon this subject induced the 
défendant and the court below to expend time and labor in the trial of 
issues which they tendered in their amended pétition in the belief tliat 
thèse issues were raised by the pleadings and that it was their duty to 
try them, and they are now estopped from dem'ing that thèse conclu- 
sions were correct. The trial of issues tendered by a pleading, in the 
absence of a plea, answer, or replication which raises them, as though 
they had been thus presented, estops the parties from subsequently 
denying that the issues were properh' made^ and from taking any ad- 
vantage of the absence of such a plea, answer, or replication. Keator 
Lumber Co. v. Thompson, 144 U. S. 434. 437. 12 Sup. Ct. 669, 36 L. 
Ed. 405 ; North Chicago St. Ry. Co. v. Burnham, 42 C. C. A. 584, 586, 
103 Fed. 669, 671; Schuster v. Carson, 28 Neb. 612. 615. 44 N. W. 
734 ; Wright v. Waddell, 89 lowa, 350, 364, 56 N. W. 650 ; Anderson 
V. Ihdependent School District (C. C.) 78 Fed. 750, 751; Loomis v. 
Riley, 24 111. 307, 309 ; Clark v. City of Austin, 38 Minn. 487, 38N. W. 
615. The record in this case contains ail the évidence at the trial, and 
the question therefore becomes instant and unavoidable whether or 
not it is clear beyond doubt that the évidence of the négligence of the 
telegraph company was insufficient to sustain a verdict against it. 

The question is essentially one of law. The action is for damages 
caused by the false représentation of the défendant, contained in the 
telegram, that the Bank of Denison sent it. There was no actual in- 
tent by the défendant to deceive the plaintiffs and the sole basis of the 
action is that the deceit and damage were caused by the breach of the 
duty of the défendant and of its opéra tor, Lyman, to exercise reason- 
able care to ascertain whether or not the person who spoke the tele- 
gram to the operator over the téléphone was authorized by the Bank 
of Denison to do so. The facts are undisputed. There were three per- 
sons, Kuehnle, Voss, and Lorenson, who had lawful authority to télé- 
phone thé message to the operator in the name of the bank, or to em- 
power others to do so. Lyman subsequently became acquainted with 
Barnes, aiid could not say that the dispatch was communicated by his 
vDÏce. He knew Voss, ând thought that the message was not spoken 
by his voice. It might hâve been lawfully commimicated by the voice 
of Kuehnle or of Lorenson, or of some otlier person whom one of them 
or the cashier directed to do so. Lyman did not recognize the voice of 
the person who sent it, and did not know whose it was. But he took 
it for granted that it was the voice of some one who had the right to 
communicate it and to direct its transmission. This is ail the testimony 
upon this subject, and it discloses nothing in the situation or transac- 
tion to warn the operator, or to arouse his suspicion, that the telegram 
was not spoken to him by one who had the légal authority to send it 
on behalf of the bank. ît présents this question : Does the discharge 
of the duty which a telegraph company owes to the addressee of a 
message to exercise reasonable care to receive and transmit it cor- 
rectly and speedily, so that it will represent the truth, require its oper- 
ators to investigate and ascertain the identity or authority of those 
from whom they receive messages by téléphone or otherwise ? 
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Our attention has been challenged to sections 2161-3164 of the Code 
of lowa of 1897. Section 2161 provides that, if the proprietor of a 
telegraph Company refuses to transmit messages "with fîdelity and 
without unreasonable delay," it shall no longer hâve the right of 
eminent domain, or be protected by the laws relating to corporations. 
Section 2162 requires every person employed in transmitting mes- 
sages by telegraph to do so "with fîdelity and without unreasonable 
delay," and imposes a penalty for failure to do so and for "willfully 
and wrongfully" taking or receiving any such message. Section 2163 
provides that the proprietor of a telegraph Une — 

"Is liable for ail mistakes !n transmitting or receiving messages made by any 
person in his employraent or for any unreasonable delay in their transmis- 
sion or delivery and for ail damages resulting from failure to perform tlie 
foregoing or any other duty required by law." 

Section 2164 déclares that in any action against any telegraph Com- 
pany for damages caused by erroneous transmission of a message, or 
by unreasonable delay in delivery of a message, négligence on the 
part of the telegraph company shall be presumed upon proof of errone- 
ous transmission or delivery. Thèse provisions of the statutes are 
significant, both in what they contain and what they omit, and they in- 
dicate the true boundaries of the duties of telegraph companies. They 
prescribe their duty to exercise reasonable care to receive, transmit, 
and deliver messages speedily and without mistakes, and they impose 
penalties for failures to do so. But they do not charge upon such 
companies the duty to ascertain the identity or authority of those 
who tender messages to send them, nor do they impose any liability 
or penalty for a failure to do so. They recognize the fact that the 
business, and hence the duty, of telegraph companies, is to speedily 
and corfectly transmit the messages presented to theni, not to inves- 
tigate, ascertain, or guaranty their truth, or the identity or the au- 
thority of those who send them. The act or the alleged neglect of 
which the plaintifïs complain in this case is not one of those de- 
hounced in thèse statutes, and they hâve no farther relevancy in this 
action. The defendant's alleged neglect is not a failure to transmit 
speedily or correctly, or to receive without mistake, the message ten- 
dered to the operâtor at Denison. The testimony is clear and undis- 
puted that he received and transmitted without mistake the message 
which was spoken to him over the téléphone. Did he fail to discharge 
his duty because he did not ascertain the authority of the person 
who spoke it to send it in the name of the bank? 

The great purpose of telegraphy is the quick transmission of mes- 
sages from senders to addressees. In the conduct of this business 
ail other considérations are subordinate. The téléphone furnishes 
the most speedy and convenient means of communicating thèse mes- 
sages from the senders to the offices of the telegraph companies, and 
from thèse offices to the addressees of the messages. For this reason 
its use for this purpose has become gênerai throughout the land. The 
persons who operate the téléphones are not generally the business 
men or officers of corporations in whom the authority to send the tele- 
grams is vested in the first instance, but young men and women to 
141 F.— 34 
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whom thîs a,uthority is delegated by paroi, frequently through several 
intermediaries. An inquiry and décision by telegraph operators of the 
identity and authority of those who speak the messages over the télé- 
phone are utterly incompatible with their rapid receipt and transmis- 
sion, and a new duty to investigate and détermine this authority before 
sending the messages, a duty which would be so deleterious to the 
prime object of the business of telegraphy, ought not to be imposed 
without great hésitation, jlt is true that the use of new inventions 
often créâtes new rights and imposes new duties. But the duty was 
never imposed upon telegraph companies before the use of téléphones 
to ascertain the genuineness of the signatures to written messages, 
and the authority of those who presented them to direct their trans- 
mission, and no reason occurs to us why a duty of this nature should 
now be imposed upon them in receiving messages by téléphone. 

Moreover, the imposition of such a duty by the décision, which 
counsel for the plaintifïs seek, that the exercise of reasonable care in 
the receipt of messages by téléphone requires inquiry and détermina- 
tion of the identity and authority of those who communicate them, 
would be violative of the basiç principle of business and judicial action. 
Such a ruie must be founded upon the erroneous presumption that 
men are generally deceitful and dishonest, and it would be destructive 
of itself. If the telegraph operator must présume that one, with whoge 
voice he is not familiar, who speaks a message to him over the télé- 
phone or otherwise, is deceitfully impersonating another, or is with- 
out authority to send it, then by the same mark he must présume that 
the statements of those who identify the sender, or vouch for his 
authority, are also false and fraudulent, and his investigation would 
be both tedious and futile, The truth is that the great majority of 
private citizens and public officiais alike are honest and truthful, and 
that the entire civic fabric rests upon the fundamental presumption 
that they are so. Business cannot be transacted, contracts cannot be 
made and enforced, the rights of citizens cannot be measured and 
protected by the courts upon any other presumption than that men 
and women are honest, truthful, and innocent of wrong until the con- 
trary appears. The telegraph company and its employés may, like ail 
others, safely rely upon this presumption in receiving messages either 
in writing or by paroi. In the absence of notice of facts or circum- 
stances which would suggest or arouse suspicion in the mind of a 
person of ordinary caution of false impersonation, or of want of au- 
thority, the exercise of reasonable care by a telegraph operator to 
receive messages from those only who hâve authority to send them 
■does not require him to investigate the identity or authority of those 
who présent them, whether the messages are in writing, or are spoken 
directly or over the téléphone by unfamiliar voices. He may take it 
for granted that those who présent them hâve the right to send them. 
Western Union Tel. Co. v. Meyer, 61 Ala. 158, 32 Am. Rep, 1. A 
care whi'ch would delay messages presented to the operator by a person, 
or by a voice unknown to him, until he could inquire and ascertain 
the identity and authority of the persons who présent them, would 
not be ordinary, but extraordinary, care, for it would be a care 
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which persons of ordinary caution and intelligence do not exercise 
in similar situations. It would not be reasonable, but unreasonable, 
care, because it would prevent the speedy transmission of messages 
and thwart the main purpose of telegraphy. 

But notice of facts and circumstances which would put a person 
of ordinary caution upon inquiry is notice of ail the facts to which 
a reasonably diligent inquiry would lead. And, whenever facts or 
circumstances corne to the notice of a telegraph company, or of its 
operators, which would arouse the suspicion of a person of ordinary 
prudence and intelligence in a like situation, and would suggest to 
his mind that the party who présents the message is not authorized 
to send it, the exercise of reasonable care requires them either to 
investigate and ascertain his authority before transmitting it, or to com- 
municate the facts and circumstances and the suspicion to the ad- 
dressee at or before the delivery of the message. Elwood v. Western 
Union Tel. Co., 45 N. Y. 549, 6 Am. Rep. 140; McCord v. Western 
Union Tel. Co., 39 Minn. 181, 39 N. W. 315, 1 L. R. A. 143, 12 Am. 
St. Rep. 636 ; Pacific Postal, etc., Co. v. Bank of Palo Alto, 109 Fed. 
369, 48 C. C. A. 413, 54 L. R. A. 711 ; May v. Western Union Tel. Co., 
112 Mass. 90; Bank of California v. Western Union Tel. Co., 52 Cal. 
280. 

Many authorities hâve been cited and considered in reaching thèse 
conclusions. Cases which involve mistakes in the transmission of 
messages, like Strause v. Western Union Tel. Co., 8 Biss. 104, Fed. 
Cas. No. 13,531, and Fererro v. Tel. Co., 9 App. D. C. 455, hâve 
little relevancy to the question hère in hand, because the law is well 
settled that it is the duty of a telegraph company to exercise reasonable 
care to correctly communicate the messages it receives to those to 
whom tliey are addressed. Nor is the case of Western Union Tel. Co. 
v. Uvalde' National Bank (Tex. Civ. App.) 72 S. W. 232, Id. 77 S. W. 
603, 606, 65 L. R. A. 805, either material or persuasive. In that case 
a telegraph operator gave the call for a certain town to a member of 
his union, who tapped one of the company's wires and sent such 
forged messages to a bank that it cashed a worthless draft. The 
courts of Texas held that the company was négligent, either because 
the operator gave out the call or because tlie company had not used 
some unknown means that they did not specify to prevent scoundrels 
from tapping its wires. If no such means were shown by the record or 
were known to, or suggested by, the court, and there was no évidence 
that telegraph companies had ever used such means, how could it be 
a lack of ordinary care to fail to do so? The cases that are pertinent 
to the question before us hâve been cited above under the rules which 
they respectively illustrate. In Elwood v. Western Union Tel. Co., 
45 N. Y. 549, 556, 6 Am. Rep. 140, the operator received and trans- 
mitted to a bank a message dated at another station, which held out 
the person who tendered the message as worthy of crédit, and bore 
the forged signature of the cashier of another bank, who, the op- 
erator knew, was not the person who presented the message for trans- 
mission. In McCord v. Western Union Tel. Co., 39 Minn. 181, 39 
iV. W. 315, 1 L. R. A. 143, 12 Am. St. Rep. 636, and Pacific Postal, 
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etc., Co. V. Bank of Palo Alto, 109 Fed. 369, 48 C. C. A. 413, 54 L. R. 
A. 711, the operators themselves forged and transmitted telegrams 
which induced the payment of money to those who had no right to it. 
In Bank of California v. Western Union Tel. Co., 52 Cal. 280, the 
operator employed a subagent to send messages, and he forged and 
transmitted a message to a bank which induced it to pay $1,200 to 
himself; and in May v. Western Union Tel. Co., 112 Mass. 90, the 
Company delivered a télégraphie order for 325 brass tubes a second 
time five days after its first delivery, and the addressees filled the 
order a second time in the belief that it was a second order. Thèse 
are the strongest cases in support of the contention of counsel for the 
plaintifîs, and they fall far short of sustaining their position. In 
three of them the acting operators themselves made the deceitful 
messages and perpetrated the fraud, and in each of the others the 
employés of the telegraph company were aware of facts and circum- 
stances which would hâve led a person of ordinary caution to an in- 
quiry which would hâve prevented the in jury. 

On the other hand, in Western Union Tel. Co. v. Meyer, 61 Ala. 
158, 32 Am. Rep. 1, one Max Reis was the nephew of the plaintiff, 
Meyer, who resided in Selma, Ala. A person unknown to the telegraph 
operator at Cincinnati, and who was not Max Reis, presented to him 
for transmission a message to Meyer, signed "Max Reis," wherein 
Meyer was requested to send him money by telegraph immediately. 
Meyer complied with the request, and the telegraph company paid the 
money to the person who presented the message. Meyer brought an 
action against the company for the money he had lost, and the Su- 
prême Court of Alabama denied a recovery upon the ground that 
the défendant had been guilty of no breach of duty. No décision 
■of any court has been cited or discovered which is inconsistent with 
the rule that in the absence of notice of facts or circumstances which 
would awaken inquiry and arouse suspicion in the mind of a person 
of ordinary prudence and intelligence in a like situation, regarding 
the authority of the party who présents a message for transmission 
to send it, the exercise by a telegraph company and its operators of 
reasonable care to receive and transmit genuine and authorized mes- 
sages only does not require them to investigate or ascertain the 
identity or authority to send it of the person who tenders a message 
for transmission, whether it is in writing or is spoken directly to 
the operator, or is communicated to him by téléphone ; and the conclu- 
sion is that this is the law which ought to govern, and which does 
govern, this subject. 

Tried by this rule there is no évidence in this case of any négli- 
gence of the défendant or of its operator, Lyman. There were three 
persons who had original authority to send the message, and they 
had power to direct others to do so. It came to the operator in a 
voiçe which he did not recognize, and that he thought was not the 
voice of the cashier, and that he could not say was the voice of 
Barnes. There is no évidence that he could hâve recognized the 
voices of Kuehnle or Lorenson or of others to whom they might hâve 
•delegated the power to send the message, and the natural and légal 
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presumption was that it was spoken by some of those who had au- 
thority to send it. The operator relied upon that presumption, as he 
had a right to do, in the absence of suspicious facts or circumstances, 
and neither he nor the company was guihy of any négligence or 
breach of duty to the plaintifïs. 

The resuit is that it is clear beyond doubt that no verdict or judg- 
ment in favor of the plaintifïs could hâve been sustained in this case, 
and as the erroneous ruling of the court below did not préjudice, and 
could not hâve prejudiced, the plaintiffs, the judgment must be af- 
firmed. It is so ordered. 



WESTERN UNION TELEGRAPH CO. v. TOTTEN et al. 
(Circuit Court of Appeals, Eighth Circuit Noveœber 10, 1905.) 

No. 2,175. 

1. Damages — Pkoof Must Separate Légal fbom Illégal. 

Proof in an action of tort of a certain amount of loss, wliich Ineludes 
both légal damages and those too remote to warrant recovery, in the ab- 
sence of any évidence from whieh the jury can détermine the amount of 
either, wlll not sustain a verdict for more than nominal damages. Courts 
and jurles may not lawfuUy transfer the property or money of one citizen 
to another by guess. 

2. Teleghaph Companies — Négligence — Dtjty to Exeecise Reasonable Caee 

TO ASCEETAIN IDENTITY OF SeNDERS OF MESSAGES. 

In the absence of notice of facts or circumstances which would awaken 
Inquiry and arouse suspicion in the mind of a person of ordinary prudence 
and intelligence in a lilje situation regarding the authorlty to send It of 
the party who présents a message for transmission, the exercise by a tele- 
graph company and Us operators of reasonable care to receive and trans- 
mit genuine and authorized messages only does not require them to In- 
vestigate or ascertaln the Identity or authority to send it of the person 
who tenders a message for transmission, whether that message is in wrlt- 
Ing, or is spoken directly to the operator, or Is communicated to him by 
téléphone. 

But, when such facts or circumstances come to the notice of the com- 
pany or of Its acting operator, the exercise of reasonable cai"e to transmit 
genuine and authorized messages only requires the party who receives the 
notice either to investigate and ascertaln the authorlty of the sender be- 
fore transmitting the message, or to communicate the facts and circum- 
stances and the inquiry or suspicion to the addressee at or before its de- 
llvery. 

8. Same — Receipt, Withotjt Investigation — Evidence of Négligence. 

The receipt and transmission to the addressee of a message to the ef- 
fect that a bank, in whose name it is telephoned, will honor the checks or 
drafts of a beneficiary, by an operator who knows the message is tele- 
phoned to him by either the beneficiary or by the cashier of the bauk, but 
who does not knov? by which one, without inquirlng Into the ideutity or 
authority of the sender, constitutes substantial évidence for the considéra- 
tion of the jury, upon the question whether or not the operator exercised 
reasonable care to receive and transmit genuine and authorized messages 
only. 

<Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Southern 
District of -lowa. 
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Henry D. Estabrook, James P. Hewitt, and Rush Taggart (George 
H. Fearons, George H. Carr, A. C. Parker, Craig T. Wright, and 
John F. Dillôn, on the brief), for plaintiff m error. 

John L. Stevens and H. E. Fry, for défendants in error. 

Before bANBORN, Circuit Judge, and PHILIPS and CARLAND, 
District Judges. 

SANBORN, Circuit Judge. The plaîntiiïs below, W. H. Totten 
and H. C. Totten, who were copartners under the style of the Bank of 
Gilbert, sued the Western Union Telegraph Company for moneys they 
were induced to pay upon the checks of Barnes and the orders of his 
agent, by thèse telegrams : 

"Denison, la., Mch. 5th, 1902. 
"Bank Gilbert, la. : Wlll honor Barnes checks three cars stock. 

"Bank of Denison." 

"Denison, la., Mch. 8th, 1902. 
"Bank Gilbert, la. : Will honor Barnes checks three cars stock. 

"Bank of Denison." 

"Denison, la., Mch. llth, 1902. 
"Bank Gilbert, la.: We wlll honor draft of E. S. Barnes for three cars 
stock. 

"Bank of Denison." 

— which the défendant received by téléphone from either Voss, the 
cashier of the Bank of Denison, or from Barnes, and transmitted to the 
plaintifïs. The plaintiffs alleged, and there was évidence tending to 
prove, that thèse telegrams were neither sent nor authorized by the 
Bank of Denison. The évidence at the trial tended to prove thèse facts : 
A year or more prior to the dates of the messages, which hâve been 
quoted, the Bank of Deniiion had recommended Barnes to the plaintiffs 
as an honest man of small means, and he had been buying cattle at 
Gilbert in this way: He gave to the vendors his checks upon the 
plaintiffs for the purchase price of the stock. It was not the practice 
of the plaintiffs to pay thèse checks until the Bank of Denison, which 
was a copartnership, had telegraphed to them that they would honor 
^hem. Voss, the cashier of the Bank of Denison, testifîed that for sev- 
•■•-al months prior to February, 1902, they had sent telegrams of the 
character of those above to the plaintifïs, but that, without notifying 
the plaintiffs, they had ceased to do so in January, 1902. In reliance 
upon such telegrams the' plaintiffs ha.d paid the checks of Barnes for, 
and the Bank of Denison had reimbùrsed them for, about 60 car loads 
of stock before the telegrams involved in this action were sent. When 
the plaintiffs received thèse telegrams they do not appear to hâve tele- 
graphed an acknowledgment of them to the Bank of Denison or to 
hâve attempted in any wa.y to ver if y them, but they proceeded to pay 
checks of Barnes for cattle which his agent bought and then to draw 
upon the Bank of Denison for the amounts they expended. Barnes 
procured and sold the cattle before thèse drafts reached the drawees, 
who refused to pay them. 

Nearly ail the messages received by the telegraph operator at Deni- 
son came to him over the téléphone. The Bank of Denison sent most 
of their messages in this way, and Barnes many of his. The bankers 
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frequently sent messages concerning the business of Barnes, and they 
had arranged with the défendant that ail their telegrams about his busi- 
ness should be paid by Barnes. One Lyman was telegraph operator 
at Denison. He had held this position from February 5, 3902. The 
telegraph office was at the railroad station. Mahoney was the station 
agent, and he had told Lyman that, when Barnes had telephoned a cer- 
tain message in the name of the bank concerning the latter's payment 
of his drafts a month or two before, he had informed the assistant 
cashier of the fact that Barnes was sending telegrams about money in 
the name of the bank, and the bank officer had replied that he guessed 
it was ail right. Lyman testified that almost ail the messages sent by 
Barnes, while he was the operator at Denison, were sent in the name of 
the bank, that no one but Voss or Barnes ever sent any messages to 
him about the business of Barnes, and that he received the telegrams 
involved in this action by téléphone from either Barnes or Voss, but he 
did not know which one of them sent them. There was conflicting 
testimony upon the question whether or not the bankers were informed 
by the telegraph company before thèse messages were sent that Barnes 
was sending telegrams in the name of the bank, and there was no évi- 
dence that they had ever objected to that course of action. 

In this State of the case, the question whether or not the operator at 
Denison exercised reasonable care to receive and transmit genuine and 
authorized messages only was for the jury, and the motion to direct 
the return of a verdict for the défendant upon the ground that there 
was no substantial évidence of its négligence was properly denied. A 
considération of the reasons and a review of the authorities pertinent 
to the question has led to the conclusion that the légal measure of rea- 
sonable care in cases of this kind is expressed in thèse rules : 

In the absence of notice of facts or circumstances which would 
awaken inquiry and arouse suspicion in the mind of a person of ordi- 
nary prudence and intelligence in a like situation regarding the author- 
ity to send it of the party who présents a message for transmission, the 
exercise by a telegraph company and its operators of reasonable care 
to receive and transmit genuine and authorized messages onlv does not 
require them to investigate or ascertain the identity, or authority to 
send it, of the person who tenders a message for transmission, whether 
that message is in writing, or is spoken directly to the operator, or is 
communicated to him by téléphone. But, when such facts or circum- 
stances come to the notice of the company or of its acting operator, the 
exercise of reasonable care to transmit genuine and authorized mes- 
sages only requires the party who receives the notice to investigate 
and ascertain the authority of the sender before transmitting the mes- 
sage, or to communicate the facts and circumstances and the inquiry 
or suspicion to the addressee at or before its delivery. Bank of Have- 
lock V. Western Union Telegraph Co., 141 Fed. 522. 

The facts that the telegrams in this case were for the benefit of 
Barnes and promised the payment of his checks for considérable 
amounts of money by the Bank of Denison, and that the operator knew 
that they were communicated to him in the name of the bank either by 
their beneficiary or by the cashier of the apparent obligor in them, 
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and that he did not know which one spoke them to him, constitute 
substantial évidence for the considération of a jury, upon the question 
whether or not thèse facts and air the other pertinent facts and cir- 
cumstances of this case would bavé awakened inquiry and aroused 
suspicion in the mind of a person of ordinary prudence and intelligence 
in a like situation regarding the identity and the authority to send them 
of the party who presented thèse messages. Elwood v. Western Un- 
ion Tel. Co., 45 N. Y. 549, 556, 6 Am. Rep. 140. It may be that the 
présentation for transmission of a message in the name of a bank, 
which may charge it with liability for a considérable sum of money by 
one for whose beneiit it is evidently sent, would naturally raise a sus- 
picion and awaken inquiry in the mind of a reasonably prudent man as 
to his authority. And if he knew that such a message was spoken to 
him over the téléphone by either the cashier of the bank or its benefi- 
ciary, it may be that it would cause him to inquire into the identity of 
the sender. There was sufficient évidence hère to warrant the sub- 
mission to the jury of the question whether or not the telegraph oper- 
ator exercised reasonable care in the receipt and transmission of thèse 
messages. The telegrams were sufficiently definite to warrant reliance 
and action upon them. That is certain which may be made certain, 
and the purchase price of the cars of stock specified in the messages 
was not so uncertain that rational action might not be based upon 
them. 

But this is an action for damages for the alleged false représenta- 
tions embodied in the telegrams, and those damages only may be recov- 
ered which were the natural and probable effect of the deceit they pro- 
duced. Those représentations were limited to the statement that the 
Bank of Denison would pay the checks and a draft of Barnes for a cer- 
tain number of cars of stock. The proof at the trial was that the 
plaintiffs in reliance upon the telegrams paid out a certain sum for the 
cars of stock, for the wages of the agent of Barnes, for the hire of livery 
teams, for exchange, and for some incidental expenses of the bank. 
But there wa;s no évidence of the amount paid for the cars of stock or 
for the other items, respectively. The défendant requested the court 
to instruct the jury that the plaintiffs were not entitled to recover more 
than nominal damages because there was no proof by means of which 
they could distinguish the amount paid by the plaintiffs for the cars of 
stock from the amounts they expended for the other items. The court 
refused this request and instructed the jury that, in case they found 
for the plaintiffs upon other issues, they might return a verdict in their 
favor for the amount paid for the stock, but that they could allow 
nothing to them for the amounts paid to the agent of Barnes for his 
wages or for exchange or for the expenses of yarding the stock. The 
payment by the plaintiffs of the agent of Barnes, of the hire of the 
teams, of exchange, and of "some incidental expenses of the plaintiffs," 
which are neither itemized nor aggregated, was not the natural or 
probable effect of the false représentations embodied in the telegrams ; 
the loss occasioned by that payment was too remote to constitute légal 
injury, and_, as the court below well said, the jury could not legally al- 
low the plaintiffs to recover the amounts expended for thèse purposes- 



WESTERN UNION TELEGKAPH CO. V. TOTTEN. 531 

The burden was upon the plaintiffs to prove the extent of their leg'al 
injury and to separate it from that damnum absque injuria for which 
courts and juries alike are forbidden by the law to grant relief. They 
failed to bear this burden. They failed to produce any évidence of 
the amount which they expended for the cars of stock without the pay- 
ments for the hire of the livery teams, the wages of the agent, the ex- 
change, and the incidental expenses. It may be said and it is probably 
true that the larger part of their expenditures was made to pay for 
the stock, and, if there were in the record compétent évidence of even 
the approximate amount of the other items or lawful testimony that 
they did not exceed a certain sum, the error of this ruling might be 
corrected by a réduction of the judgment by that amount. The rec- 
ord, however, is barren of ail évidence of this nature, and there is no 
way but by conjecture by which the jury could hâve determined the 
amounts which the plaintiffs paid for the cars of stock, or the amounts 
which they paid for the other items which hâve been mentioned, and 
Tieither courts nor juries may lawfuUy transfer the property or money 
of one citizen to another by guess. The ruling constitutes a fatal error, 
and the judgment must be reversed. 

In view of this fact a discussion and décision of each of the other 
questions presented by the many objections at the trial would be use- 
less. The opinion of this court in Bank of Havelock v. Western Union 
Telegraph Co., 141 Fed. 522, and a brief référence to the nature of 
this action and of the proof necessary to sustain it will constitute a 
sufficient guide for the second trial. This action is for damages for 
false représentations. Those damages only which were caused by the 
représentations may be recovered. Payments for stock by the plain- 
tiffs which were not made in reliance upon, and induced by, the tele- 
grams, are not recoverable by them in this action. The burden is upon 
them to prove the spécifie amounts they were induced to pay by the 
télégraphie messages, and gênerai statements of witnesses that a cer- 
tain amount in the aggregate was paid or lost, or that certain sums 
were within the amounts indicated by the telegrams, are not compétent 
évidence to establish the damages, in view of the facts that the pay- 
ments induced by each telegram were made in small amounts at différ- 
ent times on checks of Barnes or upon orders of his agent. 

The payment by the plaintiffs of the checks crf Barnes or of money 
for the purchase by Barnes of cars of stock after they had received the 
telegrams and in reliance upon them was the natural and probable 
effect of their transmission, and the loss sustained by such payments 
is not too remote to constitute resulting légal injury. The existence 
of a State of facts which would hâve created a cause of action by the 
plaintiffs against the Bank of Denison, if the telegrams had been genu- 
ine, is not a condition précèdent to the existence of a cause of action in 
favor of the plaintiffs against the telegraph company for the damage 
which was caused by the false représentations contained in the tele- 
grams. Bank of Havelock v. Western Union Telegraph Co., 141 Fed. 
622. 

The plaintiffs may not lawfully recover of the telegraph company, 
if the Bank of Denison authorized Barnes, or estopped themselves 
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from denyiflg his authority, to send the messages in tlieir name. They 
may not recover if the plaintiffs Contributed to their own loss by their 
failure to exercise in the transaction that degree of care to prevent 
their loss which bankers of ordinary caution and prudence in simi- 
lar circumstànces ordinarily use. A trial of the case in accord- 
ance with thèse views will probably resuit in a just and final verdict. 

The judgment below is reversed, and the case is remanded to the 
Circuit Court with instruction to grant a new trial. 



WESTERN UNION TELEGRAPH CO v. SCHRTVER et al. 
(Circuit Court of Appeals, Eighth Circuit November 16, 1905.) 

No. 2,156. 

1. TÉMGBAPH (JOMPANT LIABIUTT TO UNDISCLOSED PRINCIPAL OF AdDEESSEE. 

A telegrapli Company owes no duty to tlie undisclosed principal of the 
addressee of a telegram to exercise reasonable care to receive and trans- 
mit anthorized messages only, because injury to hlm eannot be reasonably 
antlcipated as the conséquence of the lacis of such care, and because such 
Injury is the effect of an independent Intervenlng cause — the act of the 
addressee. 

[Éd. Note. — For caseS in point, see vol. 45, Cent. Dig. Telegraphs and 
Téléphones, §37.] 

2. Action— Tort for Négligent Miseepeesentation and Not Contbaot. 

The action for damages for such an injury is an action of tort for a 
false représentation In the nature of a false warranty caused by the 
breaeh of the duty to exercise reasonable care to receive aud transmit au- 
thorlzed messages only. It is not an action on a contract. 

[Ed. Note. — For cases In point, see vol. 45, Cent. Dig. Telegraphs and 
Téléphones, § 48.] 

3. Telegbaph Company — Négligence — Caee Owinq to Addeessees, Sendebs, 

AND Undisclosed Peincipals. 

The telegraph company owes the duty to exercise ordinary care to re- 
ceive and transmit genuine messages c-orrectly to senders, to addressees, 
and to those who appear in the telegrams to be beneflciaries thereof, be- 
cause Injury to them may be reasonably anticipated as the probable consé- 
quence of négligence. It owes a like duty to the undisclosed prlnclpals of 
senders, because the law charges it with Knowledge that thèse prlnclpals 
are In privity with it, through contracts made by the senders, and injury 
to them from its négligence may be reasonably anticipated. 

[Ed. Note. — For cases In point, see vol. 45, Cent. Dig. Telegraphs and 
Téléphones, §i 26, 37.] 

4. Negligencïi — Limit of Agtionablb Damages. 

An Injury that could not hâve been foreseen or reasonably anticipated 
as the probable conséquence of négligence is not actionable. 

An injury that is not the natural conséquence of an act of négligence, 
and that would not hâve resulted from it but for the interposition of some 
new independent cause that could not hâve been anticipated, is not action- 
able. 

[Ed. Note. — For cases In point, see vol. 37, Cent. Dig. Négligence, §§ 71- 
73.] 

6. Same— +Duty to Plaintiff Indispensable. 

A duty of care owing by the party who occasions the loss to hlm who 
Buffers it is an indispensable élément of actionable négligence. The 
breaeh of such a duty owing to others is immaterial. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Négligence, § 3.] 
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6. Deceit — False Repeesentations — Parties Whose Knowm;dge or Them is 

NOT TO BE REASONABLY ANTICIPATED LlABIUTIES. 

One who makes a false représentation owes no duty of care to tell the 
truth to those to whom he does not communicate it and to whom he does 
not anticipate that It will be conveyed, and a person of ordinary prudence 
and intelligence would not anticipate that It would be conveyed, and sucli 
parties hâve no cause of action against hlm for injuries they sustain in 
reliance upon it 

7. Deceit — Liabiuty of Innocent Pabty fob Fbaud of a Thied Paety. 

The rule that, where one of two innocent parties must sufiEer from the 
fraud of a third, he who furnishes the means to commit it must bear the 
loss, is limited in its application to cases in whieh the party chargeable 
makes the third party his real or apparent agent, cases in which he pro- 
vides the means intentionally, or for a dishonest purpose or nogligently, 
and cases in which he dérives a benefit from the fraud of the third party. 

It does not govern the great majority of cases where one innocently, 
for an honest purpose and with reasonable care, furnishes to a third party 
the means by which he perpétrâtes a fraud from which he who provides 
the means dérives no benefit 

[Ed. Note. — For cases In point, see vol. 19, Cent Dig. Estoppel, § 188.] 

8. Appeal— Pkesumptions. 

The absence of reported judgments and décisions sustaining an alleged 
liability under a given state of facts raises a strong presumption that no 
such liability exists. ~~- 

(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 

H. D. Estabrook, Asa F. Call, and Rush Taggart (George H. 
Fearons, Craig L. Wright, and John F. Dillon, on the brief), for 
plaintif! in error. 

D. M. Kelleher (John A. Senneff, M. F. Healy, Thomas D. Healy, 
and Robert Healy, on the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and PHILIPS and CARLAND, 
District Judges. 

SANBORN, Circuit Judge. This is an action against the Western 
Union Telegraph Company for damages caused by its receipt and de- 
livery of an unauthorized message. There was substantial évidence 
at the trial of thèse facts: Schriver Bros., the plaintiffs below, sold 
cattle to one Bar nés for $8,973, and took his check for the purchase 
price upon the Bank of Denison for that amount. They refused to 
surrender the cattle without some assurance that the check would 
be paid. Barnes promised that he would hâve the Bank of Denison 
send a guaranty of pa3'ment of the check by telegraph. The plaintiffs 
directed hira to hâve the message sent to the Commercial Bank of 
Britt. Barnes went to Denison and without authority from the bank 
telephoned to the defendant's operator in that town this message : 

"Denison, la., March 14, 1902. 
"To Commercial Bank, Britt lowa: We will honor Barnes' draft for 
eighty-nine hundred seventy-two dollars. Bank of Denison." 

The operator at Denison ordinarily received by téléphone messages 
to be sent by telegraph. Both the Bank of Denison and Barnes had 
sent messages in that way concerning the business of Barnes, and 
iiad arranged with the operator that such telegrams should be charged 
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to Barnes. Sometimes the bank had telephoned messages of this 
nature in its own name and sometimes Barnes had telephoned them 
in the name of the bank, and there had been no répudiation of them, 
or objection to them by the bank, although many such messages had 
been sent before that of March 14, 1903, was received. This message 
was sent to Britt and delivered to the Commercial Bank. One of 
the plaintifïs saw it, and in reliance upon it delivered the cattle to 
Barnes. Neither the check which they took from Barnes nor the 
purchase price of the cattle was ever paid. The court charged the 
jury, over the objection and -Subject to the exception of the défendant, 
that, if the Commercial Bank of Britt was the agent of the plaintifïs 
to receive the message, they might recover of the telegraph Company 
the loss which they had sustained by their reliance upon the telegram, 
and there .was a verdict and judgment in their favor. 

May the undisclosed principal of the addressee of a message re- 
cover of the telegraph company the damages he sustains from the 
failure of its operator to exercise reasonable care to receive and 
transmit authorized messages only? A telegraph company is not liable 
for the lack of such care to one of whose interest in the telegram it 
has no-notice, and wlio is neither the principal of the sender nor of the 
addressee. McCormick v. Western Union Tel. Co., 25 C. C. A. 35, 
79 Fed. 449, 38 L. R. A. 684; Morrow v. Western Union Tel. Co. 
(Kv.) 54 S. W. 853; Western Union Telegranh Co. v. Kirkpatrick, 
76 Tex. 217, 218, 13 S. W. 70, 18 Am. St. Rep. 37 ; Western Union 
Tel. Co. v. Carter, 85 Tex. 580, 23 S. W. 961, 34 Am. St. Rep. 836. 

The undisclosed principal of the sender of a message may recover 
for négligence in its transmission or delivery, becatise the company 
makes a contract with the sender which that knowledge of the law 
it may not deny notifies it inures to the benefit of any undisclosed 
principal whom the sender may hâve. But neither the sender nor 
his principal can recover for négligence of the company in the re- 
ceipt or transmission of a message which the sender forges or fraudu- 
lently signs without authority, because the contract of transmission 
is voidable for the fraud of the sender, and neither he nor his prin- 
cipal can take advantage of his wrong. A telegraph company owes 
the duty to exercise reasonable care to receive and transmit author- 
ized messages only to the addressees of messages, and to those persons 
who, the telegrams inform it, hâve a bénéficiai interest in the dis- 
patches it transmits. It owes this duty to thèse parties because injury 
to them is the natural and probable conséquence of its want of care, 
an eflFect which it may reasonably anticipate from its notice of the 
fact that they are interested in the messages. But does it owe this 
duty to the undisclosed principal of an addressee of a message of 
whose interest it has no notice ? 

Référence has been made to the statutes of lowa (Code lowa, 
1897, §§ 2163, 2162, 2161, 2164), but they give no direct or in- 
ferential reply to this question (Bank of Havelock v. Western 
Union Telegraph Comjjany, 141 Fed. 522), and it must be answered 
by a considération and application of the gênerai principles and 
rules of the law. The arguments at the bar and in the briefs bave 
traversed a wide field, and it is indispensable to a judicious consid- 
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eration and a just décision of the issue in hand that before entering 
upon its discussion the true foundation and the real nature of the 
cause of action presented and the rules of law which must govern 
it shall be clearly in mind. The cause of action is for the false repré- 
sentation that the Bank of Denison signed the message. It is not an 
action for deceit, because the intent to deceive or knowledge of the 
falsehood or a reckless misrepresentation in ignorance of the fact 
is indispensable to an action of deceit. Union Pac. Ry. Co. v. Barnes, 
U Fed. 80, 83, 13 C. C. A. 48, 51; Kahl v. Love, 37 N. J. Law, û. (■•. 
7 ; Polhill V. Walter, 3 Barn. & Adolph. 114, 124. There was no such 
intent, knowledge, or recklessness in this case. The operator did not 
intend to deceive any one. He did not know that Barnes was not 
authorized to send the message in the name of the bank. He un- 
doubtedly believed that he had this authority, and not without some 
reason ; for he had repeatedly sent messages in its name, and no répu- 
diation by the bank or other objection had been made. His only fault 
was his failure to make inquiry or to notify the addressee regarding 
the questionable authority of Barnes in the light of facts and circum- 
stances which might naturally hâve aroused the suspicion of a person 
of ordinary prudence and intelligence in a like situation and hâve 
suggested an investigation of that authority. Western Union Tel. Co. 
V. Totten, 141 Fed. 533. The action is not founded upon a false 
warranty or upon any contract. Conceding, without deciding, that the 
addressee and the apparent beneficiary of a genuine message honestly 
sent may recover in an action upon the contract for a failure to transmit 
or to deliver it speedily and correctly, the only basis of such a recovery 
is that the telegraph company and the sender hâve made the con- 
tract for the transmission for the benefit of the addressee or of the 
apparent beneficiary. But the only contract which the telegraph com- 
pany made in this case was with Barnes. He induced the agreement 
by the fraudulent représentation that he was authorized to send the 
message in the name of the Bank of Denison. If the plaintiffs or the 
Bank of Denison hâve any contract rights hère, they dérive them 
from Barnes as the beneficiary of his agreement. But neither they 
nor he can enforce that contract because it is voidable by the com- 
pany for the fraud of Barnes and because neither they nor he can 
take advantage of his wrong. 

There remains but one ground upon which this action may stand, 
and that is the breach of the duty which the telegraph company, in 
common with every other party, owes to those to whom it makes 
représentations, which it may reasonably anticipate that they may rely 
and act upon, to exercise reasonable care to make those statements 
trué. This is an action for the breach of this duty. It is an action 
of tort for a false représentation in the nature of a false warranty 
caused by failure to exercise reasonable care to receive and trans- 
mit authorized messages only. Bartlett v. Tucker, 104 Mass. 336, 
6 Am. Rep. 240 ; May v. Western Union Tel. Co., 112 Mass. 90, 95. 
But a duty of care owing by the party who occasions the loss to him 
who sustains it is an indispensable élément of actionable négligence. 
"If the défendant owed a duty, but did not owe it to the plaintiff, 
the action will not lie." 1 Shearman & Redfield on Négligence, § 8 ; 
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Bishop on Noncontract Law, § 446; Savings Bank v. Ward, 100 U. S. 
195, 302., 85 h. Ed. 621 ; Slade v. Little, 20 Ga. 3Î1, 374 ; Kahl v. Love, 
37 N. J. Law, 5, 8 ; Winterbottom v. Wright, 10 M. & W. 109 ; Long- 
meid v. Holliday, 6 Exch. 764, 765; Huset v. J. L Case Threshing 
Mach. Co., 130 Fed. 865, 868, 57 C. C. A. 337> 340, 61 L,. R. A. 303; 
McCormick v. Western Union Tel. Ce, 79 Fed. 449, 453, 35 C. C. A. 
35, 39, 38 L. R. A. 684; Western Union Tel. Co. v. Schriver, 139 
Fed. 344, 346, 64 C. C. A. 96, 97, 98. One who makes a représenta- 
tion owes no duty of care to tell the truth to those to whom he does 
not communicate it and to whom he does not anticipate that it will be 
conveyed, and a person of ordinary prudence and intelligence in his 
situation would not anticipate that it would be conveyed, and such 
parties hâve no cause of action against him for injuries they sustain 
by reason of the falsity of the représentation. "Courts will give ap- 
propriate redress or relief for actionable misrepresentation to anyone 
to whom the same was made or for whom it was intended, and only 
to such." 1 Bigelow on Fraud, p. 197, § 3 ; Slade v. Little, 30 Ga. 371, 
374; Henry v. Dennis, 95 Me. 35, 49 Atl. 68, 85 Am. St. Rep. 365; 
Carter v. Harden, 78 Me. 638, 7 Atl. 393. The reason is that the 
loss to him to whom the party who makes the misrepresentation does 
not communicate it, and cannot reasonably anticipate that it will be 
communicated, is not the natural or probable conséquence of his act. 
It is the efïect of an independent cause — of the unexpected convey- 
ance of the misrepresentation to the third party by the person to whom 
it was originally made. Without this new cause, the injury to the 
third person would not occur and the intervention of this new agency, 
as Wharton felicitously expresses it, "insulates" the original act of 
négligence from the injury. Wharton on Négligence, (3d Ed.) § 
134 ; Huset v. J. L Case Threshing Mach. Co., 130 Fed. 865, 867, 57 
C. C. A. 237, 339, 61 L. R. A. 303. 

Let us now turn to the considération of the immédiate question 
in the light of thèse indisputable rules of law. There is a sentence 
in section 437 of Thompson on Electricity where he is discussing the 
liability of a telegraph company to the addressee of a message in 
which it is written that: 

"The true vlew • * * Is one whlch élevâtes the question above the 
plane of mère privlty of contract and places It where it belongs, upon the pub- 
lic duty which the telegraph company owes to any person beneflelally inter- 
ested in the message, whether the sender, or his principal, where he is agent, 
or the recelrer, or his principal where he Is agent" 

This sentence is quoted with apparent approval in Western Union 
Tel. Co V. Mellon (Tenn.) 33 S. W. 735, 736, a case in which one 
who appeared on the face of a message to be its beneficiary secured 
damages for delay in its delivery, and it is urged upon our attention 
with much force by counsel for the plaintiffs. But the law is settled 
beyond dispute that one who has a bénéficiai interest in a telegram 
of which the company has no notice has no cause of action for the 
loss he sustains by the négligence of the company in its receipt or 
transmission, because the company cannot anticipate his injury, and 
Owes him no duty. McCormick y. Western Union Tel. Co., supra, 
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and other cases cited under it. No authority is cited by Mr. Thomp- 
son, the diligence of counsel has presented, and our research has 
discovered no décision of any court, except the judgment of the 
court now under review, which has ever sustained an action or a 
judgment against a telegraph company for loss inflicted upon the 
undisclosed principal of an addressee by reason of the négligence of 
the telegraph company in handling the message. This pregnant fact 
raises a strong presumption that, when this message was received 
and transmitted, it was not the law that the company was liable for 
négligence to the undisclosed principal of the addressee. If it had 
been, judgments founded upon it would probably not hâve been lack- 
ing. Moreover, in an action wherein an addressee, who was the 
agent of the undisclosed principal, was the plaintiff, he was met by the 
défense that the right of action was in the principal, and the St. Louis 
Court of Appeals sustained his action and said : 

"We rest our conclusion upon tlie ground that the telegram In whlch the 
mistake oecurred was not directed to the J. 1. Case Threshing Machine Com- 
pany ; that there was nothing oo the face of it which apprised the défendant 
that it related to the business of the J. I. Case Threshing Machine Company ; 
that It therefore does not appear that, in transmittlng it, the défendant under- 
tooli any duty in behalf of the J. I. Case Threshing Machine Company. The 
mère fact that it was addressed to the plaintiff in care of the J. I. Case Thresh- 
ing Machine Company does not raise any duty on the çart of the défendant 
in behalf of that company." Lee v. Western Union Tel. Co., 51 Mo. App. 375, 
382. 

In this way it appears that at the time the telegram was sent the 
declared law upon this subject had been for 10 years that a telegraph 
company was not liable for négligence to the undisclosed principal 
of the addressee. The contention now is that this déclaration and 
the practice in accordance with it are erroneous, and analogous cases, 
maxims, and gênerai rules of law are brought to our attention to sus- 
tain this position. Counsel say that the défendant made its repré- 
sentation and owed its duty to a class of persons, that this class in- 
cluded ail who might take the check or draft described in the message 
in reliance upon the telegram, and that the défendant is a member 
of this class. They cite in support of this contention thèse cases : 
Swift V. Winterbotham, L. R. 8 Q. B. Cas. 244, 353 ; Bedford v. Bag- 
shaw, 39 L. J. (Ex.) 65; Polhill v. Walter, 3 Barn & Adolph, 114; 
North Atchison Bank v. Garretson, 51 Fed. 168, 3 C. C. A. 145 ; Garr- 
ettson V. North Atchison Bank fC. C.) 47 Fed. 867, 871; Tyler v. 
Savage, 143 U. S. 79, 12 Sup. Ct. 340, 86 L. Ed. 82; and Bank of 
Montréal v. Thayer (C. C.) 7 Fed. 622. But the class, if any, to 
which a telegraph company owes this duty in regard to the transmis- 
sion of messages concerning commercial paper, does not include ail 
who may see the messages and take the paper in reliance upon them. 
McCornick v. Western Union Tel. Co., 79 Fed. 449, 25 C. C. A. 35, 
38 L. R. A. 684. If the concession were made that the représentation 
hère was made, and that the duty was owing to a class, that class 
would necessarily be limited by the gênerai rule that it was those 
only to whom the company might reasonably hâve anticipated that 
the représentation would be conveyed that its duty was owing. Con- 
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cède that the company might hâve reasonably anticipated that the ad- 
dressée would purchase or discount the draft, and that it would there- 
after in the ordinary course of business indorse and transfer it with 
the telegram to a purchaser for value, and that in this way the draft 
and the message might pass to remote indorsees or purchasers, the 
addressee and the indçrsees or purchasers under the addressee might 
then constitute a class to which the company might owe the duty of 
truthful représentation. But the plaintiflfs are not of this class, and it 
could not include them or others than those who purchased the draft 
directly or remotely from the addressee, because a person of Ordinary 
prudence and diligence in the situation of the company could not hâve 
reasonably anticipated that any but the addressee and its immédiate 
and remote indorsees and purchasers would see or act upon the tele- 
gram. In the ordinary course of commercial business no others would 
become aware of or act upon it. Much less could such a person hâve 
anticipated that the plaintifïs without the purchase of any draft from 
the addressee would take an original draft from Barnes to themselves, 
would go to the addressee and read a telegram which disclosed no 
interest in them, and then in reliance upon it would deliver cattle 
and lose their price. The remarks of Judge Van Devanter in the 
opinion of this court upon the former hearing of this case are per- 
tinent hère. He said: 

"It Is true that cbecks and drafts are, for purposes of collection, fre- 
<juently eommitted by the payée or holder to a bank under clrcumstances where 
the bank does not become the owner, risks nothing upon the probability of 
payment by the drawee, and is not Influenced by information upon that sub- 
ject ; but this telegram contains nothing which suggests that it relates to such 
a transaction. In the absence of anything to the contrary, the inference to be 
properly drawn from the face of a telegram or other communication of this 
nature is that it relates to a matter which concerns the one addressed, and 
that it is hls action, and not that of another, which Is to be Influenced. That 
no Inference of its relation to a transaction llke that between plaintiffs and 
Barnes properly or reasonably arises from the face of this telegram is quite 
manifest when it is considered that the telegram does not make the sllghtest 
référence to any past or prospective sale of cattle or other property, or to any 
person other than the addressee, the sender, and Barnes, or to an absence of 
interest on the part of any one of them in the information given." Western 
Union Tel. Co. v. Schriver, 129 Fed. 344, 346, 64 C. C. A. 96, 98. 

The authorities cited are not inconsistent with this view. They are 
cases in which indorsees or purchasers of notes or bills in the ordinary 
course of business from those to whom the représentations were made, 
or persons to whom such représentations were directly made, had lost 
in reliance upon them, or cases in which the communication of the rep- 
résentations to third parties and the loss upon it were its natural and 
probable efiFect. Polhill v. Walter, 3 Barn. & Adolph. 114. 123, and 
Lobdell V. Baker, 8 Metc. (Mass.) 469, are typical and perhaps the 
strongest authorities in support of the contention of the plaintiffs. 
In the former the remote indorsee of the payée of a draft recovered 
from one who accepted it in the name of the drawee without authority. 
In the latter the remote indorsee of a note from one to whom the 
owner had sold it under a représentation that a prior indorsement was 
vaiid, which had been made by a minor and which he knew to be void, 
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obtained a judgment against the original owner. The case of Swift 
V. Winterbotham, L. R. 8 Q. B. Cas. 244, 253, is of a différent char- 
acter, but it is wide of the mark in this action. In that case one bank 
inquired of another the financial standing of Sir W. Russell and re- 
ceived an answer that it was good, when the second bank knew that it 
was bad. The inquiry had been made for a customer of the first bank 
to whom the latter communicated the answer upon which he relied 
to his in jury. He recovered of the second bank because a custom 
of the banks in England was proved to make such inquiries for their 
customers, and it was held that the second bank might hâve reasonably 
anticipated, in view of this custom, that its answer would be conveyed 
to, and acted upon by such a customer. The évidence discloses no 
custom in this country that the télégraphie acceptance of a draft that 
is directed by one bank to another which has not requested it, or in- 
quired for it is communicated to, and acted upon by a customer of the 
addressee, to his injury. The telegraph Company could not hâve rea- 
sonably anticipated such a resuit as the probable efïect of the delivery 
of a telegram to the Bank of Britt. It is not hère decided that the im- 
médiate and remote purchasers of commercial paper in the ordinary 
course of business from the addressee of a telegram, which contains 
a misrepresentation relative to the paper, may recover of the telegraph 
Company any losses they sustain thereby. If they may, the plaintifïs 
do not belong to that class. The conclusion hère is that a telegraph 
Company does not owe the duty to exercise ordinary care to make 
trutiiful représentations only in the transmission of telegrams con- 
cerning commercial paper to those who acquire the paper, but who 
are neither addressees of the telegrams nor the immédiate or remote 
indorsers or purchasers of it from the addressees, in the absence 
of any notice that they hâve an interest in such messages. 

Counsel invoke the rules that where one supplies another with the 
means of perpetrating a fraud against one person, and it is inflicted 
upon another by the use of those means, he is liable for the loss, and 
that, where one of two innocent persons must suffer from the fraud 
of a third, that one should bear the loss who enabled the third party 
to inflict the injury. They argue that because the telegraph company 
furnished the telegraph and the operator by means of which Barnes 
was enabled to defraud the plaintiffs the company is liable to the lat- 
ter, although it acted without fault or négligence. But the rules upon 
which reliance is hère placed are not of universal or even of gênerai 
application. Their efïect is limited to cases in which the party charged 
has by fraud or through négligence, or by his actual or apparent au- 
thority to an agent, provided tlae third party with the opportunity to 
commit the wrong, and to cases in which he has derived benefit from 
the loss inflicted upon another by the fraud of the third. Cases of 
the first class are Wilson's Adm'r v. Green, 25 Vt. 450, 60 Am. Dec. 
279 ; Bauman v. Bowles, 51 111. 380 ; Walters v. Western & A. R. Co. 
(C. C.) 56 Fed. 369, 371. Cases of the second class are Bridegman v. 
Green, Wilmot's Reports, 64 ; Huguenin v. Barclay, 14 Ves. 288, 289 ; 
Gordon v. McCarty, 3 Whart. 407, 411; Commonwealth v. Call, 21 
Pick. 515; Tuckwell v. Lambert, 5 Cush. 23. Wilson v. Green is 
141 F.— 35 
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typical of its class. A creditor who held the iinpaid note of his debtor, 
signëd by twd sureties, delivered it to the debtor to enable him to de- 
feat a trustée process by producihg the note in support of his testi- 
mony that it was paid. While the debtor had the note for this purpose, 
he exhibited it to the sureties and led them to believe that he had paid 
it, to their injury. The court held that the creditor was chargeable 
with the loss sustained by the sureties, because he delivered the note 
to the debtor for a dishonest purpose. But it expressly decided that, 
if he had intrusted it to his debtor for an honest purpose, he would 
not hâve been liable for the loss. The rules hâve no application to 
the vast majority of cases in which one of two innocent parties sufifers 
from the fraudof a third. Onefurnishes writingmaterials toanotherwho 
forges a note and defrauds an innocent third party; one delivers a 
check to another in the ordinary course of business in the payment of 
a debt, the payée raises it and sells it to an innocent purchaser; one 
purchases transportation of a railroad Company and travels to a distant 
city and defrauds a stranger; one personates another and by means 
of the telegraph and operator sends a forged telegram. Western 
Union Tel. Co. v. Meyer, 61 Ala. 158, 33 Am. Rep. 1. But in thèse 
cases and in the vast majority of cases in which an innocent party 
furnishes to a third person the means to commit a fraud he incurs no 
liability to the victim. Real or apparent agency, fraud, négligence, 
or the dérivation of benefit from the fraud are indispensable conditions 
of a liability under the rules invoked hère. Friedlander v. Texas, 
etc., Ry. Co., 130 U. S. 416, 424, 9 Sup. Ct. 570, 33 L. Ed. 991, is an 
illustration of the limitation of thèse rules. A station agent fraudu- 
lently made a bill of lading in favor of one Lahnstein when the railway 
Company had received none of the merchandise described therein. 
Lahnstein attached the bill to a draft and obtained $8,000 from Freid- 
lander & Co. upon it. The railway company had provided the rail- 
road, the station agent, and the blank bill of lading, by means of which 
Lahnstein was -enabled to perpetrate the fraud. But the Suprême 
Court denied a recovery because the station agent was without au- 
thority to issue the bill in the absence of the goods, although the rail- 
way company had furnished him with the means which he and his 
confederates used to commit the fraud. 

Cases 0;f the second class rest upon the proposition that whoever 
receives money, property, or benefit from another through the fraud 
of a third person should, make restitution. "Let the hand receiving 
it be ever so chaste, yet, if it comes through a corrupt polluted chan- 
nel, the obligation of restitution will follow it." Bridgeman v. Green, 
Wilmot's Rep. 64. "The damages which ground the action follow 
the property." 1 Am. Lead. Cas. 643. The case in hand comes within 
neither class, but falls beyond the limitation of liability under thèse 
rules. Bar nés was neither the real nor the apparent agent of the de- 
fendant. It supplied its teleigraph and operator without négligence, 
for an honest purpose, and it derived no benefit from the loss of the 
plaintiffs. It is not liable to them under the rules cited. 

It is contended that because the , telegraph company owes the duty 
of care to receive and transmit messages correctly to the addressees, 
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to the senders, and to the undisclosed principals of the seaders, it 
therefore owes it to the undisclosed principals of addressees. But 
the duty to the undisclosed principals of senders rests on the fact that 
contracts hâve been made between the senders and the telegraph 
Company, and that in the negotiation and enforcement of contracts 
the law places undisclosed principals in the shoes of their agents, so 
that the telegraph company, which must know the law, is charged 
with notice and may reasonably anticipate that its misrepresentations 
may afïect them. It has no contracts with addressees, and hence it 
is not charged by the law with notice that their undisclosed principals 
or others to whom they may display the messages will probably be 
affected by them. For the same reason the case of Culliford v. Gadd 
(Super. Ct. N. Y.) 17 N. Y. Supp. 457, and others of like character, 
which are pressed upon our attention with great force, are neither 
controlling nor persuasive. In that case an agent of an undisclosed 
principal was induced by misrepresentations made to him to purchase 
an interest in a syndicate and to pay for it with money of his principal. 
The latter was permitted to recover. The duty to the undisclosed 
principal in that and other cases of like character is founded on the 
contracts. As there are no such contracts with addressees, no such 
duty to their unknown principals arises. Nor is the case of Perkins 
V. Evans, 61 lowa, 35, 36, 15 N. W. 584, more pertinent. In that case 
the undisclosed principal of an agent who had been induced to pur- 
chase property, to his in jury, by a false entry knowingly made by the 
auditor on the books of the county was permitted to recover his dam- 
ages in an action on the bond of the auditor. The books were public 
records. The entries on them were représentations to ail who might 
lawfully examine and rely upon them, and the natural and probable 
effect of false entries in them was the deceit and injury, not only of 
those who personally examined them, but also of their undisclosed 
principals as well, because it is common knowledge that those who 
make such examinations are generally the agents of others. The mes- 
sage in this case was a private communication. It was directed to a 
single addressee. The company was forbidden by law to disclose it to 
others (Code lowa 1897, § 2162), and such messages are generally in- 
tended for and acted upon by those to whom they are directed, and not 
by others. There is no persuasive analogy between thèse cases. 

An argument by analogy is drawn from actions against transporta- 
tion companies. It is said that the duties and liabilities of telegraph 
companies are like those of common carriers, and that, as owners 
of property who are neither consignors nor consignées and whose 
interest is unknown to a carrier may recover for an injury or loss to 
their property during its transportation, any one interested in a tele- 
gram should be permitted to recover for négligence in its receipt 
or transmission. The argument proves too much. It proves that 
telegraph companies are liable for injuries to strangers to the tele- 
grams, their senders, and addressees, while the undisputable law is 
the contrary. Moreover, carriers are insurers of the safe transporta- 
tion of goods. Telegraph companies are not guarantors of the cor- 
rect receipt and transmission of messages. Actions for loss or injury 
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to propérty in transportation rest upon the ownership and loss or 
injury, actions for misrepresentations of messages throu^h négligence, 
upon the duty to exercise care to tell the truth, upon the breach of 
that duty, upon reliance upon the misrepresentation and upon result- 
ing injury. The bases of the actions and the rules of law which 
govern them difïer so widely that this argument by analogy fails to 
convince. 

The telegraph cases are cited and exhaustively reviewed. But, when 
the opinions in them are carefully read and analyzed, they rec^gnize 
and affirm the rule that a company owes a duty and incurs a liability 
to those parties only of whose interest it has notice and for those in- 
juries only which it might reasonably anticipate. The pertinent case^ 
fall into four classes: (1) Those which assert a duty and liability to 
the undisclosed prx.xipâl of the sender. Milliken v. Western Union 
Tel. Co., 110 N. Y. 403, 18 N. E. 251, 1 L. R. A. 281 ; Harkness v. 
Western Union Tel. Co., 73 lowa, 190, 34 N. W. 811, 6 Am. St. Rep. 
672 ; Léonard v. Telegraph Co., 41 N. Y. 544, 1 Am. Rep. 446 ; Cash- 
ion V. Western Tel. Co., 124 N. C. 459, 32 S. E. 746, 45 L- R. A. 
160; Western Union Tel. Co. v. Morris, 28 C. C. A. 56, 83 Fed. 992; 
Western Union Tel. Co. v. Adams, 75 Tex. 531, 12 S.' W. 857, 6 L. R. 
A. 844, 16 Am. St. Rep. 920; Western Union Tel. Co. v. Broesche, 
72 Tex. 654, 10 S. W. 734, 13 Am. St. Rep. 843 ; Western Union Tel. 
Co. V. Church (Neb.) 90 N. W. 878, 57 L. R. A. 905. (2) Those 
which recognize a duty and liability to a person vvho appears on the 
face of the telegram to be its beneficiary although neither the sender 
nor the addressee. Western Union Tel. Co. v. Mellon, 96 Tenu. 66, 
33 S. W. 725; Western Union Tel. Co. v. Adams, 75 Tex. 531, 12 S. 
W. 857, 6 L. R. A. 844, 16 Am. St. Rep. 920; Telegraph Co. v. Mc- 
Kibben, H4 Ind. 511, 14 N. E. 894. (3) Those which deny any duty 
or liability to those who do not appear from the message to hâve 
any interest in it. McCormick v. Western Union Tel. Co., 79 Fed. 
449, 25 C. C. A. 35, 38 L. R. A. 684 ; Western Union Tel. Co v. Kirk- 
patrick, 76 Tex. 217, 218, 13 S. W. 70, 18 Am. St. Rep. 37 ; Western 
Union Tel. Co. v. Carter, 85 Tex. 580, 23 S. W. 961, 34 Am. St. Rep. 
826; Morrow v. Western Union Tel. Co. (Ky.) 54 S. W. 853. 
(4) The décision which dénies any liability to the undisclosed princi- 
pal of the addressee. Lee v. Western Union Tel. Co., 51 Mo. App. 
375. In the cases of the two latter classes the duty and liability are 
denied on the ground that the company received no notice from the 
telegrams of their probable existence, and hence could not hâve an- 
ticipated injuries to those who did not appear to be beneficiaries of 
the messages or to be likely to incur the damages which were .sought. 
In Western Union Tel. Co. v. Kerr (Tex. Civ. App.) 23 S. W. 564, 
665, the court refused to permit the undisclosed principal of a sender 
to recover damages for mental anguish on the ground that such 
damages could not hâve been reasonably anticipated and were not 
the natural conséquence of the négligence, although the right of such 
a principal to maintain the action for such damages as appeared 
from the telegram to be likely to resuit to her was conceded. The 
sanle ruling may be found in Pacific Express Co. v. Redman (Tex. 
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Civ. App.) 60 S. W. 677. In Cashion v. Western Union Tel. Co., 
124 N. C. 459, 33 S. E. 746, 45 L. R. A. 160 ; Western Union Tel. Co. v 
Broesche, 72 Tex. 654, 10 S. W. 734, 13 Am. St. Rep. 843, and Wes- 
tern Union Tel. Co. v. Church (Neb.) 90 N. W. 878, 57 h. R. A. 
905, ail the damages which the undisclosed principal of a sender may 
suffer are held to hâve been reasonably anticipated by the telegraph 
Company and recoverable. In Western Union Tel. Co. v. Wood, 57 
Fed. 471, 6 C. C. A. 432, 21 L. R. A. 706, the addressee of a tele- 
gram was denied damages for mental suffering and for a failure 
to attend to business before a person named in the message died, 
because the telegram did not indicate any relationship or business 
between the addressee and the deceased. A more extended review 
of cases would be futile. Suffice it to say that through them ail the 
line of démarcation between légal injury and that damnum absque 
injuria for which courts may not grant relief is the answer to the 
ciuestion whether the message gave such notice of the interest and 
probable injury of the plaintiff that the company might reasonably. 
hâve anticipated the latter as the natural and probable effect of its 
négligence. 

The arguments and briefs in this case seem to hâve invoked with 
rare ability and persuasive power every reason and décision that 
makes for the contention of either of the parties. An endeavor has 
been made to consider them with patience and délibération but noth- 
ing has been presented which conclusively answers the question 
whether a telegraph company is liable to the undisclosed principal 
of an addressee in favor of the plaintiiïs. That answer must there- 
fore be deduced from the gênerai rules of law which govern actions 
for négligence and misrepresentation to which référence was made in 
the earlier part of this opinion. One who makes a false représentation 
owes no duty of care to tell the truth to tht)se to whom he does not 
communicate it, to whom he does not anticipate that it will be commu- 
nicated, and to whom a person of ordinary prudence in his situation 
would not hâve anticipated that it would be conveyed. The message 
was directed to the Commercial Bank of Britt. It was a private com- 
munication. The company was prohibited from disclosing it to others 
than the addressee. The presumption was that it was intended for 
and would be permitted to affect the addressee only. The plaintiffs 
were not mentioned in it, and it contained nothing from which a 
person of reasonable prudence could hâve anticipated that it would 
be communicated to them. When, therefore, the telegraph company 
delivered it to the Bank of Britt, it made no représentation to the 
plaintiffs, it intended to make none, and it could not bave anticipated 
that any would be made. A person of ordinary prudence and intelli- 
gence in its situation would not hâve anticipated that this telegram 
would be conveyed to them. Witness the fact that no report of final 
judgment for the breach of this duty of truthful représentation to the 
undisclosed principal of an addressee of a telegram has been found 
in the books, and that the décision of the Missouri court in 1892 that 
such an action may not be maintained still stands unchallenged by 
the décision of any appellate tribunal. In Slade v. Little, 20 Ga. 371, 
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thé undisclpsed principal of an agent sued the défendant for damages 
which resulted to him from a misrepresentation regarding the sol- 
vency of a third party which the défendant had niade to the agent. 
The court denied recovery and said, speaking of the plaintiff: 

"And, lastly, how can Llttle say that this représentation was made to him? 
The proof is that It was made to McCoy. It is true that the proof also Is that 
McCîoy was his agent; but thera is no pr,çof that Slade linew this. And it is 
simply Impossible that Slade couid have'intended to deceive Little, if he did 
mot linow that McOoy was representing Llttle." 

Again the limitation upon actions for damages for négligence, 
which has been adopted by the Suprême Court, and generally ap- 
proved and quoted throughout the land, was expressed by Chief Jus- 
tice Beasley ifi thèse words : 

"It is not every one who suffers a loss from the négligence of another that 
can maintain a suit on sucb ground. The limit of the doctrine relating to actlon- 
able négligence is that the person occasioning the loss must owe a duty, aris- 
ing from contract or otherwise, to the person sustaining such loss. Such a re- 
striction on the right to sue for a want of eare in the exercise of employments 
or the transaction of business is plainly necessary to restraiu the remedy from 
being pushed to an lmi)ractica]3le extrême. There would be no bounds to 
actions and litigious intrlcacies, if the ill efCects of the négligences of men 
could be follOwed down the ehain of résulta to the final effect" Kahl y. Love. 
37 N. J. Law, 8. 

An injury that is the natural and probable conséquence of an act 
of négligence is actionable. One that could not hâve been foreseen 
or reasonably anticipated as the probable effect of such an act will 
not sustain an action. An injury is not actionable which would 
not hâve resulted from the act of négligence except for the interposi- 
tion of an independent cause. The injury to the plaintififs in this case 
could not hâve been reasonably anticipated as the probable consé- 
quence of the defendant's négligence. It was not the natural or prob- 
able effect of that négligence. It would not hâve resulted without 
the intervention of an independent cause, without the communication 
of the telegram to the plaintiffs by the responsible human agency of 
the Commercial Bank of Britt, an intervention which could not hâve 
been reasonably anticipated and which interrupted and turned aside 
the natural séquence of causation and relieved the défendant from 
the subséquent results of its act. Wharton on Négligence, § 134 ; 
Bishop on Noncontract Law, § 43 ; Huset v. J. I. Case Threshing 
Mach. Co., 120 Fed. 865, 867, 57 C. C. A. 237, 239, 61 L. R. A. 303. 

For thèse reasons, the conclusion is that a telegraph company does 
not owe the duty to exercise reasonable care to receive and transmit 
authorized messages only to the undisclosed principal of an addressee 
of a message,' and the judgment below is reversed, and the cause is 
remanded to the Circuit Court, with instructions to grant a new trial. 
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REYNOLDS et al. v. GENERAL ELECTRIC CO. GENERAL ELECTRIC CO. 
V. REÏNOLDS et al. REVENUE TUNNEL MINES CO. v. GENERAL 
ELECTRIC CO. GENERAL ELECTRIC CO. v. REV- 
ENUE TUNNEL MINES CO. 

(Circuit Court of Appeals, Eighth Circuit. November 15, 1905.) 

Nos. 2,261—2,264. 

1. SAU;S CONTKACTS — CONSTETJCTION CaPACITY — WaBBANTT OF EfFICIENCY. 

A contract by a dealer to furnlsh to a purchaser a definite punip of 
known manufacture, "having a eapaclty of 300 gallons per minute against 
a head of 350 feet," which bas been selected by the purchaser and is to 
be built by the manufacturer, is not a warranty of the size, design, con- 
struction, materials, efflciency, and endurance of the pump, but is, like its 
name, descriptive, and limited In effect to a warranty of the quality of 
size. 

2. SaME IMPLIED WaRBANTY OF FlTNESS ARTICLE OF KNOWN MANUFACTURE. 

Where a purchaser buys of a dealer a definite machine or article of a 
descrlbed manufacture, which has been or la to be made by a builder who 
Is not the vendor, and the vendee knows this fact, there is no implied war- 
ranty by the dealer against latent defects, or that the machine or article 
will be suitable for the purposes for which such articles are commonly 
used, beeause the purchaser has the same knowledge and means of knowl- 
edge on thèse subjects as the seller. 

3. Same — Implied Wareanty of Qualities — Exclusion. 

An express warranty of one of the qualities of a machine or article 
excludes implied warranties of other qualities of the article of a slmilar 
nature. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District of 
Colorado. 

The General Electric Company, a corporation, brought two actions In the 
Circuit Court to enforce its claim for a bal^*>"e of aceount of $10,000, which 
was due to it for machinery which it had kv,.J and delivered to the Revenue 
Tunnel Mines Company, another corporation. One of thèse actions was against 
the mines company for the balance of the aceount. The other was against 
Albert E. Reynolds and others, who were directors of the mines company, and 
was founded upon the indebtedness of the iatter company, and upon the fact 
that it had failed to file its annual report within 60 days after the Ist day of 
January in the years 1902 and 1903, and had thereby charged its directors 
with liability for its debts, under Sess. Laws Colo. 1901, p. 121, c. 52, § 11. The 
two actions were tried together. The same défenses were interposed in each. 
They were: (1) That the plaintlff in the year 1902 warranted a pump which 
it sold to the mines company to hâve a capacity of 300 gallons per minute 
against a head of 350 feet; and (2) that the plaintifC warranted this pump to 
be reasonably fit and proper for the use of pumping water in the shaft of a 
raine, and it was so defective that it was unsuitable for this purpose. Thèse 
were the material facts established at the trial : The plaintifC was a manu- 
facturer of eleetrical machinery, and it was a dealer in pumps, but it did 
not manufacture them. The mines company inquired of the plaintifC for the 
cost of an electric pump to force 300 gallons of water per minute to a height of 
350 feet, with a direct current of 800 volts. The machinery requisite for this 
purpose consisted of a pump, an electric motor to drive it, and a startlng 
rhéostat. The plaintiÊC was the manufacturer of electric motors, but it was 
necessary to hâve the pmnp constructed by a builder of pumps. It wrote to 
the mines company that it assumed that it would require a standard sta- 
tlonary pump, and that it was taking the matter up with the pump builders. 
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A few days later It quoted priées on its motor and rhéostat, (1) with a 
Knowles horizontal triplex 8x8 single acting power pump, (2) with a 
KnowIeS vertical triplex power pump, and (3) with a Worthington vertical 
triplex 8x2 power pump, and the mines company selected the Worthington 
pump. Thereupon the plaintiff agreed to furnish a Worthington pump "hav- 
Ing a capacity of 300 gallons per minute against a head of 350 feet," and one of 
its motors with a starting rhéostat to drive the pump. It promised to ship the 
motor to the works of the Worthington company, and to deliver the outfit, af- 
ter testing it, f ree on board the cars at that place. No complalnt was ever made 
of the motor or rhéostat. The International Steam Pump Company owned 
the Worthington works and the Deane works. Ail the Worthington pumps 
were manufactured at the Deane works at that time, and the pump in question 
was made there from Worthington pattems. The dimensions and cubical ca- 
pacity of the pump were sufflcient to receive and discharge 300 gallons of 
water per minute against a head ot 350 feet, and this task was accomplished 
by means of it for two or three days at a time. But, through some defect of 
materials, of workmanship, or of installment, its cylinders repeatedly leaked 
and broke, it became useless while attempts were being made to replace them 
and to repair it in other ways, and the mine became flooded before it was flual- 
ly repaired by the use of steel cylinders so that it would perform the work the 
mines company desired of it. The latter company and the directors offered 
to prove, as damages sustained by the company from the alleged breach of the 
warranties, the increased cost of the power whlch the mines company had 
used durlng the repair of the pump, the salaries paid to its gênerai and execu- 
tive offlcers while the pump was disabled, the cost of removing the water 
from the shaft after it was flooded, and its loss from its Interruption of its 
gênerai mining opérations while it was impossible to use the pump, but the 
court refused to allow them to do so, and they hâve sued out writs of error to 
review this and other rulings which présent simllar questions relative to the 
measure of damages. Thèse writs présent cases numbered 2,261 and 2,263. 

The plaintiff requested the court to Instruct the jury that the mines com- 
pany was not entitled to maintaln its counterclaim, and that they should re- 
tum a verdict against It for $10,000 and interest. The court refused this re- 
quest, Instructed the jury that "express warranty means that the warranty is 
expressed in the contract, and Implied warranty means that it is not ex- 
pressed, but is Inferred or implied by the law upon certain facts, and In either 
event the warranty is in this case that the machinery was made of reason- 
ably suitable materials, that it could be operated for the usual llfetime of such 
machinery, that it would last whativer the usual llfe of such machinery would 
be — such a period of months or years, as the case might be"; and submitted 
the questions whether or not tîiere vras a breach of this covenant, and, if so, 
the amount of the damages. The plaintifC spécifies this ruling as error, and 
cases numbered 2,262 and 2,264 are presented by its writs of error. There 
was a verdict and judgment in each case for $8,123.26. 

Gerald Hughes (Charles J. Hughes, Jr., on the brief), for Revenue 
Tunnell Mines Ce. and Albert E .Reynolds and others. 

Henry F. May (John S. Macbeth and John F. Truesdell, on the 
brief), for General Electric Co. 

Before SANBORN, Circuit Judge, and PHILIPS and CARI,AND, 
District Judges. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

If the plaintiflf below was entitled to a directed verdict because it 
was guilty of no breach of any warranty, as its counsel assert, the 
alleged errors in the refusais of the court to receive évidence, and to 
submit instructions relative to the amount of damages of which the 
défendants complain, were not prejudicial, and will require no consid- 
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eration. The contention of the plaintiff will therefore first be con- 
sidérée!. The only express warranty, which was in reality a condition 
and not a warranty, because the contract was executory, was that the 
pump should be a Worthington pump, and should hâve "a capacity of 
300 gallons per minute against a head of 350 feet." The pump was 
a Worthington pump. It was made from Worthington patterns by the 
owner of the Worthington plant at the Deane works, where ail Worth- 
ington pumps were then manufactured. It was of sufficient size, and it 
included ample space for 300 gallons per minute against a head of 350 
feet, and that quantity was actually thrown through it for two or three 
days at a lime before it was finally repaired. But either on account of 
latent defects in materials, in construction or in installation, parts of 
it gave way from time to time, so that it could not be used continuously 
until it was finally repaired by the use of steel cylinders. Thèse facts 
did not constitute the breach of the express warranty alleged in the an- 
swer. That breach was that the pump never at any time had a capac- 
ity to exceed 120 gallons per minute against a head of 350 feet, and 
that after an attempt to increase its capacity above that amount some 
of the parts broke and disabled it until they were replaced. 

It is now contended, however, that the warranty was that the pump 
"could be operated for the usual lifetime of such machinery, and that 
it would last whatever the usual lifetime of such machinery would be," 
and that, as it did not do so, the contract was broken. In other words, 
the claim is that the description of capacity was a Avarranty of perfor- 
mance, efRciencv, and endurance. Counsel déclare that they relv upon 
McGowan v. American Pressed Tan Bark Co., 121 U. S. 575, GÔ2, 604, 
7 Sup. Ct. 1315, 30 L. Ed. 1037, to support this position. In that case 
the défendants, who were manufacturers, made a written agreement 
to construct for the plaintifï a machine for the purpose of pressing 
bark. They described the varions parts of the machine in the contract 
and expressly agreed (1) that the entire machine should be con- 
structed "in a workmanlike manner and of first-class material"; (2) 
that it should "hâve a sufficient capacity to do the requisite work" ; (3) 
that it could be "used up to fifteen hundred tons pressure" ; and (4) 
that they guarantied "the whole." The Suprême Court held that by 
this agreement they guarantied that the machine could be used up to 
1,500 tons pressure, not once only, but during the time such a machine 
would ordinarily wear under prudent management. Now, the ques- 
tion in the case at bar is whether the word "capacity," in the contract 
before us, was a mère description of the size, or of the room in the 
pump, made for the purpose of identifying it, as was the name "Worth- 
ington," or is a warranty of ail its essential qualities, including size, 
space, design, strength, and endurance. The McGowan Case does 
not rule this question, either directly or inferentially, because the agree- 
ment in that case contains three express warranties that are not found 
in the case at bar: (1) That the machine .should be constructed "in a 
workmanHke manner and of first-class material" ; (2) that it could 
"be used up to 1,500 tons pressure"; and (3) that the manufacturers 
guarantied "the whole." If the word "size" were substituted for the 
word "capacity" in that contract, thèse three warranties would compel 
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the same construction which was given to it by the Suprême Court. 
The question at issue is therefore not determined by the McGowan 
Case. 

The word "capacity" has many meanings. It means size, space, or 
compass. It means power or force. It means intellectual capability, 
both to receive and to perform. But its primary significance is pas- 
sive. It is the ability to receive. Its secondary meaning is active. It 
is the ability to do or to resist. Century Dictionary, "Capacity." The 
seating capacity of a hall is its size, its ability to permit people to be 
seated within it. The capacity of a dynamo electric machine is its abil- 
ity to produce power. In which sensé did the parties to this contract 
use this Word? The vendor was not the manufacturer, but was to 
become the purchaser from the manufacturer and the seller to the 
mines company of this pump, which the latter had selected, and ail this 
the purchaser knew. While the pump was a machine that it was nec- 
essary for the manufacturer to build pursuant to the order of the plain- 
ti£f, it was still a definite and standard article of a character presumably 
known, from the name of its manufacturer, to the purchaser, who se- 
lected it from the three pumps that were offered to it, as well as to the 
dealer who procured it. A manufacturer knows, or ought to know, 
the design, materials, and workmanship of the machines he produces, 
while a trader in them, who has no connection with their manufacture, 
is chargeable with no such knowledge. For this reason the contracts 
of sale made by manufacturers are construed more strongly against 
thém than are those which are made by dealers. Thus, in Cosgrove v. 
Bennett, 32 Minn. 371, 374-, 30 N. W. 359, a manufacturer who under- 
took to construct a mill in first-class shape, which should hâve a capac- 
ity of 100 barrels per 34 hours, was held to hâve agreed that this mill 
would ordinarily turn out that amount of flour under proper manage- 
ment, The contract in that case, however, differs from the one before 
us, not only in the fact that the seller was the manufacturer, but also 
in the fact that he covenanted to construct the mill "in first-class 
shape." 

A contract should hâve a natural and rational construction, if pos- 
sible, one in accord with the course of action usually pursued by those 
of ordinary prudence under like circumstances, rather than one that is 
unnatural, unreasonable, and contrary to the customary course of ac- 
tion of men in situations similar to that of the contracting parties. It 
is not reàsonable to suppose that a trader who is selling to a customer 
by description a machine of known manufacture, which the latter sé- 
lects and the former purchases or orders for him, would guaranty 
that the article purchased would endure and do the work of similar 
machines as long as articles of that ch,aracter ordinarily last. ,Such an 
obligation is out of proportion to the considération which the dealer 
obtains from the sale, out of the ordinary course of business, and it 
should not be imposed upon and enforced against him unless it is clear- 
ly expressed in his contract, or may be fairly implied from it. 

The contract in this case is evidenced by letters. It included a mo- 
tor manufactured by the plaintiff, and a Worthington pump made by 
the owner of the Worthington works and patterns, After the plaintiff 
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had offered its motor and a choice of three standard pumps at specified 
priées, and the mines company had selected the Worthington pump, it 
made its final proposition, which, with an immaterial modification, 
was accepted. It was in thèse words: "In accordance with conver- 
sation we beg to make you the following quotation of electrically driven 
pump having a capacity of 300 gallons per minute against a head of 
350 feet," followed by a spécifie description of the pump and motor. 
It does not appear from thèse words that the parties intended to use 
them to warrant ail the essential qualities of the pump, its size, design, 
construction, materials, efficiency, and endurance; yet this is in efïect 
the claim of counsel for the défendants. The interprétation that thèse 
words were used, like the word "Worthington," to describe or identify 
the pump by a description of a single quality of it, the size, or its re- 
ceiving capability, is not inconsistent with any of the terms of the con- 
tract. The primary signification of the word "capacity" is passive, and 
in accord with this construction. In this contract it relates to a passive 
machine, one that does not drive, but is to be driven, by electricity. 
The passive meaning of the word is more appropriate to such an article 
than its active significance. The plaintifï was not a manufacturer of, 
but a dealer in, the pump made by another and selected by the vendee. 
Plain and simple terms which would occur to the mind of any business 
man were available to the parties to express with clearness and cer- 
tainty a guaranty of the design, construction, materials, efficiency, or 
endurance of this pump, but the contracting parties did not use them. 
From this state of facts it is so difficult to logically deduce the conclu- 
sion that thèse parties intended to embody a guaranty of this nature 
in their contract by the use of the simple word "capacity," whose pri- 
mary significance is limited to the quality of size, and does not include 
others, that we are unable to agrée that such was the intention of the 
parties to the contract. Our conclusion is that a contract by a dealer 
to furnish to a purchaser a definite pump of a known manufacture, 
having a capacity of 300 gallons per minute against a head of 350 feet, 
which has been selected by the purchaser and is to be built by the man- 
ufacturer, is not a warranty of the efficiency, performance, or endur- 
ance of the machine, but a description of the pump, like the name it 
bears, and it is limited in its efïect as a warranty to the quality of size. 
As this was the extent of the express warranty, the plaintifï was not 
guilty of any breach of it. 

It is said that an implied warranty arose from the sale, to the efïect 
that the pump should be fit and proper for the pumping of water in 
the shaft of a mine, and that this covenant was broken. If the pump 
was unfit to do the work which machines of that nature ordinarily per- 
form, that condition arose from latent defects in the material of which 
it was constructed, or in the workmanship bestowed upon it, of which 
the plaintifï had no notice. The electric company secured and deliv- 
ered the article of the known manufacture which the mines company 
had selected, and vi^hich was described in the contract. A manufac- 
turer is charged by the law with notice of latent defects in the design, 
materials, and construction of the machines he makes which unfit 
them to perform the ordinary work of such articles, because he fur- 
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nishes the design, the materials, and the vvorkmanship, and thus eîther 
causes or permits the defects. Out of this state of facts and an agree- 
ment of sale an implied warranty arises on the part of the manufac- 
turer that the machines he makes are suitable for the gênerai pur- 
poses for which such articles are commonly used. Goulds v. Brophy, 
43 Minn. 109, IIS, 43 N. W. 834, 6 L. R. A. 393. But where such a 
purchaser buys of a dealer a definite machine of known manufacture, 
which has been, or is to be, made by a builder who is not the vendor, 
and the vendee knows this fact, there is no implied warranty by the 
dealer, either against latent defects or that the machine or article will 
be suitable for the purposes for which such articles are commonly used, 
because the purchaser has the same knowledge and means of knowl- 
edge of thèse subjects as has the dealer. The vendee knows that they 
both rely on the character and réputation of the manufacturer. Bragg 
V. Morrill, 49 Vt. 45, 47, 24 Am. Rep. 103 ; American Forcite Powder 
Mfg. Co. V. Brady, 4 App. Div. 95, 97, 38 N. Y. Supp. 545 ; Gardner v. 
Winter (Ky.) 78 S. W. 143, 63 L. R. A. 647, 649. 

Again, the parties to this sale put their contract in writing, and em- 
bodied in their writing an express warranty of one of the qualities of 
the pump essential to its fitness for the gênerai uses for which such 
pumps are designed. Where parties hâve deliberately put their en- 
gagements in writing in such terms as import plain légal obligations, 
it is conclusively presumed that the whole engagement of the parties 
and the manner and extent of their undertaking were embodied in the 
writing. McKinley v. Williams, 74 Fed. 94, 101, 30 C. C. A. 313, 319. 
The contract of thèse parties was of this character. Its subject was 
the pump that was sold, and the expressed warranty of one of its qual- 
ities, of its size, which is contained in the description, raises the conclu- 
sive implication that other qualities requisite to its fitness for the gên- 
erai use of such pumps were not warranted. An express warranty of 
one of the qualities of an article excludes an implied warranty of other 
qualities of a similar nature. The exaction or acceptance by the pur- 
chaser of Personal property of a warranty of one quality raises a con- 
clusive presumption that he did not désire, or could not secure, or the 
parties agreed that he should not hâve, the warranty of others of the 
same character. Benjamin on Sales (7th Am. Ed.) 673; Carleton v. 
Lombard, Ayres & Co., 73 Hun, 354, 360, 35 N. Y. Supp. 570 ; Jackson 
V. Langston, 61 Ga. 393; Baldwin v. Van Deusen, 37 N. Y. 487, 489; 
Deming v. Foster, 43 N. H. 165, 175 ; De Witt v. Berry, 134 U. S. 306, 
313, 10 Sup. Ct. 536, 33 L. Ed. 896; Seitz v. Brewers', etc.. Machine 
Co., 141 U. S. 510, 517, 13 Sup. Ct. 46, 35 L. Ed. 837; Buckstaff v. 
Russell & Co., 79 Fed. 611, 615, 35 C. C. A. 139, 133; International 
Pavement Co. v. Smith, etc.. Machine Co., 17 Mo. App. 364, 369; 
Chandler v. Thompson (C. C.) 30 Fed. 38, 46; J. I. Case Plow Works 
v. Niles & Scott Co., 90 Wis. 590, 604, 63 N. W. 1013 ; McGraw v. 
Fietcher, 35 Mich. 104, 106 ; Mullain v. Thomas, 43 Conn. 353, 254. 
There was no implied warranty of the fitness of the pump to do the 
work for which pumps of its nature are designed, and there was no 
breach of the express warranty contained in the contract. 
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The judgments below must accordingly be reversed, and the cases 
must be remanded to the court below, with instructions to grant new 
trials. The writs of error in cases numbered 3,361 and 3,363 challenge 
no rulings that are prejudicial to the défendants in the cases below, and 
they must be dismissed at their costs. It is so ordered. 



TULL et al. v. NASH et al. 

(Circuit Court of Appeals, N-inth Circuit November 13, 1905.) 

No. 1,189. 

1. Appeal — Necessakt Parties. 

An appeal will net be dismissed because of the failure to bring în by 
citation parties who hâve no interest in tbe decree appealed from. 

[Ed. Note. — For cases in point, see vol. 2, Cent. Dig. Appeal and Error, 
5 1835.] 

2. Same — liEViEW— Refusai, to Permit Inspection oe Document. 

A party cannot assign as error that he was not permitted an inspection 
of a contract which bad been introduced in évidence by the adverse party, 
who had been permitted to withdraw it from the records on substituting 
a copy, where he tooli no steps in the trial court to obtain such Inspection. 

3. Attorney and Client — Conteact fob Fées. 

The fact that attorneys, who hâve contracted with a client to represent 
her interest in litigation for the recovery of certain property for a contin- 
gent fee based upon the amount recovered, made snch client a défendant 
in the final partition suit relating to the property, for the sole purpose of 
having the amount of their fee, which was in dispute, determined, did not 
amount to a répudiation of the contract, nor deprive them of the right to 
recover the fee stipulated therein. 

4. Same — Services Rendebed to Minoe. 

Attorneys representing certain heirs In litigation respectlng real estate, 
who obtained the appointment of a guardian ad litem for another heir, 
who was a miner and was made a défendant, sueh attorney ad litem ap- 
pearing on behalf of his ward and being allowed a fee therefor by the 
court, cannot thereafter claim compensation from the minor on the ground 
that their services inured to his beneflt. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the District of Washington. 

The appeal in this case brings before the court a branch of the case which 
was hère on appeal and decided in German Savings & Loan Society v. Tull (C. 
<3. A.) 136 Fed. 1. The appeal Involves the claims of Lucius B. Nash and 
Lucius G. Nash, copartners as Nash & Nash, against the three Tull childret;, 
William Ij. Tull, Dora May Seeley (formerly Dormitzer), and Ernest B. Tull, 
for attorneys' fées. In 1897 Nash & Nash, as attorneys for Dora May Dor- 
mitzer and William L. Tull, brought suit in the superior court for Spolcane 
couuty, State of Washington, against the German Savings & Loan Society and 
others, making Ernest B. Tull, a minor, a party défendant. Tbe object of the 
suit was to oljtain a decree restoring one-half of certain property to the three 
chiidren. W. M. Murray, an attorney at law, was appointed guardian ad litem 
for Ernest B. Tull. The case was decided against the three chiidren, but on 
appeal to the Suprême Court of the state of Washington the decree was re- 
versed, and the chiidren were held to be entitled to an unincumbered, undivid- 
■ed. one-half interest in the property. The German Savings & Loan Society 
took the case by writ of error to the Suprême Court of the United States, 
■where the decree of the Suprême Court of the state of Washington was af- 
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flrmed. Germap Savlngs & Loan Society v. Dormltzer, 192 TJ. S. 125, 24 Snp. 
et. 221, 48 L. Ed. 373. In the year 1901, Dora May Dormltzer, William L. 
Tull, Lucius B. Nash, and Luciiis G. Nash, as plaintiffs, brought a second suit 
in the State court of Washington against the German Savlngs & Loan Society, 
Ernest B. Tull, a minor, and others, for the partition of the property and an 
accouuting. The suit was removed to the Circuit Court of the United States 
for the District of Washington, and a decree therein was rendered for the com- 
plainants, but on appeal to this court it was held that the cause had been iui- 
properly removed froui the state court, and it was ordered remanded to that 
court. In June, 1902, the présent suit for partition and accounting was 
brought in the Circuit Court of the United States for the District of Wash- 
ington. The complainants were William L. Tull and Nash & Nash ; William 
L. Tull appearing therein by Nash & Nash: The défendants were the loan So- 
ciety, Dora May Seeley, and Ernest B. Tull, In the bill of eomplaiut, in addi- 
tion to the relief which was sought against the German Savings & Loan So- 
ciety, Nash & Nash set up their claim for attorney's fées against their client 
William ti. Tull for 50 pet- cent, of the amount recovered for him in the lltiga- 
tion, their claim against Dora May Seeley for 35 per cent, of the amount re- 
c-overed for her, and their claim for such amount as the court might decree 
them to be entitled to as attorneys' fées for services rendered to Ernest B. 
Tull. F. W. Dewart was appointed guardian ad litem for the minor, Ernest 
B. Tull. He appeared also as attorney for Dora May Seeley, and represented 
William L. Tull as against thie Claim of Nash & Nash. Testimony was taken 
on the subject of the employaient and the amount of the attorney's fées of 
Nash & Nash. The Circuit Court, without making findings of fact or flling an 
opinion, rendered a decree awarding Nash & Nash 50 per cent, of the property 
recovered by William L. Tull, 35 per cent, of that recovered by Dora May 
Seeley, and $2,000 from that recovered on behalf of Ernest B. Tull. The prés- 
ent appeal brings before the court the question whether the court errcd in so 
awarding attorney's fées. 

The bill of complalnt had for Its primary purpose the décision of the ques- 
tion of the claim of lien of the German Savlngs & Loan Society for Improvc- 
ments placed upon the property. That question was determined on the prior 
appeal to this court. On the subject of their attorney's fées the bill of com- 
plalnt on behalf of Nash & Nash allèges that they undertoofe the original liti 
gation for William L. Tull and Dora May Seeley under agreements by which 
they were to receive fées contingent upon success therein, amounting to 60 per 
cent, of the amount recovered for William L. Tull, and 35 per cent, of the 
amount recovered for Dora May Seeley. On February 5, 1903, Nash & Nash, 
by leave of court, flled an amendment to the bill of complalnt, in which it 
Is alleged that at the time of their employment as eounsel for William L. Tull 
and Dora May Seeley the latter requested and employed them to take charge 
of and secure the rights and interests of said Ernest B. Tull, upon an under- 
standing between ail parties that said Ernest B. Tull should make such com- 
pensation as their services and the results should justify, and that by the dil- 
igence and care and labor of said attorneys a guardian ad litem was appointed 
for Ernest B. Tull in the présent suit, and that the said Ernest B. Tull accept- 
ed their work and labor. They allège, further, that they represented the in- 
terest of said Ernest B. Tull in the suit in the Suprême Court of the United 
States above referred to, and that a reasonable compensation for their services 
for him is the sum of $5,000. To that amendment Ernest B. Tull, by his guard- 
ian ad litem. F. W. Dewart, made answer, alleging his minority, and submit- 
Hng his rights and interesta to the protection of the court 

Frederick W. Dewart, for appellants. 
Nash & Nash, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, de- 
livered tlie opinion of the court. 
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The appellees interpose a motion to dismiss the bill, on the ground 
that no service of the citation was made on certain of the parties 
défendant who had asserted claims against the Tull heirs and their 
estate, and as to whom there was no severance and summons, and no 
appearance or représentation on the appeal. The appellees cite Davis 
V. Mercantile Trust Co., 152 U. S. 590, 14 Sup. Ct. 693, 38 L. Ed. 
563, as authority for the rule that ail parties to the record, who appear 
to hâve any interest in the order or decree challenged, must be given 
an opportunity to be heard on the appeal. The answer to the motion 
to dismiss is that it does not appear from the record that the omitted 
parties hâve any interest in the decree which is appealed from. The 
decree does not aiïect them or their claims. They could hâve no 
standing to appear in this court and object to the relief which the ap- 
pelants seek, nor could they hâve any interest in appearing hère to ask 
the court to sustain the decree of the court below. The motion must 
be denied. 

A motion is made to strike from the files of this court the record, 
and the certificate thereto of A. Reeves Ayres, the clerk, for the rea- 
son that said clerk was not the légal or actual custodian of the record 
and proceedings in the cause; said record and proceedings being in 
the custody of the clerk of the Circuit Court of the Eastern District 
of Washington. The cause was tried in the late Circuit Court for the 
District of Washington, Eastern Division. The act of Congress divid- 
ing the state into two districts went into efïect on March 2, 1905. The 
decree in the court below was entered May 33, 1904. The appeal 
was allowed November 18, 1904. Before the transcript was certified 
the law dividing the district had gone into efïect. The certificate was 
made by the clerk of the Western District of Washington, who had 
been also the clerk of the former Circuit Court for the District of 
Washington. The time to file the transcript was extended by orders 
duly made until March 30, 1905. Before that time expired the tran- 
script was filed, but, question having arisen as to the due certification 
of the transcript, on March 24th an order was made extending the 
time to file the transcript, which was duly followed by another order 
extending the time until July 1, 1905. On May 8, 1905, an order 
was made permitting the appellants to withdraw the transcript for 
further certification. It was so withdrawn, and certified by the clerk 
of the Eastern District of Washington, and returned to this court. 
Thereafter, on July 1, 1905, was filed the motion to strike, which is 
under considération. It is not necessary for us now to pause to dé- 
termine by which clerk the transcript should hâve been certified. It 
is sufficient to say that it was certified by both, and is therefore prop- 
erly hère for our considération. The motion is denied. 

Concerning the award to the attorneys Nash & Nash for services 
to Wm. h. Tull, we find no ground to question the correctness of the 
decree of the Circuit Court. Nash & Nash produced in évidence a 
written instrument signed by William L,. Tull in April, 1897, in which 
he agreed to pay them 50 per cent, of the sum recovered in any liti- 
gation upon the claim which was then pending in the suit in the supe- 
rior court of Spokane county, Washington. The déposition of Wil- 
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liam L,. Tull was taken côncerning his contract with Nash & Nash. 
It appeared that at the time of making the contract he was in the peni- 
tentiary in California, and that the agreement was made at the in- 
stance of Nash & Nash, who sent an agent to him for that purpose. 
He testified that the agreement was that he was to pay the attorneys 
one-third of the amount recovered, and that, if the contract which was 
signed provided for the payment of a larger percentage, it was pro- 
cured by fraud practiced upon him by the agent. The paper plainly 
calls, howevér, for 50 per cent, of the amount recovered, and we find 
no évidence, other than the bare statement of WilHam L. Tull, that 
fraud was practiced upon him. His counsel in this case objects to 
the évidence of the contract, on the ground that it is a copy, and not 
the original instrument. It appears that the contract was offered in 
évidence before the examiner at a time when William L. Tull was not 
represented by counsel, and that after exhibiting the original con- 
tract Nash & Nash requested that the examiner make a copy to take 
the place of the original in the record. Subsequently counsel for Wil- 
liam L. Tull demanded that the original contract be produced and 
filed in évidence. Nash & Nash declined to surrender it. Counsel for 
William L. Tull said. 

"I don't ask you to surreHder It to me. I ask you to put it In the case. I 
object to a copy of the contract going In ; it is not ttie best évidence. If you 
bave the original, that lias to go in." 

Judge L. B. Nash, who was then on the witness stand, said: 

"If you want any papers, you can talie the légal steps to secure them. If 
that contract bas got to go in évidence, it Can go in. Anybody can look at it." 

Counsel for William L. Tull now complains that he was not al- 
lowed an inspection of the original contract. This does not appear to 
be sustained by the évidence. The objection of Nash & Nash was not 
to an inspection of the contract by opposing counsel, but to the surren- 
der of it as évidence in the case. Counsel for William L. Tull had 
his remedy to obtain an inspection of the paper. Not having pursued 
that remedy, he cannot now complain that it was not submitted to 
his inspection. 

As to the attorney's fées to be paid by Dora May Seeley, her tes- 
timony is direct and positive that she was given to understand, and 
always understood, that Nash à Nash were to receive one-fourth of 
her estate for their services, and that she had an arrangement with 
them to that effect: She said: 

"I knew Judge Nash and his famlly intimately vyben I vras a girl in Spo- 
kane, and I therefore put a great deal of confidence in him, and when I was 
assured my portion of the case would be handled for 25 per cent, did not 
think a contract was necessa:ry, and, as before stated, in ail my conversations 
with Nash & Nash it was always expressed and implied that they were to 
receive 25 per cent, of my interest in the suit, if it was won." 

She deposed further that she never knew they claimed any more 
than that amount until in January, 19Ô1, while she was living in Chi- 
cago, she learned that they had filed an attorney's lien for 35 per cent., 
and that then, on January 29th, she wrote them a letter of protest. 
She said: 
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"I wrote them that I had Just learned from a Spokane newspaper that they 
had filed a lien against my interest for 35 per cent I wrote them that I did 
not understand why they had done this; that I had agreed to give them a 
smaller sum, which was a good and fair fee; that I wanted to treat them 
fairly, and I wanted to know at ouee why they had named 35 per cent, and to 
give me also a complète statement of the case. I received a letter from them 
saying there was a good deal more work to be done in the case, and asklng me 
what compensation I considered proper, and what I was willing to give. I 
hâve never heard from them since." 

Judge Lucius B. Nash testified that the agreement and understand- 
ing with Dora May Seeley was that they should receive from her 
35 per cent, of the amount recovered in her behalf. Lucius G. Nash 
testified that that agreement was reduced to writing and signed by 
Dora May Seeley at her house in April, 1897, he and she only being 
présent, but that the contract had been lest and could not be found. 
Neither Lucius B. Nash nor Lucius G. Nash denied that they had 
received from Dora May Seeley her letter of January 29, 1901, in 
which she had protested against the amount they claimed in their at- 
torney's lien, nor that they had written her in response thereto asking 
what compensation she considered proper, and was willing to give. 
As far as the évidence goes, that correspondence stands admitted. 
In view of that fact and the fîduciary relation already existing be- 
tween Dora May Seeley and her attorneys at the time when the agree- 
ment was made, we are of the opinion that the court erred in allow- 
ing Nash & Nash more than 25 per cent, of the amount recovered on 
behalf of Dora May Seeley, and that probably the attorneys were in 
error in their recollection as to the ternis of their contract ; it not hav- 
ing been shown that their memory had been refreshed by an inspec- 
tion of the written contract testified to by Lucius G. Nash at any 
time after its exécution. They urge that the déniai of the exécution 
of the contract by Dora May Seeley in her déposition is a qualified 
one. She was asîced, "Did you, in the Spring of 1897, exécute a con- 
tract with Nash & Nash to represent you in that litigation?" to which 
she answered, "To the best of my recollection, I never executed any 
such contract; and, îf such a contract was executed, I think I would 
remember it." The question propounded to her was not whether she 
had executed a contract for 35 per cent., but whether she had exe- 
cuted any contract; and her answer must be considered in the light 
of that question. She testified to numerous conversations with Nash 
& Nash about the matter of fées and to the gênerai understanding 
as to what the amount of the fées should be, and it might well be 
that her memory was not very clear as to whether or not that gênerai 
understanding had been reduced to writing. But we are not war- 
ranted in construing her answer as an admission that she might hâve 
signed a written contract providing for the payment of 35 per cent. 

It is urged by counsel for Dora May Seeley that Nash & Nash 
cannot recover the full amount of the 35 per cent, agreed to be paid 
by her, for the reason that said attorneys did not represent her in 
the présent suit, which is a part of the litigation contemplated in the 
agreement, but made her a party défendant, thereby compelHng her 
to employ other counsel to represent her herein. So far, however, 
as the principal object of the présent suit was concerned, the deter- 
141 F.— 36 
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minatiôn of the daim of the German Savings & L,oan Society, the 
services of Nash & Nash inufed to the benefit of ail the Tull heirs. 
It is not shown that Dora May Seeley objected to the arrangement 
by which she was made a party défendant. At that time she had an 
interest in the suit antagonistic to Nash & Nash, inasmuch as she 
questioned the amount which they claimed as attorney's fee. For 
that reason it was proper that she should be represented by other coim- 
sel. We do not think that the fact that she was represented by other 
•counsel in the présent suit, or the fact that she was made a party dé- 
fendant herein, amounts to a répudiation of the original contract on 
the part of Nash & Nash, or afïords ground to reduce the amount 
of the compensation which they were to receive from her. 

At the beginning of the litigation Ernest B. Tull was a minor. In 
their amendment to the bill Nash & Nash alleged that Dora May and 
William requested and employed Nash & Nash to look after the in- 
terests of Ernest B. ; that they secured the appointment of a guardian 
ad litem in the state court and in the former suit which was removed 
to the United States court, and that they will secure one for him in 
the suit in the United States Suprême Court. Nash & Nash both 
testified that Dora May, William, and their father, F. M. Tull, en- 
gaged them to look after the interests of Ernest B., and that they 
acted as attorneys for W. M. Murray, the guardian ad litem. It is 
clear, however, that such an employment by the relatives of the minor 
could not bind his estate. So far as asking the court to appoint a 
guardian ad litem for Ernest B., a défendant in the original suit or in 
the succeeding suit in the United States court, is concerned, the serv- 
ices of Nash & Nash cannot be regarded as services to be compen- 
sated out of Ernest B.'s estate. He being a défendant in the suit, 
it was necessary that a guardian ad litem be appointed to represent 
his interest, and it was in the ordinary course of business and for the 
advantage of the complainants to ask for such an order. W. M. Mur- 
ray, the guardian so appointed, was an attorney at law, and the tes- 
timony shows that he actively participated in the litigation on behalf 
of his ward. At the termination of the litigation in the state court, 
a final decree was rendered by the superior court of Spokane county, 
in accordance with the mandate of the Suprême Court of the state of 
Washington, in which it was recited as follows : 

"Lucius G. Nash, of the flrm of Nash & Nash, belng présent and partlcipating 
in the hearing and testifying therein at his ovvn request, and the said Nash 
^S; Nash not haying presented to said guardian ad litem, or filed with the court, 
any claims for tees or expenses as attorneys for said guardian ad litem, and 
said h. G. Nash having refused to présent any such claim at the hearing, and 
having heard proofs in the matter, the court flnds that $5,000 is a reasonable 
.sum to be allowed to said William M. Murray for his compensation as guard- 
ian ad litem, and for ail charges, expenses. and obligations incurred by him 
in the discharge of his duties as such guardian ad litem, Including any claim 
which Nash & Nash may hâve for fées or expenses as attorneys." 

And the court adjudged and decreed that said William M. Murray 
be allowed the sum of $5,000 "as compensation for his services as 
j^uardian ad litem for Ernest B. Tull in this cause, and for ail ex- 
penses, charges, and liabilities incurred by him in the discharge of his 
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duties." That decree effectually precludes Nash & Nash from claim- 
ing any allowance as attorney's fées in connection with litigation 
which terminated in the decree so rendered. We find no évidence 
whatever in the record that they hâve performed services for Ernest 
B. Tull since the date of that decree, such as to justify the court in 
awarding them compensation from his estate. They made him a 
party défendant to this suit. A guardian ad litem was appointed to 
represent him, and in ail the litigation of this suit that guardian ad 
litem, as an attorney at law, has appeared on behalf of Ernest B. Tull, 
and no one else has appeared as his attorney. It is true that for them- 
selves and William L. Tull, Nash & Nash sought relief which has 
resulted in benefit to the estate of ail the Tull children, but the fact 
that the benefit obtained by attorneys on behalf of their clients opér- 
âtes to the advantage of other parties not represented by them is of 
itself no ground for charging such other parties with attorney's fées. 
Especially is this true where such other party is a minor. In their 
amendment to the bill Nash & Nash refer to services for Ernest B. 
Tull in the case which was taken to the Suprême Court of the United 
States. Issue was taken upon that allégation, and no évidence what- 
ever was ofïered to sustain it. This court is in possession of no in- 
formation as to services rendered in that suit by said attorneys as rep- 
resenting Ernest B. Tull or his guardian ad litem. We are of 
opinion, therefore, that that portion of the decree which awards Nash 
& Nash $2,000 for services rendered to Ernest B. Tull is nôt sus- 
tained by any proof, and must be reversed. 

The decree is affirmed as to William L,. Tull, is modified as to Dora 
May Seeley so as to charge her estate with but 25 per cent, thereof 
in favor of Nash & Nash, and as to Ernest B. Tull it is reversed. 



UINTA TUNNEL, MIN. & TRANSP. CO. v. AJAX GOLD MIN. CO. 

(Circuit Court of Appeals, Eighth Circuit October 25, 1905.) 

No. 1,811. 

1. Mines and Minekals — Entbies and Patents — Lode Claims — Estoppbl or 

OwNEB or Peiok Tunkel Claim. 

Entries and patents of lode mining claims. In proceedings to which a 
claimant of a tunnel site loeated across them prier to the entries was not, 
and was not required to be, a party, will not estop him from establishing 
by the testimony of witnesses who know and by other customary évi- 
dence the fact that no discoveries of minerai in rock in place had been 
made In the lode claims before the claim for the tunnel site was loeated 
across them. 

2. Same — Word "Location" Has Two Meanings. 

The Word "location," in its application to mining claims, has two dis- 
tinct meanings : First, ail the acts, including discovery, reqnisite to per- 
fect the right of possession ; and, second, the placing of the claims, the 
posting of the notice, and the marking of the boundaries, excluding dis- 
covery. 

3. CONXKACTS CONSTBUCTIOK ASCERTAININQ INTENTION. 

One of the fundamental rules for the interprétation of a contraet 
Is that the court should place itself as near as may be in the situation of 
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the contracting parties at the time the agreement was made, and should 
then endearor to ascertaln from the contract, Ib the light of the surround- 
Ing facts and circumstanees, what the parties actually Intended by their 
agreement. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Contracts, § 730.] 
•4. Same — Intention to be Dbducbd fbom Entibe Agbeement. 

This intention must be deduced, not from spécifie provisions or frag- 
mentary parts of the instrument, but from the entire context, becausc the 
intention is not evldenced by any part or provision of it, or by the agree- 
ment without any part or provision, but by every part so construed as to 
be consistent wlth every other part and vclth the entire contract. 

Every provision of the instrument should be given Its ordinary meaning 
and eâ'ect. If possible, and no part should perlsli by construction. 

[Ed. Note. — For cases In point, see vol. 11, Cent. Dig. Contracts, § T34.J 

3. Same — Intebpeetation or Pabties — Test of Intention. 

The practical interprétation of the contract by the parties, whlle they 
are engagea in Its performance and before any controversy concerning it 
has arlsen, is one of the most satisfactory tests of Its meaning, and courts 
may generally adopt that construction with safety. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Contracts, § 753.] 

6. Same — Intention When Ascebtained must Pkevail. 

When the actual intention of the parties is ascertalned, It must prevall, 
regardless of the dry words, inapt expressions, or careless recitations in 
the instrument. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Contracts, § 730.] 

7. MiNES'AND MlNEBAI-S — LOCATION DiSCOVEEY — STATEMENT OP FaCTS. 

An agreed statement of facts, whlch stlpulated that the Iode claims of 
the plalntlfC were "located in compllance vrith law" at dates anterior to 
the location of the defendant's tunnel site, and that as to the Issue made 
In the pleadlngs upon the question whether minerai In rock In place was 
discovered In the plaintlff's claims before the location of the tunnel site the 
défendant ofCered testimony tendlng to négative such dlscovery, which la 
on plaintlff's objection ruled out by the court, and such rullng is excepted 
to by the défendant, used the word "location" in Its more restrlcted sensé, 
excluding dlscovery, and did not estop the défendant from lltlgating the 
issue relative to the dlscovery of minerai in rock in place in the plaintlff's 
claims prior to the location of the defendant's tunnel site. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Charles J. Hughes, Jr. (Scott Ashton, on the brief), for plaintiff in 
crror. 

Wm. W. Field and J. C. Helm (J. F. Vaile, on the brief), for 
défendant in error. 

Before SANBORN, Circuit Judge, and PHILIPS and CARLAND, 
District Judges. 

SANBORN, Circuit Judge. In the year 1901 two actions were 
pending in the court below against the Uinta Tunnel, Mining & 
Transportation Company, one by the Creede & Cripple Creek Mining 
& Milling Company, and the other by the Ajax Gold Mining Com- 
pany. The former action involved the right to the possession pi the 
space within the bore of the tunnel of the défendant where it passed 
through two Iode mining claims owned by the Creede Company, 
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wilich were entered for patent on August 5, 1892, and were patented 
on December 21, 1892. The Creede Company alleged that the dis- 
covery and location of thèse daims were made on January 2, 1892. 
The défendant located its tunnel site on January 13, 1892, and it 
denied that any discovery of minerai in rock in place had been made 
in the Iode claims of the plaintiff prior to its location of its tunnel 
site. The action of the Ajax Company, which is now before us for 
considération, involved the right to the possession of the space within 
the bore of the tunnel where it passes through the Mammoth Iode 
mining claim and the Apex Iode mining claim, which were the 
property of the Ajax Company, were entered for patent respectively 
on May 9, 1893, and March 31, 1893, and were patented on Septem- 
ber 6, 1895, and April 22, 1895. The Ajax Company alleged that 
a discovery and location of the Mammoth mining claim was made 
•on September 25, 1891, and of the Apex mining claim on December 
29, 1891. The défendant denied that any discovery of minerai in 
rock in place had ever been made in either of thèse claims before 
the location of its tunnel site on January 13, 1892. 

In each of thèse cases counsel for the respective plaintiffs insisted 
that the patents to the Iode claims conclusively estopped the défend- 
ant from proving by paroi testimony, or otherwise, that no discovery 
of minerai had been made upon them before the location of the 
tunnel site, and one of the most important questions in the cases was 
this: When the claim to a tunnel site has been located before the 
entry of the conflicting Iode mining claims which hâve subsequently 
passed to patents, is the question whether discoveries of minerai were 
made within the Iode claims before the location of the claim to the 
tunnel site open to détermination by means of testimony dehors the 
patents? The court below answered this question in the négative. 
This court and the Suprême Court answered it in the affirmative. 119 
Fed. 164, 57 C. C. A. 200; 196 U. S. 337, 25 Sup. Ct. 266, 49 L. Ed. 
501. The question was presented to the court below in this way: A 
motion was made in each case to strike out portions of the answer 
which denied the discoveries in the Iode claims before the location 
of the tunnel claim. The motions in the two cases appear to hâve 
been considered together, for the orders of the court which granted 
them were both made on December 6, 1901. There remained, how- 
ever, in the Ajax Company 's case, after the motion was granted, an 
averment by the défendant that there had been no discovery in 
the Iode claims of the plaintiff before the location of the tunnel site. 

In this state of the cases the action of the Creede Company was 
tried in January, 1902, and the court rejected évidence offered by 
the défendant to prove that no discovery had been made in the Iode 
claims before the location of the tunnel site, there was a judgment 
for the Creede Company, and the défendant sued out a writ of error 
from this court to reverse it. While that action was pending hère 
and in June, 1902, the case of the Ajax Company was tried in the 
Circuit Court. That court made the same ruling upon the trial 
which it made in the Creede Case. A judgment was rendered against 
the défendant, a writ of error to reverse it was sued out of this court 
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on June 27, 1902, and the parties to this action stipulated in writing 
that this case should be continued until tlie Suprême Court decided 
the case of the Creede Company. That case has been determined and 
the judgment of the Circuit Court has been reversed, because that 
court refused' to permit the défendant to prove that there were no 
discoveries in the Iode claims before the location of the tunnel site. 
A like ruling of the Circuit Court in the Ajax Company's case is 
assigned as error hère, and the facts which hâve been recited seem 
to render it fatal to the judgment below. Counsel for the Ajax Com- 
pany, however, contend that the défendant is estopped from review- 
ing this ruHng, and from litigating the question it détermines, by a 
written stipulation of agreed facts, which was made and introduced 
in évidence at the trial in the Circuit Court. This stipulation con- 
sists of 17 numbered paragraphs. The clause which counsel' for the 
Ajax Company insists créâtes this estoppel is found at the commence- 
ment of the fourth paragraph and is in thèse words : 

"That sald Mammoth Pearl ♦ • • and Apex Iode mining claims were 
located In compliance vvith law, on, to wit, the 22d day of January, 1891, 
• ♦ * and the 2d day of October, 1891, respectively." 

.^nd the argument is that a location in compliance with law neces- 
sarily includes a discovery of minerai in rock in place in the claim, 
and that this concession is therefore in reality a stipulation that dis- 
coveries had been made in thèse claims at the dates of their respective 
locations, which were prior to the location of the tunnel site. There 
is no doubt that a location of a Iode mining claim in compliance 
with law, which has been so perfected as to vest a complète right of 
possession in the locator, cannot be made without a discovery of 
minerai in the claim; and the reasoning of counsel hère might be 
conclusive if the clause quoted constituted the entire agreement of 
the parties upon the subject. The agreed statement of facts, how- 
ever, contains the further stipulation that the tunnel was located 
on the 13th day of January, 1893, and the sixteenth paragraph reads: 

"That as to the Issue made In sald pleadlngs upon the question whether 
minerai In place was discovered on plaintiff's • * • Mammoth Pearl and 
Apex Iode claims, or In the discovery shafts thereof, prlor to the date of the 
location of the sald Uinta tunnel site, défendant offers testimony tending to 
négative such a discovery, which testimony is, on plaintiff"s objection, ruled 
eut by the court ; such ruling being duly excepted to by the défendant." 

The purpose of a written contract is to express the concurring 
intention of the minds of the parties when it is made. Hence the 
object of its construction or interprétation is to ascertain the actual 
intenl and meaning of the parties when they executed it. Familiar 
and serviceable rules of interprétation of agreements are that the 
court may place itself as near as may be in the situation of the par- 
ties to the agreement at the time it was made, and may then endeavor 
to ascertain from the terms of the contract, in the light of the 
surrounding facts and circumstances, the actual intent and meaning 
of the parties; that this intention must be deduced, not from spécifie 
provisions or fragmentary parts of the instrument, but from its en- 
tire context, because the intention is not evidenced by any part or 
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provision of it, or by the instrument without any part or provision, 
but by every part and term so construed as to be consonant with 
every other and with the entire agreement; that every provision of 
the instrument should be given its ordinary meaning and efïect, if 
possible, and no part should perish by construction; and that the 
actual intention of the parties, when ascertained, must prevail, regard- 
less of dry words, inapt expressions, or careless recitations in the 
contract. 

Novv, while it is true that a location of a Iode mining claim, ade- 
■quate to perfect the possessory right of the locator, includes within 
its légal and primary meaning a discovery of minerai in the claim, 
because no such location is possible without a discovery, it is also 
true that this word "location" is frequently used in this connection 
in another and more restricted sensé to portray the placing of the 
claim, the posting of the notice containing the name of the Iode, the 
name of the locator, and the alleged date of the discovery, and the 
marking of the boundaries of the claim, without the discovery. It 
is used in this sensé in Morrison's Mining Rights (llth Ed.) at 
page 33, in Snyder on Mines, at section 354, in the case of In re 
James Mitchell, 3 L,. and Dec. Dep. Int. 753, in Reins v. Raunheim, 
28 L. and Dec. Dep. Int. 536, 529, and in Erwin v. Perego, 35 C. 
•C. A. 483, 485, 93 Fed. 608, 611, where the claim was made that a 
title to a Iode mining claim was invalid because the discovery fol- 
lowed, instead of preceded, the posting of the notice and the marking 
of the boundaries; and this court said: 

"There Is no reason to be dedueed from the acts of Congress, or from the 
nature of the case, why a claim upon which the location was made before the 
•discovery should be held void, while one upon which the discovery was made 
before the location should be held valid." 

A location in this latter sensé of a Iode mining claim in compliance 
with law, in the terms of the agreed statement of facts, was per- 
missable without any discovery, if a discovery was subsequently made 
before another located the claim. Creede, etc., Milling Co. v. Uinta., 
•etc., Transportation Co., 196 U. S. 337, 350, 25 Sup. Ct. 366, 49 L. 
Ed. 501 ; Erwin v. Perego, 35 C. C. A. 482, 93 Fed. 608. If, there- 
fore, the parties to the agreed statement of facts used this word "lo- 
cation," where they wrote concerning the location of the Iode mining 
claims, in this restricted sensé, to indicate the posting of the notices 
and the marking of the boundaries, without the discovery, the de- 
fendant was not estopped by his stipulation from proving that 
there had been no discovery in the Iode claims before the tunnel site 
was located. In which sensé did they use it? 

One of the main issues, perhaps the most important question, 
raiscd by the pleadings was whether or not any discoveries in the Iode 
■claims had been made beforfe the location of the tunnel site. The 
défendant had tendered this issue in the Creede Company's Case, had 
been defeated upon it by the ruling of the court that the patents of 
the Iode claims estopped it from litigating this issue, had sued out a 
writ of error to reverse that ruling, and the question of law thus 
raised was avvaiting décision in this court. In this state of the facts 
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the Ajax Company's case was tried. An agreement should receive a 
natural and reasonable construction, one in accord with tiie course 
of action commonly pursued by men of ordinary judgment and pru- 
dence under like circumstances, ratlier than one that is unreasonable 
and contrary to the usual course of action of sensible men in lik-e 
cases, and it is not reasonable to suppose that the parties to this action 
who insisted upon its trial, intended to make an agreement to extract 
from the case one of its main issues which they were so vigorously 
contesting in both the circuit court and this court. The sixteenth 
paragraph of the agreed statement amounts to a démonstration of 
the fact not only that they had no such purpose, but that they in- 
tended to, and did retain this issue in the case, try it, take the ruling 
of the court upon the question of law it présents, and préserve it for 
détermination by the higher courts. That paragraph expressly pro- 
vides that the défendant offers testimony tending to négative a dis- 
covery in the Iode mining claims prior to the location of the claim 
for the tunnel site, that this testimony is on plaintifï's objection 
ruled out by the court, and that this ruling is excepted to by the de- 
fendant. The interprétation of the contract for which counsel for 
the plaintiff contend would render this paragraph nugatory and would; 
fly in the teeth of the rule that meaning and efïect should be given 
to every part of a contract, if possible. On the other hand, if the 
Word "location" is given its more restricted, but permissible, défini- 
tion of posting the notices and marking the boundaries of the claims, 
ail the parts of the stipulation hâve their normal meaning and effect, 
and it becomes a consistent and rational whole. This was the con- 
struction whicji the parties to the agreement gave to it before this 
controversy arose; and where the exécution of a contract involves 
a practical construction of it, and the minds of the parties agrée upon 
it while they are engaged in its performance and before any con- 
troversy has arisen concerning its interprétation, that construction 
is one of the best indications of their true intent. City of Chicago v. 
Sheldon, 9 Wall. 50, 54, 19 L. Ed. 594; Long Bell Lumber Co. v. 
Stump, 30 C. C. A. 260, 264, 86 Fed. 574, 578; Fitzgerald v. First; 
National Bank, 52 C. C. A. 276, 280, 114 Fed. 474, 478. 

After the agreed statement of facts had been received in évidence, 
the défendant produced witnesses and inquired of them whether there- 
was any discovery of minerai in the discovery shafts of the Mammoth. 
and Apex claims "prior to January 2, 1892, which was after the lo- 
cation of the Uinta tunnel." The plaintiff objected to this testimony, 
not, as it now objects, because it claimed that the défendant had 
agreed that discoveries had been made at the stipulated dates of the 
locations, but because itappeared from the stipulation that the Iode claims 
were patented, that their locations were prior to the time fixed in 
the question and prior to the location of the tunnel, and because 
the patents related back to the dates of the locations of the claims and 
■'the presumption of the discovery of minerai at that time was con- 
clusive." The offer of the testimony and the objections are alike in- 
consistent with the theory that the parties had agreed that discoveries 
had been made in the Iode claims and that the locator's right of 
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possession of them had been perfected before the tunnel site was lo- 
cated. The stipulation in this court to continue this case until the 
Suprême Court decided the case of the Creede Company betrays a 
similar inconsistency. The plain truth is that the contention of coun- 
sel for the plaintifï hère is an afterthought, inspired by commendable 
zeal and anxiety to escape from the efïect of the décision in the case 
of the Creede Company. The sixteenth paragraph of the agreed state- 
ment of facts, which, under the plaintiflf's interprétation would be 
avoided, and which expressly reserves for review the ruling of the 
court below which was reserved in the Creede Case, the entire agree- 
ment, when ail its provisions are read and construed together and the 
practical interprétation of the parties before this controversy arose, 
ail converge to show that the meaning of the word "location" in 
the stipulation was the placing of the claims, the marking of their 
boundaries, and the posting of the notices, and not the perfecting of 
the right of possession, and that the true intent and meaning of the 
parties was to retain in the case the issue of the cliscovery and to 
préserve for review in this court the légal question which conditioned 
the right of the parties, in this case and in the case of the Creede 
Company alike, until that question was finally decided in the latter 
case by the Suprême Court. This intention is so clearly evidenced 
by the agreement that it must prevail. 

It is said that the question addressed to the witnesses of the défend- 
ant relative to the discoveries in the Iode claims was irrelevant, because 
it confined their testimony to a time prior to January 3, 1892, while 
the tunnel site was not located until January 13, 1892. But that ob- 
jection was not made in the court below. It might hâve been removed, 
if it had been suggested. The defendant's testimony was not ex- 
cluded upon that ground, and the légal question in this case is ade- 
quately preserved and presented to this court by the sixteenth para- 
graph of the agreed statement of facts, approved and embodied in the 
bill of exceptions by the judge who tried the case, as it was, regard- 
less of the subséquent ofifers of and rulings upon the testimony. The 
défendant is not estopped by the stipulation of the agreed facts from 
challenging the ruling of the court below which excluded its testi- 
mony to the effect that no discovery had been made in the Iode claims 
before the tunnel site was located. 

That ruling was erroneous, and the judgment below must be re- 
versed, and the case must be remanded to the Circuit Court for a 
new trial, upon the authority of Creede & Cripple Creek Mining & 
Milling Co. V. Uinta Tunnel, Mining & Transportation Co., 196 U. 
S. 337, 35 Sup. Ct. 266, 49 L. Ed. 501, and Uinta Tunnel, Mining 
& Transportation Co. v. Creede & Cripple Creek Min. & Mill. Co., 119 
Fed. 164, 57 C. C. A. 200. And it is so ordered. 
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AMMONS V. BRUNSWICK-BALKB-OOLLENDER CO. 

(Circuit Court of Appeals, Eighth Circuit October 20, X'M5.) 

No. 2,154. 

1. PeOCESS SUFFICIENCY OF SUMMONS — FOBMAL DEFECTS. 

A summons duly served on a défendant, whlch notifies hlm of the court,, 
term, time, and place where he Is requlred to appear and that he is re- 
quired to answer the claim of plaintifC, Is not fatally defective because 
it omits to State the penalty for his fallure to appear as specifled in the 
statute ; the defect being one of form and not of substance, and especially 
where défendant appeared, and lu a stipulation slgned by the parties- 
waived ail irregularitîes In the process served. 

2. COKPOEATIONS FOEEIQN COEP0BATI0::îS OABEXINQ ON BUSINESS IN INDIAN: 

Teebitoey — Construction of Statute. 

Under Act Feb. 18, 1901, 31 Stat 704, which provides that "before any 
foreign corporation shall begin to carry on business in the Indian Terri- 
tory" it shall file a certlflcate designatlng a résident agent on whom pro- 
cess may be served, and also stating Its principal place of business in the- 
territory, and that if it fails to comply with such provisions ail of its con- 
tracte with citizens and résidents of the teixitory shall be void and shall 
not be enforced in its favor by any of the courts thereln, proof that a 
foreign corporation, having no place of business in the territory, in a 
single Instance completed an executory contract of sale therein by de- 
livery of the property and taking notes and a mortgage for the purchase- 
priee through a local banlj acting as its agent, is not sufficient to subject 
it to the penalty for "earrying on business" by rendering Its notes and 
mortgage nonenforceable, though it never flled the statutory certlflcate. 

[Ed. Note. — Foreign corporations "doing business" In state, see note to- 
Wagner v. J. & G. Mealiin, 33 O. C. A. 585.] 

In Error to the United States Court of Appeals in the Indian 
Territory. 

For opinion below, see 82 S. W. 937, 

This was a suit in replevin instituted in the United States Court of the 
Indian Territory, Central Division, by the Brunswiek-Balke-Collender Com- 
pany, défendant In error, hereinafter called plaintifC, against J. H. Ammoiis, 
plaintiff in error, hereinaftei- called défendant, to recover possession of cer- 
tain pool tables, bar furniture, mirrors, and other Personal property whicb 
plaintiflf allèges it sold and dellvered to défendant, taking back a chattel mort- 
gage conveying the same to it as security for payment of the purchase priée. 
It Is alleged that plaintiff is entltled to possession of the property in question 
because of breach of condition in the mortgage requiring payment vs'ithin a 
specifled time. Défendant for his answer admits the sale, mortgage, and con- 
dition broken, but allèges that plaintiff, at the time the property was pur- 
chased by him, was a foreign corporation earrying on business In the Indian 
Territory without having complied with the provisions of the act of Congres» 
requiring it to Aie its certlflcate designating an agent upon whom summons 
and other process might be served. The parties waived a jury and sub- 
mitted their cause to the trial court on the complaint and answer, together 
with the following agreed statement of facts : "On January 9, 1902, the de- 
fendant, J. H. Ammons, wrote to the plaintiff, asking it to send him a cata- 
logue for bar fixtures, pool and billlard tables, saying that he was going to 
open a new bouse; that the plaintiff mailed the défendant a catalofc'ue on llth 
of January, and that on January 14, 1902, défendant acknowledged receiving 
catalogue by letter to plaintiff, and In same letter asked plaintiff If it could 
furnish a 14-foot Twentleth Century outflt, and asked for lowest cash figures 
on a 14-foot Model outflt, also pool and billlard tables; that plaintiff wrote 
a reply giving priées of différent outflts, wliieh was reeeived by défendant, 
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and défendant then ordered part of the goods sued for in this suit, and sent 
two notes and a casli payment, asiiing that tlie goods be sliipped to Harts- 
horn, and in the same letter ordered more of tlie goods by way of a postscript, 
and inclosed $10 casti, and promised to send time notes for balance. In reply 
to tUis plaintiff malled défendant time order blank to be signed by défendant, 
malving order for the goods, and stating the price, and also returned to de- 
fendant the notes sent by him, and on February 14, 1902, défendant wrote 
plaintifC a letter and inclosed the time order signed by him. This time order 
Ktipulated that défendant agreed to exécute notes and a mortgage to secure 
the balance of the purchase price and that title to the property should re- 
main In plaintifC until said mortgage upon said property was given, and b.y 
oorrespondence it was agreed that the notes be made payable at the First 
National Bank in South McAlester. That on the 5th day of March, 1902, de- 
fendant wrote plaintiff and aslied priées on Southern pool table and New 
York combination billiard and pool table. On March 7th plaintiff answered 
by mail, giving priées. On March 10, 1902, défendant ordered from plaintiff 
Southern pool table with complète outfit, .$150, Delaware combination billiard 
and pool table with ivory balls, $225, and signed up the time order for thèse 
goods, and asked that the plaintiff ship goods to Hartshorn. That ail the 
property sued for in this action was ordered by défendant on the time order 
blanks mailed défendant by the plaintiff. And that the plaintifC made out 
two mortgages, one dated on the 26th of February and the other March 31. 
T902, upon printed mortgages In blank used by plaintifC, covering the prop- 
erty sold défendant, and notes for balance of purchase money, and mailed the 
same in Chicago, 111., the gênerai office of plaintiff, to the First National 
Bank of South McAlester, to be signed and exeeuted by the défendant. That 
plaintifC, under the terms of the order of défendant, was to ship goods and 
send bill of lading (B. L.) to First National Bank, with said notes and mort- 
gages, the bank to deliver the B. L. when notes and mortgages were exeeuted 
by défendant. The défendant signed both notes and mortgages, and acknowl- 
edged exécution of mortgages before î]. T. Bradley, a notary public at said 
bank, and left same with Mr. Bradley, cashier of First National Bank, who 
delivered to the défendant, the B. L. for goods. That when the notes became 
due the défendant failed and refused to pay them or any part thereof, and de- 
mand was made to défendant for the possession of the property covered by 
mortgage, and défendant refused to surrender property, and this suit was 
brought for the possession of the property by plaintiff as mortgagee ; the mort- 
gage giving the plaintifC right of possession upon default of payment of any 
note. Défendant gave retainlng bond and kept the property. That there is 
still due plaintifC on the notes secured by mortgage from défendant $443. 
That the plaintiff Is a corporation created under the laws of Ohio, doing busi- 
ness in Chicago as headquarters, and also in St. Louis. That it bas no office in 
the Indian Terrltory, and only sells goods to parties on order in the Indian Ter- 
ritory, and that ail letters from défendant were addressed to the plaintiff. 
either to St. Louis or Chicago office, and that ail replies were made by the 
plaintiff from the said office in St. Louis or Chicago, and property was shipped 
from Chicago, 111. That the cashier of the bank, Mr. Bradley, received no 
pay for his services. The plaintiff had never designated an agent in the 
Indian Terrltory upon whom service of proeess niay be made. That défend- 
ant Is a résident of the Indian Terrltory. That the value of each article of 
property is one-fifth less than amount set out in affidavit by plaintiff, and 
the 'total value of $443." 

The trial court rendered judgment for the plaintiff. This in due course of 
procédure was affirmed by the United States Court of Appeals in the Indian 
Terrltory. To reverse this judgment the défendant brings the case hère by 
writ of error. The followlng errors are assigned: First, that the lower 
court erred in not quashing the summons and order of dellvery, and the Court 
of Appeals erred in not reversing the judgment for that reason ; second, the 
lower court erred in finding the issues of fact and law in favor of plain- 
tiff, and in holding that plaintiff was not doing business in the Indian Terri- 
tory wlthin the intent and meaning of the act of Cougress, and the Court of 
Appeals erred in not reversing the judgment for that reason. 
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J. E. Whitehead, for plaintiff in error. 

T. C. Humphrey and Horton & Brewer, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

The contention that the summons was void merits little consid- 
ération. Section 5658 of Sandels & Hill's Digest of the Statutes of 
Arkansas, relating to summons in civil actions, is as follows: 

"The summons shall be directed to the sheriff of the county and comniand 
him to summon the défendant or défendants named therein. to answer the 
complaint filed by the plalntifC (giving his name) at the time stated therein, 
under the penalty of the complaint being taken for confessed, or of the de- 
fendant being proceeded against for contempt of court on his failure to do so. 
The summons shall be dated the day it is issued and signed by the clerlc." 

The summons in this case was embraced in and constituted a part 
of the order of deHvery of the property. After commanding the 
officer to take from the défendant the possession of the property, the 
summons proceeds as follows : 

"You are also commanded to summons the said J. H. Ammons to appear in 
the United States Court in the Indian Territory, Central District, at South 
McAlester, in said Indian Territory, on the flrst day of the next January, 1903, 
term thereof, the same being on the 5th day of January, 1903, to answer the 
claim of said plaintiff for said property and also for damages amounting to 
fifty dollars ($50.00) for the détention thereof, and notify the said J. H. Am- 
mons of the time and place of trial and then and there make due retum of 
thls order." 

Défendant claims that this summons was defective, because it failed 
to embody the words found in section 5658, supra, namely, "Under 
the penalty of the complaint' being taken for confessed." We cannot 
agrée with this contention. The summons was explicit with respect 
to the court, term, time, and place at which défendant was required 
to appear. The summons also notified the défendant that he was 
required to answer the claim of the plaintiff, not only for the 
property, but also for the damages for détention thereof. The mère 
fact that the summons did not contain a statement of the conséquence 
following a failure to appear does not avoid the summons itself. The 
omission of thèse words was, at most, an irregularity — a defect in 
form, not of substance. 

In the case of Rice Stix Co. v. Dale & Richardson, 45 Ark. 3+, the 
Suprême Court of Arkansas had occasion to construe the section of the 
statute in question. The court there says : 

"The process served upon him [the défendant] distinctly shows that an 
action had been instituted against him and that he was required to answer it. 
This is a spécial office of a summons. * « * The statutory form of writs 
and process should be strictly observed, but the court is required to disregard 
any defect which does not affect the substantive rights of a party." 

We are of opinion that the omission of the words in question in 
no manner afïected the substantive rights of the parties. The sum- 
mons performed its function. It brought the défendant into court, 
and in due time thereafter the défendant and the plaintiff entered 
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into a stipulation continuing the case until the next term, and in doing 
so made use of the following words : 

"We agrée that the summons and the order of delivery was served upon 
the défendant on the 26th day of Jlay, 1902, by deliyerlng to him a true copy 
of the annexed, which is by thls agreement made the original, order herein on 
said day, and défendant waives ail Irregularlties In the same, and it is further 
agreed that the case be contlnued until next term of this court." 

Language cannot more clearly express a thought tiian does this 
language express the thought that ail irregularities in the summons 
and order of delivery were waived by the défendant. The word 
"same" in the concluding clause of the agreement grammatically and 
naturally refers to the subject of the sentence in which it appears, 
namely, to the "summons and the order of delivery." For both 
reasons, therefore, because the summons was not substantively de- 
fective on account of the omission of the words in question, and 
because the défendant, in order to secure a continuance of the case, 
agreed to waive ail irregularities in the summons, we conclude that 
there is no merit in the first assignment of error. 

We are now brought to consider the question whether the failure 
to file the certificate as alleged in the answer and as admitted in the 
agreed statement of facts constitutes a défense to plaintiff's action. 
The law making provision for the certificate is found in an act of 
Congress, entitled "An act to put in force in the Indian Territory 
certain provisions of the laws of Arkansas relating to corporations 
and to make said provisions applicable to said territory," approved 
February 18, 1901, 31 vStat. 794. Section 4 (page 795) of this act reads 
as follows: 

"That before any foreign corporation shall begin to earry on business In 
the Indian Territory it shall, by its certificate, under the hand of the président 
and seal of such company, filed in the office of the clerk of the United States 
Court of Appeals for the Indian Territory, designate an agent, who shall 
réside where the United States Court of Appeals for the Indian Territory k 
held, upon whom service of summons and other process may be made. Such 
certificate shall also state the principal place of business of such corporation 
in the Indian Territory. Service upon such agent shall be sufficient to give 
jurisdietion over such corporation to any of the United States Courts for the 
Indian Territory. If any such agent shall be removed, resign, die or remove 
from the Indian Territory or otherwise become incapable of acting as such 
agent, it shall be the dnty of such corporation to appoint immédiat ely, another 
agent In his place as hereinbefore provided." 

Section 5 of this act reads as follows : 

"That if any foreign corporation shall fail to comply with the provisions of 
the foregoing sections, ail its contracta with citizens and résidents of the 
Indian Territory shall be void as to the corporation, and no United States 
Court in the Indian Territory shall enforce the same in favor of the cor- 
poration." 

The défendant invokes thèse provisions of law for his protection. 
In so doing he pleads affirmatively that plaintiff was a foreign cor- 
poration at the time it sold him the goods in question, and was carry- 
ing on business in the Indian Territory without having filed the cer- 
tificate required by the act of Congress. The burden of proof was on 
him to sustain this plea. This he sought to carry by the use oî the 
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agreed stateraent of facts. This agreed statement is the équivalent of 
a spécial finding of facts. Supervisors v. Kennicott, 103 U. S. 554, 
36 L. Ed. 486 ; Lehnen v, Dickson, 145 U. S. 71, 13 Sup. Ct. 481, 37 
L. Ed. 373. Accordingly, no question is or can now be raised except 
the one question whether the facts found in the spécial finding or its 
équivalent, the agreed statement, are sufficient to support the judg- 
ment. Lehnen v. Dickson, supra; Citizens' Bank v. Farwell, 11 C. 
C A. 108, 63 Fed. 117, and cases there cited. The facts disclose, with- 
out doubt, that plaintiflf was a foreign corporation, and had not filed 
the certificate required by the act of Congress, but the question is still 
open whether the défendant has shown that the plaintiflf was carrying 
on business within the true meaning of the act of Congress in the Indian 
Territory at the time it sold the goods to the défendant. 

The purchase of the goods was the resuit of correspondence be- 
tween plaintiff and défendant. The goods were paid for partly in 
cash, and the balance was to be paid at some later day; the payment 
of the same being secured by a chattel mortgage. Plaintifif, whose 
gênerai office was in Chicago, prepared the note and mortgage for 
exécution by défendant and sent them, together with a bill of lad- 
ing for the goods which it cotemporaneously shipped, to the First 
National Bank of South McAlester, Ind. T., with instructions to 
secure the exécution of the note and mortgage by défendant, and 
upon so doing to deliver to him the bill of lading, which constituted 
a symbolical delivery of the goods themselves. Thèse instructions 
were followed, and défendant, upon executing the note and mortgage 
at South McAlester, delivered the same to the cashier of the First 
National Bank of South McAlester for plaintifif, and at the same 
time received from him the bill of lading entitling him to take pos- 
session of the goods purchased. It thus appears that the transaction 
between plaintifif and défendant was concluded at South McAlester. 
It was there that plaintifif delivered the goods to the défendant, and 
that défendant settled for the same by executing his note and mortgage 
and delivering the same to the cashier of the bank for plaintifif. The 
cashier was plaintifif's agent to perform the executory contract entered 
into by prior correspondence, and this performance constituted a 
business transaction between plaintifï and défendant within the In- 
dian Territory. But this is the only transaction which défendant has 
shown, to bring plaintifï within the denunciation and penalty of 
sections 4 and 5 of the act of Congress of February 18, 1901, supra. The 
language of the agreed statement of facts that plaintifï "only sells 
^oods to parties on order in the Indian Territory" is quite too in- 
definite and uncertain as proof of such actual transactions to subject 
plaintifï to the highly pénal provisions of the act in question. The 
language of the agreed statement just quoted could obviously be 
truthful.if the transaction between plaintifï and défendant was the 
only one which plaintifï had ever conducted in the Indian Territory. 
If there had been business transactions between plaintifï and citizens 
and résidents of the Indian Territory besides the one between plain- 
tifif and défendant which affords the occasion of this suit, or if other 
such transactions had been contemplated, such facts could doubtless 
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have been readily shown; but, whether so or not, the burden was 
on défendant to establish his défense, and if he failed to do so for 
want of proof it was his ov/n misfortune. 

We consequently have the question presented whether proof of 
one business transaction in the Inciian Territory, with nothing more, 
without filing the certificate required by the act of Congress, is suf- 
ficient évidence of a purpose "to carry on" a business, to subject 
plaintifif to the provisions of the act in question. An analysis of 
the act, in our opinion, discloses that Congress had in mind the con- 
duct of some regular or systematic business. The requirement for 
filing a certificate is predicated upon the existence of a purpose to- 
"carry on business." To "carry on" means, according to lexi- 
cographers, to "promote," "advance," or "help forward" (Webster). 
■'Business" means (1) "That which busies" or "that which occupie? 
the time, attention, or labor of one as his principal concern, whether 
for a longer or shorter time." (2) "x\ny particular occupation or 
cmployment engaged in for a livelihood or gain, as agriculture, trade, 
art, or a profession." (3) "Mercantile transactions or traffic in gên- 
erai." (Webster.) Ail thèse définitions imply, if not express, the idea 
of some permanency or durability; something more than a single tem- 
porary or spasmodic undertaking. This thought, in our opimon, is 
involved in that portion of the act providing what the certificate shall 
contain. It says: 

"Such certificate shall also state the principal place of business of such cor- 
poration in the Indian Territory." 

This necessarily implies that the business of a foreign corporation 
before the filing of the required certificate becomes imperative. shall 
have become of such serious contemplation that it has some principal 
place in the Indian Territory where it is to be carried on. The fore- 
going considérations seem to strongly indicate that a single trans- 
action like that disclosed in the agreed statement of facts was not in- 
tended by Congress to subject the actor to the confiscation denounced 
by section 5 of the act. In this view of the statute we are supported 
by abundantauthority. 

The case of Cooper Manufacturing Co. v. Ferguson, 113 U. S. 
727, 5 Sup. Ct. 739, 28 L. Ed. 1137, was one involving a statute of the 
state of Colorado similar to the act of Congress now under considéra- 
tion. The Législature of that state, with a view of carrying into efïect 
a constitutional provision, enacted that: 

"Foreign corporations shall, before they are authorized or permitted to do 
any business In this state, make and flle a certificate, * • * designating 
the principal place where the business of such corporation shall be carried on 
in this state and an authorized agent or agents in this state residing at Its 
principal place of business upon whom process may be served." 

It appears that a foreign corporation, having its principal place of 
business in Ohio, entered into a contract with the défendants, citizens 
of Colorado, by which it was agreed that the corporation should sell 
and deliver to the défendants, a steam engine and other machinery,. 
in considération whereof the défendants were to pay the corpora- 
iion the price stipulated in the contract. The machinery was de- 
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livered ànd the purchasers refused to pay, pleadlng, among other 
défenses, that when the contract was entered into the plaintiff cor- 
poration had not made and filed the certificate required by the statute 
of Colorado already quoted. Mr. Justice Woods delivered the opin- 
ion of the court. He observes as follows: 

"Reasonably constnjed, the Constitution and statute of Colorado forbid, not 
the doing of a single act of business in the state, but the carrying on of busi- 
ness by a foreign corporation without the filing of the certificate and the ap- 
pointment of an agent as required by the statute. The Constitution requires 
the foreign corporation to hâve one or more known places of business In the 
state bef ore doing any business therein. This implies a purpose at least to 
<Jo more than one act of business. For a corporation that has doue but a 
single act of business, and purposes to do no more, cannot bave one or more 
known places of business in the state. * * * The statute passed to carry 
the provision of the Constitution into efCect, makes this plain, for the certiti- 
cate which it requires to be flled by a foreign corporation must designate the 
principal place in the state where the business of the corporation Is to be car- 
ried on." 

Then, after defining some words employed in the act, he continues: 

"The obvions construction, therefore, of the Constitution and the statute, 
is that no foreign corporation shall begin any business in the state, vpith the 
purpose of pursuing or carrying it on, until it has iiled a certificate designat- 
ing the principal place where the business of the corporation is to be carried 
on in the state, and naming an authorized agent, residing at such principal 
place of business, on whom process may be served. To require such a certifi- 
cate as a prerequisite to the doing of a single act of business when there was 
no purpose to do any other business or hâve a place of business In the state, 
would be unreasonable and Incongruous." 

To the same effect, also, is the case of Florsheim, etc., Co. v. Lester, 
60 Ark. 120, 29 S. W. 34, 27 L. R. A. 505, 46 Am. St. Rep. 162. 
The Législature of that state passed an act to carry into effect a con- 
stitutional provision of the state that: 

"Before any foreign corporation shall begin to carry on business in the state, 
it shall, by its certificate * * * flled in the ofiice of the Secretary of 
State, designate an agent • • * upon whom service, summons and other 
process may be served." 

Plaintiff in that case had taken a mortgage from tlie défendant 
in the state of Arkansas to secure payment of money which the de- 
fendant owed for the purchase pf ice of goods sold him on crédit. 
Suit was brought to foreclose the mortgage. A défense was inter- 
posed that the plaintiff, a corporation, had failed to file a certificate 
pursuant to the provisions of the Arkansas statute. The Suprême 
Court of that state in its opinion says : 

"The only question in this case is whether the taking of a single mortgage 
in this state, by a foreign corporation, for a past-due indebtedness for goods 
sold in the foreign state, the domicile of the foreign corporation, is doing 
business in this state within the meaning of the Constitution and the act of 
the General Assembly above quoted. » * » There is a division of author- 
ities on this question. But we think the better view of the question is pre- 
sented In Cooper Manufacturing Co. v. Ferguson, 113 U. S. 727, 5 Sup. Ct 739, 
28 L. Ed. 1137." 

After quoting generously from the opinion in the last-mentioned 
case, the Suprême Court of Arkansas follows it, and rules accord- 
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ingly. Of similar import are the following cases : Steam Heating 
Co. V. Gas Fixture Co., 60 Mo. App. 148 ; Gates Iron Works v. Cohen, 
7 Colo. App. 341, 43 Pac. 667 ; Potter v. Ithaca Bank, 5 Hill, 490 ; 
Suydam v. Morris Canal & Banking Company, 6 Hill, 317; Milan 
Milling, etc., Co. v. Gorten, 93 Tenn. 590, 27 S. W. 971, 26 L. R. A. 
135; Babbitt v. Field (Ariz.) 52 Pac. 775; Gilchrist v. Helena H. S. 

6 S. R. Co. (C. C.) 47 Fed. 593. 

The foregoing would seem to be décisive of the présent case; but 
counsel for défendant insists that the case of Chattanooga Building, 
etc., Association v. Denson, 189 U. S. 408, 23 Sup. Ct. 630, 47 L,. Ed. 
870, is inconsistent vvith the views so far expressed, and fully sustains 
him in his contention. That case arose in Alabama, and turned upon 
the proper interprétation of a constitutional and législative provision 
of that State. Article 14 of its Constitution (1875) ordains that no 
foreign corporation "shall do any business" in that state without 
having at least one known place of business and an authorized agent 
or agents therein. Section 1316 of the Code of Alabama of 1896, 
enacted in exécution of the constitutional provision, provides that every 
foreign corporation, "before engaging in or transacting any business" 
in the state, shall file a statement in writing, designating its place of 
business and appointing an agent. It cannot escape observation that 
thèse constitutional and statutory provisions are more restrictive tlian 
the act of Congress now in question. In Alabama the certificate is 
required to be filed by foreign corporations before "engaging in or 
transacting any business" in the state. In the Indian Territory the 
certificate is required to be filed before the "foreign corporation shall 
begin to carry on business in the Indian Territory." The Suprême 
Court of Alabama had, before that suit w^as instituted, placed its own 
construction upon the constitutional and statutory provisions referred 
to. In Farrior v. New England Mortgage Security Co., 88 Ala. 275, 

7 South. 200, it held that thèse provisions were violated by the doing 
of a single act of business by a foreign corporation in the exercise 
of its corporate functions. See also, Ginn v. New England Mortgage 
Security Co., 92 Ala. 135, 8 South. 388, and Sullivan v. Sullivan Tim- 
ber Co., 103 Ala. 371, 15 South. 941, 25 L. R. A. 543. 

It is a well settled rule that the construction placed upon local 
lav.'s by the highest court of the state which enacted them is fol- 
lowed by the National courts; and this rule seems to hâve been fol- 
lowed in the Chattanooga Building, etc., Association Case. After 
discussing the Farrior Case and the other Alabama cases just cited, 
the Suprême Court uses the following language: 

"Tliese cases constitute an Interprétation of the constitutional and statutory 
provisions, and clearly hold that any act in the exercise of corporate functions 
is forbidden to a corporation which has not complied with the Constitution and 
statute." 

For the reasons, therefore, that the phraseology of the act of Con- 
gress applicable to the Indian Territory is essentially différent from 
that employed in the Alabama Constitution and statutes, and for the 
further reason that the Suprême Court of Alabama had placed an inter- 
prétation upon its own laws which was necessarily fbllovved in the Chat- 
141 F.— 37 
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tanooga Building, etc., Association Case, we are of opinion that the 
last-mentioned case is not controlling authority in favor of the de- 
fendant in tliis case, and, for the same reasons, that it is not incon- 
sistent with the doctrine of Cooper Manufacturing Co. v. Ferguson, 
supra. 

It results that the judgment of the United States Court of Appeals 
in the Indian Territory was correct. It is therefore afFirmed. 



SOUTH Dakota cent. rx. co. v. Chicago, m. & st. p. ry. co. et ai. 

(Circuit Court of Appeals, Eighth Circuit October 20, 1905.) 
No. 2,268. 

1. Removal of Causes — Civil Suits — Condemnation Peoceedingb. 

A proceeding by a railroad company to condenin right of way under the 
statutes of South Dakota is a civil suit, wlthin the meaning of the fédéral 
judiciary act (Aet March 3, 1887, c. 373, § 1, 24 Stat. 552 ; Act Aug. IS, 
1888, c. 866, § 1, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508]), and is re- 
movable where the requisite dlversity of citizenship exists and the juris- 
dictional amount Is involved. 

2. Samb — ^DrvEEsiTT of Citizekship — Sepaeable Conteovebsy. 

A proceeding by a railroad conipany to condemn right of way under 
the statutes of South Dakota against a number of défendants owning 
land in severalty présents a separable controversy wltb respect to eacb 
owner, and is remoyable by a défendant, who is a citizen of another state, 
where the requisite amount Is Involved to give the fédéral court juris- 
diction. 

[Ed. Note. — Separable controversy as ground for removal of cause to 
fédéral court, see notes to Robbins v. Ellenbogeu, 18 C. G. A. 86 ; Mecke 
V. Valley town Minerai Co., 35 C. C. A. 155.] 

3. Same — Amount in Dispute. 

An allégation, in a pétition for removal, that the amount In dispute 
exceeds $2,000, exclusive of interest and costs, Is sufficient to give the 
fédéral court jurisdiction, although there may be no proof given on the 
trial to sustain it. 

[Ed. Note. — Jurisdiction of fédéral courts as determlned by the amount 
In controversy, see notes to Auer v. Lombard, 19 C. C. A. 75; Teunent- 
Strlbling Shoe Co. v. Roper, 36 C. C. A. 469.] 

4. Same — Time fob Piling Pétition. 

Where a summons served on September 16th required défendant to ap- 
pear and plead withln 20 days, exclusive of the day of service, a pétition 
for removal flled on October 6th was in tlme. 

5. Eminent Domain — Raiuboads — Right to Appeopkiate Right or Way ob 

Another Company. 

The statutes of South Dakota conferring the power of eminent domain 
on railroad companies (Clv. Code, |§ 488, 505), while authorizing one rail- 
road Company to "cross, intersect, join and unité its road with the rail- 
road of any other company," do not authorize it to bulld its road longi- 
tudinally upon the right of way of another company, and in the absence 
of such statutory authority it cannot condemn a right of way to do so. 

6. Same — Pboceedings to Condemn Ceossing — Condition Précèdent. 

Under Civ. Code S. D. §488, which confers upon a railroad company 
the right to cross with its tracks the road of any other company, and pro- 
vides that, if the two companies are unable to agrée as to the compensa- 
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tlon to be made or the point or manner of crossing, the same may be de- 
termlned by condemriation proceedings, an effort to make an agreement Is 
a condition précèdent to tlie right to maintain condemnation proceedings. 

In Error to the Circuit Court of the United States for tlie District 
of South Dakota. 

Joe Kirby for plaintiff in error. 

H. H. Field (Porter & King, on the brief), for défendants în error. 

Before SANBORN, Circuit Judge, and PHILIPS and RINER, 
District Judges. 

RINER, District Judge. The South Dakota Central Raiiway Com- 
pany, a corporation organized under the laws of South Dakota (here- 
inafter called the "Central Company"), filed its application in the 
circuit court of Minnehaha county, S. D., to condemn, for its use as a 
right of way, a strip of land lying within the right of way of the 
Chicago, Milwaukee & St. Paul Raiiway Company (hereinafter called 
the "Milwaukee Company"), in the cit}^ of Sioux Falls, S. D., and also 
for the condemnation of a right of way to cross the right of way 
and railroad of the Milwaukee Company. The amended pétition was 
filed on the 15th day of September, 1904, and a summons was issued, 
which was served on the Milwaukee Company September 16, 1904, 
requiring it to appear in the proceeding within 20 days from the serv- 
ice of the summons, exclusive of the date of service. On the 5th of 
October the Milwaukee Company presented to the judge of the cir- 
cuit court of Minnehaha county its pétition for removal, accom- 
panied by a bond, in due form. On the 6th day of October the pé- 
tition was filed and an order made for the removal of the cause to 
the fédéral court, as provided by law. Simultaneously with the filing 
of the pétition, bond, and order of removal the Milwaukee Company 
served its objections and answer upon the attorneys for the Central 
Company. 

The pétition for removal set forth the diversity of citizenship be- 
tween the companies, alleging that the Central Company was a cor- 
poration and citizen of the state of South Dakota, and that the Mil- 
waukee Company was a corporation and citizen of the state of Wis- 
consin; that the Milwaukee Company was the exclusive owner of 
the right of way sought to be condemned; that no other party to 
the action had any title or interest therein, or claim, or right to the 
damages or compensation that might be allowed, and that the amount 
in controversy exceeded the sum of $3,000, exclusive of interest and 
costs. The answer of the Milwaukee Company to that portion of the 
pétition, filed by the Central Company, which sought to condemn 
that part of the land lying within the right of way of the Milwaukee 
Company, set forth and alleged its ownership of the right of way 
sought to be condemned, and that it had used and occupied it for 
railroad purposes for more than 20 years; that the Central Com- 
pany had no right or authority, under the laws of South Dakota, 
to acquire this right of way by condemnation proceedings ; and that 
the Milwaukee Company was entitled to the sole and exclusive pos- 
session thereof, for the opération of its railroad. For answer to that 
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portion of the amended pétition, which sought to condemn the right 
to cross the right of way and railroad of the Milwaukee Company, 
it was alleged that the Central Company had made no effort to agrée 
^•ith the Milwaukee Company as to the amount of compensation to 
be made for the right to cross, or as to the point and manner of 
such Crossing. Pursuant to the order of removal, a transcript of 
the proceedings was filed in the fédéral court. The Central Company 
thereafter filed a motion to remand, which was overruled, and on the 
21st day of October, 1904, the case came on for trial before the court 
and a jury. At the close of the évidence ofïered by the Central Com- 
pany, a motion was made by the Milwaukee Company to dismiss, upon 
the ground that no case had been made out for the condemnation 
of the property sought to be acquired. This motion was sustained 
by the court, and a judgment entered dismissing the proceedings 
upon the merits and for costs. 

The first assignment of error challenges the correctness of the 
ruling of the circuit court denying the motion made by the plaintiff 
in error to remand the case to the state court. In determining this 
question, we must consider (1) whether the proceeding in the state 
court was a suit or controversy to which the judicial power of the 
United States extends; (2) if a suit or controversy, wa;s it removable 
to the Circuit Court of the United States; (3) if removable, was it 
in law removed? We are of the opinion that the proceeding in the 
state court was a suit or controversy to which the judicial power of the 
United States extends, and that it was removable to the fédéral court. 
"It related to property rights, the parties are corporate citizens of 
différent states, and the value of the matter in dispute exceeds the 
amount required to give jurisdiction to the circuit court." It falls, 
therefore, clearly within the provisions, both of the constitution and 
the judiciary act of 1887-88. Judiciary Act March 3, 1877, c. 373, 
§ 1, 34 Stat. 552 [U. S. Comp. St. 1901, p. 508] déclares: 

"That the Circuit Court of the United States shall hâve original cognizance 
concurrent with the courts of the several states, of ail suits of a civil nature 
at common law, or in equity, where the matter in dispute exceeds, exclusive of 
interest and costs, the sum or value of two thousand dollars, * * * in 
which there shall be a controversy betw^een citizens of différent states." 

Chief Justice Marshall, in Weston v. City of Charleston, 2 Pet. 
464, 7 L. Ed. 481, in considering what constituted a suit, said : 

"The term 'suit' Is certainly a very comprehensive one and is understood to 
apply to any proceeding In a court of justice by which an Individual pursues 
that remedy which the law affords. Modes of proceeding may be varions; 
but, if a right is litigated in a court of justice, the proceeding by which a dé- 
cision of the court is sought is a suit." 

The statutes of South Dakota provide that where a corporation, 
invested with the power of taking private property for public use, 
desires to do so, it shall file a pétition in the circuit court of the 
county in which the property is situated, and that the party filing 
the pétition shall be liamed therein as the plaintiff and ail persons 
affected by the proceeding shall be named as défendants, and the 
pétition must contain a description of the property to be taken. It 
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is further provided that a summons may issue which shall be en- 
titled in the action or proceeding and which shall state the time 
and place of filing the pétition, the nature of the proceeding, and 
contain a notice to the effect that if the défendants do not appear 
in said proceeding within 20 days from the service of the notice, 
exclusive of the day of service, the plaintiff will apply to the court 
to impanel a jury and ascertain the compensation. Provision is also 
made for the publication of the summons on défendants who are 
nonresidents as in other actions. It is further provided that upon 
affidavit of the default of the défendants the plaintiff may apply to 
the court to draw and summon jurors, and that the proceedings of 
impanehng the jury and rendering a verdict may be had during 
a regular term of the court, or in case of default that a spécial term 
of court shall be held at which the proceedings in impaneling a jury, 
trial, and rendering the verdict shall be conducted in the same man- 
ner as trials of actions in the circuit court, giving to défendants the 
right to challenge jurors and the right to examine and cross-examine 
witnesses. It is further provided that the jury shall ascertain and 
return in their verdict the compensation to bepaid for each lot or 
parcel of land or property taken or damaged. It is also provided 
that the only issue or question to be tried by the jury shall be the 
amount of compensation for the property taken or damaged, and that 
upon the return of the verdict the same shall be recorded and a judg- 
ment entered thereon. Provision is also made for appeal the same 
as in other actions. 

Proceedings under thèse statutes are, we think, civil suits within 
the meaning of the act of 1887, and where the necessary diverse 
citizenship exists and the amount in controversy is sufficient are re- 
movable under the provisions of that act. But it is insisted that the 
proceeding is an exercise, by the state, of its sovereign right of emi- 
nent domain, and can only be maintained as authorized by the laws 
of the state, and could not, in the first instance, be brought in the 
fédéral court. This position, in our judgment, cannot be sustained; 
for, notwithstanding the right is one that appertains to sovereignty, 
yet, when the sovereign power attaches conditions to its exercise, 
the inquiry whether the conditions hâve been observed is a proper mat- 
ter for judicial cognizance, and, if that inquiry take the form of a 
proceeding before the courts between the parties, there is a contro- 
versy which is subject to the ordinary incidents of a civil suit, and 
its détermination derogates in no respect from the sovereigntv of 
the state. In Colorado Midland Ry. Co. v. Jones (C. C.) 29 Fed. 
193, Mr. Justice Brewer said: 

"I do not suppose that a state can, by making spécial provisions for the trial 
of any partlcular controversy, prevent the exercise of the right of removal. If 
there was no statutory limitation, the Législature could provide for the trial 
of many cases by less than a conimon-law jury, or in some other spécial way. 
But the fact that it had made such différent and spécial provisions would not 
make the proceeding any the less a trial, or such a suit as, if between citlzens 
of two States, could not be removed to the fédéral courts. If this were pos- 
sible, then the only thing the Législature of a state v^ould hâve to do to destroy 
the right of removal entirely would be to simply change and modlfy the dé- 
tails of procédure." 
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Union Terminal Railway Co. v. Chicago, B. & Q. Ce. (C. C.) 119 
Fed. 309 ; Madisonville Traction Company v. St. Bernard Mining 
Ccnrpany, 196 U. S. 239, 25 Sup. Ct. 251, 49 L. Ed. 462, and cases 
ttiere cited. 

It is also insisted that the controversy was not separable as to the 
Milwaukee Company, and for tiiat reason jurisdiction of the fédéral 
court does not attach. The Milwaukee Company was the exclusive 
owner of the strip of land lying within its right of way which was 
sought to be condemned, and alone entitled to the entire compensa- 
tion for the taking, if it could be taken at ail. We think.it requires 
no discussion to show that there was clearly a separable controversy 
as between the Central Company and the Milwaukee Company which 
was properly removable to the fédéral court, notwithstanding the 
présence of other défendants owning an interest in other property 
sought to be acquired. Pacific Removal Cases, 115 U. S. 1, 5 Sup. 
Ct. 1113, 29 L. Ed. 319 ; Chicago v. Hutchinson (C. C.) 15 Fed. 129 ; 
Railroad Co. v. McKell (C. C.) 75 Fed. 34. 

With référence to the question sought to be raised, that it was 
not made to appear that the amount in dispute was sufficient to 
give the fédéral court jurisdiction, it is only necessary to say that 
the pétition for removal expressly stated that the amount in dis- 
pute in said controversy exceeds in value the sum of $3,000, 
exclusive of interest and costs. This allégation is sufBcient, although 
there may be no proof given upon the trial to sustain it. Stockvards 
v. Railroad Co., 67 Fed. 35, 14 C. C. A. 290; Fine v. N. Y. (C. C.) 
103 Fed. 337; Lord v. DeWitt (C. C.) 116 Fed. 713; King v. Rail- 
way Co. (C. C.) 119 Fed. 1016. 

Neither is there any merit, we think, in the suggestion that the 
removal was not taken in time. The summons which was issued and 
served on the 16th day of September contained a notice to the effect 
that if the défendant did not appear in the suit within 20 days from 
the service thereof, exclusive of the date of service, plaintif! would 
apply to the court to impanel a jury to assess the compensation. The 
20 day period expired on tlae 6th of October, and included the whole 
of that day. The pétition for removal having been filed and the order 
made within the -20 days, it was in time. Groton Bridge & Man. Co. 
V. American Bridge Co. (C. C.) 137 Fed. 284; A. K. & N. Ry. Co. 
V. So. Ry. Co., 131 Fed. 657, 66 C. C. A. 601. The answer of the Mil- 
waukee Company dénies the right of the Central Company to hâve 
the land condemned to its use on the ground that the Milwaukee 
Company is the owner of the right of way sought to be acquired, 
and is entitled to the sole and exclusive possession therof for tlie 
opération of its railroad. The record shows that the located center 
iine of the Central Company lies whoUy upon the right of way l'f tlic 
Milwaukee Company, from the place of the proposed crossing, south- 
erly for a distance of a half mile and 700 feet. This located Iine is 
from 16 to 23 feet distant from the center Iine of the Milwaukee road, 
and the Central Company proposed to take 33 feet on the east side 
of this located Iine and on the west side ; the strip lying between the 
located Iine and the Milwaukee track as now used. For a portion of 
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this distance the Milwaukee road is constructed through a eut, which 
at places is 2i feet deep, and because of the usual slope of the banks 
of the eut the entire width of the right of way, 100 feet, is occupied 
by the eut. The distance between the two center Unes is 13 feet and 
the width of the Mihvaukee roadbed is 16 feet, so that the 33 feet 
which the Central Company sought to take lies wholly within the 
100 feet of right of way of the Milwaukee Company, and, if appro- 
priated, will exclude that company therefrom and prevent it from 
constructing any additional tracks on the east side of its présent track. 
Référence is made to sections 4 and 16, art. 17, and section 13, art. 
6, of the Constitution of South Dakota, which reads as follows: 

Section 4, art. 17: "The exercise of the right of eminent domain shall 
never be abridged or so construed as to prevent the Législature from taklng 
the property and franchises of incorporated companies and subjecting them 
to pnblic use, the same as the property of individuals. * • * " 

Section 16, art. 17: "Every raiiroad company shall hâve the right with its 
road to intersect, connect with, or cross any other raiiroad, and shall receive 
and transport each the other's passengers, tonnage and cars. * * * » 

Section 13, art. 6: "Private property shall not be taken for public use, or 
daœaged, without just compensation as determined by a Jury, which shall be 
paid as soon as it can be ascertained and before possession 48 taken. * * » " 

The laws of South Dakota, conferring the power of eminent do- 
main upon a raihvay company, are found in subdivision 6 and 7 of 
section 488 and in section 605 of the Civil Code, and read as follows : 

"(6) To cross, intersect, join and unité Its raiiroad with any raiiroad here- 
tofore or hereafter constructed, at any point on its route and upon the grounds 
of such raiiroad corporation, with the necessary turnouts, sidings and switches, 
and other conveniences in furtherance of the objects of its connections. And 
every corporation whose raiiroad is or shall be hereafter intersected by any 
new raiiroad shall unité with the owners of such new raiiroad in forming 
such intersections and connections, and grant the facilities aforesaid; and if 
the two corporations cannot agrée upon the amount of compensation to be 
made therefor, or the points and manner of such crossings and connections, 
the same shall be ascertained and determined in the manner provided by law 
for the ascertainment and détermination of damages for the taking of real 
property." 

"(7) To hâve and to use equal room, ground, rights, privilèges and con- 
veniences for tracks, switches, sidings and turnouts upon any levée, river 
bank or front, steamboat or other public landing, and upon any street, bloek, 
alley, square or public ground within any incorporated town or city, any 
charter or ordinance of any such city or town to the contrary notwithstanding ; 
and to accomplisli this, may adjust, with other corporations, the ground to be 
occupied by each with such tracks, switches, sidings and turnouts ; and if such 
corporations cannot agrée upon such adjustment, and the amount of compen- 
sation to be paid for the purchase or necessary change of location and removal 
of any track previously laid, the same shall be ascertained and determined, 
and the common, mutual and separate rights adjusted in the manner provided 
by law for the ascertainment and détermination of damages for the taking 
of real property." 

"Sec. 505. Every raiiroad corporation incorporated under this act, and any 
raiiroad corporation authorized to construct, operate or maintain a raiiroad 
within this state, has power and is authorized to enter upon any land for the 
purpose of examining and surveying its raiiroad, and to take, hold and ap- 
propriate so much real estate as may be necessary for the location, construc- 
tion and convenient use of its road, including ail necessary grounds for build 
Ings, stations, work shops, dépôts, machine sbops, switches, side tracks, turn 
tables, snow défenses and water stations ; ail materials for the construction of 
such road and its appurtenances, and the right of way over adjacent land 
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fiufficient to enable such corporation to construct and repair its road and the 
right to conduct water to its water stations, and to construct and maintain 
proper drains, and may obtaln tlie rlglit to such reai estate by purchase or 
condemnation In the manner provided by law." 

Whether the provisions of the Constitution, above referred to, 
can be given a construction suiîîciently broad to authorize the Lég- 
islature to provide for the taking of the right of way of one railroad 
by another railroad company, it is unnecessary to décide. It is suf- 
ficient, for the purposes of this case, to say that in our judgment 
the provisions of the Constitution are not self-executing, and that the 
statute above cited does not authorize it. The statute does au- 
thorize one railroad company to cross, intersect, join, and unité its 
railroad with any railroad heretofore, or hereafter constructed, at 
any point on its route and upon the grounds of such railroad corpo- 
ration, with necessary turnouts, sidings, switches, and other conven- 
iences, in furtherance of the objects of its connections, but does not 
authorize one railroad to build its road longitudinally along the 
right of way of another railroad company, and in the absence of ex- 
press authority or clear necessity this cannot be done. The rule is 
stated by Circuit "Judge Dallas, of the Third Circuit, in the case of 
Western Union Telegraph Company v. Penn. Co., 59 C. C. A. 117, 
130 Fed. 362, in the following words : 

"It is well settled that the right of eminent domain may be exercised by a 
corporation in any case, only when granted in express terms or by necessary 
implication and that property held and appiied by one corporation for a 
public use, cannot be appropriated by another for its use without authority 
clearly expressed or which may be implied from the fact that the use claimed 
is absolutely necessary to the accomplishment of the purpose for which the 
claimant corporation was created." Penn. Railroad Companies' Appeal, 93 Pa. 
150; Glover v. Boston, 14 Gray (Mass.) 292; GrofE's Appeal, 128 Pa. 621, 18 
Atl. 431; Cinn. S. & C. R. Co. v. Village Belle Center (Ohio) 27 N. E. 464; 
Lake Erie & W. Rd. Co. v. Board of Co. Com'rs (C. C.) 57 Fed. 945. 

Although corporations engaged in business of a nature which re- 
quires them to serve the public are said to be public corporations, 
they are, in fact, but private enterprises inaugurated for the benefit 
of their stockholders. While railroads are subject to use for the 
public benefit, they are owned, not by the public, but by corpora- 
tions, which so far at least as ownership is concerned are private 
corporations. And if one such corporation may take the property 
of another, so as to deprive the latter of the use to which it was 
devoted, except in cases expressly authorized by the statute, or where 
public necessity demands such taking, there would be no reasonable 
limit to the conditions under which the power of eminent domain 
might be exercised. The full extent to which any of the courts hâve 
gone upon this subject is that the land appropriated to a particular 
public use is not, under ail circumstances, withdrawn from liability 
to be taken by législative authority in the exercise of the power of 
eminent domain for another public use, with this qualification, that 
a spécial grant cannot be construed to authorize subversion of the 
former use, unless such appears, by express words or by necessary 
implication, to be the législative intent. As there is no statute in the 
State of South Dakota which authorizes the taking by one railroad 
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of the right of way of another longitudinally, but the power granted is 
limited to the crossing or intersection of the right of way of another 
Company and the uniting with its railroad, the attempted condemna- 
tion proceeding of a portion of the right of way of the Milwaukeé 
Company longitudinally cannot be sustained. 

One further question may be briefly noticed. Section 488, subd. 6, 
of the Civil Code, confers upon a railroad the right to cross another 
railroad at any point on its route and grounds, and provides that 
when the two corporations cannot agrée upon the amount of com- 
pensation to be made therefor, or the points and manner of such 
crossings or connections, the same shall be ascertained and deter- 
mined in the manner provided by law, for the ascertainment and déter- 
mination of damages for the taking of real property. The amended 
pétition for condemnation did not allège, nor did the évidence show, 
that the Central Company had ever applied to the Milwaukeé Com- 
pany for the right to cross its road, or that the two companies had 
been unable to agrée upon the compensation or upon the point and 
manner of crossing. This, we think, is a condition précèdent to its 
right to condemn the crossing, and that the ruling of the circuit 
court was right. 

The judgment of the Circuit Court is affirmed. 



MAÇON, D, & S. R. CO. et al. v. SHAILER et al. 

(Circuit Court of Appeals, FiftU Circuit. December 5, 1905.) 

No. 1,504. 

1. COBPOBATIONS — SUITS BY STOCKHOLDEB RiGHT TO MAINTAIN. 

Under equity rule 94 a stoclvtiolcler cannot maintain a suit to set aside 
a sale of property by the corporation wliich was not ultra vires, on tlie 
ground of fraud on the part of the président or directors, unless his biU 
shows that he applied to the stoclîholders to take action in the matter, 
setting forth the efforts made by him and the cause of their failure. 

[Ed. Note.— For cases in point, see vol. 12, Cent. Dig. Corporations, §§ 
791-796, 816, 817.] 

2. Same — Suit to Set Aside Sale. 

A minority stoclfholder has no standing in equity to maintain a suit to 
set aside an executed sale of assets of the corporation by a pled^ee, made 
under authority given by the pledge, after matu;ity of the debt secured and 
with the approval of the offieers of the corporation, where the pledge was 
within its powers and it is not alleged that the directors or a majority of 
the stockholders disapprove of the sale, or that they would not ratif.v the 
same, and especially where it appears from the évidence that since the 
filing of the bill the sale has been ratifled and approved by the stoclîholders 
by a large majority. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Southern District of Georgia. 

The bill in this case was flled November 20, 1904, by Robert A. Shailer. a 
citizen of Massachusetts, as a minority stocliholder of the Illinois & Georgia 
Improvement Company, on behalf of himself and other stockholders similarly 
situated, etc., to set aside a sale of the stocks and bonds of the Maçon, Dublin 
& Savannah Railroad Company, Incorporated under the laws of Georgia, made 
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by said Improvement Company to the Atlantic Coast Llne Company, a corpo- 
ration of the State of Connectieut, for the sum of $1,000,000, to enjoln the 
Coast Llne Company from voting the stock or controUing the sald rallroad 
Company, to appoint a recelver for the said rallroad, and to foreclose the first 
mortgage of the said railroad company. The Illinois & Georgia Improvement 
Company was ineorporated in the state of Illinois with a capital of $1,000,000, 
dlvided Into 10,000 shares of $100 each. Shailer allèges himself to be the 
holder of 126 shares. To the bill Ira B. Dupree became by intervention a 
party plaintifî, claiming to own 40 shares. The Maçon, Dublin & Savannah 
Rallroad Company (called herein "railroad company") is a Georgia corpora- 
tion ownlng and operating a railroad from Maçon, Ga., to Vidalia, Ga. The 
Illinois & Georgia Improvement Company is chartered as a construction com- 
pany, with power, among other things, to build railroads, receive railroad secur- 
ities therefor, and sell the same, and repeat like opérations of construction and 
dealing in securities. The improvement company, pursuant to its chartered 
povvei-s, became and was at the times bereinafter stated the owner of $2,040,000 
par value of the shares of the capital stocii, and $1,380,000 par value of the 
flrst mortgage and $500,000 par value of the second mortgage bonds of said 
railroad company. Said stocks and bonds were ail of the stocks and bonds 
of said railroad company. In order to raise money which was expended in 
building and equipping parts of the railroad of said railroad company, said 
improvement company made two loans, one for $750,000, secured by a collat- 
éral trust agreement conveying to the American Trust & Savings Bank, an 
Illinois corporation (called herein "Savings Bank"), $2,040,000 of the capital 
stock, and $1,380,000 of the first mortgage bonds of said railroad company, 
anct one for $150,000, secured by a like agreement conveying to said savings 
bank the entire issue, $500,000, of second mortgage bonds of said railroad com- 
pany. Said securities were delivered to said savings bank . in pledge under 
the terms of said collatéral trust agreements, and were thereafter so held by 
the said bank. 

The debts secured were represented by à séries of negotiable notes of $1,000 
each, held by a number of bona fide purchasers for value before maturity, and 
the holders thereof were entitled to the security of the trust deed and pledge 
held by said savings bank. The earnings of the railroad company never were 
sufflcient to pay the interest maturing on either issue of the bonds. By agree- 
ment with the improvement company, the coupons on said railroad company's 
bonds were not detached or presented for payment The Improvement com- 
pany kept the Interest pald up on its outstanding notes which were secured 
by said collatéral trust and pledge. The improvement company had for a con- 
sidérable time been endeavoring to sell the stocks and bonds of said railroad 
company. January 15, 1901, the stockholders of the improvement company, in 
a meeting at which complainants' stock voted afiirmativeiy, directed the board 
of dlrectors to either sell or pledge thèse securities to raise money, February 
14, 1901, the stockholders agaln authorized the directors to sell tliese securi- 
ties. The inefîectual efforts of the président to sell the securities were from 
time to time reported to the stockholders. In May, 1904, the loans of the 
Improvement company were maturing, and it was necessary that something 
shorild be done to raise money to meet Its debts. Its creditors had notified the 
improvement company that the debts could not be extended. InefCectual ef- 
forts were made to get the stockholders to put up the money on the crédit of 
tiie securities of the railroad company. The savings bank, as trustée, after 
waiting until September 23, 1904, flled its bill in the circuit court of Cool< 
county, 111., to foreclose its collatéral trust agreements, alleging that disputes 
existed between the holders of the notes evidencing the debts secured, as to 
certain priorities of payment claimed by some of said holders. ïiiis bill 
pirayed an ascertainmeut of said debts and the sale of the pledged securities 
by a public judicial saie. On September 27, 1904, G. D. Maclîay, a member 
of the firm of Vermilye & Co., brokers, ofCered W. G. Elliott, who was prési- 
dent of the Coast Line Company, to sell to him and associâtes the entire 
stocks and bonds of said rallroad company for $1,000,000 cash. Mackay was 
authorized to make the sale by Joy Morton, président of the improvement com- 
pany, and the sale was made on September 27, 1904, at the price named. 
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September 28, 1904, a check for $50,000 was deposited to the order of said 
savings bank with the North American Trui?t Company in New York. Oe- 
tober 5, 1904, a mémorandum of sale was drawn up, reciting the sale of said 
securities to said Coast Line Company by said improvement company for 
$1,000,000. This was signed by the improvement company, the owner and 
pledgor, through its président, and a cousent thereto, so far as It had any 
interest, was signed by said savings bank, the pledgee. October 27, 1904, the 
balance of said purehase money was paid. November 30, 1904, the board of 
directors of the improvement company ratified and approved said sale and 
the disposition of said securities. On October 31, 1904, the aforesaid bill, flled 
by the savings bank In the circuit court of Cook county, was dismissed. 

The bill attacks said sale of said securities and soeks to set it aside upon the 
grounds, to wit, that the sale was made by the savings bank, the pledgee at 
private sale, at an inadéquate priée, and that said pledgee occupied a dual 
position as trustée and creditor (being the owner of some of the aforesaid 
notes), and especially after flling its bill in Cook county circuit court eould 
not in equity make such sale; that the sale as made or consented to by the 
improvement company was illégal, because a private sale for inadéquate con- 
sidération made by the président, who was also vice président of the savings 
bank, without authority from either the stockholders or directors of the com- 
pany ; that the sale was of ail the assets of the improvement company, and 
could not be made, except by unanimous consent, as it was a practical disso- 
lution of the company ; that, if such sale was necessary to pay debts, it must 
be by a vote of shareholders and at public auction. It is chargea that the 
Coast Line Company knew ail the facts before it flnally paid for said securi- 
ties. Subséquent to the flling of the bill, to wit, on Feîjruary 20, 1905, the 
annual meeting of the shareholders of the improvement company was held. 
At said meeting complainant sought to hâve the shareholders disapprove said 
sale and direct the recovery of said securities. This was voted down, and, in- 
stead thereof, the sale was In ail things ratified and approved by the share- 
holders by a vote of 4,498 </io shares for, to 641 shares against; the total 
shares outstanding being 7,146 %. On July 11, 1905, the presiding judge 
passed an order continuing a restraining order previously issued, in force un- 
til the final hearing and refusing to appoint a receiver. 

The appellants took an appeal and assign errors as follows ; 

"(1) Because it appears by the bill of complaint that complainant Shailer 
is the owner of only 126 shares, and intervener Ira E. Diipree of only 40 shares, 
of stock out of a total of 7,000 shares of stock in the improvement company ; 
that the matters and things complained of set forth a sale of property as the 
property of said corporation; that any cause of action that may exist to set 
aside or revoke said sale, or in anywise interfère therewith, is a right of ac- 
tion belonging to said corporation ; that complainant does not set forth in his 
said bill any demand made upon said corporation or its board of directors to 
bring this suit, or any good and sufflcient reason in law why such demand 
hath not been made, neither does said bill show any effort to obtain any ac- 
tion on the part of the shareholders of said company in regard to the alleged 
wrongs complained of, and complainant therefore hath no standing in this 
court to maintain this suit. 

"(2) Because the said matters and thSngs complained of, to wit, the sale 
of said stock and securities, are not an act ultra vires of the corporation, but 
are acts intra vires, and the said bill of complaint doth not show that the 
said corporation, or its said stockholders, if application were made to them, 
would not ratify such act if otherwise without authority, or any effort by 
complainant to ascertain whether the said stockholders would or would not 
ratify the said act; wherefore the said complainant is without any standing 
in this court in equity. 

"(3) Because the court erred in rendering the said order and decree of 
July 11, 1905, for that it appears by said bill of complaint that the acts com- 
plained of are acts within the power of said corporation, and such which, if 
not authorized, can be ratified by the said corporation and its stockholders, 
and that It appears that said sale bas been fully completed and consummated 
and the proceeds thereof collected, and a large part applied to the corporate 



588 141 FEDERAL EEPORTBE. 

uses of the sald Illinois & Georgia Improvement Company, and it doth not 
appear tliat any person, save tlie complainants in this bill, liave ever dissented 
therefrom, but tliat ail the rest of said stockholders in said corporation liave 
acquiesced in, ratifled, and approved tlae same, and that tlie same is sucli an 
action as is lawful when approved by sucli number of such stocliliolders of 
said corporation; wtierefore tlie said complainants bave no standing in this 
court, 

"(4) Because the court erred in rendering the said order and decree of 
July 11, 1905, for that it appears by the allégations of said bill of complaint 
that the said seeurities sold were transferred to the American Trust & Savings 
Banlv under lawful authority of said Illinois & Georgia Improvement Com- 
pany, under a contract permitting the same to be sold by said savings banlv, 
at public or private sale ; that the said debt due to said savings bank by 
said improvement company was in default, and that the said savings bank, 
with the assent, consent, and knowledge of the said pledgor, sold said seeuri- 
ties ; and that the proceeds thereof vpere lawfully and properly applied to the 
payment of said debt of the said Illinois & Georgia Improvement Company, 
and no fact is alleged showing that the purchaser of said security had any 
knowledge of any defect of authority in said pledgee to sell said seeurities, or 
any objection on the part of said pledgor to their said sale. Wherefore this 
defendapt saith that it appears upon the bill of complaint that it as said 
purchaser of said seeurities stands in the position of an innocent purchaser, 
for value, from the person clothed with the légal title and power of sale, and 
withont notice of any equities which would impair power of said vendor 
to make said sale, and that therefore there is no equity in said bill to set 
aside the purchase of this défendant. 

"(5) Because the court erred in rendering the said order and decree of July 
11, 1905, for that the complainants seek to set aside an executed sale whereby 
respondent bas purchased the said stock and bonds of the Maçon, Dublin & 
Savannah Railroad Company and pledged by it to the American Trust & Sav- 
ings Bank, and the said complainants hâve made no tender to this respondent 
of the said sums of money paid by it on said purchase, although averring that 
the same hâve been received by the sald improvement company and hâve gone 
to the payment of its debts and other eorporate purposes. 

"(6) Because the court erred in rendering the said order and decree of 
July il, 1905, for that the bill is multifarlous and contains a misjoinder of 
causes of action, in this : the cause of action to set aside and annul the sale of 
said seeurities to this défendant from the American Trust & Savings Bank, 
together with suit to foreclose a mortgage executed to said savings bank by 
the Maçon, Dublin & Savannah Eailroad Company, and to appoint a receiver 
for the property of said railroad company. 

"(7/ Because the court erred in rendering the said order and decree of 
July 11, 1905, for that there is in said bill a misjoinder of parties défendant, 
to wit, the joinder of the Maçon, Dublin & Savannah Railroad Company with 
the other parties défendant in said bill, the said Maçon, Dublin & Savaanah 
Railroad Company having no interest In who may be the owner or be entitled 
to own the stocks and bonds issued by It, and to which it bas no title ; and a 
further misjoinder of parties, to wit, the joinder of the défendants Joy Morton, 
J. P. Soper, B. P. Bipley, W. S. North, William A. Fuller, William P. Smith, 
and A. T. Ewing, against whom no relief whatever is prayed, and from whom 
no answer under oath or answer to interrogations is sought. 

"(8) Because the court erred in rendering the said order and decree of 
July 11, 1905, for that the said complalnant bas a full, complète, and adéquate 
remedy at law for hls alleged grievances. 

"(9) Because the court erred in rendering the said order and decree of 
July 11, 1905, for that the sald bill of complaint contains no equity. 

"(10) Because the court erred in rendering the said order and decree of 
July 11, 1905, for that the évidence showed without dispute that the sale made 
was a lawful sale, and that the complainants as stockholders had no right to 
object thereto. 

"(11) Because the court erred in rendering the said order and decree of 
July 11, 1905, for that the évidence showed that the sale was made by au- 
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thorlty of the corporation Illinois & Georgia Improvement Company and was 
blnding on the complainants. 

"(12) Because the court erred in rendering the said order and decree of 
July 11, 1905, for that the évidence showed that said sale was fully ratlfled by 
the Illinois & Georgia Improvement Company before suit brought and was 
binding on complainants. 

"(13) Because the court erred in rendering the said order and decree of 
July 11, 1905, for that the évidence showed that the sale of said stock, if with- 
out authority, was not void, but voidable ; that no attempt was made by com- 
plainants before said bill was filed to hâve the Illinois & Georgia Improve- 
ment Company, its directors, or shareholders bring such suit or disaffirm said 
sale ; and that subsequently said corporation, through its stocIi;holders, fully 
and lawfully ratifled the same sale. 

"(14) Because the court erred in rendering the said order and decree of 
July 11, 1905, for that the facts in said case showed that complainant had no 
right to any équitable relief of any sort. 

"(15) Because the court erred in rendering the said order and decree of 
July 11, 1905, for that the same is contrary to law. 

"(IG) Because the court erred in rendering the said order and decree of 
July 11, 1905, for that the same is contrary to the principles of equity." 

W. E. Kay, Alex C. King, Minter Wimberly, and Frank H. Scott, 
for appellants. 

Marion Erwin, M. P. Callaway, Saml. Bosworth Smith, and W 
D. Carswell, for appellees. 

Before FARDEE and SHEEBY, Circuit Judges, and MAXEY, 
District Judge. 

After stating the facts above, the opinion of the court was de- 
livered by FARDEE, Circuit Judge. 

The bill in this case is brought by a stockholder of an incorporated 
Company in his own name, to prosecute and vindicate the rights of the 
corporation, and, of course, the ninety-fourth equity rule must be 
complied with or a case made showing such compliance unnecessary. 
The pledge to the savings bank and the subséquent sale complained 
of were within the chartered powers of the improvement company — 
in no sensé ultra vires. The bill charges that the président of the 
improvement company, without any authority from any meeting of 
the stockholders, and vi^ithout any authority conferred upon him 
at any meeting of the board of directors, ratified the sale complained 
of, giving détails of the bargaining and ratification. The thirteenth 
paragraph of the bill is as follows : 

"Your orator further avers and charges that during the time of the occur- 
rence of the matters herein complained of the followiug named persous, named 
as défendants to this bill, constituted, and still constitute, the board of di- 
rectors of the said improvement company, to wit: Joy Morton. président, and 
J. P. Soper, B. P. Ripley, W. S. North, William A. Fuller, William P. Smith, 
A. T. Bwing. Your orator avers and charges, on information derived from a 
certain bill hereinafter more particularly referred to, filed by said the Amer- 
ican Trust & Savings Bank, as trustées for said certiflcate holders and in its 
own behalf, and on information and bellef, that each and ail of said persons 
constituting the said board of directors of the improvement company were at 
the time of the matters herein complained of large holders of said collatéral 
trust certiflcates, and indorsers on said obligations of the said company of the 
said railroad company, by reason of which their individual interests as such 
certiflcate holders became antagonistic to the Interests of your orator and other 
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stockholders of sald Improveinent eompany who were not holders of sald col- 
latéral trust certlflcates. Ypur orator further avers and charges that dur- 
Ing the time of the occurrence of the matters herein complalned of the said 
Joy Morton, président of sald improvement eompany, was also flrst vice prési- 
dent of the said the American Trust & Savings Bank, by reason of which his 
interests beeame and were still more antagonlstie and adverse to the interests 
of the stockholders of the Improvement eompany." 

In the nineteenth paragraph it is said: 

"Tour orator further avers and charges that by reason of the premlses the 
sald sale made by said the American Trust & Savings Bank of said collaterals 
to the said Atlantic Coast Line Company was unfair and unjust, and consti- 
tutes a fraud upon the rlghts of the said improvement eompany and vipon the 
rlghts of your orator and other stockholders thereof similarly sltuate, and that 
the attenipted ratification of said sale made by sald Joy Morton on behalf of 
the said Improvement eompany was without authorlty, and void." 

The affidavit verifying the bill recites: 

"Déponent further says that he was a shareholder of the stock of the Illi- 
nois & Georgla Improvement Company (owuing the shares of said stock stated m 
said blll as owned by'hlm) at the tlme of the transactions of which he com- 
plains in said bill, and that he stllI owns said stock, and that thls suit is not a 
colluslve one to confer on a court of the United States jurisdiction of a case 
of which he would not otherwlse hâve cognizance." 

It is claimed that thèse matters so alleged in connection with the 
■whole case made by the bill dispensed the complainant from applying 
to the board of directors and to the stockholders for relief. 

In the leading case of Hawes v. Oakland, 104 U. S. 450, 36 L. Ed. 
837, which Was immediately followed by the ninety-fourth equity rule, 
it is laid down: 

"We understand that doctrine to be that to enable a stockholder In a corpo- 
ration to sustain in a court of equity In his own name a suit founded on a 
right of action exlsting In the corporation itself, and in which the corporation 
Itself Is the appropriate plaintlff, there must exist as the foundation of the suit 
some action or threatened action of the managing board of directors or trus- 
tées of the corporation which Is beyond the authorlty conferred on them by 
thelr charter or other source of organization ; or such a fraudulent transaction 
completed or contemplated by the acting managers in connection with some 
other party, or among themselves, or with other shareholders, as wlll resuit 
in serions injuiy to the corporation, or to the interests of the other shareholders ; 
or where the board of directors, or a majorlty of them, are acting for tbeir 
own Interest, in a manner destructive of the corporation Itself, or of the rights 
of the other shareholders ; or where the majorlty of shareholders themselves 
are oppresslvely and lllegally pursulug a course in the name of the corporation 
which Is In violation of the rights of the other shareholders, and which can 
only be restràined by the ald of a court of equity. Possibly other cases may 
arise In which, to prevent irrémédiable injury or a total failure of justice, 
the court would be justified in exercising Us powers, but the foregoing may 
be regarded as an outline of the princlples which govern thls class of cases. 
But, in addition to the existence of grlevances which eall for thls kind oî 
relief, It is equally important that, before the shareholder is permitted in 
his own name to Institute and conduct a litigation which usually bolongs to 
the corporation, he should show to the satisfaction of the court that he bas 
exhausted ail the means wlthln his reach to obtain within the corporation it- 
self the redress of his grlevances, or action in conformlty to his wishes. He 
must make an earnest, not a slmulated, effort with the managing body of the 
corporation to Induee remédiai action on thelr part, and thls must be made 
apparent to the court. If tlme permlts or bas permitted, he must show, if 
be fails with the directors, that he hâs made an honest effort to obtain action 
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by the stockhoTders as a body, In the matter of whlch he complalns. And he 
must show a case, if thls is not done, where It could not be done, or It was 
not reasonable to require It" 

In Corbus v. Goldmining Company, 187 U. S. 455-463, 23 Sup. Ct. 
157, 160, 47 L,. Ed. 256, the court, after quoting approvingly the 
above from Havves v. Oakland and reciting the ninety-fourth equity 
rule, says : 

"It must not be understood that a mère technical compliance with the 
foregoing rule is sufBcient and precludes ail inquiry as to the right of the 
stociiholder to inaintaiu a Wll against the corporation. This court wlll ex- 
amine the bill in its entirety and détermine whether, under ail the circum- 
stances, the plaintifE bas made such a showing of wrong on the part of the 
corporation or its officers and injury to himself as will justify the suit. 
The directors represent ail the stoclvholders, and are presumed to act honestly 
and accordiug to their best judgment for the interests of ail. Their judgment 
as to any matter lawfully conflded to their discrétion may not lightly be 
challenged by any stockholder, or at his instance submitted for review to a 
court of equity. The directors may sometimes properly waive a légal right 
vested In the corporation in the belief that its best interests will be promoted 
by not insisting on such right. They may regard the expense of enforcing 
the right or the furtheranee of the gênerai business of the corporation in de- 
termining whether to waive or insist upon the right. And a court of equity 
may not be called upon at the appeal of any single stocliholder to compel 
the directors or the corporation to enforce every right which it may possess, 
irrespective of any considérations. It is not a trifling thing for a stocljholder 
to attempt to coerce the directors of a corporation to an act which their 
judgment does not approve, or to substitute hls judgment for theirs. As said 
in Dodge v. Woolsey, IS How. 344, 15 L. Ed. 401: 'The circumstances of 
each case must détermine the jurisdiction of a court of equity to give the 
relief sought.' " 

If we assume that under the facts averred in the thirteenth para- 
graph of the bill given above the complainant gives some reason for 
not applying to the managing directors of the improvement company 
and from setting forth with particularity his efforts to secure such 
action as he desires, yet we find nothing in the bill to excuse him 
from failure to apply to the shareholders. Counsel argues that com- 
plainant was excused from applying to the shareholders because the 
bill charges fraud ; but the fraud charges are gênerai and do not 
reach the shareholders as parties thereto. If for no other reason, 
it would seem that the bill should be dismissed on this ground. 

If we pass by the ninety-fourth equity rule we find that the bill 
is without sufïicient equity to warrant relief to the complainant. This 
want of equity is particularly pointed out in the second, third, fourth, 
and fifth assignments of error, each one of which seems to be well 
taken. There can be no doubt that under the chartered powers of 
the improvement company the assets acquired from the Maçon, Dub- 
lin & Savannah Railroad Company could be lawfully pledged and 
sold as required to meet the business management or the necessities 
of the company. The improvement company did pledge the assets in 
question in the regular course of business. The bill neither attacks 
the pledge nor suggests bad faith in relation thereto. Three years 
after the pledge, and after long standing default, the pledgee, with 
the consent of the managers of the improvement company, sold the 
assets to pay the secured debt. The complaint is that this sale was 
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madé wîthout due corpôrate consent of the pledgor. The articles of 
pledge granted to the pledgee the power to sell on default at public 
or private sale, and, if they had not so provided, the sale as made, if 
wrongful, was one that could be validated by the ratification of the 
improvement company. It is not alleged that a majority or even 
a considérable minority of the improvement company's shareholders 
disapprove. As counsel well say. 

"Thls blll Is not brought to enjoin the consummation of any sale or the car- 
rying out of an alleged unauthorized act. It avers the act complained of to 
hâve been completed, the property delivered, proceeds of sale received, and ail 
but a small part thereof to hâve been applled to the payment of the corpôrate 
debts. It Is brought avowedly to set aside the executed sale, no matter what 
the board of direetors or any majority of the stockholders, however large, 
may thinU. ïhere is no prêteuse in the bll! that the direetors and a great 
majority of the stockholders do not approve and ratify the sale and would 
60 vote on a submission to them. The bill practlcally charges that they would 
approve. No averment is made why the stockholders, other than complainanta 
or the board of direetors, should not exercise their Judgment and ratify the 
act if they deem that course wlsest. The act complained of being one capable 
of authorizatlon by the board or a given majority of the shareholders, a 
minority who would be boùnd by such action, if taken, cannot, under the al- 
légations of this bill, hâve the sale set aside." 

See Foss v. Harbottle, 2 Hare, 461-488; MacDougal v. Gardiner, 
1 L. R. Ch. Div. 13; Flagg v. Manhattan Railway Co. (C. C.) 10 Fed. 
413 ; North American Land & Timber Co. v. Watkins, 109 Fed. 104, 
48 C. C. A. 254; Metcalf v. American School Furniture Co. (C. C.) 
123 Fed. 115. 

In MacDougal v. Gardiner, supra, James, L. J., said: 

"I am of opinion that thlS demurrer ought to be allowed. I thlnk it Is of 
the utmost Importance In ail thèse companies that the rule which is weii 
known In thls court as the rule In Moziey v. Alston, 1 Phll. Ch. 790, and Tjord v. 
Copper, MIners' Company, 2 Phll. Ch. 740. and Poss v. Harbottle, should be al- 
ways adhered to; that is to say, that nothing counected with Internai disputes 
between the shareholders on behalf of hlmself and others, unless there be some- 
thing illégal, oppressive, or fraudulent, unless there is something ultra vires on 
the part of the company qua company, or on the part of the majority of the 
company, so that they are not fit persons to détermine it, but that every litiga- 
tion must be in the name of the company. If the company really désire It Be- 
cause there may be a great many wrongs committed in a company, there may be 
claims against direetors, there may be claima against officers, there may be 
clîilms against debtors, there may be a variety of things which a company may 
well be entitled to complain of, but which, as a matter of good sensé, they do 
not think It right to make the subject of lltigation ; and it Is the company, as a 
company, which has to détermine whether It wIII make anythlng that Is 
wrong to the company a subject-matter of lltigation, or whether it wlll take 
eteps Itself to prevent the wrong from being done." 

And Mellish, L. J., said: 

"In my opinion, If the thing complained of is a thlng which In substance the 
majority of the company are entitled to do, or If something has been done Ir- 
reguliu'ly which the majority of the company are entitled to do regularly, or 
If something has been done lllegally which the majority of the company are 
entitled to do legally, there can be no use In having a litigation about it, the 
ultimate end of which is only that a meeting has to be called, and then ulti- 
matcly the majority gets its wishes. Is it not better that the rule should be ad- 
hered to that, if it is a thlng which the majority are the masters of , the majority 
in substance shall be entitled to hâve their wlll foUowedî If It Is a matter of 
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that nature, it only cornes to this : that the majority are the only persons who 
can complain that a thing whieh they are entitled to do bas been done.iiTegu- 
larly, and that, as I understand it, Is what bas been decided by the cases of 
Mozley v. Alston and Foss v. Harbcttle." 

Now, in this case, it appears by the record that since the bill was 
filed and before the hearing in the Circuit Court at an annual meet- 
ing held on February 20, 1905, after full report and discussion, the 
stockholders of the improvement company by a large majority in num- 
ber and stock voted down a motion to disapprove the sale complained 
of, and,, instead, voted to ratify and approve the same. The facts 
asserted in the bill and shown on the hearing do not show fraud 
nor négligence and mismanagement équivalent to fraud, nor the 
doing of any act ultra vires, nor even any unwise or injurions a et, 
though as to this last opinions may differ. The pledge was valid, 
the debt was due, the pledgee would not renew, the pledgor was 
unable to pay, except through an advantageous sale of the pledged 
assets, and to secure and effectuate such sale the directors of the 
pledgor Company did the best they could under the circumstances. 
The complainant as a minority stockholder bas no just and équitable 
ground of complaint nor an}' équitable right to represent the com- 
pany in a suit attacking the sale satisfactory to the majority and by 
which the company is unquestionably bound. 

In North American Land & Timber Co. v. Watkins, supra, this 
court (Shelby, J.,) said: 

"Even wbere the management of the majority appears to be unwise and in- 
jurions, equity will not interfère if such management be not dislionest or ultra 
vires, but will require the complaining stockholder to seek relief vvithin the 
corporation. When the management is not shown to be fraudulent or dis- 
honest, and when it is a matter of opinion whether it is wise or unwise, ad- 
vantageous or disadvantageous, if the acts complained of be intra vires, there 
is no authority for equity to interfère. ïo do so would be to place the control 
Indirectly in the hands of the minority whenever Interférence removes from 
control the offlcers selected by the majority. There is certainly no presump- 
tion that a minority stockholder is right, and a majority stockholder is wrong. 
In opinion as to the values and the management of the corporate property." 

We find no equity in complainant's bill. None developed on the 
hearing. There is no case for an injunction to préserve the status 
of assets. 

The intérlocutory decree of the Circuit Court granting an in- 
junction is reversed, and the cause is remanded, with instructions to 
dismiss the bill. 



JOHNSON v. GEORGIA LOAN & TRUST CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. Deceniber 5, 1005. On Rehearing, 

January 30, 1906.) 

No. 1,497. 

Vbndok and Puechasee— Subséquent Purchasee tbom Vendob— Right to 
Protection. 

To entitle a défendant to protection as a bona flde purchaser for value 
and without notice of lands whieh had previously been conveyed by thtj 
grantor, he must allège and prove, not only want of notice, but aiso actual 
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paymept of the purchase moaey, ludependently of the récitals in hls deed, 
^hlch do not constltute proof of such payment 

[Ed. Note.— For cases in point, see vol. 48, Cent. Dlg. Vendor and Pur- 
chaser, § 568.] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Georgia. 

Thf! following Is conceded to be a substantlally correct statement of the 
case: 

Elizabeth Johnson, a citizen and résident of the state of New Yorlî, brought 
her bill in equity against the Georgia Loan & Trust Company, a Georgia corpo- 
ration, with its principal domicile in Bibb eounty, Ga., and against E". G. Arml- 
stead and the other appellees, who are citlzens and résidents of the Northern 
district of Georgia. The purpose of the bill was: (1) To establish a construct- 
ive or implied trust as against the défendant the Georgia Loan & Trust Com- 
pany relative to certain property, the subject-matter of the cause. Complaiu- 
ant contended, and set out facts sufflcient to establish her contentions, that the 
lands in question in equity belonged to her, the légal title, however, being in 
the Georgia Loan & Trust Company, who by construction or implication was 
complainant's trustée, holding a mère naked légal title. Complainant con- 
tended that in equity she was to be regarded as the true owner of the lauds, 
although the légal title was outstanding in the Georgia Loan & Trust Com- 
pany. (2) Complainant sought to hâve her right and équitable title to the 
lands in question set up and established, as against the défendant B. C. Armi- 
stead, who claimed title adversely, and as against the other défendants, who 
were mère tenants of Armistead in possession, and to recover of said défend- 
ants the actual possession of the lands. 

Complainant's bill showed ail necessary jurisdictional facts. It set up that 
the principal défendant, E. C. Armistead, and hls tenants in possession, claimed 
title to the lands in question, the nature, character, and extent of which claim 
was unlînown to complainant ; that such claim was without validity, and was 
subordinate to the right, title, and daim of complainant; that the claim of 
the said Armistead and others was under a common propositor, namely, A. D. 
Martin. The bill further averred that on the 2d day of December, 1889, the 
said A. D. Martin conveyed the lands in question to the défendant the Georgia 
Loan & Trust Company by deed duly executed and recorded, for a considéra- 
tion of $6,000 ; that the Geoi-gia Loan & Trust Company was the agent and 
représentative of the said A. D. Martin for the purpose of securing a loan of 
money, and as such agent and représentative applied to complainant for said 
loan; that complainant pald over to the Georgia Loan & Trust Company, for 
said Martin, in pursuance of the application aforesaid, the sum of $6,000, the 
considération of the deed above referred to from Martin to the Georgia Loan 
& Trust Company ; that the défendant the Georgia Loan & Trust Company, 
instead of talving the deed to said land to complainant, Elizabeth Johnson, took 
the same directly to Itself, as grantee. The bill allèges that, the money — the 
considération of the deed aforesaid— having been furnished by complainant, 
and the défendant the Georgia Loan & Trust Company having taljen title to the 
lands in question to itself, said Georgia Loan & Trust Company became and 
was a niere naked trustée, holding said lands for the beneflt and on behalf of 
complainant, and should be required to convey the légal title to said lands to 
complainant. It appeared from the allégations of the bill that the deed afore- 
said from Martin to the Georgia Loan & Trust Company was made pursuant 
to an act of the Législature of the state of Georgia, as codified in section 1069 
of the Code of 1882 of said state, the pertinent portion of which is as follows : 
"Wheuever any person in this state conveys any real estate by deed to secure 
any debt to any i)ergon loaning or advancing said vendor any money, or to se- 
cure any other debt, and shall take bond for title back to said vendor upon the 
payment of such debt or debts, such conveyance of real property shall p;iss 
the title of said property to the vendee." It was conceded (that is to say, no 
issue was made in this regard) that under the statute law of Georgia and the 
décisions of the Suprême Court of the state a deed of the character iudieated 
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conveyed to the vendee absolute title to the property, and did not eonstitute a 
mère lien thereupon ; that an action of ejectment, or other proper procédure 
for recovery of the aetual possession of the property, could be based upon 
sueh a deed. :)nst as well as upon an ordinary warranty deed. Complalnant's 
bill described the property In question, waived discovery, and prayed spécifie 
and gênerai relief; and the averments of the bill elearly showed that there 
was no adéquate remedy at law. There was no demurrer or plea flled to the 
liill by either one of tl»e défendants, and no answers filed by the Georgia Loan 
& Trust Company or W. B. Patrick, and orders pro eonfesso were duly entered 
in the cause as to thèse défendants. The principal défendant, E. C. Armi- 
Rtead, and the défendants Jep Perry, Willis Whltehead, and C. O. Brazil, filed 
answers; and, the complainant having in due time flled her gênerai replica- 
tions to thèse several answers, the cause was referred to the standing master 
of the court, and further procédure was had as is usual In such matters. 

It Is not material to a proper considération of the cause upon this appeal to 
summarize the answers of E. C. Armistead and the other défendants. It is 
only necessary to say that the principal défendant, E. C. Armistead, claimed 
title to the lands involved in the cause under the foUowing deeds of convey- 
anee : Deed from A. D. Martin to Jesse White, dated 26th day of July, 1892 ; 
deed from Jesse White to F. h. Norville, dated 29th day of November, 1892 ; 
and deed from F. L. Norville to E. C. Armistead, dated I4th day of August, 
1893. It will be observed that the flrst of thèse deeds, namely, from A. D. 
Martin to .Tesse White, is subséquent in date to the deed upon which com- 
plainant relies, namely, the deed of the 2d of December, 1889, from A. D. 
Martin to Georgia Loan & Trust Company, which latter deed had been duly 
recorded at the time of the alleged deed from A. D. Martin to Jesse White. 
Armistead's contention In this regard was that the deed from Martin to the 
Georgia Loan & Trust Company did not describe the lands in question with 
Kutticient aecuracy to eonstitute notice to a subséquent grantee from Martin. 
While there were attached. to Armistead's answer copies of the ehaln of deeds 
upon which he relied, as a matter of fact the alleged deed from Martin to 
Jesse White was not put in évidence by him, and the certiflcate to the copy 
which was attached to his answer was niade by the clerk of the superior 
court of Pike county, Ga., whereas the deed itself was alleged to hâve been 
recorded where It should hâve been recorded under the laws of Georgia, 
namely. In the clerk's ofiîce of the superior court of Jackson cotmty, the county 
in which the lands were located. After taking évidence, considering the plead- 
Ings and argument of eounsel, the master duly filed hls report in the cause. 
Although there was no spécial plea or demurrer in the case, certain questions 
of law, some affecting the jurisdiction of the court, were raised by the de- 
fendants ore tenus upon the hearing before the master. Each and ail of thèse 
questions were determined by the master in complainant's favor. The re- 
port of the master in this particular is quite elaborate, and he cites a number 
of authorities in support thereof. The master also determined ail questions 
of fact raised by the pleadings in complainant's favor, aniong other thiugs 
declding that the défendant the Georgia Loan & Trust Company was a uakcd 
trustée for complainant ; that complainant advanced the purchase money for 
the profierty, which was paid over to Martin, and which furnished the consid- 
ération for 'the deed of December 2, 18S9, from Martin to the Georgia Loan & 
Trust Company ; that in equity the complainant, Blizabeth Johnson, viras the 
true owner of the land, so far as the Georgia Loan & Trust Company was 
concemed, or any other person or persons having notice, aetual or construetive, 
of the deed from Martin to the Georgia Loan & Trust Company, and whose 
claims or rights were acquired from Martin subséquent to the exécution of 
said deed ; that the construetive or implied trust insisted upon by complainant 
should be decreed ; that the cause was cognizable in equity, and by the Circuit 
Court of the United States, etc. Among other things, the master found that 
E. C. Armistead claimed title to the property under A. D. Martin, by virtue 
of a ehain of deeds from Martin down to the said Armistead, the first of 
which was executed by the said Martin subséquent to the exécution of the 
deed by him of December 2. 1889, to the Georgia Loan & Trust Company, 
under which complainant claimed; but he assumed as a fact that in the ab- 
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sence of évidence to the contrary (and there was no évidence on tlie subject) 
the considération expressed in the deeds under which Armlstead claimed was 
actually paid for the land. The resuit of the master's entire report and flnd- 
ings was adverse to complainant; for that the master found that Armistead's 
title, although based upon a junior deed from A. D. Martin, had priority to 
the title or right of complainant, in that the said Armistead was a bona fide 
purchaser without notice, actuaj or constructlve, of the previous deed from A. 
D. Martin to the Georgia Loan & Trust Company. The complainant presented 
to the master her exceptions of fact and of law to his findings and report, 
which exceptions were overruled, and were duly filed as a part of the record 
in the cause. Upon considération of said exceptions, the Circuit Court over- 
ruled each and ail of the exceptions and confirmed the report and findings or 
the master in toto, and thereafter entered up a final decree in the cause 
accordingly. 

J. L. Andersen, for appellant. 
George Westmorland, for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

FARDEE, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

There is évidence in the record, pointed out in the briefs of ap- 
pellant, tending very strongly to show that Armistead had actual 
notice of the conveyance under which appellant claims, and a very 
strong argument is presented to show that he was charged with con- 
structlve notice; but -on both propositions the master and the Circuit 
Court found in Armistead's favor. If the fact that Armistead was a 
purchaser without actual or constructive notice gave him title to the 
lands in controversy as against the prior conveyance to the Georgia 
Loan & Trust Company, we should, under the évidence and the per- 
liaps misleading mistake in the description in the deed, feel con- 
cluded from going into the matter. But the absence of notice will 
not alone protect Armistead as a purchaser. He must be a bona 
fide purchaser for value. In his answer he says that Jep White bought 
the land of Martin for the price of $20 per acre, allowed as a crédit 
on a note held by White against Martin, and entered in his own right, 
having bought said land bona iide, for full value, without notice, etc., 
and that Jesse White sold the land to Norville for full value bona 
fide and executed deed therefor, and that Norville bought said land 
bona fide, for full value, in the utmost good faith, etc., and that he 
(Armistead) bought the land from Norville in the utmost good 
faith, bona fide, and for full value. Nowhere in his answer does 
Armistead aver that either he or White or Norville ever paid any 
actual price or considération in any of the several alleged purchases. 
He attaches to his answer certified copies of a warranty deed from 
Martin to White, reciting a considération paid of $1,500, and a "quit- 
claim and forever défend" deed from Norville to Armistead, reciting 
a considération of $1,500. The record does not show that on the 
hearing before the master the above-mentioned deeds were ofïered 
in évidence, but the appellees' counsel claims that copies of the deeds 
attached to the answer were by agreement used in lieu of originals, 
and the master in his report treats the said copies as in évidence. 
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If the said copies were duly offered in évidence or were put in by 
agreement, no effort was made or évidence offered to supplément them 
with proof as to any actual payment of any considération. In his 
findings of facts, the master says that "in tlie absence of évidence to 
the contrary it is assumed that the considération expressed in the 
deeds was actually paid for the land," evidently considering that the 
récitals in the deeds imported fuU proof. In his third conclusion of 
law the master finds that the défendant iVrmistead is a bona fide 
purchaser, for a valuable considération, without notice, etc. 

In Boone v. Chiles, 10 Pet. 177, 311, 9 L. Ed. 388, an elaborately 
argued and considered case, it was held that a bona fide purchaser will 
r.ot be protected on mère averment or allégation. "The answer setting 
it up is no évidence against the plaintiff, who is not bound to contradict 
or rebut it. [Simon v. Hart] 14 Johns. 63, 74; [Payne v. Coles] 1 
Munf. 396, 397; [Clason v. Morris] 10 Johns. 544, 548; [Leeds v. Ins. 
Co.] 2 Wheat. 383 [4 L. Ed. 266] ; [Lenox v. Prout] 3 Wheat. 527 [4 
L. Ed. 449] ; [Hughes v. Blake] 6 Wheat. 468 [5 L. Ed. 303] ; [Smith 
V. Bruch] 1 Johns. Ch. 461. It must be established affirmatively by the 
défendant, independently of his oath. [James v. McKernon] 6 Johns. 
559 ; [Green v. Hart] 1 Johns. 590 ; [Skinner v. White] 17 Johns. 367 ; 
[Anderson v. Roberts] 18 Johns. 532 [9 Am. Dec. 235] ; [Hart v. Ten 
Eyck] 2 Johns. Ch. 87, 90 ; 4 Bro. C. C. 75 ; Amb. 589 ; 4 Ves. 404, 587 ; 
[Huntington v. Nicoll] 3 Johns. 583. In setting it up by plea or answer, 
it must State the deed of purchase, the date, parties, and contents briefly ; 
that the vendor was seized in f ee and in possession ; the considéra- 
tion must be stated, with a distinct averment that it was bona fide 
and truly paid, independently of the récital in the deed. Notice must 
be denied, préviens to and down to the time of paying the money 
and the delivery of the deed; and, if notice is specially charged, the 
déniai must be, of ail circumstances, referred to, from which notice 
can be inferred; and the answer or plea show how the grantor 
acquired title. Sugden, 766, 770 ; 1 Atk. 384 ; 3 P. Wms. 2801, 243, 
307; Ambl. 421; 2 Atk. 230; [Wormley v. Wormley] 8 Wheat. 449 
[o L. Ed. 651] ; [Potter v. Gardner] 12 Wheat. 502 [6 h. Ed. 706] ; 
[Potter v. Gardner] 5 Pet. 718 [8 L. Ed. 285] ; [Jewett v. Palmer] 
7 Johns. Ch. 67 [11 Am. Dec. 401]. The title purchased must be 
apparently perfect, good at law, a vested estate in fee simple. [Wil- 
son V. Mason] 1 Cranch, 100 [2 I,. Ed. 29] ; [Lambert v. Paine] 3 
Cranch,_ 133, 135 [2 L. Ed. 377] ; [Plurst v. McNeill] 1 Wash. C. C. 
75 [Fed. Cas. No. 6,936]. It must be by a regular conveyance; for 
the purchaser of an équitable title holds it subject to the equities 
upon it in the hands of the vendor, and has no better standing in a 
court of equity. [Shirras v. Caig] 7 Cranch, 48 [3 L. Ed. S60] ; 
[Vattier v. Hinde] 7 Pet. 271 [8 L. Ed. 675] ; Sugden, 722. Such is 
the case which must be stated to give a défendant the benefit of an 
answer or plea of an innocent purchaser without notice. The case 
stated must be made out. Evidence will not be permitted to be given 
of any other matter not set out. [Vattier v. Hinde] 7 Pet. 271 [8 L. 
Ed. 675]." 
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Boone v. Chîles has been cited, approved, followed, and distin- 
guished in a long Une of cases running through fédéral and state 
Reports to the présent time (volume 3, Rose's Notes, 559 et seq.), and 
the ruling above quoted has been particularly followed. Id. 562. 
Some of the cases are directly in point. 

In Smith v. Orton, 131 U. S. Append. Ixxviii, it was held: 

"But, seeondly, the rule which affiords protection to a bona fide purchaser 
without notice has no application to this case. To foring the défense within 
it, It must be averred in the plea or answer, and proved, that the couveyance 
was by deed, that the vendor was seized of the légal title, and that ail the 
purchase money was paid and paid before notice. There must not only be a 
distinct déniai of notice before the purchase, but a déniai of notice before 
payment. Even if the purchase money has been secured to be paid, yet if it 
be not in faet paid before notice, the plea of purchase for a valuable considér- 
ation will be overruled. Jewett v. Palmer, 7 Johns. Ch. (35, 11 Am. Dec. 401 ; 
Vattier v. Hinde, 7 Pet. 252, 271, 8 L. Ed. 675 ; Boone v. Chiles, 10 Pet. 177, 211, 
9 h. Ed. 388 ; Story, Eq. PI. §§ 805, 806." 

In Simmons Creek Coal Co. v. Doran, 143 U. S. 437, 12 Sup. Ct. 
239, 35 h. Ed. 1063, it was held that the récitals in deeds cannot be 
relied upon as proof of the payment of purchase money, citing Boone 
V. Chiles, and numerous other cases. In United States v. California, 
etc., Land Co., 148 U. S. 41, 13 Sup. Ct. 458, 37 L. Ed. 354, again 
Boone v. Chiles is approved. In Secombe v. Campbell (C. C.) 2 
Fed. 358, the plea of innocent purchaser was held bad for not set- 
ting forth the amount of the considération. In Morse v. Godfrey, 
3 Story, 364, Fed. Cas. No. 9,856, it was held "that a transfer of 
property to secure an old debt will not make a party a bona fide pur- 
chaser." In Curts V. Cisna, 7 Biss. 265, Fed. Cas. No. 3,507, it was 
held "that a purchaser under a contract for a deed is not protected 
as a bona fide purchaser." In Nickerson v. Meacham ( C. C. ) 14 Fed. 
884, Lakin v. Sierra Buttes Gold Mining Co. (C. C.) 25 Fed. 342, 
and Davis v. Ward, 109 Cal. 189, 41 Pac. 1010, 50 Am. St. Rep. 29, 
it was held that actual payment before notice must be shown. In 
Watkins v. Edwards, 23 Tex. 447, it was held that proof of the pay- 
ment of purchase money apart from the acknowledgment in deed must 
be made. See, also, Brown v. Welch, 18 111. 346, 68 Am. Dec. 549 ; 
Richards v. Snyder, 11 Or. 510, 6 Pac. 186. 

As Armistead failed to aver the payment of the purchase money 
within the rule laid down in Boone v. Chiles, and as he failed to 
prove such payment under any of the deeds relied on by hirii, he 
cannot be held to be an innocent purchaser for value in bar of ap- 
pellant's equities, although he may hâve had no notice, actual or con- 
structive, of the prior deed to the Georgia Loan & Trust Company. 

J. J. Perry, claimant of 40 acres of the land in controversy, in an 
unsigned and unsworn answer, pleads a purchase from Armistead, 
"in the utmost good faith, bona fide, and paid full value for it with- 
out notice of any equity or claim of complainant or the Georgia Loan 
& Trust Company," etc. ; but he makes no proof to support his answer. 

The decree of the Circuit Court is reversed, and the cause is re- 
manded, with instructions to decree for the complainant below, ap- 
pelant hère, substantially as prayed for in the bill, and against ail 
the appellees in this appeal. 
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On Rehéaring. 

PER CURIAM. On the showing made in this court by E. C. Armî- 
stead, appeliee, it is ordered that our former decree herein rendered 
December 5, 1905, be and the same is amended so as to read as fol- 
lows : The decree of the Circuit Court is reversed, and the cause is 
remanded with instructions to decree for the complainant below, ap- 
pellant hère, substantially as prayed for in the bill and against ail the 
appellees in this appeal, unless upon due cause contradictorily shown 
the Circuit Court shall consider that equity requires a reopening of 
the référence and a recommittal to the master for further évidence 
and report AU the costs of this court to be paid by the appeliee. 



DENVEE OITX TRAMWAY CO. v. NORTON et aL 

SAME V. FRENCH et al. 

(Circuit Court of Appeals, Eighth Circuit November 13, 1905.)! 

Nos. 2,140, 2,141. 

1. TeiaI/— Consolidation of Suits. 

Where separate actions are brought by separate plnlntiffs against the 
same défendants, pendiug in the same court, for peisonal injuries sus- 
talned in the same accident, dependiug upon the same évidence, with the 
only différence in the extent of the injuries to the respective plaintilïs, the 
causes, under section 921, Rev. St. U. S. [U. S. Comp. St 1901, p. 685], are 
properly Consolidated for trial. 

[Ed. Note. — ^Por cases In point, see vol. 46, Cent. Dig. Trial, S 3.] 

2. COUBTS^JUBISDICTIONAX AMOIJNT. 

Under the judiciary act the amount In dispute or matter in eontroversy, 
determining the jurisdiction of the court, Is the amount demanded in the 
pétition in good faith, and not the amount ultiniately recovered. 

[Ed. Note.— For cases In point see vol. 13, Cent. Dig. Courts, §§ 890-897. 

Jurisdiction of fédéral courts as determined by the amount in eontrover- 
sy, see notes to Auer v. Lombard, 19 C. G, A. 75; Tennent-Stribling Shoe 
Co. V. Roper, 36 C. C. A. 459.] 

3. Appeal — Review — Joint Action Against Two Défendants. 

In a joint action against a street car coinpany and an omnibus company 
for Personal injuries to a passenger, resulting from a collision at a 
Street crossing, tried to a jury, with a verdict of not guilty as to the or^ni- 
bus company and guilty as to the street car company, on writ of error sued 
out only by the street car company, no error committed by the trial court 
In favor of the omnibus company can avail the plaintitf In error, except 
In so far as it may bave prejudiced the défense of the plaintiiï in error 
In showlng that the injury resulted from the négligence of the omnibus 
company wlthout the concurring négligence of the plalntifiC in error. 

4. Steeet Railroads — Vehicles — Relative Rights. 

While street cars and drivers of vehicles, equestrians, and pedestrlans, 
as a gênerai rule, bave concurrent rights to occupy the public street cross- 
Ings in a city, the right of the railroad at such point is superior, In tho 
sensé that it is preferential, as to the right of way. 

[Ed. Note. — For cases in point, see vol. 44, Cent Dig. Street Kailroada. 
i 193,] 
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5. Same — Négligence or Motoeman. 

Facts reviewed as to whether or not the motorman was gullty of négli- 
gence In approaching a street crossiug, and held to be a question for the 
jury. 

[Ed. Note. — For cases In point, see vol. 44, Cent Dig. Street Railroads, 
§§ 251, 253.] 

6. Same — Sounding of Gong on Cak Puesdant to City Okdinance. 

Where a city ordinance requires the motorman of a street car on ap- 
proaching a street crossing to Sound a gong within 60 feet of the cross- 
ing, and the évidence tends to show that the gong was not so souudeil, 
but that the driver of the coach approaching the crossing in fact saw the 
car more than 60 feet from the crossing, held, that the court erred in its 
charge In direeting particular attention to the l'allure to- give the sig- 
nal as required by ordinance. 

7. WiTKESSES — Instruction — Intebest of Plaintiff. 

Where the plaintiff in an action for damages on account of personal in- 
juries testifled to material facts respecting the character and extent of 
such Injuries, and especially in contradiction of other witnesses, held, 
that the défendant was entitled to an Instruction to the elïect that while 
under the statute the plaintiff is permitted to testify in her ovvn behaif, 
yet in considering such évidence the juiy may talîe into considération the 
fact that she is directly ihterested in the resuit of the suit. Held, further, 
that the duty to so charge is not met by a gênerai instruction to the effect 
that the jury are the judges of the credibility of the witnesses and the 
weight to be given to the testimony of cach. 

[Ed. Note.— For cases in point, see vol. 46, Cent. Dig. Trial, §§ 490, 493.] 

8. Same — Contbibutoby Négligence of Plaintiff. ' 

While the court does not assent to the proposition that In ail given 
cases contrihutory négligence may not be attributed to a person riding in 
a vehiele with a driver, not the passenger's servant, yet, where tne passen- 
ger Is riding in a coach, the driver not being her servant or under her con- 
trol, on a seat several feet from the driver and at an élévation of seveu 
feet from the ground, held, that contrihutory négligence is not attributable 
to her for either falllng to warn the driver of danger, or in not leaping 
from the coach under the circumstances. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Négligence, §§ 
142, 143.] 

9. Damages — Personal Injuries — Personal Examination of Plaintiff. 

In the fédéral jurisdictlon, in an action for personal injuries, In the 
absence of some enabling statute of the state, the plaintiff cannot, by 
order of court, be required to submlt to a personal examination by a sur- 
geon. AU the rlght the défendant in such instance bas is to make re- 
quest upon the plaintiff to consent to such examination, and in case of 
refusai the défendant should be permitted to disclose such refusai on 
the trial, and comment thereon to the jury, to the plaintifC's préjudice. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 924.] 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Albert Smith (Charles J. Hughes, Jr., and Gerald Hughes on the 
brief), for plaintiff in error. 

Horace N. Hawkins (Baldrige & De Bord, and Ed.nund F. Rich- 
ardson, on the brief), for défendants in error, Norton and French. 

William P. Malburn (Charles S. Thomas and W. H. Bryant on the 
brief), for défendant in error, Denver Omnibus & Cab Company. 
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Before SANBORN, Circuit Judge, and PHILIPS and CARLAND, 
District Judges. 

PHILIPS, District Judge. On the 30th day of July, 1902, the de- 
fendant in error Anna C. Norton, a citizen of the state of Nebraska, 
and the défendant in error Mary B. French, a citizen of the state of 
Texas, were visiting in the city of Denver, Colo. In connection with 
a number of other persons, they hired of the Denver Omnibus & 
Cab Company, a tallyho coach, and rode out in the nighttime to a 
suburban hôtel or resort, where they attended an entertainment. On 
returning to the city about 11:30 p. m., the said coach approaching 
on Logan avenue, at its intersection with Alameda street, was struck 
by a street car of the Denver City Tramway Company running on 
said Alameda street, whereby the coach was overturned and the said 
défendants in error received personal injuries. They brought sepa- 
rate actions, jointly against the two said companies, for damages. 
Over the objection of the plaintiff in error the two causes of action 
were Consolidated by order of court for the purposes of trial. On 
trial to a jury, the jury returned a verdict in favor of the défendant the 
Denver Omnibus & Cab Company, and separate verdicts against the 
Denver City Tramway Company, assessing the damages in favor 
of the défendant in error Anna C. Norton in the sum of $1,200, and 
in favor of the défendant in error Mary B. French in the sum of 
$2,500. To reverse thèse judgments the said tramway company prose- 
cuted writs of error to this court, citing the défendants in error and 
said omnibus and cab company. There are a large number of as- 
signments of error on this record, but we will discuss only such of 
them as we deem material. 

Complaint is made of the action of the court in directing a consoli- 
dation of the two cases for trial. The two actions grew out of the 
same accident, with the same défenses, and depended on the same 
évidence. The only différence being in the matter of damages dé- 
pendent upon the extent of the injury sustained by the respective 
plaintifïs. Such a consolidation was clearly within the judicial dis- 
crétion reposed in the court by section 921, Rev. St. U. S. [U. S. 
Comp. St. 1901, p. 685]. The incidents of the trial disclose no foun- 
dation for the contention that the trial of the two cases to the same 
jury operated injuriously to either party. 

Error is assigned to the alleged action of the court, in impaneling 
the jury, in not allowing the défendant tramway company more than 
three peremptory challenges. This assignment must fail, for the rea- 
son that the bill of exceptions does not show what in fact was the 
action of the court in this particular, or that any exception thereto 
was saved. 

It is also assigned for error that the court did not dismiss the action 
in the case of the défendant in error Anna C. Norton, on the ground 
that the amount really in controversy did not exceed the sum of 
$2,000, exclusive of interest and costs. The amount of damages 
sued for was $10,000. Under the judiciary act the amount in dispute 
or matter in controversy which détermines the jurisdiction of the 
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circuit court in' suits for the recovery of money îs the amount de- 
manded by the plaintiff in the pétition in good faith, and net the 
amount ultimately recovered. Peeler v. Lathrop 48 Fed. 780, 1 C. 
C. A. 93 ; Ung Lung Chung et al. v. Holmes (C. C.) 98 Fed. 323. We 
cannot say, on this record, that the amount demanded by the platn- 
tiflf below was not in good faith. This must be so, where, had the 
jury rendered a verdict on the évidence for a sum exceeding $3,000, 
it could not be said there was not some évidence to support the verdict, 
although in the judgment of the court the sum found by the jury 
might be excessive. 

As the verdict of the jury was in favor of the Denver Omnibus & 
Cab Company, and the défendants in error did not sue out any writ 
of error thereon, the judgment in its favor is not hère for review. 
Only in so far as any misdirection of the court in respect of the lia- 
bility of the omnibus company for the in jury in question may relate 
to and affect the responsibility of the tramway company, is it im- 
portant to consider the contribution of the driver of the coach to the 
accident. The two companies being sued as joint tort-feasors, if the 
négligence of each contributed thereto, they are jointly and severally 
liable for the damages. And as, in the absence of any statute chan- 
ging the rule, there could be neither any apportionment nor contri- 
bution among the wrongdoers of the damages, the tramway com- 
pany is not entitled to a reversai of the judgment on account of any 
error committed by the court in favor of the omnibus company, al- 
though it might appear that such ruling tended unduly to préjudice 
the défense of the tramway company. 

It must be conceded, we think, that there was a failure in the court's 
charge to direct the attention of the jury to some most inculpatory 
acts of négligent omissions of duty on the part of the driver of the 
tallyho coach. A careful reading of his testimony tends to show that 
he entertained the idea that the sounding of the bugle, by the bugler 
on the coach, on its approach in the block next to the intersection of 
L,ogan and Alameda streets, was a sufficient warning to ' any street 
car that might be approaching said crossing of the coming of the 
coach; and that the duty was thereby laid upon the motorman of the 
Street car to heed the approach of the coach, and to see to it that no 
collision occurred, even if it necessitated the stopping of the car to give 
the coach the right of way, notwithstanding the fact, as his évidence 
tends to show, he knew that his view for a considérable distance up 
Alameda street would be interrupted by a building near the corner 
of the two streets. When interrogated by counsel as to whether oi' 
not he stopped his coach, or got down himself or sent forward the 
bugler to reconnoiter to see if the way was safe, or whether he had 
any directions from the omnibus company in regard to crossing the 
car tracks, his answer was, "When you hâve a bugler they are sup- 
posed to blow the danger signal." And further on he said that he 
supposed the car would stop. The clear intendment is that he under- 
stood that in blowing the bugle he had performed his duty, so as to 
put the motorman on the défensive, and that he had a right to go 
heedlessly ahead onto the crossing, without more. The charge of the 
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court in this aspect of the case did not contradict clearly the notion 
of the driver. As if defining the sole duty of the coachman in this 
respect, the charge was: 

If he "appi-oaehed the place of the accident in a careful manner, slackening 
the speed of the horses and blowing the enstomary notes of warnlng on the 
horn, and when the horses were on the track the driver acted In the most 
careful manner possible under the circumstances — and when I refer to cir- 
cumstances hère, I refer to the condition of the Street, the distance from the 
Street to the car track — ^you cannot hold the défendant the Denver Omnibus 
& Cab Company liable for injuries received by its passengers in the accident. 
In other words, if the driver of the coach was a person of compétent skill, and 
in every respect qualifled aud suitabiy prepared for the business in which he 
was engaged (and I think the évidence in this case shows that he was), and 
the accident in which his coach was overturned was not oceasioned by any 
fault or want of skill on bis part, but by the négligence of the other défendant, 
then the défendant the Denver Omnibus & Cab Company would not be liable 
for injuries sustained by a passenger. The car company, however, would be 
liable, if you find from the évidence the injury resulted from the failure of 
the motorman in charge of the car to exercise ordinary or reasonable care in 
the management of the car." 

The minds of the jury were not specifically directed to the exercise 
of that vigilance and caution which the law imposed upon the driver 
in entering upon the railroad track. The law laid upon him, as the 
driver of a coach bearing passengers for hire, a high degree of 
care and circumspection to safeguard them from accidents. This 
is so much so that, where an accident occurs to the passenger during 
the carriage, the law makes it prima facie évidence of liability on the 
part of the carrier, and the burden of proof then shifts to the carrier 
to show the absence of négligence. Knowing, as the driver did, that 
his view up Alameda street was obstructed by the building on the 
corner; knowing, as he did, that he was handling 4 horses, drawing 
a coach filled with 17 people, extending over 30 feet along the street ; 
and knowing, as he claims in his testimony, that on account of a ditch 
near the side of the street it would be impracticable for him to turn 
his horses up or down Alameda street upon the sudden approach of a 
street car — it was his plain duty to hâve approached that crossing in 
the exercise of the utmost vigilance and cautiousness. While the 
gênerai rule in respect of the driver of a vehicle in approaching a rail- 
road crossing, a known place of danger, to stop and listen where his 
view is eut off, may not generally apply to the use of such crossings 
in a city, yet, under the circumstances of this case, it was the driver's 
imperative duty, where, as his évidence tends to show, the heads of 
the lead horses would almost reach the railroad track before the car 
came into full view from his seat, to at least so slacken the speed 
and so slowly approach it that with his horses well in hand he could 
at once bring them to a standstill or turn them, in the event of the ap- 
proach of a street car. On the contrary, his évidence is that he did 
not slacken the speed of the horses, but went in a jogging trot onto 
the track, so that it was impossible to hâve stopped the vehicle readily 
on the approach of the car. If he judged for himself that he could 
clear the track before the car reached him, and that was a reasonable 
judgment, how can the motorman be condemned if he, viewing the 
same situation, reached the same conclusion? 



604 141 FEDERAL EEPOIITER. 

The plaintiffs themselves testified that they saw the car at least a 
half a block down Alameda street as it approached. As they sat on 
the rear seat of the long coach, from his position the driver, had he 
eagerly looked, as he was required to do, should hâve seen the car 
earHer, and necessarily before the lead horses reached the car track. If, 
then, he calculated that he could beat the car across the point of in- 
tersection and lost the race, he was nevertheless responsible to his 
passengers for his misjudgment. And it would hâve been for the 
jury to say, under proper instructions from the court covering the 
facts aforesaid, whether or not the driver's négligence did not occa- 
sion the injury without the concurring négligence of the motorman. 
On this State of facts the court instructed the jury as follows : 

"A Street car company operating its cars, witb electriclty or other motive 
power, upon the streets of a city, does not liave the exclusive right to occupy 
the streets or its own tracks, and at a erossing of a street there is no prier or 
higher right in the street car company for the passage of its cars than there 
is for the passage of any other vehicle. Persons traveiing along the street 
hâve the same right to cross the street that a street car has, and ail persons 
at such crossings are bound to use reasonable care, to see that they get across 
without interfering wlth the rights of other parties." 

While this déclaration, abstractly considered, contains some légal 
truths, it was essentially misleading. It is true that a street car com- 
pany, operating its cars with electricity, has not the exclusive right 
to occupy the streets for its own tracks. But it does hâve a prior 
right, in the sensé of a preferential right of way, over a street erossing 
as against the pedestrian, the equestrian, and the driver of a vehicle. 
Regard must be had to the respective motive powers of the two occu- 
pants of the street, their relation to the public, and their means of 
more or less easily avoiding collision at such junction. A street car 
propelled by electricity or steam is a ponderous machine. It can only 
move on two rails in a direct line. It cannot be turned to either side 
to avoid a collision in front. Its very construction and the principle 
on which it opérâtes are intended for rapid transit. It carries the 
public under demand that it proceed as rapidly as possible, having 
regard to the public welfare and safety. It cannot, therefore, be 
expected or required, every time it approaches a public erossing, to 
stop or check up and take observation as to the app'roach of vehicles, 
equestrians, and pedestrians before it can proceed. It has a right to 
proceed in the use of its tracks on the assumption that the drivers of 
vehicles and others approaching such crossings will take heed of the 
known hazards of such a place; the reasonable, usual speed at which 
such car runs, and the impossibility of its deflection from its single 
course, or of making a sudden stop. 

In Davidson v. Tramway Company, 4 Colo. App. 883, 286, 35 Pac. 
920, 921, the court said, in respect of the easement enjoyed by the 
railroad company, that: 

"It is alvs^ays conceded not to be exclusive, but is generally held to be su- 
perior. Whether or not this Is an accurate description of their right, their 
privilège is undoubtedly a preferential one as against ail other modes of lo- 
comotion along that part of the highway occupied by the track. This conces- 
sion is absolutely essential to the préservation of the rights conferred by their 
franchise, the development of the objects for which they were organized, and 
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for the great beneflt of a very large proportion of the population of the clties, 
whieh must make use of it for the purposes of business and travel. It is évi- 
dent from the later décisions that the preferential use of the Unes of thelr 
track by cable and electric compaules closely proximates the right of exclusive 
use granted or coneeded to steam railways. Ail the courts agrée, however, 
that there stili remains wlth the pedestrian, the users of vehicles aud of horses, 
the old right which they always enjoyed — to use ail of the King's hlghway at 
thelr pleasure and for their conveuience. It is only Insisted that they shaU 
yield the track to the ralhvay company, and shall keep out of the way of the 
cars so far as may be possible, barring the accidents of sudden emergency." 

In Ehrisman v. East Harrisburg, etc., Railway Company, 150 Pa. 
180, 34 Atl. 596, 17 L. R. A. 448, the court, speaking of the right 
of the gênerai public in common with the railway company to use the 
Crossing, said: 

"While this common use is coneeded and is unavoidable în towns and clties, 
the railway companies and the public hâve not equal rights. Those of the 
railway companies are superior. Their cars bave the right of way, and it is 
the duty of the citizen, whetber on foot or in vehicles, to give unobstructed 
passage to the cars. This results from two reasons : First, the f act that the 
car cannot turn out, or leave its track ; and, secondly, for the convenience and 
accommodation of the public. ïbese companies hâve been chartered for the 
reason, in part, at least, that they are a public accommodation. The conven- 
ience of an individual, who seeks to cross one of their tracks, must give way to 
the convenience of the public. It would be unreasonable that a car load of pas- 
sengers should be delayed by the unnecessary obstruction of the track by a pass- 
ing vehlcle." 

In Wilson v. Minneapolis Street Railway Company, 74 Minn. 436, 
77 N. W. 238, it was held that street cars are not confined merely 
to equal rights with the traveling public to use the track, but that 
"the necessary modifications of the gênerai rule, growing out of 
the différence in the nature of the two classes of vehicles, such as the 
construction, motive power, mode of opération, and speed," must be 
taken into account. So it was said in Brown v. Wilmington Railway 
Company, 40 Atl. 936, 1 Pennewill (Del.) 332: 

"It is the duty of the people using the liighway in common with a street rail- 
way company to use reasonable care, stopping, and, if need be, turning out, 
and keeplng of£ the tracks in the présence of danger." 

The superior or preferential right of the street car company to 
the right of way was recognized in Clark v. Bennett, 123 Cal. 279, 
55 Pac. 908; and also in Commonwealth v. Temple, 14 Gray, 69. It 
is to be coneeded that while the street railroad company bas this 
preferential right of way, it bas no right to proceed upon the assump- 
tion that it may take no heed of the probability of encountering, at 
such crossings in a city, vehicles and the like, vi'hich bave the right to 
use the crossing as a common highway. The motorman, in contrpl of 
the opération of his car, must at ail times, in approaching such cross- 
ings, proceed with such care and caution as, while subserving the 
public in rapid transit, he can reduce to the minimum the danger 
to others entitled to its contemporaneous use. The law of Colorado 
did not undertake to define the rate of speed at which a street car 
may run. It did exact of the motorman a degree of vigilance com- 
mensurate with the probable danger to others using the crossing at 
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that hour of the night. While the évidence in this case tends to 
sliow that at the time of night when this accident occurred this cross- 
ing was infrequently used by vehicles, and this fact should be taken 
into considération by the jury in determining the question of the 
motorman's négligence, the fact that vehicles were liable to use the 
Crossing at any time laid upon him the duty of keeping a lookout for 
their approach, and to so hâve his car under such control, with the 
appliances at his command, that he could stop it within a reasonable 
time to avoid collision with a vehicle driven with reasonable care. 

We think that, undef the facts and circumstances disclosed by this 
record, it was a question of fact to be submitted to the jury whether 
or not the motorman's négligence contributed directly to this injury. 
While the évidence on the part of the défendants in error tended to 
show that the car was running at a very rapid rate of speed, the judg- 
ment of the motorman was that he was not exceeding 12 miles an 
hour, and that he was running, within the régulation of the schedule 
time, at the customary rate at the time and place ; and that he thought 
at the rate of speed he was running he could stop his car within about 
40 feet. His testimony further is that when he first became aware of 
the approach of the vehicle he saw the heads of the lead horses as they 
emerged from behind the building. He did not know, and had no 
fact to excite an appréhension, that behind the leading horses were 
coming two other horses and a long tallyho coach. As the driver 
of an ordinary two-horse vehicle, if on the lookout, as he should be, 
might well be assumed to see the approach of the car, and therefore 
could either clear the track or check up or turn aside his horses, so 
as to avoid an accident, the motorman might not unreasonably pro- 
ceed upon the assumption that the driver, in the performance of his 
duty, would keep out of the way. And therefore, Until the situation of 
the vehicle became apparently such as to place the motorman under 
a reasonable appréhension of danger of collision, it was a question 
for the jury to détermine whether the motorman was quilty of culpable 
négligence in not reversing the current and applying the brakes the 
instant he discovered the approach of the horses. The évidence does 
not show that the motorman had any knowledge of the présence of 
a ditch at the intersection of the two streets which might prevent 
the turning of the heads of the horses up or down Alameda street 
when the driver saw the car approaching. 

There is another conspicuous fact in this case. The testimony shows, 
without contradiction, that at or near the street or block immediately 
next to the way the car was coming, it stopped to throw the switch 
and reverse the direction of the car, at which point the gong was 
sounded, and the car had to run only one block before it reached the 
point of accident. The rate of speed which the car gained in running 
the half block before it was seen by the driver necessarily could not 
hâve been very great, there being no spécial incline of the street 
towards the place of accident. The headiight of the car, as well as 
the lights in the car, were ablaze, afïording the driver of the coach 
a much better opportunity to observe the approach of the car than 
the motorman had to observe the approach and position of the ve- 
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hicle. The driver was rather relying on his bugler, while the passen- 
gers, or some of them, were merrily singing. 

It is true that the évidence shows the physical fact that after the 
collision the car ran about 60 feet before it was brought to a stand- 
still, indicating a high rate of speed. The further physical fact ap- 
pears that the horses and the entire coach, save the rear wheels, had 
cleared the track before the car reached the point, leaving it a de- 
ba table matter whether or not it was unreasonable for the motorman, 
up to the time he became aware of the imminence of the danger, to 
assume that the coachman was on the lookout and safely calculating 
that he would clear the track. The motorman furthermore testified 
that as soon as he discovered there was danger he put forth every 
appliance and exertion at his command to stop the car, and expressed 
the opinion that in about 4 feet further his car would hâve been brought 
to a standstill. In explanation of why his car traveled 60 feet after 
the collision, he testified that the contact with the coach broke the 
glass in the front of the car, pièces of which flew into and eut his 
face, when he fell backward, loosening his hold on the brake, which 
threw the force of the car against the reverse current and sent the 
car on by its own momentum. Whether or not this explanation was 
intelligent and satisfactorv was properly a matter for the judgment of 
the jury. Kellegher v. Railway Co., 171 N. Y. 309, 63 N. E. 1096. 

In its charge to the jury the court called attention to the ordinance 
of the city of Denver, which requires the motorman to sound the 
gong within 60 feet of the crossing; and the évidence tended to show 
his failure to do so. It refused the following instruction requested by 
the tramway company: 

"You are instructed that the object of the ordinance requlrlng the ringing of 
a gong or bell is to give the drivers of vehlcles and persons about to cross the 
track of the Denver City Tramway Company warning that the car is approach- 
ing upon said track, and If said driver or person about to go upon the track 
sees the car and knows of its approach as early as they would hâve known of 
such approach if the bell had been rang, then the reason or necessity for the 
ringing of the bell does not exist, and the failure to ring it cannot be the 
cause of the accident ; and if in this case you flnd from the évidence that the 
driver of the vehicle and the plaintifCs herein saw and knew of the approach 
of the car as early as they would hâve known ot it if the bell had been rung, 
as required by the ordinance, then you cannot flnd that the failure, if any ei- 
isted, to ring the bell, was the proximate cause of the injury." 

This instruction should hâve been given. The pétition charged 
négligence "in not sounding a gong or bell or giving any other 
signal prior to reaching said crossing at said time, and plaintiff allèges 
that no gong or bell was sounded by the said défendant prior to reach- 
ing said crossing." The ordinance only required the sounding of the 
gong within 60 feet of the crossing. The sole purpose of this require- 
ment is to give warning to persons about to enter upon such crossing 
of the approach of a car. When, therefore, it appears that the person 
approaching the crossing in fact saw the coming of the car beyond 
the 60-foot limit, he bas ail the notice and warning the sounding of the 
gong could possibly give. In such case no actionable négligence is 
predicable of the failure to sound the gong. When the reason of the 
rule does not exist the rule itself ceases to bave any application. 
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Griffith V. Denver Tramway Company, 14 Colo. App. 504-515, 61 
Pac. 46; Anderson v. Metropolitan Street Railway Company (Sup.) 
61 N. Y. Supp. 899; Frank v. Metropolitan St. Ry. Co. (Sup.) 60 
N. Y. Supp. 616; Smith v. Day et al. (C. C.) 117 Fed. 956; Langlois 
V. Dunn Worsted Mills (R. I.) 57 Atl. 910-911 ; Schvlman v. H. W. 
S. & P. F. Ry. Co. (Super. Ct.) 36 N. Y. Supp. 439-440; Wood v. Penn- 
sylvania R. R. Co. (Pa.) 35 Atl. 699-700, 35 L. R. A. 199, 55 Am. 
St. Rep. 728. The évidence of the plaintiffs themselves is tliat 
they saw the car from half to three-quarters of a block from 
the Crossing, a block being 264 feet; and the driver testified that he 
saw it about 200 or 250 feet away. It is quite évident that it was 
prejudicial error for the court, under such circumstances, to direct 
spécial attention to the requirement of the ordinance and a failure 
of the tramway company to sound the gong within the 60 feet. The 
évidence of the motorman was that the gong was sounded as soon 
as he became impressed with the imminent danger of a collision. 

The court refused to give the foUowing instruction requested by 
the tramway company: 

"You are instructed that In Colorado the plaintifif is by statute permitted to 
testify in her own behalf, but that in considering such évidence you are to 
bear in mind the fact that she Is directly interested in the resuit of the action." 

As the court gave no équivalent for this in its charge, we are of 
opinion that it was error to refuse the request. .Section 858, Rev. St. 
U. S. [U. S. Comp. St. 1901, p. 659], simply déclares that: 

"In the courts of the United States no witness shall be excluded in any 
action on account of color, or in any civil action because he is a party to or 
Interested in the issue tried." 

It leaves such party, when he does testify, still subject to the com- 
mon-law rule of having his testimony weighed by the jury in the 
light of his interest in the case, and to what extent that interest may 
affect his credibility. It is not only proper and usual for the trial 
court to direct attention to such fact (Stewart v. Kindel, 15 Colo. 539, 
25 Pac. 990), but in this case the tramway company was entitled to 
such instruction. The plaintiffs wCre claiming damages for personal 
injuries which were more or less occult, the character and extent of 
which depended much upon the testimony of the plaintiffs. More 
than that, in the case of the défendant in error Mrs. French, when on 
the witness stand she was interrogated as to whether or not she had 
not been trêated or operated upon for some internai disorder prior 
to this accident. The inquiry bore directly upon the matter in issue 
as to whether her présent disability was traceable wholly to the injury 
complained of, or whether it might not, at least in part, be traced to 
an antécédent infirmity. The court, on objection of her coutisel, 
refused to compel an answer. It is true that this error was measur- 
ably cured by allowing the plaintiff in error afterwards to read the 
déposition of the surgeon who had treated and operated upon her. 
The plaintiff in error was entitled, however, in the first instance, to 
hâve her answer the question, so that, if she had denied the fact, her 
contradiction by the déposition of the surgeon might hâve subjected 
her testimony to a gênerai discrédit by the jury. After the surgeon's 
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déposition was read she again took the stand, and, in niany materîal 
respects, contradicted the testimony of this surgeon. Under such con- 
ditions, the plaintiff in error was entitled, as a matter of justice, to 
hâve the attention of the jury drawn directly to her personal interest 
in the resuit of the case, as affecting her credibility, as it bore upon 
the important issue of the amount of damages. While the court, in 
a gênerai way, told the jury that they were the judges of the credi- 
bility of the witnesses, and the weight to be given to the testimony 
of each, this did not sufhciently invite the attention of the jury to a 
considération of the witness' spécial interest in the verdict. Chicago 
& Grand Trunk Railway Company v. Spurney, 69 111. App. 551. 

The tramway company complains of the charge of the court which, 
in efïect, advised the jury that, as the défendants in error had not 
control of the coach or the driver, no contributory négligence was im- 
putable to them for the act of the driver in going upon the street 
car track in front of the car. Without assenting to the proposition, 
as a gênerai rule, that contributory négligence may not be attributed 
to a person riding in a vehicle with a driver not the passenger's serv- 
ant, as applied to the facts of this case there was no basis for at- 
tributing to either of the plaintiffs any négligence contributing to 
the in jury. They were riding on the rear seats of the coach, four 
seats back of the driver. They were not directing the movements of 
the coach. They did not apprehend any unusual danger until the 
car was so near as to hâve rendered unavailing any warning they 
might hâve given the driver. The seat on which they were riding 
was elevated about seven feet above the ground. Any attempt, there- 
fore, by them to leap from their perch, might, and probabiy would, 
hâve been more disastrous to them than to retain their position. No 
matter, therefore, how broad or favorable the charge of the court re- 
specting the rule of contributory négligence, no injury resulted there- 
from to the plaintiff in error. 

Complaint is made of the ruling of the court in the progress of 
the trial in refusing the request of the plaintiff in error to permit 
it to hâve the défendants in error examined by a surgeon of its sé- 
lection or by indiffèrent surgeons selected by the court. Before the 
conclusion of the trial, however, counsel for défendants in error con- 
sented in open court to submit their clients to such examination. 
Under the ruling of the Suprême Court in Union Pacific Railway 
Company v. Botsford, 141 U. S. 250, 11 Sup. Ct. 1000, 35 L. Ed. 734, 
and Camden, etc., Railway Company v. Stetson, 177 U. S. 173, 20 
Sup. Ct. 617, 44 L. Ed. 721, it is held that in an action for personal 
injuries, in the absence of some enabling statute of the state, the 
plaintiff cannot by order of court be required to submit to a personal 
examination by any surgeon. Ail the right the défendant has in such 
instances is to make the request upon the plaintiff to consent to such 
examination, and in case of refusai the défendant should be permitted 
to disclose such refusai on the trial and comment thereon to the jury 
to the plaintiff 's préjudice. Turquand v. Strand Union, 8 Dowling, 
201 ; Bryant v. Stilwell, 24 Pa. 314, approved in Union Pacific Ry. Co. 
V. Botsford, 141 U. S. 254-255, 11 Sup. Ct. lOQO, 35 L. Ed. 734. 
141 F.— 39 
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It results that the judgments against the plaintiff in error must 
be reversed, and the causes remanded for new trial in conformity 
with this opinion. The writs of error sued out against the Denver 
Omnibus & Cab Company are dismissed, at the cost of the plaintiff 
in error. 



CAMPBELL et al. v. GOLDEN CYCLE MIN. CO. et aL 
(Circuit Court of Appeals, Eighth Circuit. November 22, 1905.') 

No. 2,280. 

1. Courts— Circuit Court of Appeals— Jubisdiction—Dismissal for Lack op 

JUBISDICTION BELOW. 

Where tbe jurisdiction of the Circuit Court is iu issue, and is decided 
in fa ver of the défendant, the Circuit Court of Appeals has no jurisdiction 
to review the décision, slnce it disposes of the case, and the plaintifll 
must hâve the question certified and take his appeal or writ of error to 
the Suprême Court 

[Ed. Note. — Review of jurisdiction of Circuit Courts, see note to Ex- 
celsior Wooden-Pipe Co. v. Bridge Co., 48 C. C. A. 351.] 

2. Same — It Has Jurisdiction of Dismissal on the Mbeits. 

Where the question of jurisdiction is in Issue, and the jurisdiction is 
sustained, and a judgment or decree is rendered in favor of the défendant 
upon the merits, the Circuit Court of Appeals has jurisdiction to review it 

[Ed. Note. — For cases in point, see vol. 13, Cent Dig. Courts, § 1099.] 

3. Same — General Decree of Dismissal. 

A decree of dismissal without more is a decree that the court has 
jurisdiction, and that there are no merits in the case. It renders every 
Issue in the suit res adjudicata, and is revlewable by the Circuit Court of 
Appeals. 

4. Same — ^Pedesal Court — Jubisdiction — Suit in Equitt. 

A suit in equity, dépendent upon a former suit of whlch the fédéral 
court had jurisdiction, may be malntained in that court, without diversity 
of citizeuship or a fédéral question, (1) to aid, enjoin, or regulate the 
original suit; (2) to restrain, avold, explain, or enforce the judgment or 
decree thereln; or (3) to enforce or adjudlcate liens upon or claims to 
property in the custody of the court In the original suit 

5. Same — ^Dépendent Cause of Action Essential to Jubisdiction. 

A dépendent cause of action, a cause of action for one of the purposes 
above specifled, is indispensable to the jurisdiction of a dépendent suit, 
although atter jurisdiction Is acquired by means of such a cause the 
court may détermine in a proper case the entire controversy between the 
parties relatlng to its subject-matter. 

6. Same — Dépendent Suit — Parties Who May and Mat Not be Joined. 

A dépendent suit cannot be maintained to adjudlcate the claims of 
those who were not parties to or in prlvlty wlth the original suit, except 
in the case of those who claim an interest in the property In the custody 
of the court. 

With this exception the claims of those who are not parties to the 
original suit, wnich accrued before its commencement, may be lawfully ad- 
judlcated in an original suit only, to the jurisdiction of which diversity of 
citizeuship or a fédéral question is indispensable. 

7. iNJUNCTIONl— PBOSECUTION OF ACTIONS — ESTOPPELS IN PAIS— WHEN AVAIL- 

ABLE As'DeFENSES AT LaW IN FeDEBAL CoUBT. 

Estoppels in pais are avajlable at law In the fédéral court In défense of 
actions of ejectment, trespass, and conversion, and form no basls for the 
prohibition of the prosecUtion of such actions. 
(Syllabus by the Court) 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

The Theresa Gold Mining Company, a corporation of the state of Colorado, 
was the owner of the Theresa Iode mining claim. The Golden Cycle Mining 
Company, a corporation of the state of West Virginia, was the owner of the 
Légal Tender and La Bella Iode mining claims. The Theresa Company 
claimed that four veins of ore, whose apexes were within the surface Unes of 
the Theresa mining claim, passed througU the vertical side Une of the Cycle 
Oompany's claims on their dip, and that the Cycle Company had removed ores 
therefrom. Thereupon the Theresa Company brought an action at law against 
the Golden Cycle Company for the possession of those portions of thèse four 
veins which were within the vertical side Unes of the Légal Tender and the 
La Bella mining claims, and for $250,000 damages for ore, which the plaintiff 
alleged the Cycle Company had broken down and removed from thèse parts of 
the veins. After this action had been commenced IPrank J. Campbell and 
others, who held a minority of the stock of the Cycle Company, exhibited a 
bill in equity in the court below against hoth corporations, John T. Milliken, 
L. E. Hill, and others to enjoin the prosecution of the action at law, to compel 
the Theresa Company and L. E. Hill to set forth in the suit in equity and bave 
adjudicated ail their claims to any interest in the Légal Tender and the La 
Bella Iode mining claims and in the ores that had been removed therefrom, to 
enjoin the bolders of the majority of the stock of the Cycle Company from 
taking any part in the litigation regarding thèse claims, and for further relief 
that was not speclfled. The bill was voluminous. It covers 32 printed pages 
of the record, and contains averments of many facts and circumstances, which 
it is unnecessary to recount. It is sufflcient to say that the alleged grounds 
for the relief sought by the bill are that the défendant, Milliken, who is the 
président of the Cycle Company, and one Logan, each own stock in each cor- 
poration ; that they control a majority of the stock of the directors and of- 
ficers of each corporation ; that they and the two corporations hâve conspired 
together to transfer to the Theresa Company the property of the Golden Cycle 
Company by means of the action at law ; that Milliken and the majority of the 
board of directors of the Cycle Company will not interpose or prove the dé- 
fenses to that action which that company bas, and will not permit the com- 
plalnants to do so ; that the Cycle Company bas équitable défenses to the ac- 
tion which are not available at law ; that the défendant Hill held a lease for 
the term commencing October 6, 1902, and ending October 7, 1906, of the 
Theresa mine, and a privilège of working it through the shafts, levels, and 
cross-cuts of the Cycle Company, by virtue of which he was entitled to 85 per 
cent, of the smelter returns from his opérations; that for a large portion of 
the time he was also an offlcer of the Cycle Company; that the défendant 
Holman was superintendent of Hill's opérations under the lease, and also of 
the opérations of the Cycle Company ; that under Hill's lease he was entitled 
to 85 per cent of the ore taken from the ground of the Cycle Company which 
belonged to the Theresa Company; and that Milliken, Hill, and Holman, as 
officers of the Cycle Company, had used Its money, with the knowledge of the 
Theresa Company, to develop In the ground the appearance of a longitudinal 
discovery vein in the Theresa claim, and of a valid claim against the Cycle 
Company for the relief sought in the action at law, when, in truth and in 
fact, there never was any such discovery vein, or any ground for any such 
claim. The Theresa Company, Milliken, and other défendants deraurred to 
tUis bill upon many grounds ; and the error speclfled upon this appeal is that 
this demurrer was sustained and the bill was dismissed. 

Charles J. Hughes, Jr. (Branch H. Giles, K. C. Schuyler, and 
Charles F. Potter, on the brief), for appellants. 

Tyson S. Dines and W. H. Bryant (H. McGarry, E. E. Whitted, 
O. L. Dines, P. H. Holme, Joël F. Vaile, and C. W. Waterman, on 
the brief), for appellees. 
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Before SANBORN, Circuit Judge. and PHILIPS and CARLAND, 
District Judges. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The bill in equity which was exhibited in this suit disclosed no 
fédéral question and no diverse citizenship of a nature to give to the 
Circuit Court jurisdiction of the parties and the subject-matter, and 
thèse facts furnish one of the grounds of the demurrer which was 
sustained by the Circuit Court. If the jurisdiction of the Circuit 
Court is in issue and decided in favor of the défendant, the Circuit 
Court of Appeals has no jurisdiction to review the décision, because 
it disposes of the case, and the plaintiff must hâve the question cer- 
tified and take his appeal or writ of error to the Suprême Court. 
U. S. V. Jahn, 155 U. S. 109, 114, 15 Sup. Ct. 39, 39 L. Ed. 87. 
Counsel for the appellees moved to dismiss this appeal upon this ground. 
But an examination of the record has brought to our attention the 
fact that, after the court had entered a decree that the demurrer should 
be sustained and that the bill should be dismissed for want of juris- 
diction, it set that decree aside, and rendered another to the efïect that 
the demurrer be sustained and the bill be dismissed out of court at 
the cost of the complainants. A gênerai decree of dismissal without 
more is a decree that the court has jurisdiction, and that there are no 
merits in the case, and it renders every issue in it res adjudicata. 
Indian Land & Trust Co. v. Shoenfelt, 68 C. C. A. 196, 198, 135 Fed. 
484, 487. The conclusion is unavoidable that the bill in this case 
was dismissed by the court below, not because it was of the opinion 
that it was without jurisdiction to hear and détermine upon their 
merits tlie questions which the bill presented, but because it did hear 
and consider them, and determined that there were no merits in the 
case of the complainants. The suit falls in the second cl'ass of cases 
specified in U. S. v. Jahn, where the question of jurisdiction is in issue 
and the jurisdiction is sustained, and then a judgment or decree is 
rendered in favor of the défendants upon the merits. In that class 
of cases the Circuit Court of Appeals has jurisdiction to review the 
décision below. The motion to dismiss the appeal must accordingly 
be denied. 

The suit in hand cannot stand as an original suit, because no féd- 
éral question is involved in it and the requisite diversity of citizen- 
ship does not exist. But a suit in equity, dépendent upon a former 
suit of which the fédéral court has jurisdiction, may be maintained 
in the' absence of a fédéral question and of diversity of citizenship 
(1) to aid, enjoin, or regulate the original suit; (3) to restrain, 
avoid, explain, or enforce the judgment or decree therein; or (3) to 
enforce or obtain an adjudication of liens upon, or claims to, prop- 
erty in the custody of the court in the original suit. Such a suit is but 
the continuation in a court of equity of the original suit, to the end 
that more complète justice may be accomplished thereby. A défend- 
ant may maintain a suit in equity of this nature against a plaintiff 
and those in privity with the original action to enjoin the prosecution 
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of an action at law or the enforcement of a judgment at law until 
an équitable défense, wliich is not available at law, has been deter- 
mined. Logan v. Patrick, 5 Cranch, 288, 3 L- Ed. 103 ; Dunn v. Clarke, 
8 Pet. 1, 8 L. Ed. 845; Cortes v. Thannhauser (C. C.) 9 Fed. 226; 
îohnson v. Christian, 125 U. S. 642, 8 Suo. Ct. 1135, 31 L. Ed. 820; 
Aldrich V. Campbell, 97 Fed. 663, 38 C. C. A. 347 ; Wehrman v. Conk- 
lin, 155 U. S. 314, 15 Sup. Ct. 129, 39 L. Ed. 167. The stockholders 
of a défendant corporation, which has fraudulently permitted a decree 
against it, may sustain a dépendent suit against the complainant and 
other parties interested in the fraudulent decree to set it aside. Carey 
V. Houston & Texas Railway, 161 U. S. 115, 16 Sup. Ct. 537, 40 L. 
Ed. 638. A party to an action at law may successfully exhibit a dé- 
pendent bill to avoid fraudulent conveyances made to prevent the 
collection of his claim from his debtor, who was a party to the original 
action. Dewey v. West Fairmount Cas Coal Co., 133 U. S. 329, 8 Sup. 
Ct. 148, 31 L. Ed. 179. A bill to construe orders and decrees in a 
former suit in equity is a dépendent bill, and may be sustained against 
those who claim under, or are interested in, the orders or decrees whose 
interprétation is sought. Minnesota Co. v. St. Paul Co., 2 Wall. 609, 
634, 17 L. Ed. 886. And parties who claim property or liens upon, 
or interests in, property which is in the custody of a fédéral court in 
a former action may bring a dépendent suit in equity against the 
parties to such an action and those claiming under them to enforce 
their claim. Freeman v. Howe, 24 How. 450, 460, 16 L. Ed. 749; 
McBee v. Railway Co. (C. C.) 48 Fed. 243, 246; Widaman v. Hub- 
bard (C. C.) 88 Fed. 806. 

But a cause of action in equity either to aid, restrain, or regulate 
an original action or suit of which the fédéral court has acquired 
jurisdiction, or the judgment or decree therein, or to détermine claims 
to property in the custody of the court in such an original suit or 
action, is indispensable to the maintenance of a dépendent suit. 
When a cause of action of this nattire exists, and a court of equity 
has acquired jurisdiction of the subject and of the parties by means 
of it, it may undoubtedly draw to itself and décide ail the issues 
between the parties, relative to the subject-matter, and détermine the 
entire controversy. But without such a dépendent cause of action 
it has no jurisdiction in equity, and, in the absence of diversity of 
citizenship or a fédéral question, it can grant no relief. In Johnson 
V. Christian, 125 U. S. 642, 643, 8 Sup. Ct. 1135, 31 L. Ed. 820, for 
example, Johnson had obtained a judgment in ejectment for the pos- 
session of the land of Christian, when the latter brought suit in equity 
to enjoin the enforcement of this judgment on the ground that he 
had an équitable défense to it, of which he was not permitted to 
avail himself at law, and he also prayed to remove the cloud of a deed 
of the land to Johnson. The court granted the entire relief sought, 
but it would hâve had no jurisdiction to remove the cloud of the deed 
or to quiet the title to the premises, unless there had been a good 
cause of action to restrain the enforcement of the judgment in eject- 
ment. Dunn v. Clarke, 8 Pet. 1, 3, 8 L. Ed. 845. Does the bill in the 
suit under considération state facts sufficient to constitute such a cause 
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of action ? For the purpose of the décision of this case the proposi- 
tion is conceded that the complainants hâve set forth facts sufficient 
to entitle them to interpose and to prove the défenses vvhich are pleaded 
to the action at law by means of counsel of their own sélection, and 
that they hâve every claim to the relief they seek in this suit that the 
Cycle Company itself would hâve. In the suit in hand they do not 
seek any order or decree that they may be permitted to défend the 
action at law. The only relief they ask is (1) the prohibition of the 
prosecution of the .action at law by the Theresa Company; (2) the 
quieting of the title of the Cycle Company to ail the ores that were 
or are within the vertical side lines of its Iode mining claims; and 
(3) the inhibition of the Golden Cycle Company, its officers and the 
majority of its stockholders and directors, from taking any part in the 
litigation of any claims made by any of the parties to this suit to the 
property in controversy, and permission for the complainants to ab- 
solutely control and direct, on the part of the Cycle Company and 
those interested in it, ail the litigation that may arise in this suit. 

The second and third divisions of the relief which they seek dépend 
in no way upon the action at law, but are justifiable in an origina' 
suit between the parties, regardless of the further prosecution or dé- 
fense of the action between the corporations. They are conditioned, 
not by the prosecution or the stay of the action at law, but by the 
possession of the property by the Cycle Company, by the assertion 
of invalid claims to it by the Theresa Company and Hill, and by the 
collusive or fraudulent refusai of the Cycle Company, its directors 
and officers, to proceed faithfully and vigorously to defeat thèse claims. 
The relief sought in thèse two divisions of the prayer may undoubt- 
edly be granted, if a cause of action for the other relief prayed, the 
inhibition of the prosecution of the action at law, as stated in the 
bill, be proved, upon the ground that whenever a court of equity 
has acquired jurisdiction of the subject-matter and the parties it may 
détermine ail the controversies between the latter, relative to the 
subject of the litigation. But the causes of action for the quieting 
of the title to the property and for the exclusion of the Cycle Company, 
its officers and tlae majority of its stockholders and directors, froni 
taking any part in the conduct of this suit, form no basis for a suit 
dépendent upon the original action at law. The only foundation for 
such a suit is the alleged cause of action for the prohibition of the 
prosecution of the action at law. That the nature and purpose of the 
suit under considération hâve not been misapprehended appears froni 
one of the opening statements of counsel for the complainants in their 
brief. They write: 

"The primary purpose of the complainants In commencing the suit was to 
restrain the Theresa Company, one o( the appeilees herein, from pi-oseeuting 
further a suit pending at law In the Circuit Court aforesaid, and instituted 
by that company agaiust the Cycle Company, another of the appeilees herein, 
and to lltigate and settle finally in the equity suit, where the complainants 
as stockholders, could properly appear, the claims of the Theresa Company to 
the property of the Cycle Company Involved in the suit at law." 

The question therefore becomes whether or not the complainants 
hâve stated facts in their bill sufficient to entitle them to an in j une- 
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tion against the prosecution of the action at law by the Theresa Com- 
pany at the hands of a court of equity. The issue in that action is 
clear and single. It is whether or not veins of ore, whose apexes are 
within the surface boundaries of the Theresa Company's Iode mining 
claim, pass on their dip through the vertical side line between its 
claim and the Iode mining claims of the Cycle Company, so that the 
ores in those veins between the vertical side lines of the Cycle Com- 
pany's mining claims were and are the property of the Theresa Com- 
pany. This is a simple question of fact. The Theresa Company 
has the right, under the common law, and under the Constitution of 
the United States, to its trial by jury in the action it has commenced, 
unless there is some reason why, in equity and good conscience, it 
should not be allowed to exercise its right to such a trial. Const. U. S. 
Amend. art. 7. The only ground for the inhibition of this trial by the 
jury, and the décision of the question of fact in issue by a court of 
equity, which the bill in this case discloses, is that the complainants 
and the Cycle Company hâve two alleged équitable défenses, of which 
they contend they may not avail themselves in the action at law. 
Thèse défenses are that the Theresa Company is estopped from as- 
serting its claim to the ores in the portions of thèse veins within 
the vertical side lines of the Cycle Company's mining claims (1) be- 
cause Hill and Holman, while they were officers of the Cycle Com- 
pany, unlawfully devoted their time and énergies, and the shafts, 
levels, cross-cuts, and money of the Cycle Company to work under 
the lease which Hill had obtained from the Theresa Company, and 
to the development of the unfounded claim of the Theresa Company 
to thèse ores, which is the basis of the action at law, and (2) be- 
cause Hill, Holman, Milliken, and McGarry conspired with the The- 
resa Company to use, and did use, the money, shafts, levels, and cross- 
cuts of the Cycle Company to develop the claims of the Theresa Com- 
pany which are the foundation of the action at law ; that thèse claims 
are baseless and would never hâve had even the appearance of claims 
without the unlawful action of the officers of the Cycle Company; 
and that the Theresa Company has accepted the benefit of their acts. 
There are several reasons why thèse alleged estoppels furnish 
no tenable ground for the prohibition of the prosecution of the action 
at law. In the fîrst place they rest on the allégation and the assump- 
tion that the claim of the Theresa Company to the ore in the ground 
of the Cycle Company is baseless. If the Theresa Company was or 
is the owner of thèse ores, if thèse ores were or are in veins whose 
apexes run longitudinally along the surface of the Theresa Company's 
claim, there is no foundation for the estoppels, and the question 
whether or not thèse ores were or are in such veins is a question 
of fact, of which the Theresa Company has the right to a trial by 
jury in the action at law. If, upon such a trial, the jury find that thèse 
ores were or are the property of the Theresa Company, the fact that 
the ofHcers of the Cycle Company conspired with the Theresa Com- 
pany to demonstrate this fact, and used the money or property of the 
Cycle Company to disclose the truth, cannot estop the Theresa Com- 
pany from asserting this truth and recovering the property, for it 
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was the duty of both cpmpanies alike to ascertain the fact, to make 
it known, and to respect and protect the rights of each other. If, on 
the other hand, the jury find that there were or are no ores in the 
ground of the Cycle Company in veins whose apexes were in the 
Theresa claim, the Theresa Company will be entitled to no recovery, 
and the alleged estoppels become immaterial. Again, the bill does 
not contain averments of the indispensable éléments of an équitable 
estoppel. Thèse are knowledge and misrepresentation of facts by the 
parties to be estopped, ignorance of the facts, and injurious change 
of situation by the victim in reliance upon the misrepresentation. 
There is no allégation that either the Cycle Company or the com- 
plainants were ignorant of the alleged fact that the claim of the The- 
resa Company was baseless or of any injury, action, or change of 
position by any of them in the mistaken belief that the représentation 
by any one of the validity of that claim was true. And finally, if 
the averments of the bill were sufEcient to raise the estoppels claimed, 
they would be no more than estoppels in pais, and would be as avail- 
able in défense of the action at law as in support of a suit in equity. 
Dickerson v. Colegrove, 100 U. S. 578, 584, 25 h. Ed. 618 ; Kirk v. 
Hamilton, 102 U. S. 68, 78, 26 L. Ed. 79. The bill présents no 
équitable défense to the action of the Theresa Company which is 
not available at law to defeat it, and it discloses no other ground 
for the prohibition of its prosecution. 

Not only this, but the complainants hâve joined in this bill, and 
they seek affirmative relief against L. E. Hill, who is not a party or 
a privy to the original action at law, and whose claims, if any, accrued 
prior to its commencement. Persons who are not parties to the 
original action, but who claim some lien upon, or interest in, the 
property in the custody of the court, and those who come into privity 
with the parties to the original action after its commencement, may 
properly be made parties to a dépendent bill, and their claims and 
rights may be adjudicated thereunder. But a fédéral court may not 
lawfully détermine the rights of those who do not fall within thèse 
classes otherwise than by an original suit, to its jurisdiction of which 
diversity of citizenship or a fédéral question is indispensable. There 
is no property in the custody of the court in the action between the 
corporations. Ail the rights and claims of the défendant Hill arose 
under a lease from the Theresa Company, made more than two years 
before the action at law was commenced. He was therefore neither 
a party to that action, nor has he come into privity with it or with 
any party to it since its commencement. So far as the bill sets forth 
and seeks the adjudication of his claims, it is therefore an original, and 
not a dépendent, bill, and for that reason it cannot be sustained. In 
Dunn V. Clarke, 8 Pet. 1, 3, 8 L. Ed. 845, a judgment in ejectment had 
been rendered in favor of Graham, and Dunn held the land recovered as 
a trustée under the will of Graham, who had died. A dépendent suit 
against Dunn and others to enjoin the exécution of this judgment and 
for other relief was exhibited. The court said : 

"If Graham had llved, the Circuit Court might hâve issued an injunctlon to 
his judgment at law, without a personal service of process, except on his 
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counsel ; and, as Dunn is his représentative, the court may do the same thing 
as against him. ïhe Injunctlon bill is not considered an original bill between 
the same parties, as at law ; but if other parties are made in the bill, and dif- 
férent interests involved, it must be considered, to that extent at least, an 
original bill, and the jurisdiction of the circuit court must dépend upon the 
citizenship of the parties. In the présent case several persons are made de- 
fendants who were not parties or privies to the suit at law, and no jurisdiction 
as to them can be exercised by this or the Circuit Court" 

The facts set forth in this bill are insuffîcient to sustain a dépend- 
ent suit, because they disclose no équitable ground for the prohibition 
of the prosecution of the action at law, which is the only alleged 
basis for such a suit presented by the bill, and because those who are 
neither parties nor privies to the action at law are joined as parties 
in the bill, and an adjudication is sought in this suit of rights and 
interests not involved in the action at law, in the absence of diversity 
of citizenship, or of a fédéral question, the indispensable conditions 
of jurisdiction to détermine rights and interests of this character. 
For thèse reasons the demurrer was rightly sustained. Since, how- 
ever, the complainants hâve not hère sought permission to présent 
and prove in the action at law in behalf of the Cycle Company, by 
counsel of their own choice, any défenses which that company may, 
in their opinion, hâve to the claim of the Theresa Company, and as 
they may yet désire to do so, the decree below is modified so that it 
shall read: 

"It is ordered, adjudged, and decreed by the court that the demurrer to the 
bill of complaint hereiu be, and the same is hereby, sustained, and that the 
bill of complaint herein be, and the same hereby is, dismissed out of this 
court at the costs of the complainants, without préjudice to their right to ap- 
ply to the court in the action at law, or by a bill in equity, for permission to 
plead and prove in the action at law, by means of counsel of their choice, any 
défenses which the Cycle Comijany may, in their opinion, hâve to that action." 

And, as thus modified, the decree below is affirmed, with costs against 
the appellants. 



LUHRIG COAL CO. v. JOXES & ADAMS CO. 

(Circuit Court of Appeals, Sixth Circuit. December 20, 1905.) 

No. 1,423. 

CoNTEACTS — Legality OF Phovisioxs — How Deteemined. 

The legality of a provision of a contract is to be determined by Its terms 
and character, and not by what the parties did or attempted to do there- 
under, and évidence of an attempt to take action tbereunder which was 
fraudulent or illégal is not necessary to support a flnding of the illegality 
of the agreement. 

Sales — Contbact — Construction — Saie of Coal for Future Deliveey. 
A coal Company owning mines contraeted to sell to a customer a largo 
quautity of coal, a specificd quantity to be delivered on cars at the mines 
each month in substantially equal daily amounts. The contract provided 
tliat the company should use every effort to secure sufflcient cars for the 
Bhipment of ail the coal required by the contract, and that, "if it fails to 
secure sufficient cars to do so, it agrées to load and deliver to the party 
of the first part a part of the cars it may receive in the proportion that 
the coal called for under this contract each day bears to the total pro- 
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ductlon of eoal from mines ot the party of the second part for snch day." 
It was known by both parties that the company had no storage, but that 
coal waa loaded from: tlie mines into cars, and that the production was 
tlierefore llmited by the suppiy of cars, and there was évidence that It 
was also understood that the company would hâve other contracts to flll. 
Eeld, that such provision should be construed in the liglit of such Isnown 
facts and of the whole oontract, and that it required the company, in 
case there were insufficient cars to enable it to flll ail of its contracts, to 
give the purehaser its proportionate share of the coal produced and 
shipped, without discrimination In favor of any other customer. 

S. Samk — ^Deuveby to Carbieb. 

Cars of coal whlch were loaded by the company at the mines and blUed 
to the purehaser in its shippiug oïdeis to the railroad company in com- 
pliance with the contract, but vi-hich the railroad company refused to ship 
and appropriated to its own use under plea of neoessity, are to be con- 
sldered, as between the parties to the coutract, as haviiig been dellvered 
to the purehaser in fulflUment of the contract. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

The Jones & Adams Company, défendant in error, a dealer In coal at Chi- 
cago, brought this suit against the Lubrig Coal Company, the plaintiff In error, 
a proprietor of coal mines at Luhrig, Ohio, to recover damages for the breach 
by the latter of the contract following : 

"This agreement made this Slst day of May, A. D. 1902, by and between the 
Jones & Adams Company, a corporation of the state of Illinois, party of thf 
flrst part, and the Luhrig Coal Company, a corporation of the state of Ohio. 
party of the second part, witnesseth, that: 

"(1) The party of the second part agrées to sell and furnish to the party of 
the flrst part, seventy-flve thousand (75,000) tons of lump coal from its mines 
and on cars at its mines at Luhrig, G., during the period from June Ist,, 1902, 
to Mareh 31, A. D. 1903, and the party of the flrst part agrées to buy and re- 
eeive such coal. 

"(2) Shipments of said coal shall be made at times and quantities as fol- 
lows: 

"2,500 tons during the month of June, 1902. 

•'2,500 tons during the month of July, 1902. 

"5,000 tons during the month of August, 1902. 

"7,000 tons during the month of Scptember, 1902. 

"10,000 tons during tlie month of October, 1902. 

"11,000 tons during the month of November, 1902. 

"11,000 tons during the month of December, 1902. 

"11,000 tons during the month of January, 1003. 

"8,500 tons during the month of February, 1903. 

"6,500 tons during the month of March, 1903. 

"Sald deliveries fdr eaeh month shall be made in substantlally equal dally 
amounts. 

"(3) The party of the flrst part agrées to pay on the 15th of each month 
for ail coal shipped under this contract during the calendar month preceding at 
the following priées : 

"For coal shipped in June, July and August, Ç1.15. 

"For coal shiiiped in September, October and November, $1.25. 

"For coal shipped in December, January, February and March, $1.35. 

"Ali per net ton of 2,000 Ibs., f. o. b. cars at the mine. 

"(4) It is mutually agreed that the scrcen used in préparation of this coal 
shall be of regul;ir dlmensious stipulated in the Miners and Operators' Agree- 
ment of Ohio, screen to be of not less th.an IV^ inch dlamond bar, and should 
the party of the second part désire to use a larger screen at any time it shall 
bave the privilège of so doing. 

"(5) The quality, préparation and appearance of the coal furnlshed hère- 
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under by the party of the second part shall be equal in every way to standard 
Hoeking Lump Oal furnisLed for the Chicago marliet by the Sunday Creelt 
Coal Company, and the party of the flrst part shall hâve the right to rescind 
and annul the unexecuted portion of this contract if the quallty and prépara- 
tion of the coal is at any time not such that it can be sold in the Chicago 
market as Standard Hoeking Coal. 

"(C) The party of the second part shall use every reasonable effort to se- 
cure sufficient cars for the shipment to the party of the flrst part of ail the coal 
called for by this contract, and if it fails to secure sufflcient cars to do eo, it 
agrées to load and deliver to the party of the first part a part of the cars it 
may receive in tlie proportion that the coal called for under this contract each 
day bears to the total production of coal from mines of the party of the second 
part for such day. 

"(7) It is understood by both parties that this contract is subject to strikes, 
contingencies of transportation and other causes beyond the control of either 
party. 

"(8) During the continuance of this contract, the party of the second part 
shall sell coal from mines for the Chicago market and for the northwestern 
territory supplied with said coal through Chicago and Peoria, only to the 
party of the flrst part, intending hereby to give the party of the first part ex- 
ilusive right to sell in said Chicago aud northwestern market, coal mined from 
mines of the party of the second part 

"(9) It is further agreed that if the party of the first part fails during any 
inonth to take the coal called for in this contract during such month, the 
pjirty of the second part shall be excused from furnlshing such déficit of coal 
Uierenfter, unless it desires to do so. 

"Wituess the signatures of the parties hereto this 31st dny of May, A. D. 
1902. The Jones & Adams Company, 

"By II. C. Adams, Its Vice Président 
"The Luhrig Coal Company, 

"By A. Cunnlnghame, Its Président" 

The breaeh of the contract alleged consisted in the failure of the coal Com- 
pany to furnish the coal contracted for in this agreement; the plaintifC aver- 
ring that only 14,126 tons thereof was in fact (urnished by the défendant dur- 
ing the whole period prescribed for delivery. The plaintifC further alleged 
that the market value of such coal Increased during that period to such an 
extent that the damages suffered by the plaintifC were as much as $120,144.15. 
By leave of the court an amended pétition was subsequently flied, wherein the 
i)laintiff, instead of setting forth the contract in ha;c verba, alleged the sub- 
stance of it as interpreted by the pleader. The answ r of défendant admitted 
its failure to deliver ail the coal contracted for, but denied tliat the failure 
ensued from any fault on its part, and proceeded to state several défenses, 
which for the présent purpose may be summarized under two heads : First, 
that by reason of strikes among its miners, and by reason of sniallpox at its 
mines, its inability to obtain cars, tlie refusai and delays of railroad Unes in 
handling the coal, and other contingencies of transportation, accidents at its 
mines, and other causes beyond its control, it was prevented from delivering 
to the plaintifl: more coal than it did deliver ; second, that the said contract was 
illégal and void, in that by one of the stipulations thereof (the flfth clause be- 
ing the one reCerred to) the plaintifC contracted for the means whereby it 
would be able to sell in the Chicago market the Luhrig Company's product as 
and for "Standard lîocking Coal" from the mines of the Sunday Creek Coal, 
Company, whereas, in fact, it was not such, but of a lower grade, and thereby 
deceive the public, who would be inducod to purchase the coal npon the faith 
that it was standard Hoeking coal from the mines of the Sunday Creek Coal 
Company. Upon the trial évidence was given directed to both oC thèse dé- 
fenses. The jury rendered a verdict for the plaintifC in the sum of $63,108. 

Upon this writ of error the défendant below complains of certain ruiings 
of the court on the trial relating to the construction of the contract and tlie 
défenses above specifled. 
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Edward Colston and S. M. Johnson, for plaintifï in errer. 

C. B. Matthews and Wm. Burry, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges 

SEVERENS, Circuit Judge, having made the foregoing statement, 
delivered tiie opinion of the court. 

It seems préférable to consider first the rulings of the trial court 
upon the question of the legahty of the stipulation contained in clause 
5 of the contract, concerning tlîe manner in which the coal should be 
prepared for delivery. Generally a question of this sort is one appear- 
ing upon the face of the contract, and is one for the court. But some- 
times it may be necessary, in order to détermine the meaning of the 
parties, to resort to facts in pais, to be ascertained from évidence of 
extraneous circumstances. The court below evidendy regarded this 
case as belonging to the latter class, and the trial proceeded upon that 
understanding. It became the duty of the court to instruct the jury in 
respect to the law applicable to the case upon the facts as the jury 
should find them, and it became the duty of the jury to détermine the 
facts and apply the law as it should be given them by the court. The 
court, in giving instructions upon this point which seem otherwise un- 
objectionable, gave the jury to under stand that it was necessary to 
make out this défense, that it should be made to appear that the 
plaintiff had attempted to carry out the objectionable purpose by ac- 
tually attempting to sell the Luhrig Company coal as standard Hock- 
ing coal, such as that furnished by the Sunday Creek Coal Company. 
The court said to the jury: 

"Before you can find that this contract was one agalnst the publie policy, 
or one intended to deceive the public of Chicago in buying coal, the défendant 
must show, by a prépondérance of the testimony, that that was the purpose of 
the plaintiff and the object of making the contract ; and there should be some 
évidence to show that there was an attempt to put it upon the marliet as Sun- 
day Creek coal ; in other words, there should be some évidence before you to 
show that they did intend to deceive the public." 

This was mîsleading. The legality of the contract was to be judged 
of by its character, and not by what the plaintiff might do, or should 
attempt to do, with the fruits of it. Church v. Proctor, 33 U. S. App. 
1, 66 Fed. 340, 13 C. C. A. 486 ; McMullen v. Hofïman, 174 U. S. 639, 
648, 19 Sup. Ct. 839, 43 L. Ed. 1117 (where Mr. Justice Peckham 
said: "The vice is inhérent in contracts of this kind, and its existence 
does not in the least dépend upon the success which attends the 
exécution of any particular agreement") ; Weber v. Shav, 56 Ohio St. 
116, 46 N. Ë. 377, 37 E. R. A. 330, 60 Am. St. Rep.'743; Materne 
V. Horwitz, 101 N. Y. 469, 5 N. E. 331; Harriman on Cont. (2d Ed.) 
371. 

Elsewhere in its charge the court instructed the jury correctly by 
stating that the purpose of the plaintiff in requiring this stipulation 
must have been to enable it to deceive the public. But the error was 
not thereby cured. The jury might well have inferred that, in order 
to prove the unlavvful ourpose, it was necessary to prove that the 
plaintiff attempted to carry it out. Durant Mining Co. v. Percy Consol. 
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Mining Co., 93 Fed. 166, 35 C. C. A. 253 ; Standard Life & Accident 
Ins. Co. V. Sale, 121 Fed. 664, 57 C. C. A. 418, 61 L. R. A. 337 ; 11 
Encycl. of PI. & Pr. 148, where a great number of cases to tlie same 
effect are cited. 

The other question involves the construction of the sixth clause of 
the contract. It will be convenient to repeat it in this connection. 

"(6) The party of the second part shall use every reasonable 
efifort to secure sufficient cars for the shipment to the party of the 
first part of ail the coal called for by this contract, and if it fails 
to secure sufEcient cars to do so, it agrées to load and deliver to the 
party of the first part a part of the cars it may receive in the propor- 
tion that the coal called for under this contract each day bears to 
the total production of coal from the mines of the party of the second 
part for such day." 

It is urged by défendant in error that no question arose under this 
clause because there was at ail times a sufficiency of cars. But it quite 
clearly appears that this assumption of fact is not well founded. It 
is seen that it was anticipated that there might be occasions when 
there would be a shortage of cars, and there was évidence tending 
to show that on many days, notwithstanding the efforts of the Luhrig 
Coal Company to procure them, there was a shortage of cars available 
for shipping coal. There was évidence also tending to show that 
the Luhrig Coal Company had no storage ground, and that their coal 
was directly loaded upon the cars as it was brought out of the mine, 
and therefore that the production of the mine was restricted to the 
capacity of the cars available for receiving it, and that thèse condi- 
tions and methods of mining and sliipping at the Luhrig Company's 
mines were known and understood by the officers of the Jones & 
Adams Company when the contract was made. There was évidence 
from which it might be inferred that the coal company would hâve 
other contracts for the sale and delivery of coal to other parties, and 
that the Jones & Adams Company knew this and expected that such 
would be the fact. In the light of thèse facts, what is the proper con- 
struction to be put upon clause 6, which was to govern the exécution of 
the contract upon days when there should be a shortage of cars? It 
must be confessed the language is obscure. Counsel hâve differed in 
its construction, and the court below did not agrée to the contention of 
either. It cannot be taken literally to any sensible resuit. Resort 
must therefore be had to settle rules of construction. The leading one 
is that, when the court can discern the main purpose of the parties, 
it will construe the words and clauses of the instrument in a way 
to effectuate the main purpose if that can be donc without doing vio- 
lence to the language employed, and considérable latitude is justifiable 
if the main purpose is clear. Upon the authority of a great number 
of cases^ English and American, state and fédéral, it is stated in 17 
Am. & E. Encl. of L. 4, 5, that : 

"One of the rules of interprétation most frequently referred to is to the 
efCect that the intention must be determlned by a considération of the whole 
instrument rather than of any particular clause ; the theory being that the par- 
ties presumably had the same gênerai purpose and object in view in ail parts 
•of the instrument, and consequently, if some of the stipulations are more 



t)22 141 FEDERAL REPORTER. 

obscure than others, or one part is seemingly jnconsistent wlth another, tlie 
main purpose and object, as collected froin the wliole instrument, may be so 
clear and distinct as to throw ligbt upon such obscure or inconsistent parts." 

In Tennessee v. Whitworth, 117 U. S. 129, 137, 6 Sup. Ct. 645, 648, 
29 L. Ed. 830, Chief Justice Waite said : 

"In construing statutes whlch are bindlng on States as contraets, the words 
employed are, if possible, to be given the same meaning they had in the minds 
of the parties to the contract when the statute was enacted. In thls respect 
there is no différence between a contract of a state and a contract of a natural 
person. If the words employed are capable of more than one meaning, that 
meaning is to be given them whieh, taking the whole statute together, it is 
apparent the parties Intended they should hâve." 

And see Chesapeake, etc.. Canal Co. v. Hill, 15 Wall. 54, 21 L. 
Ed. 64; and O'Brien v. Miller, 168 U. S. 287, 296, 297, 18 Sup. Ct. 
140, 144, 42 L. Ed. 469, where Mr. Justice White brouglit very distinct- 
ly into view the grounds which support his statement that: 

"The elementary canon of interprétation is not that particular words may 
be isolatedly consldered, but that the whole contract must be brought into 
View and interpreted with référence to the nature of the obligations between 
the parties, and the intention which they hâve manifested in formlng them. 
Boardman v. Reed, 6 Pet. 328, 8 L. Ed. 415 ; Canal Co. v. Hill, 15 Wall, 94, 21 
L. Ed. 64." 

This canon bas a very direct application to the expressions "and 
if it fails to secure sufFicient cars so to do," and "total production of 
coal," in thè sixth clause of this contract. 

It seems to us that hère the dominating idea was that, in the event 
of an insufïîcient number of cars to supply the coal company's demands 
on any daywhen coal should be shipped, the Jones & Àdams Com- 
pany should be accorded their proportionate share of the cars which 
could be secured, and that there should be no discrimination in favor 
of other parties. Upon this construction the proper formula in case 
of the shortage would consist in the following proportion; that is to 
say, the part of the cars due plaintiff each day is to the whole num- 
ber of cars available for shipping coal that day, as the number of 
car loads due the plaintifï by the terms of the contract that day is to 
the number of car loads due ail parties for that day. The contract 
says that party shall hâve "a part of the cars," evidently recognizing 
that the other cars are to be given to others; and what others could 
be intended than the customers of the coal company? We are con- 
firmed in this interprétation of the contract by the letters of the Jones 
& Adams Company to the coal company written during the period 
fixed for the delivery of the coal.. On October 4, 1902, the Jones 
& Adams company wrote a letter to the coal company, in which, after 
calling attention to the contract and complaining that the coal com- 
pany was "shipping large amounts to other places and practically none 
to us," they say: 

"We understand you receive ail the cars you need. Even If that was not so, 
we désire to call your attention particularly to clause 6 of the contract, which 
requires you to ship us a proportion of your output." 

And in the letter of Président Jones to the coal company on Janu- 
ary 19, 1903, after referring to a letter from the coal company, he says : 
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"You seem to Insist In your letters that the railroad company must be taken 
care of before our contract with you is considered. We do net care anything 
about where you put your coal, our contract Is based upon the supply of cars 
for loading coal to everybody, including tbe railroad, and we must insist upon 
it being carried out on thèse Unes when the proper time cornes. 

"Yours very truly, J. S. Jones, Président." 

Thèse letters plainly show that the Jones & Adams Company under- 
st<iod that the coal company would be delivering to other parties, and 
that the former expected to share with such parties in the deliveries. 
The practical construction which parties put upon their contract dur- 
ing its opération, where its meaning is doubtful, is of much weight 
in settling its construction. And this shows what was meant by the 
preceding clause, where it is said "and if it [the coal company] fails 
to secure sufficient cars to do so" that is, to furnish ail the coal called 
for by the contract-^then, etc., and indicates not that the sufficiency 
of cars intended was merely a sufficiency of cars to supply 
the Jones & Adams Company the coal due to that company, 
but to supply them and others with whom they expected to 
share. So, also, it fixes the meaning of the words "the total pro- 
duction of coal," in the latter part of the clause, to be the total ex- 
pected production; that is to say, what would be necessary to meet 
ail the engagements of the coal company. The criticism made by 
counsel for the défendant in error is that under this construction the 
Jones & Adams Company would be at the mercy of the coal company, 
for the latter might contract for the delivery of coal beyond the ca- 
pacity of the mines. A sufficient answer to this objection would 
be that such overcontracting would be in violation of the spirit of 
the contract and the coal company would not be allowed to take ad- 
vantage of any excess arising from overcontracting for deliveries 
of coal. 

Again, the regular and established method of conducting a business 
is of significance in construing a contract relating to it. In the case 
of Western Hardware Mfg. Co. v. Bancroft-Charnley Steel Co., 116 
Fed. 176, 53 C. C. A. 548, it was held by the Circuit Court of Appeals 
for the Seventh Circuit that, when a contract relating to the furnish- 
ing of certain articles of machinery was obscure, the kind of business 
in which the seller was engaged was important in determining whether 
the contract was one of bargain and sale, or for the manufacture and 
sale, of such articles. In Lillard v. Kentucky Distilleries, etc., Co., 13-1 
Fed. 168, 67 C. C. A. 74, we held that a contract for a sale and 
delivery of refuse of a distillery to a feeding lot raised a strong pre- 
sumption that there was some usage with référence to which the parties 
made their contract, and that, when proved, such usage became a part 
of it. And in McKeefrey v. Connellsville Coke Co., 17 U. S. App. 
35, 56 Fed. 312, 5 C. C. A. 482, it was held by the Circuit Court of Ap- 
peals for the Third Circuit that a contract for coke, deliverable daily, 
which stated that the seller should not be held responsible for the 
railroad company's failure to supply transportation, but was silent 
as to the conséquences if the cars furnished were insufficient to supply 
ail the seller's customers, should be construed by référence to a usage 
among dealers (which was proven in that case) to apportion the in- 
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suffiçient supply of cars among ail the customers of the seller equally 
in proportion to their contracts. As we hâve said, in that case such 
a usage was proved. But hère that which was there a usage is 
recognized in the corttract as the basis of the stipulation. As the 
court there said, "in contemplation of law, the usage is written into 
the contract." Hère it is actually written in. 

But there is another factor to be reckoned with. It appears that 
during a part of the time prescribed for making deliveries the only 
railroad company running to the mines refused to bill out to Jones 
& Adams cars of coal which were loaded and billed to them in the 
shipping orders of the coal company, and altered the bills so as to 
make the railroad company consignée at such places on the railroad 
company's lines as it might require coal for its own use. Finally the 
railroad company refused altogether to furnish cars for transporting 
coal to any other party than itself. The excuse assigned for this 
action of the railroad company was that on account of a strike or 
strikes of miners in the great coal mines in the East the railroad 
company was compelledto lay hold of any coal within reach, in orJcr 
to keep its lines in opération. It is contended for plaintifif in errer 
that coal once loaded and billed to Jones & Adams Company should be 
regarded as delivered to them. We think this is correct, and it seems 
to hâve been the understanding of the Jones & Adams Company, for 
in Président Jones' letter to the coal company of December 34, 1902, 
he says: 

"In several of your letters you speak of your coal being conflscated by the 
railroad. We know nothlng about your arrangements with the railroad com- 
pany. The contract only requlres that you load the coal on cars at your mines 
for us. If you do that, the coal is ours. If it is conflscated, we will deal with 
the raiiroads In regard thereto." 

Agaih on February 26, 1903, in another letter to the coal company. 
Président Jones says : 

"We are surprised at your letter and cannot agrée with you that you were 
to ship the coal anywhere. Our contract calls for dellvery to us on cars at 
your mines, and that we will attend to the shipping." 

The court below was requested to charge the jury that such would 
be the efifect of loading and billing the cars to the Jones & Adams 
Company. But the court refused to give this instruction, and error 
is assigned thereon. We think the instruction should hâve been 
given. Such car loads of coal as were not biHed, but which the rail- 
road company seized in excess of its rights by contract with the coal 
compan}', should not be included in determining the number avail- 
able to the coal company for the daily shipments to the Jones & 
Adams Company and its other customers. The court below appears 
to hâve taken a différent view in respect to the proper construction of 
clause 6. The coal company called Mr. Cunninghame, the président 
of the company, and put to him this question: 

"During this period from June Ist to April Ist what was the amount of your 
contracts that you had to fulfill, of ail the contracts, including the railroad, 
and including Jones & Adams?" 
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This was objected to by counsel for the plaintiff upon the ground 
thus stated: 

"The proportion we were to get was from the proportion of the output, not 
from a proportion of the contracts." 

The court sustained the objection and excluded the évidence, ob- 
serving that in its judgment the "total production of coal" in the 
last part of clause 6 meant the actual production, and the eiïect of the 
ruhng was that the volume of the coal company's contracts was not 
a factor in determining the proportion of cars to which the plaintiff wa? 
entitled in case of shortage. We are not quite clear what the court 
meant by "actual production," but we will consider this question fur- 
ther when reviewing the court's instructions to the jury. In explain- 
ing this sixth clause of the contract to the jury, the court said: 

"Now, I do not know whether the jury hâve fully iinderstood just wliat 
that provision means, and, lest you might not fully understand it, for the pur- 
poses of illustration and for purposes of illustration alone, I will sugseist or 
call attention to the method of arriving at what was meant by this clause : 
In October, for instance, under the contract, 10,000 tous of coal were to be 
delivered. Now, if we assume that the worlîing days in that mouth were 25, 
that the daily output of the mine for eaeb worlcing day was 1,2(X) tons, and 
that the cars that had been secured and were ready to receive coal, would av- 
erage 24 for each working day, then we would reach this resuit: The 10,000 
tons divided by 25 will give 400 tons, which the plaintiff would be entitled to 
receive each working day during that moiith. The daily output being 1.200 
tons, the 400 tons which the plaintiff would be entitled to receive would be 
one-third of that amount. Now, assuming that there were 24 cars on hand 
for each working day, the plaintiff's proportion, being one-third, would be 
8 cars, and the plaintiff would be entitled to hâve 8 cars loaded with coal 
each working day of that month." 

By the "daily output of the mine" the court evidently meant the 
same thing as the "actual production" the court had in mind in ex- 
cluding the testimony above mentioned which may hâve been the coal 
produced that day, the normal daily production, or the daily produc- 
tion of which the mines were capable. And, again, it is seen that 
the court entirely ignores the extent of the claims of other customers 
upon the mine. The actual daily output of the mine was often much 
less than enough to satisfy ail the customers, and the effect of this 
illustration would be to give Jones & Adams Company an undue pro- 
portion on such occasions. Thus in the case supposed they would get 8 
of the 24 cars, because that is the proportion of the 400 tons due them 
to the 1,300 tons, and the other customers would get exactly 16 cars, 
no matter hovv large their contracts were. If the total amount due 
to ail parties were just 1,800 tons, the resuit would happen to be the 
same as in the illustration of the court. But suppose the amount due 
ail parties was 1,600 tons, and the amount due Jones & 
Adams Company was 400, their share of the cars would be 
one-quarter of the 24 — 6 cars. If the amount due ail was 2,000 tons, 
their share of the cars would be one-fifth of the number available. 
If it be once admitted, as we think it must be, that the contract con- 
templated that there would be other purchasers of coal who would 
share with thèse purchasers in case of shortage of cars, it is difficult to 
believe it to hâve been intended that the ratio of sharing as between 
141 F.— 40 
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the several purchasers should change from day to day. The fair in- 
ference is that the customers were expected to stand upon a footing of 
equality at ail times when there should be a shortage of cars. It fol- 
lows from what we hâve said relative to the meaning of this con- 
tract that this instruction was erroneous, as was also the exclusion of 
the testimony of the witness Cunninghame relating to the same sub- 
ject. 

There are some subordinate questions presented by the record, 
but it is believed the most important are covered by the conclusions 
already stated, and the others may not arise on the new trial in the 
same form. The judgment must be reversed and a new trial awarded. 



HARPER V. RANKIN. 
(Circuit Court of Appeals, Fourth Circuit. November 9, 1905.) 

No. 584. 

1. Judgment — Matters Concluded — Natuee of Bankrxjpt's Indebtedness. 

A judgment of a court of compétent jurisdiction In favor of the receiver 
of a national bank and against a défendant who was duly served, based 
upon flndlngs that such défendant, while an offlcer of the banli, embezzled 
and mlsappropriated its funds, where unreversed, is coneluslve of the 
character of the Indebtedness upon an issue as to whether the debt Is one 
from which such défendant would be released by a discharge in banlj- 
ruptcy. 

2. Bankruptct — Dischargé— Debts Created by Fraud or Embezzlement. 

An Indebtedness created by the embezzlement and misappropriation of 
the funds of a bank by the debtor while acting in the capacity of vice 
président of the bank and having fuli control of its affairs is one created 
by his fraud, embezzlement, and misappropriation while acting in a fldu- 
ciary capacity, within the meaning of Bankr. Act July 1, 1898, c. 541, § 
17a (4), 80 Stat 550 [U. S. Comp. St. 1901, p. 3428], and from which he 
is not released by a discharge in baukruptcy. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of Virginia, at Abingdon, in 
Bankruptcy. 

For opinion below, see 133 Fed. 970. 

R. A. Ayers, for petitioner. 
W. C. Herron, for respondent. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, 
District Judge. 

BOYD, District Judge. On the 18th day of May, 1904, Edward L. 
Harper was, upon his own pétition, adjudged bankrupt by the Dis- 
trict Court of the United States for the Western District of Virginia 
sitting in bankruptcy. At the time of the said adjudication there was 
pending, in the Circuit Court of the United States for the Southern 
District of New York, an action brought against the said Harper by 
George C. Rankin, receiver of the Fidelity National Bank of Cincin- 
nati, to recover the sum of $2,500,000. On the ISth of October, 1904, 
Harper, the bankrupt, filed his pétition in the District Court for the 
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Western District of Virginia, praying that Rankin, receiver as afore- 
said, to be enjoined from further proceeding in his action, under the 
provisions of section 11 of the bankrtiptcy act of July 1, 1898, 30 
Stat. 549, c. 541 [U. S. Comp. St. 1901, p. 3426] ; and on the same 
day the court made and entered the order contemplated by the said 
section. On the 21st of November Rankin, the receiver, filed his 
pétition in the case, alleging that the claim upon which his suit 
was pending was not one from which a discharge in bankruptcy 
would release the bankrupt; it being alleged by Rankin that the debt 
upon which he was suing was one of those excepted by section 17 
of the bankruptcy act. 30 Stat. 550 [U. S. Comp. St. 1901. p. 3428]. 
Accompanying Rankin's pétition as an exhibit was a certified copy of 
a bill of complaint, in chancery, filed in the Circuit Court of the United 
States for the Southern District of Ohio on the 19th of September, 
1887, in the name of David Armstrong, receiver of the Fidelity Na- 
tional Bank of Cincinnati, Ohio, against Briggs Smith, Edward L. 
Harper, William H. Chatfield, Henry Pogue, Albert B. Gahr, James 
H. Mathews, Eugène Zimmerman, Ammi Baldwin, and Benjamin E 
Hopkins; aiso the findings of fact and entry made against the said 
Edward L. Harper in the said case at October term, 1903, of the 
said Circuit Court for the Southern District of Ohio. Harper demurred 
to the pétition of Rankin, and on the 20th of December, 1904, the 
court of bankruptcy overruled the demurrer, and upon considération 
of Rankin's pétition and the exhibits therewith filed entered an order 
annulling and setting aside the restraining order of October 18, 1904. 
The case is certified, upon the exception of the bankrupt, to this court 
for a review of the décision of the bankruptcy court. 

In the bill filed by Armstrong, receiver, in the Circuit Court for 
the Southern District of Ohio, it is charged, among other things, in 
substance, that Briggs Swift was président of the Fidelity National 
Bank, of Cincinnati, Ohio, and that Edward L. Harper was vice prési- 
dent, Ammi Baldwin, cashier, and Benjamin E. Hopkins, assistant 
cashier, and that the other défendants in the case were directors of 
the said bank. It is also charged that Harjjer had the active man- 
agement and control of the affairs of the said bank, and that he was 
permitted by the directors of the bank to loan its money to himself and 
to a firm of which he was a member, and to varions corporations named 
in the bill, of which he was principal owner ; that, in the course of thèse 
transactions Harper, as vice président, misappropriated the funds of 
the bank, violated the law in respect to the affairs of the bank, and in 
substance it is charged that he fraudulently diverted, appropriated to 
his own use, and embezzled the br,^ ^'s money to the extent of $2,500,- 
000, and thus became indebted to it in that sum. 

The findings of fact and judgment entered in the case at October 

term, 1903, are as follows: 

"The United States of America, Southern District of Ohio, Western Divi- 
sion — ss. : 

"At a stated term of the Circuit Court of the United States of America with- 
in and for the Western Division of the Southern District of Ohio, in the Sixth 
Judicial Circuit of the United States of America, begun and had in the court- 
rooms at the city of Cincinnati, Ohio, in said district, on the first Tuesday of 
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October, being also the eth day of that month, In the yeai* of our Lord 1903, 
and of the American Independence the one hundred and twenty-eighth. 

"Présent: The Honorable Albert C. Thompson, District Judge, sitting and 
holding Circuit Court: 

"On Saturday, the lOth day of October, A. D., 1903, among other proceed- 
ings had, were the following, to wlt : 

"George C. Rankin, Eeceiver of the Fidelity National Bank of Cincinnati, v. 
Edward L. Harper, Impleaded with Briggs, Swift, and Others. No. 4,054. 

"Thls cause came on for hearing at the October term of 1903 of this court, 
and the court thereupon flnd as foUows : That sinee the bringing of this suit 
David Armstrong, receiver of the Fidelity National Bank, and the original 
plaintifC in this case, bas resigned, and that George 0. Rankin bas been ap- 
pointed such receiver by the Comptroller of the Currency, and is novsr acting 
as sucb, and has been made plaintift' in this case by order of this court ; that 
said Edward h. Harper has been personally served with process in this case, 
and has filed no answer to the allégations of the bill of complaint, and is in 
default, and has been notifled, as ordered by the court, pf the setting of this 
cause. And on considération thereof the court find that the défendant, Ed- 
ward L. Harper, was vice président, and In gênerai charge of the alïairs of 
the said Fidelity National Bank from its organization until its failure, and 
tbfft during said time he embezzled large sums of money of the funds of 
said bank ; that he loaned large sums of money to flrms and corporations 
in which he was interested, without authority and contrary to law, and 
that the proceeds of said loans were taken by him from said bank for bis Per- 
sonal use, and that the said flrm and corporation became Insolvent, and the 
sums so loaned were entirely lost to the bank ; that he used the funds of said 
bank in large amounts in Personal spéculations, and which sums were wholly 
lost to the bank ; that the allégations contained in the bill of complaint in réf- 
érence to said several matters. are true as therein set forth. By reasons of 
which illégal acts of the said Haiper the said bank was damaged in more 
than the sum of $2,500,000, for which sum said Harper is liable to the bank. 
It is therefore ordered, adjudged, and decreed by this court that the said 
plaintiff recover for the use of said bank of the said défendant, Edward L. 
Harper, the sum of $2,500,000, with interest from June 20, 1887, the date of 
the failure of said bank, together with the costs of suit to he taxed, and that 
exécution issue therefor." 

The cause of action in the case pf Rankin, Receiver, etc., v. Edward 
L. Harper, in the Circuit Court of the United States for the Southern 
District of New York, in which the injunction is sought, is the above 
judgment. The grounds of Harper's demurrer to Rankin's pétition 
are thèse: 

"(1) On the face of the pétition It appears that the judgment enjoined was 
not for a debt ereated by respondent's fraud, embc^.zleuient, misappropriatiou, 
or défalcation while acting as an officer, or in any fiduciary eapacity, and the 
pétition does not allège auy other ground for bringing the debt within any of 
the exceptions set out in section 17 of the national bankruptey act. (2) The 
bill filed with the pétition, as part thereof, shows on its face that a considér- 
able portion of the judgment sought to be enforced by petitloner was not 
founded on liabilities arising out of fraud, embezzlenient, misappropriatiou, or 
défalcation ; and, since the pétition does not show what part of said judgment 
is so founded, the pétition must be dismissed. (3) The said pétition is other- 
wlse détective, inconsistent, and insufficient." 

The single question involved in this case is whether a discharge in 
bankruptey would operate as a release of the debt due from Harper, 
for the recovery of which the suit in the Circuit Court for the Southern 
District of New York was brought and is pending. In order to 
présent the question fuUy, we copy so much of the two sections of the 
bankruptey act as relates to the controversy in this case: 
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"Section 11. A suit whlch is founded upon a clalm from whîch a discharge 
■would be a release, and whieh is pending against a person at the tlme of the 
flling of a pétition against him, sliall be stayed until after an adjudication or 
the dismissal of the pétition ; if such person is adjudged a bankrupt, such ac- 
tion may be further stayed until twelve months after the date of such adju- 
dication, or, if within that tlme such person applies for a discharge, then, until 
the question of such discharge is determined. 

"Sec. 17. A discharge in banlcruptcy shall release a bankrupt from ail of 
his provable debts, except such as * * * (4) were created by his fraud, em- 
bezzlement, misappropriation, or défalcation while acting as an officer or in 
any flduciary capacity." 

The Suprême Court of the United States, in Crawford v. Burke, 
195 U. S. 176, 25 Sup. Ct. 9, 49 L. Ed. 147, has construed the last 
clause of section 17 of the bankruptcy act of 1898 to mean that, in 
order to bring a debt within tlie exception, it must be created by the 
bankrupt's fraud, embezzlement, misappropriation, or défalcation while 
acting as an officer or in any fiduciary capacity. This décision divests 
the présent case of ail considérations save thèse: First, was the debt 
claimed by Rankin as receiver, upon which his suit is founded, created 
by Harper's fraud, embezzlement, misappropriation, or défalcation? 
and, second, if the debt was thus created, was Harper, at the time, 
acting as an officer or in any fiduciary capacity? 

By his demurrer the bankrupt confesses the facts as stated in 
Rankin's pétition to be true, but insists that the debt claimed by Ran- 
kin, upon thèse facts, does not come within the exception provided in 
section 17 of the bankruptcy act. The bill of complaint in the case 
of Rankin, Receiver, v. Harper and Others, and the findings of fact 
and judgment of the Circuit Court for the Southern District of Ohio, 
attached as an exhibit to the pétition, constitute a part of its alléga- 
tions, and in this exhibit the bill charges that Harper, as vice président 
of the Fidelily National Bank of Cincinnati, Ohio, had control and 
management of its affairs, that in this position, by his fraud, he de- 
stroyed the assets of the bank, that he embezzled its funds, and that 
he misappropriated the same by making loans to copartnerships and 
corporations in which he was interested, and which were totally insol- 
vent, which loans were wholly lost to the bank; and the court, in its 
judgment, déclares and finds as facts that the défendant, Edward L. 
Harper, was vice président and in gênerai charge of the affairs of the 
Fidelity National Bank from its organization until its failure; that 
during the time he embezzled large sums of money of the funds of 
the bank; that he loaned large sums of its money to firms and corpo- 
rations in which he was interested, without authority and contrary to 
law, and that the proceeds of said loans were taken by him from the 
bank for his personal use; that said firms and corporations became 
insolvent, and the sums so loaned were entirely lost to the bank; that 
he used the funds of the bank, in large amounts, in personal spécula- 
tion, which were wholly lost to the bank ; and that by reason of thèse 
unlawful acts he became liable to the bank in the sum of $2,.500,000. 
And judgment was entered against him for the said sum, with interest 
on it from July 20, 1887, and costs. 

If the allégations in the bill of complaint and the findings of fact 
by the court are true, it seems to us that the character of the debt in 
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controversy Is fully established. The question then présents itself 
whether we hâve the power to go behind this judgment and the recita- 
tions of fact therein to inquire further as to the cause of action upon 
which the suit was brought, or the évidence upon which the court 
based its findings and conclusions. The case of Rankin, Receiver, v. 
Harper and Others, was pending in a court of compétent jurisdiction. 
Harper was duly served with process, and had his day in court. The 
judgment was regularly entered against him, and he took no proceed- 
ing to annul or to modify it. "Where a court lias jurisdiction, it has 
the right to décide any question which occurs in the cause, and, 
whether its décisions be correct or otherwise, its judgments, until re- 
versed, are regarded as binding in every other court" (Elliott v. Peir- 
sol, 26 U. S. 329, 7 L. Ed. 164) ; and the sanie doctrine is upheld in 
McGoon V. Scales, 76 U. S. 23, 19 L. Ed. 545. "The question of the con- 
clusiveness of records most frequently arises on judgments. The 
doctrine is well established that a cause of action once finally deter- 
mined, without appeal or some proceeding for the annulment of the 
judgment between the parties, on its merits by any compétent tribunal, 
cannot afterwards be litigated by a new proceeding, either before the 
same or any other tribunal." A. & E. Ency. vol. 2, p. 390, and authori- 
ties cited in note. "It is a rule of common law that the record of a 
court imports such absolute verity that, as a gênerai rule, no person 
against whom it is producible is allowed, in collatéral proceedings, to 
aver or prove as error in fact a matter contrary thereto." A. & E. 
Ency. vol. 2, p. 389. "Judgments of a court in a case properly con- 
stituted before it, and where it has jurisdiction of the parties and the 
subject-matter of the controversy, are deemed to be valid, and will 
be upheld until impeached by a direct proceeding for that purpose." 
Morris v. Gentry, 89 N. C. 248. The bill of complaint charged fraud, 
misappropriation, and embezzlement on the part of Harper. The 
court so found, and entered a judgment as above stated. For the pur- 
poses of the présent proceeding, we are of the opinion that the judg- 
ment of the Circuit Court for the Southern District of Ohio is con- 
clusive; and, if this position is correct, then the debt upon which the 
receiver's suit is pending, in its création, contained ail three of the 
éléments of fraud, embezzlement, and misappropriation. 

The rights and powers of a vice président of a bank, having the 
management and control of its afïairs, are such as he is bound to 
exercise for the benefit of others. His relation to the funds of the 
bank is that of a fiduciary, and an indebtedness arising from the em- 
bezzlement or misappropriation of such funds by him is incurred in 
that capacity. This being our conclusion, we hold that the debt upon 
which Rankin, as receiver, is suing in the Southern District of New 
York, is cne which cornes within the exception provided in section 17 
of the bankruptcy act, and that therefore the bankrupt was not en- 
titled to the restraint provided in section 11 of the said act. The ques- 
tion was discussed in the bankruptcy court, and also hère, as to whether 
or not Harper was an ofhcer, as contemplated by section 17 of the 
act of 1898. The argument in support of the position that he was 
is based largely upon the fact that in the provision of the act of 1867,. 
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relating to the same subject, the term "public officer" is used, whilst in 
section 17 of the présent law the word "public" is left out. In the case 
of Crawford v. Burke, supra, in which a construction of section 17 of 
the présent bankruptcy act was under considération, in passing upon 
the différence between the terms of that section and the section per- 
taining to the same subject in the act of 1867, the court says : "Our own 
view, however, is that a change in phraseology créâtes a presumption of 
change in intent." But this language of the court had référence to the 
circumstances under which the debt was created, and not to the officiai 
or fiducial character of the debtor. The judge of the bankruptcy court 
was of the opinion that this change in phraseology by the substitution 
of the word "officer" for the term "pubHc officer" had the efïect to 
enlarge the scope of the law, so as not only to include within its mean- 
ing public officers, but also officers of private corporations ; and he sup- 
ports his décision by forceful argument. However, in order to dispose 
of this case, we do not deem it necessary to pass upon this point, it 
teing our opinion, upon the facts, that the debt involved was by the 
fraud, embezzlement, and misappropriation of the funds of the bank by 
Harper, and that he was, at the time, acting in a Muciary capacity. 
The judgment of the bankruptcy court is affirmed. 



ACNEW, Collector of Internai Revenue, et al. v. HAXMES. 

(Circuit Court of Appeals, Fourth Circuit. November 9, 1905.) 

No. 576. 

1. Internal Revenue — Liability of Officeb foe WRONGFtrL Seizuee. 

Rev. St. § 970 [U. S. Comp. St. 1901, p. 702], provides that where, in 
any prosecution on account of the seizure of any vessel or goods by any 
collector or other officer of the government, judgment is rendered for the 
clalmant, but it appears to the court that there was reasonable cause for 
the selzure, It shall so certify, and in such case the claimant shall not re- 
cover costs, nor shall the person who made the selzure be liable to suit 
on account of It, provided that the vessel, goods, wares, or merchandiRo 
be, al'ter judgment, forthwith returned to such claimant. Section 989 
{D. S. Comp. St. 1901, p. 708] provides that "when recovery is had in any 
suit or proceedlng against a collector or other officer of the revenue for 
any act done by him * • • in the performance of his officiai duty, 
and the court certifies that there was probable cause for the act, » ♦ * 
or that he aeted under the directions of the * • * proper officer of 
the government, no exécution shall issue against such collector or other 
officer, but the amount so recovered shall * * * be paid * * * 
from the treasury." Held, that such two sections are not luconsistenl, 
nor does section 989 authorize a recovery against a revenue officer for a 
wrongful seizure, when made upon probable cause, and when the goods 
are returned intact ; but their effect, when construed togetlier, is to limit 
the claimant in such case to an action for loss or damage to his property 
whlle in the custody of the officer, and to convert the judgment recovered 
therefor into a claim against the government, where the court certifies 
that the officer acted either upon probable cause or under the directions of 
a superior officer. 

2. Same — Action fob Weongful SEizintE — Défense or Probable Cause. 

In an action against an internai revenue officer for a wrongful seizure 
of property which bas been returned to the claimant intact, proof of prob- 
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able cause for such selzure Is a complète défense, and may be made, a!- 
though the court, In rendering judgment for the claimant in a proceediug 
for the forfeiture of the property, failed to make the certificate of prob- 
able cause provided for by Eev. St. § 970 [U. S. Comp. St 1901, p. 702] ; 
and where the proof shows that défendant made the seizure by direction 
of the Commissioner of Internai Revenue, based upon information re- 
ceived from his spécial agents which justified a suspicion that the plaintiff 
vcas violating the law, the court is warranted in chargiug the jury as mat 
ter of law that there was probable cause. 

In Error to the Circuit Court of the United States for tlie Western 
District of Virginia, at Danville. 

Eor opinion below, see 133 Fed. 625. 

In the year 1901 T. J. Haymes, the plaintilf below, was operating a régis 
tered grain distillery at Elba, In the county of Pittsylvania, Sixth collection 
district, Va. ïhe distillery had a surveyed capacity for tlie consumption or 
tiiree bushèls of material a day, and a required yield of .3% gallons of dis- 
tilled spirits per bushel. In the month of June, 1901, the distillery was exaiu- 
nied by Rives and Shelly, ofBcers of the internai revenue, aud aiso by Revenue 
Agent C. H. Ingram, who, on the li^th of that month, made his report in wrii- 
Ing to the Commissioner of Internai Revenue, advising the iatter of varioun 
conditions and circumstances in and about the distillery which indicated thaï 
the same was being operated with intent to defraud the United States of the 
tax upon spirits dlstilled there, and of nonpayment of the taxes on spirits a) 
ready produced and removed from the distillery. Acting upon the informa 
tion derived from this report, and also from reports of Rives and Shelly, oti 
the 28th of June, 1901, the Commissioner of Internai Revenue, by letter, 
advised Park Agnew, the eollector of the Sixth Virginia district, that, in tho' 
opinion of his office, the circumstantlal évidence was sufficient to warrant tlie 
seizure of Haymes' distillery, and directed the eollector to take such action. 
In obédience to this Instruction, the collecter, on the 9th"of July, 1901, througli 
his deputy, John R. Brown, made a seizure of the distillery and fixtures, to- 
gether with the spirits on hand, as forfeited to the United States for violations 
of tlie internai revenue laws. After the seizure, the case was transmitted to the 
United States attorney for the Western District of Virginia, for proceedings in 
rem against the property, under the statute, and thereupon, on the 2Cth ot 
October, 1901, an information was duly filed, in the District Court of the 
United States for the Western District of Virginia, against the said property. 
alleging its forfeiture to the United States under the provisions of section 
3257 of the Revised Statutes [U. S. Comp. St. 1901, p. 2108]. Haymes filed his 
bond, as required by statute, in the sum of $250.00, for costs, and was allowed 
to intervene as claimant of the property. We assume, also, that he, by some 
form of pleading, denied the cause of forfeiture alleged in the information, al- 
ttiough this does not appear in the record. The case was continued until the 
15th of April, 1902, when, at the reguLir term of the United States District. 
Court, at Danville, Va., without a trial of the issue or heariiig upon the merits, 
this order was entered: 

"United States, Plaintiff, v. 1 Still, etc., claimed by ï. J. Haymes, Défend- 
ant. In Rem. 

"This day came the United States attorney, and came also the said elaln,- 
ant, défendant In this case. Whereupon, on motion of said United States at- 
torney, for good cause shown, it is Ordered that this case be dismissed, and 
stricken from the docket of this court." 

No certificate of reasonable cause of seizure was entered by the court. The 
record does not show that the property was restored to Haymes, but it is évi- 
dent from what took place afterwards that it was, or at least so mucb of it 
as was still In the custody of the offlcers at the time the proceediug In reju 
was dismissed. It appears from the record that soon after the seizure and the 
transmission of the case to the United States attorney, the property under 
eeizure went Into the custody of the United States Marshal for the Western 
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District of Virginia. On the 20th of August, 1902, Haymes brought the prés- 
ent suit in the circuit court of Plttsylvania county, Va., against Park Agnew, 
collecter of internai revenue, and John R. Brown, his deputy who made the 
seiEure, for the recovery of damages alleged to hâve resulted from the seizure 
of the property. Upon pétition of défendants, the case was removed for trial 
to the Circuit Court of the United States for the Western District of Virginia. 
Haymes flled his déclaration in his suit against the défendants, in which he 
alleged, in substance, as his grounds for damages, that they had, on the 9th 
of July, 1901, unlawfuUy, wrongfully, and without any reasonable or probable 
cause, and against his will and protest, seized and taken possession of his dis- 
tillery, distillery premises, distillery apparatus, tools and fixtures, together 
with 295% gallons of distilled spirits, and had unlawfully held and detained 
the same for one year from the date of the seizure. That whilst the said 
property was so unlawfully and wrongfully in the possession and control of 
the said défendants, they negligently, carelessly and wrongfully broke, dam- 
aged, injured, and destroyed the same, so that 110 galions of the distilled 
spirits were entirely wasted, and the machinery and tools rendered unfit for 
use. There is a further allégation that, by reason of the seizure and déten- 
tion of the property, etc., the plaintifC was greatly injured in his crédit and 
réputation, and brought into public scandai, disgrâce, and infamy among his 
neighborG and business nien, and that for this cause, he has not been able to 
seeure the crédit necessary for the conduct of his business ; and, as an addi 
tional ground for damages, that he had been obliged to lay out and expend the 
sum of one hundred dollars, in order to seeure the release of his property. 
And for thèse causes he demandod damages in the sum of nineteen hundred 
($1,900) dollars. In connection with this déclaration, the plaintifC flled an 
amended bill of particulars, as follbws : 

"T. J. Haymes v. Park Agnew, Collector. Amended Bill of Particulars. 

"To damages sustained by plaintifC by closing up his business from 

July 9, 1901, to Aprll 1, 1902 ' $ 950 00 

"To damage to crédit and réputation of plaintifC 900 00 

"To amount paid out in having property released from seizure 50 00 

"Making a total damage claimed of $1,900 00" 

A demurrer filed by défendants for misjoinder of causes of action wns over- 
ruled by the court, to which the défendants excepted. The défendants then 
entered a plea alleging that plaintiff had recovered damages against S. Brown 
Allen and the Fidelity & Deposit Company, in a suit originally brought by 
the plaintifC in the circuit court of Pittsylvania county, Virginia, and after- 
wards removed for trial to the Circuit Court of the United States for the 
Western District of Virginia, upon the same cause of action as in the présent 
case, which recovery had been settled and satisfied, and was a bar to recovery 
in this action. It does not appear of record that this plea was relied on or 
that any considération was given it by the court ïhereupon the défendants 
entered their plea of gênerai issue, and the case was brought to trial before 
a jury. 

At the close of the testimony the défendants requested the court, among 
others, to give the following instructions to the jury : "The court further in- 
structs the jury that, if they believe that the reports and facts laid before the 
Commissioner of Internai Revenue by the visiting offlcers. Rives and Shelly, 
and by the revenue agent, C. H. Ingram, were such as to lead a reasonable 
and cautions man to honestly entertain the belief that the law was being 
violated by T. J. Haymes, the plaintifC, in the opération of his distillery, and 
that, in conséquence of such facts and circumstances being made to appear to 
the commissioner, he, in good faith in the discharge of his ofBcial duty, direct- 
ed the seizure of the plaintiff's property, then the plaintifC cannot recover any 
damage in this case on aecount of such seizure. The court further instructs 
the jury that if they believe from the évidence in this case that there were 
such circumstances as wouid Indicate the law was being violated, and, in consé- 
quence of such circumstances, the distillery was seized, then the pJaintlfC caa- 
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ùot reooVer." Both of thesô Instructions were refused by the court, and the^ 
défendants duly excepted. The court gave the Jury the following instruction; 
"The court Instruets the jury that, If they belleve from the évidence in this 
case that the plaintiff's distillery was seized and held by the défendants, or by 
their direction and authority, without there having been any violation of the 
law by the plaintiff, then they must flnd for the plaintiff such actual damages 
as he has sustained by reason of said seizure, not to exceed nineteen hundred 
($1,900) dollars. In estimating such damages, the jury shall take Into con- 
sidération the loss of profit sustained by the plaintiff, during the time his 
business was suspended ; and the loss to him by damage to hls crédit and rép- 
utation; and as to each item they shall not, in any event, allow more than 
was stated in the bill of partlculars as to each item." This instruction was 
objected to by the défendants, vvhich objection was overruled and exception 
talten. 

The jury retumed a verdict in favor of plaintiff for $600, and the court, 
after refusing a motion by défendants to set the verdict aside, eatered the fol- 
lowing judgment In this case: 

"T. J. Haymes, Plaintiff, v. Parlj Agnew et al.. Défendants. Trespass on the 

Case. 

"The motion of the défendants that the verdict be set aside and a new trial 
granted, having been argued by counsel, it is considered by the court that the 
said motion be, and it is hereby, overruled. It is further considered by the 
court that the plaintiff recover of the défendants the sum of $600, with inter- 
est thereon at the rate of 6 per centum per annum from April 16, 1904, until 
payment, and his costs in this behalf expended. And the court does hereby 
certify that the défendants, in making the seizure complained of, acted under 
the order of the proper offlcer of the government. It is therefore further or- 
dered that no exécution shall issue to enforce said at)ove judgment against 
said défendants, or either of them ; but said judgment shall be provided for 
and paid eut of the proper appropriation from the treasury." 

The case cornes hère by writ of error, sued ont by the défendants. 

Thos L. Moore, U. S. Atty. (John C. Blair, Asst. U. S. Atty., on the 
brief ) , for plaintiffs in error. 

A. C. Edmunds and N. H. Hairston, for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, 
District Judge. 

BOYD, District Judge (after stating the facts). The décision of 
the trial court in this case was based largely upon the construction 
which the judge presiding placed upon sections 970 and 989 of the 
Revised vStatutes [U. S. Comp. St. 1901, pp. 703, 708]. In order to 
présent the question fuUy, we give the two sections involved, which 
are as follows: 

"Sec. 970. When, in any prosecution commenced on account of the seizure 
of any vessel, goods, wares, or merchandlse made by any collecter or other 
officer, under any act of Congresa authorizing such seizure, judgment is ren- 
dered for the elalmant, but it appears to thé court that there was reasonable 
cause of seizure, the court shall cause a proper certiflcate thereof to be en- 
tered, and the claimant shall not, in such case, be entitled to costs, nor shall 
the person who made the seizure, nor the prosecutor, be liable to suit or judg- 
ment on account of such suit or prosecution : Provided, that the vessel, goods, 
wares, or merchandlse, be, after judgment, forthwith retumed to such claim- 
ant or his agent." 

"Sec. 989. When a recovery is had In any suit or proceeding against a col- 
lecter or other offlcer of the revenue for any act done by him, or for any re- 
covery of any money exacted by or paid to him and by him paid into the 
treasury. In the performance of his officiai duty, and the court certifies 
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that there was probable cause for the act done by the collector or other officer, 
or that he acted uuder the direction of the Secretary of the Treasury, or other 
proper offlcer of the government, no exécution shall Issue against such collector 
or other officer, but the amount so recovered shall, upon final judgment, be pro- 
vided for and paid out of the proper appropriation froin the treasury." 

The court below held that the two sections were inconsistent, and 
that their provisions were so répugnant that the latter statute neces- 
sarily, by implication, repealed the former; and, following up the rea- 
soning, the conclusion reached was, in effect, that in every case of 
seizure in which there was a failure to secure a forfeiture, the owner 
or claimant of the property seized had a cause of action for damages, 
and that reasonable cause for seizure was not a défense to a recovery, 
but only a protection, personally, to tlie officer mailing the seizure. In 
other words, in every case of seizure, which was not prosecuted to 
judgment of forfeiture of property, the owner of the property is 
entitled to sue the seizing officer and recover judgment for damages, 
it being within the power of the court in which the recovery is had 
to certify that there was probable cause for the act done by the offi- 
cer, or that he acted by direction of the Secretary of the Treasury, or 
other proper officer of the government; and thus transfer the liability 
for payment of the recovery from the officer to the government. 

Examination of "An act to provide internai revenue to support the 
government, and to pay interest on the public debt," approved July 
1, 1863 (chapter 119, 12 Stat. 432) and also of "An act to prevent and 
punish frauds upon the revenue; to provide for the more certain and 
speedy collection of claims in favor of the United States ; and for other 
purposes," approved March 3, 1863 (chapter 76, 12 Stat. 737), will 
enlighten us as to the necessity for section 989, which is a provision 
of the latter act. Under the act first mentioned, which was enacted 
more particularly for the support of the government in the midst 
of the Civil War then in progress, internai revenue taxes were lev- 
ied upon numerous subjects, many of them such as manufacturcd 
articles of goods, wares, and merchandise of varions kinds, as well 
as foods and products. The means provided by the act for its en- 
forcement were, in many instances, summary, authorizing collec- 
tors and deputy collectors of the internai revenue to make seizures 
of property and to hold it as forfeited to the United States for the 
non payment of taxes assessed upon it, and to proceed to its con- 
demnation and sale without the intervention of the courts; in other 
instances, in cases of seizure for the violation or évasion of the 
law, proceedings in rem in the courts were provided. In some 
cases it is provided that there shall be an absolute forfeiture of the 
property, and in others a sale of the property, and after deducting the 
amount of taxes due and the expenses of the seizure and sale, that the 
remainder shall be turned over to the manufacturer or to the person 
in whose custody and possession the articles were when seized. This 
statute also provides for the intervention of the owner or claimant of 
the property, and its réturn to him in case no taxes are found to be, 
due, or the causes of forfeiture are not sustained. Many of thèse 
subjects of taxation were perishable; many of a character such as to 
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make them lîable to détérioration and conséquent dépréciation by be- 
ing kept on hand, as they necessarily would be whilst under seizure 
and pending proceedings for sale or for condemnation. No matter 
how great care might be taken, property in custody might be destroyed 
by fire, lost or injured in transportation, or by some unavoidable acci- 
dent when the officer was not in fault. Still, if the government fails 
to sustain its charges against the property the owner has his remedy 
to recover damages for the loss or injury, When we consider thèse 
subjects of taxation, and the powers conferred by the law for its en- 
forcement, we can readily see the necessity for some provision by 
which an owner might recover damages for the loss or dépréciation 
of his property, where there is a failure of condemnation, although 
the seizure was made by the ofïicer in entire good faith, and upon 
reasonable grounds. It seems plain to us that the provisions of sec- 
tion 989 would apply in such cases. This section is a substantial 
reproduction of section 12 of the act approved March 3, 1863, above 
mentioned. By référence to this act it will be observed that it is de- 
voted largely to the enforcement of the tariff laws and the collection 
of import duties. We think, however, that the law brought forward 
in the Revised Statutes as section 989, is sufficiently comprehensive to 
cover cases arising either under the tarifï or the internai revenue laws 
of the government. The provisions of section 970 would be of no 
avail to the officer in a number of instances in which he might be sued 
fOr damages for an act done in the performance of his officiai duty, 
for the provisions of that section are confined solely to cases of seiz- 
ure where there is a prosecution in court against the property seized. 
In such cases, although judgment is rendered in favor of the claimant, 
the court is empowered to hâve entered a certificate of reasonable 
cause for the seizure, and this prevents a recovery of the costs by the 
claimant, and also bars his action for damages against the person 
making the seizure, and the prosecutor, provided the property is forth- 
with returned to the claimant or his agent. Whereas, section 989 
provides for the protection of the collector or other officer of the reve- 
nue from Personal liability by reason of any act based upon probable 
cause, done by .him in performance of his officiai duty or under the 
directions of the Secretary of the Treasury, or other proper officer 
of the government ; and it also affords protection in cases of recovery 
against the collector, or other officer for money exacted by him, by vir- 
tue of his office, and paid into the treasury. Judge Wallace, in Hed- 
den V. Iselin (C. C.) 31 Fed. 266, discussing section 989, haS well said : 

"However It may hâve been before, since the enactment of this provision it 
is plain that the laws of Congress do not contemplate the punishment of an 
officer of the revenue, by penalty or otherwise, for any act done in the honest 
diseharge of his duty, or in obédience to the directions of the head of the de- 
partment." 

Both sections 970 and 989 hâve been frequently before the Suprême 
Court for construction and application. As far back as the case of 
Locke V. The United States, reported in 7 Cranch, 339, 3 L. Ed. 364, 
the provisions of the act of March 2, 1799 (1 Stat. 637, c. 22), which 
are substantially the same as those of section 970, being under consid- 
ration, the court held that: 
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"Probable cause means less than évidence which would Justify condemna- 
tlon; It Imports a seizure made under circumstances whlcb warrant suspicion." 

The provisions of the 1799 Act were practically re-enacted in the 
act of February 24, 1807 (2 Stat. 422, c. 19) being section 89 ofthat 
act; and in the case of Gelston et al. v. Hoyt, reported in 3 
Wheat. 246, 4 L. Ed. 381, there is a very full discussion of the rights 
of an officer making a seizure to défend, in an action of trespass, 
under his plea of justification, and tlie principle is also recognized 
there that probable cause for the seizure is sufficient to prevent re- 
covery against him. Thèse décisions, it is true, were before the act 
of March 3, 1SG3, in which the provisions of section 939 were enacted, 
but, since then, thèse two sections hâve time and again been involved 
in cases decided by the Suprême Court, and both of them hâve been 
treated by the court as existing law. 

In Averill v. Smith, 84 U. S. 83, 21 L. Ed. 613, the décision was 
rendered nearly 10 years after section 989 first became the law (1863) 
and in that case, full récognition is given to the provisions of section 
970. Many of the facts in Averill v. Smith are similar to those in the 
case now in hand : A collector of Internai Revenue seized a quantity 
of whisky, in barrels, as forfeited to the United States; an informa- 
tion was filed against it, and, under an order of the court, the property 
went into the hands of the marshal. The plaintiff appeared, and 
made claim that he was the true and bona fide owner of the property, 
and filed his answer, denying the material allégations of the informa- 
tion, to which the district attorney replied, tendering an issue. Upon 
the trial the jury found that the property did not become forfeited as 
alleged in the information. The court rendered judgment in favor 
of the claimant that the property be discharged, but at the same time 
adjudged and certified that there was probable cause for the seizure. 
It was held in the case that an action of trespass, after this certificate. 
would not lie against the collector, by virtue of the provisions of sec 
tion 89 of the act of February 24, 1807 (chapter 22, 1 Stat. 695). 
which, as before stated, is brought forward in the Revised Statute.'. 
as section 970. Referring to the facts in the case, the court lays down, 
substantially, the gênerai proposition so often repeated, that trespasf 
will not lie in a case for the act of seizure, unless it appears that the 
act was tortious, or imauthorized ; and says, referring to défendant : 

"As such collector had good cause to believe, and did believe, that the pror 
ffty doscribed in the information was forfeited to the United States for thi 
illégal act of the owner, he was warranted in making the seizure." 

Then, in United States v. Sherman, 98 U. S. 565, 25 L. Ed. 235, th( 
court gives construction to section 989, and Mr. Justice Strong, de- 
livering the opinion in the case, says that when the certificate pro- 
vided by this section is given, the claim of the plaintiff in the suit is 
practically converted into a claim against the government. In United 
States v. Abatoir Place, 106 U. S. 160, 1 Sup. Ct. 169, 27 U Ed. 128, sec- 
tion 970 is again considered, and it is set forth, Verbatim, in the statement 
of facts in the case ; thedecision in the case being that the action of the Dis- 
trict Court, in denying the motion of the United States for a certificate 
under the provision of the act, was not reviewable by the Suprême 
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Court. Then cornes Schell v. Cochran, 107 U. S. 625, 3 Sup. Ct. 827, 
27 L. Ed. 543, which involved the question of interest where a certifi- 
cate had been given by the court o{ probable cause, under section 989, 
in a judgment against a seizing officer, it being held that interest could 
not be recovered against the United States, except from the date of 
the certificate. 

Thèse cases are mentioned in order to show that both of thèse sec- 
tions hâve been frequently before the Suprême Court, and that no 
suggestion has been made that 989 in any way afïected or interfered 
with the provisions of 970. The judge of the court below, in a very 
learned opinion, which shows great research and much thought, cites 
several of thèse cases. As to Averill v. Smith, supra, which we re- 
gard as a case of important bearing upon the questions involved hère, 
he came to the conclusion that 989 had not been called to the attention 
of the Suprême Court when the case was under considération, and he 
took the same view as to the case of Stacy v. Emery, 97 U. S. 643, 34 
L,. Ed. 1035, which we shall hereafter refer to. We think, too, that 
the case of Harding v. Woodcock, 137 U. S. 43, 11 Sup. Ct. 6, 34 L. 
Ed. 580, is important in that it shows that reasonable cause for action 
vvill avail an officer, although there was no proceeding under section 
970. That was a case in which an assessment was made against a 
distiller for taxes. The Commissioner of Internai Revenue, upon 
application of the distiller, refused to abate the taxes, and instructed 
the collecter to collect them. Thereupon the collector, under warrant 
of distraint, seized the property of the distiller and sold it. A suit 
was brought by the government, upon the bond of the distiller, for the 
taxes, and, upon the trial, the government was defeated. Thereupon 
the distiller brought his action against the collector for alleged wrong- 
ful seizure and sale of his property. The court held that the tax 
assessment certified to the collector by the Commissioner of Internai 
Revenue was a complète protection to him. As before stated, this 
case was entirely outside of the provisions of section 970. It was a 
case in which the judge could neither give nor refuse a certificate of 
reasonable cause, under that section, because the property was seized 
and sold without ever being in the courts; and yet, in that case, the 
court held that, if the officer's action was founded upon reasonable 
cause (and â tax assessment properly made and certified to him was 
held to be reasonable cause), he could not be subjected to damages 
at the instance of the distiller, who claimed that he was injured on ac- 
count of the sèizure of his property. Gould & Tucker, in their notes 
upon the Revised Statutes of the United States (volume 1), treat of 
sections 970 and 989 both as existing law, citing décisions under the 
two statutes ; and there is no intimation that the one repeals the other, 
or that they are at ail inharmonious. 

In order to support the theory that both sections 970 and 989 are the 
law, each having its separate and distinct purposes, besides the in- 
stances already mentioned of the seizure of property under the origi- 
nal internai revenue law, in which the property, by its détention, may 
perish or become depreciated in value before its return to the owner, 
we may call attention to seizures under section 3460 of the Revised 
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Statutes [U. S. Comp. St. 1901, p. 2282]. By the provisions of this 
statute, if a collector of internai revenue seizes property, which he be- 
lieves has violated the law so as to become forfeited, of tlie value of 
$500 or less, the case is not transferred to the district attorney for 
action, by a proceeding in rem, unless a claimant intervenes and files 
bond for costs. L,et us take a case under this section, in which the 
collector, acting upon reasonable cause, makes a seizure, but after-- 
wards, upon investigation, détermines that the cause which he believed 
to exist at the time of the seizure cannot be sustained, and, without 
further action, releases the property, and returns it to the owner. In 
such case, if the property is restored intact, the owner could not re- 
cover damages for its seizure and détention ; but if, on the other hand, 
the property was lost or injured whilst in custody of the collector, 
without his default, the owner vvould hâve a right of action in which 
he would be entitled to recover for the actual value of the property 
lost, or the in jury to it, and, upon such recovery, the court, by virtue 
of the provisions of section 989, could certify the reasonable cause 
for the seizure and the liability for payment of the damages recovered 
would be upon the government. And the same principle would apply 
to an officer of the internai revenue, under section 3298 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 2153], which empowers such offi- 
cer to take possession of and detain any package containing, or sup- 
posed to contain, distilled spirits, when there is reason to believe that 
the tax has not been paid on the spirits, or that the same is being re- 
moved in violation of the law, and to hold the package not exceeding 
48 hours, in a safe place, until he détermines that the property should 
be proceeded against as forfeited. Suppose, for illustration, that an 
officer finds conditions about a package of spirits which lead him to 
the conclusion that it is untaxpaid, or that it is being unlawfully re- 
moved; and under this belief, he detains the package, but after inves- 
tigation décides that the case is not sufficiently strong to warrant a for- 
feiture, and returns the property to the owners: Will any one con- 
tend that in a suit by the owner for damages for the seizure and dé- 
tention of his property, the officer could not protect both himself and 
the government by showing that the conditions at the time of the seiz- 
ure were such as to constitute probable cause, and to afford reasonable 
ground for the seizure? We think not. And yet, if the property was 
lost or injured during its détention, by the négligence or fault of the 
officer, he would be personally liable to the owner ; but if, on the other 
hand, such loss or injury should occur by accident or circumstances 
over which he has no control, the owner would still be entitled to re- 
cover the value of his property, or such damages as resulted from the 
injury; and this would be a case in which the court could protect the 
officer by the certificate provided under section 989. Thus we see 
that thèse two sections are not inconsistent or répugnant, 970 being 
intended to prevent prosecutions for damages in cases of proceedings 
in court for forfeiture, which fail, but in which the judge certifies 
reasonable cause, and the property under seizure is forthwith returned 
to the claimant or his agent; and 989 being intended to meet other 
cases in which there is reasonable cause for the action of the officer. 
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but in which the owner of the property seized recovers damages for 
its loss or injury. The purposes of the provisions of the act of March 
3, 1863 (now section 989) are further evidenced by the act of July 28, 
1866 (chapter 298, 14 Stat. 338), by which the said provisions are ex- 
tended to embrace cases arising under the captured and abandoned 
property laws. The protection afforded by section 989 is confined to 
officers of the revenue, whilst section 970 applies to ail seizures under 
any act of Congress ; and the latter has been the law of the land almost 
since the foundation of the government. 

In the présent case there was a proceeding in rem which was dis- 
missed without trial, or hearing upon the merits. No certificate 
imder section 970 was given, nor does it appear that any was asked, 
and the question to be determined is as to what protection a seizing 
officer has under such circumstances. We hold that the right of the 
officer to défend under the plea of reasonable cause is not destroyed 
by such a proceeding, but that in an action brought against him by 
the owner of the property for the recovery of damages based upon 
the unlawful and wrongfui seizure of the same, the officer still has 
the right to interpose his plea of reasonable cause for his action; and, 
if it is adjudged in his favor, the plaintiff cannot recover. For this 
reason we conclude that the trial court was in error in refusing to in- 
struct the jury as requested by défendants, which was, in substance, 
that if, at the time, the défendants had reasonable cause for the seiz- 
ure, the plaintiflE could not recover; and the court, in our opinion, 
under the circumstances, should hâve gone further and instructed the 
jury that the order of the Commissioner of Internai Revenue to the 
collector of the district, directing him to make the seizure, was, in 
law, reasonable cause, and a protection to the défendants against 
damages for their action. "The question of probable cause, the facts 
being imdisputed, is one of law." United States v. Gay, 2 Gall. 359, 
Fed. Cas. No. 15,193. The facts hère were uncontroverted that the 
officers of the internai revenue had examined Haymes' distillery, and 
had found în and about it conditions which led to the belief that it 
was not being operated according to law, and that the government 
was being defrauded of the taxes upon its product. The report of the 
revenue agent to the commissioner, set out in fuU in the record, and 
which was introduced in évidence upon the trial, shows this fact. 
Upon this report the commissioner came to the conclusion that the 
distillery and fixtures, and the distilled spirits on hand, were forfeited 
to the government; and we must say, upon the conditions about the 
distillery, which the report of the revenue agent shows, it was such 
a conclusion as would be naturally arrived at. 

In Munn v. De Nemours, 3 Wash. C. C. 37, Fed. Cas. No. 9,926, 
which is reiterated and approved in Stacey v. Emery, supra, probable 
cause is held to be "a reasonable ground of suspicion, supported by 
circumstances sufficiently strong in themselves to warrant a cautions 
man in the belief that the party is guilty of the offense with which he 
is charged", and in the last named case the opinion quotes from Ul- 
mer v. Leland, 1 Greenl. 135, 10 Am. Dec. 48, the following upon the 
same subject: 
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"Such a State o( faets as would lead a man of ordlnary caution to belleve 
or to entertain an honest and strong suspicion tliat tlie person is guiity." 

If the défendants acted bona fide, and the seizure was based upon 
reasonable cause, then every élément of damages, save those of actual 
loss of the property, or injury to it whilst in custody, was eliminated. 
Otherwise, in every criminal proceeding, where an arrest is made, al- 
though the officer making it may act in perfect good faith, and be 
armed with the process of law, yet, if the prosecution should fail, the 
person arrested would hâve the right to recover from the officer dam- 
ages for injury resulting to his character and business réputation by 
reason of the arrest. 

It is a recognized principle of the law, in cases of seizure and for- 
feiture under the revenue laws, that it is the property, and not the 
owner which ofïends. The property is treated as the défendant in 
the proceedings- — as a thing guiity, susceptible of being tried and 
condemned, whilst, as is said by the law writers, the owner merely 
gets notice along with the rest of the world, and may appear for his 
property or not. It follows, therefore, if an officer, armed with the 
proper process, or authority, arrests property upon the charge that it 
has offended the law, the same principles protect him as in cases of 
the arrest of individuals. It is not a rare occurrence that individuals 
are arrested, held in custody — sometimes incarcerated, and yet, upon 
the trial, they are acquitted. However, if the officer making the ar- 
rest was duly authorized, and acted within the limits of his duty, he 
cannot be mulcted in damages for the arrest and conséquent injury 
to réputation and business crédit. In the enforcement of the revenue 
laws, an officer, within the scope of his authority, and with proper 
process in his hand; or, under circumstances afïording reasonable 
cause, has the right to arrest property and hold it as forfeited to the 
government for a violation of its laws. In such case, although the 
proceeding to condemn may fail, yet the officer cannot be subjected 
to damages, based alone upon alleged injury to the crédit and répu- 
tation of the owner, resulting from the seizure and détention of his 
property, and conséquent suspension of the business in which the 
property was engaged; and in no event can the government be sub- 
jected, either directly or indirectly, to the payment of such damages. 
The commissioner is the head of the interna! revenue bureau, invested 
by law with the power to exercise his judgment and discrétion 
in the administration of the responsible duties which attach to his 
position. It is his duty, as far as possible, to see that ail laws and 
régulations relating to the collection of internai revenue taxes are 
faithfully executed and complied with, and to use the instrumentalities 
provided him in the prévention, détection, and punishment of fraud 
in relation thereto. The law gives him the right to order a seizure 
when, in his opinion (based upon information derived from his agents 
and other sources which he deems reliable), the property has become 
forfeited — indeed, he is empowered by section 3166 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 2058] to specially authorize any of- 
ficer of the internai revenue to make a seizure. It was in the exercise 
of this power that the commissioner gave the instruction to the coHect- 
141 F.— 41 
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or to niake ^ the seîzure of Haymes' property. Thîs instruction was 
net only sufficient warrant to authorize the défendant Agnew to make 
the seizure, but it made it his duty to do so, as a subordinate officer 
receiving a mandate from his superior. It foUows, therefore, that 
if the superior officer had cause which in law would justify his act, 
his order, which his subordinate was required to obey, is a protection 
to the latter. Upon the principles which we hâve laid down, we not 
only hold that there was error in the refusai of the court to give the 
instructions requested by the défendants, but that there was also error 
in the rule laid down by the court to govern the jury in estimating 
the damages, which was as follows: 

"The jury shall take Into considération the loss of profit sustained by the 
plaintiff during the time his business was suspended, and the loss to him by 
damage to his crédit aud réputation ; and as to each item they shall not, lu 
*iny event, allow more than was stated in the bill of particulars." 

It will be observed that the plaintifï below, in his déclaration, set 
up as one of his causes of action the loss of a quantity of distilled 
spirits, and also claimed damages for alleged in jury to his machinery 
and fixtures whilst held under the seizure, but, in his amended bill of 
particulars, both of thèse grounds are omitted, and in the testimony 
on the trial no référence is made to the loss of the spirits, or to the 
dépréciation of the property, the évidence relating substantially to 
damages alleged to hâve resulted to the plaintiiï by reason of the clos- 
ing of his distillery, and the loss of profits from its opérations whilst 
in custody; and damages for alleged injury to his réputation and 
crédit, caused by the suspension of his business. Thus it appears that 
finally the plaintiff sought to recover damages Only for thèse causes, 
and the instruction above quoted was given in view of that fact. The 
grounds upoH which we conclude this instruction was error hâve been, 
we think, already sufficiently discussed, and it is not, therefore, neces- 
sary to repeat them hère. It is évident, from the facts we gather from 
the record, that the suit which the plaintiff below had brought against 
S. Brown Allen and thé Fidelity & Deposit Company, the recovery in 
which was set up by the défendants as a bar to the présent action, but 
which, as appears in the statement of facts, was not considered in 
the trial, was a suit for the value of the spirits alleged to hâve been 
lost, and for damage to the property whilst in cilstody; and this ac- 
counts for the abandonment of thèse éléments of damage in the trial 
below. We take officiai notice of the fact that S. Brown Allen was, 
at the time, United States Marshal for the Western District of Vir- 
ginia; and the record shows that the Haymes property was taken in 
custody by him aboût the time the proceeding in rem was commenced. 

In the bill of particulars $50 is claimed for amount paid ont in hav- 
ing property released from seizure, but the testimony of Haymes 
shows that this was composed of the f ee paid to his attorney, and the 
outlay which he claims to hâve made in attending court. The judge, 
in his charge to the jury, made no mention of this claim for damages, 
and it probably was not considered; but, however that may be, it 
falls wîthin the principles which we hâve before stated, and is not re- 
coverable in this case. The référence we make to the suit of Haymes 
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against Brown and the surety company is more explanatory than 
otherwise, it being our purpose to base our décision in this case upon 
the principle that the défendants, having had reasonable cause for the 
seizure of Haymes' property, cannot be subjected to damages for the 
suspension of the business of the distillery whilst it was in custody, 
during the pendency of the proceeding in rem, nor to damages for 
alleged in jury to business réputation and crédit of the owner, as a 
resuit of the seizure and détention of the property. This disposes of 
the questions raised by exceptions to the judge's charge, which we are 
now considering. 

The judgment of the Circuit Court is reversed, and the case re- 
manded for such proceedings as may be necessary, in accordance with 
this opinion. 

Reversed. 



J. w. BISHOP CO. V. SHELHORSE, Sheria. 
(Circuit Court of Appeals, Fourth Circuit, ^'ovember 9, 1005.) 

No. 502. 

1. PLEAMNG DUPLICITY. 

Under the Virginia practice, It is not an objection to a déclaration In an 
action for wrongful death or a Personal injury that it allèges in a single 
count separate and distinct acts of négligence on the part of défendant, 
either one of which alone would constitute a sufHcient ground for th« 
action, but which may hâve been concurrent causes that together pro- 
duced the injury. 

[Ed. Note. — For cases in point, see vol. 39, Cent. Dig. Pleading, § 135.] 

2. Same — Demueeer. 

Under the Virginia practice, a déclaration is not demurrable for du- 
plicity. 

[Ed. Note. — For cases in point, see vol. 39, Cent. Dig. Pleading, § 434.J 

3. Teial — Remaeks of Jtjdqe— Suggesting Amendment of Pleading. 

It was not improper for a trial judge to suggest to a plaintiff the add- 
ing of another count to his déclaration, setting forth with more clearness 
and détail matters covered by a gênerai averment, the effect of which 
would be merely to divide his causes of action and présent them in sep- 
arate counts. 

4. Same— Direction of Vebdict. 

A request for the direction of a verdict for défendant in an action for 
wrongful death was properly refused, where the déclaration stated a 
cause of action and the évidence on the material issues of tact was con- 
fllcting. 

[Ed. Note.— For cases in point, see vol. 46, Cent Dig. Trial, § 342.] 

5. Weit or Breob — Mattebs Reviewable — Ruling on Motion foe New Teial. 

In the fédéral courts, the ruling of a trial court on a motion to set aside 
a verdict and grant a new trial is not subject to review. 

[Ed. Note. — For cases In point, see vol. 3, Cent. Dig. Appeal and Error, 
§ 3860.] 

6. Same — Questions of Fact. 

On a wrlt of error, the appellate court cannot review questions of fact, 
or détermine the weight to be glven to évidence which was properly ad- 
mltted. 

[Ed. Note. — For cases in point, see vol. 3, Cent Die. Anoeal and Error, 
§§ 3028-3934.] 
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in Error to the Circuit Court of the United States for the Western 
Distiict of Virginia, at Danville. 

Green, Withers & Green, for plaintifï in error. 

Cabeli & Custer and George C. Cabell, Jr., for défendant in error. 

Before PRITCHARD, Circuit Judge, and PURNELL and WAD- 
DILL, District Judges. 

WADDILL, District Judge. This is an action of trespass on the 
case, brouglit by tlie défendant in error against the plaintiff in error 
to recover damages arising from the death of the intestate of the de- 
fendant in error, wlio lost his Hfe while in the employ of the plaintiff 
in error, through tlie alleged negHgence of the latter. 

The plaintiff in error, a corporation chartered under the laws of 
Rhode Island, was engaged in building a dam across the Dan river, 
just opposite the city of Danville, in the county of Pittsylvania, for 
the Dan River Power & Manufacturing Co., a corporation engaged 
in manufacturing cotton upon a large scale; a part of said work 
was the construction of a "concrète dam," and work was begun on 
both the north and south sides of the river about the same time. As 
it progressed on the south side, and extended from the bank out into 
the river bed, it became neçessary to construct a certain platform, 
tables, etc., to be used for storing sand, rock, cément, and other mater- 
ial for use in concreting, which were constructed by the plaintiff in 
error under the direction of its superintendent and chief engineer. 
On the morning of the 18th of September, 1903, while the plaintiff's 
intestate was engaged at work upon the platform thus constructed, it 
gave way, and he was thrown into the river below and lost his Hfe. 
The plaintiff below based his case upon the alleged négligence of the 
défendant in ( 1 ) having and maintaining an insufficient and unsaf e 
structure for the purpose of the business in hand; (3) for using in- 
sufficient, defective, old, rotten, and inadéquate timbers in the con- 
struction of said platform; and (3) in having an unfit and improper 
employé, one Monaghan, as foreman and boss in charge of the work 
in which said intestate was engaged at the time he lost his Hfe. The 
plaintiff in error, having interposed its demurrer to the original and 
several amended déclarations, pleaded not guilty, on which issue was 
joined, and a jury was impaneled on this issue, and rendered a verdict 
in favor of the défendant in error, upon which judgment was duly 
entered; and this writ of error was sued out by the plaintiff in error. 

1. Three of the assignments of error relate to the action of the 
lower court in overruling the defendant's demurrer to the amended 
déclaration, as well as to two additional amendments thereto, and also 
to the action of the court in suggesting to the counsel for the plaintiff 
the propriety of adding a new count to the déclaration. Assuming 
the objections sought to be interposed to this déclaration as amended 
can be made by demurrer in the fédéral court, said objections being 
merely for matters of duplicity in pleading, they seem to be clearly 
withOut foundation, either as respects the amended déclaration or 
either of the subséquent amendments thereto. The demurrer was 
sustained to the original déclaration, and the plaintiff filed what is 
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treated in the record as the amended déclaration, to which he subse- 
quently filed first and second amendments. The amended déclara- 
tion sets forth the plaintiff's cause of action in a single count, 
namely, the failure of the défendant to furnish the plaintifï's intestate 
with a reasonably safe and suitable platform or structure on which to 
perform the duties required of him; the failure properly to construct 
such platform and structure of safe and suitable material; and to em- 
ploy a reasonably compétent foreman or boss to direct the work in 
hand. The first amendment sets forth this same cause of action in 
three différent counts, and the second amendment by adding another 
count, which amplifiée! the second count in the first amendment to the 
amended déclaration, relative to the character of the materials used in 
and about the construction of said platform ; and it was as to suggest- 
ing the addition of the last named count that the criticism was made 
specially of the action of the lower court. This déclaration, whether 
treating the acts of négligence as set forth in the single count, or in 
the several counts as shown in the two last-named amendments, seems 
to us clearly sufïicient to convey to the défendant full knowledge as to 
what the plaintiff's cause of action was; and we see no merit in its 
assignment of error thereto. The gravamen of the case was the nég- 
ligence that caused the plaintiff's intestate to lose his life, and there is 
no good reason that we can conceive of why the averment as to the 
insecurity of the structure and defective material of which it was 
built, and the fact of the improper foreman giving directions for its 
use should not be set forth ail in a single count, as was donc in the 
amended déclaration in this case ; the plaintiff averring the knowledge 
of the défendant as to the existence of such conditions, and his ig- 
norance respecting the same. Nor was it necessary to give the précise 
name of the alleged incompétent employé, when by the descriptive 
term of the déclaration, namely, "reasonably safe, careful, cautions 
and compétent officer, foreman and manager," the défendant was nec- 
essarily advised as to whom the complaint was directed. The first 
amendment to the amended déclaration in three separate counts sets 
up in greater détail the plaintiff's cause of action, and it was upon this 
last-named amendment that the fourth count was added, at the sug- 
gestion of the judge; and the déclaration as amended, with its several 
counts, on which the parties went to trial, was undoubtediy free from 
fault. The fourth count, added at the judge's suggestion, did not in 
any sensé change the original cause of action, but amplified the same. 
Under the Virginia practice, the défendant clearly could not interpose 
the objections sought to be made hère by demurrer, as it would be 
for mère duplicity in pleading at most, and could at common îaw bave 
been availed of only by spécial demurrer, which has been abolished in 
Virginia by statute. Code Va. 1887, § 3372 [Va. Code 1904, p. 1722] 
Norfolk & Western R. R. Co. v. Ampey, 93 Va. 108, 132, 25 S. E. 226, 
and cases there cited. This décision will be found of interest, as well 
upon the question of the sufficiency of this déclaration, as upon the 
right to raise the question indicated by the demurrer. Judge Riely, 
speaking for tlie court (on page 121 of 93 Va., page 227 of 25 S. E.) 
says: 
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"The main objection to the déclaration relates to the flrst eount, and the 
foundation of the objection Is that this count allèges three distinct grounds of 
négligence as the cause of the injury sustained by the plaintiffi, either of 
whlch would of itself, independently of the others, coustltute a sufficient 
ground for the action. In other words, the clalm Is that the count Is bad for 
dupllcity. The grounds so stated are, the négligence of the défendant in fall- 
Ing to exercise due care in selectlng compétent servants, In failing to provide 
a sufficient number of train hands, and in failing to supply and malntain sult- 
able and safe machlnery and instruinentalities for the conduct of the business 
of the défendant. They are conjunctively alleged as concurrent causes, whlch, 
co-operatlng together, produced the injury. It is very questionable vs'hether 
thls consti tûtes dupllcity. It is stated by emlnent text-writers on the subjeet 
of pleading, that no matters, however multifarious, will operate to make a 
pleading double that together, constitute but one connected proposition or en- 
tire point. Stephen on Pleading, 232-3, 263 ; 4 Minor's Inst. pt. 2, p. 927 ; and 
Va. F. & M. I. Co. V. Saunders, 86 Va. 909, 11 S. E. 794. But, even if this 
count was obnoxious to the charge of dupllcity, the fault could not be talsen 
advantage of on a gênerai demurrer." 

This court will follow the state practice, as weli m we matter of the 
sufficiency of the déclaration and the gtatement of the several causes 
of action relating to an injury arising from a single occurrence in 
one and the same count (Roberts v. Lewis, 144 U. S. 653, 12 Sup. 
Ct. 781, 36 L. Ed. 679 ; Bank v. Lowry, 93 U. S. 73, 23 L. Ed. 806 ; 
Cooke V. Avery, 147 U. S. 376, 13 Sup. Ct. 340, 37 L. Ed. 209), as 
in the manner and method of making such défense (Burlev v. German 
Am. Bank, 111 U. S. 216, 4 Sup. Ct. 341, 28 L. Ed. 406 ; Dabney's 
Fed. Juris. & Law Procédure, §§ 117, 118). 

The action of the trial judge in suggesting the additional fourth 
count to this déclaration was clearly free from objection, and the de- 
fendant was in no manner prejudiced thereby. A judge might, of 
course, abuse his discrétion in respect to the amendment of pleadings, 
by making suggestions in a way that would indicate that he was a 
partisan of one side or the other, or that he was in some way preju- 
diced in the case; but there is no such suggestion hère. What the 
judge did was harmless. The suggestion was to more clearly set 
forth the plaintifï's cause of action, which, in our view, indépendant 
of such suggestion, had already been sufficiently averred. It was 
made to counsel in the absence of the jury, and no injury resulted 
therefrom to the défendant. The judge doubted whether the sec- 
ond count in the déclaration set forth with suiïicient clearness the 
charge to furnish proper material for the construction of the plat- 
form in question, though it sought to make such averments, as also 
the fact of the failure to furnish the proper appliances, and he sug- 
gested, to remove the question of possible dupllcity in the déclara- 
tion, that another count be added, treating the second count as one 
for the failure to furnish safe and proper appliances, and the fourth 
or new count to cover the question of the failure to use suitable mate- 
rial in its construction. In 1 Va. Law Reg. 385, it is intimated that 
a motion to strike out one of thèse causes of action, where two are 
averred in a single count, is the proper remedy; and 5 Robinson's 
Prac. (New Ed.) 305, says that the proper course is for the court 
to direct the pleader to divide his causes of action, and présent them 
in several counts. That is what the judge did, his idea being to get 
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at the merits of the controversy, and his action was proper and free 
from criticism. In Wiggins Ferry Co. v. O. & M. Ry. Co., 143 U. S. 
396, 405, 13 Sup. Ct. 188, 35 L. Ed. 1055, Mr. Justice Brown, speaking 
for the Suprême Court, said: 

"Rules of pleading are made for the attainment of substantial justice, and 
are to be construed so as to harmonize with It if possible. A mistalien view 
of one's rights or remédies should not be permitted wholly to defeat a daim 
founded upon principles of equity and justice, and if tbe pleadings can be so 
amended as to admit proof of such claim, and such amendment does not in- 
troduce a new cause of action, tbougli it may set up a new measure of dam- 
ages, or worlî a real liardsbip to tbe party défendant, it is witbin the dis- 
crétion even of the appellate court to permit such amendment to be made." 
Scliooner Anne v. United States, 7 Cranch, 570, 3 L. Ed. 442. 

2. The next assignaient of error relates to the refusai of the court 
to give certain instructions offered by the plaintifï in error, and re- 
jected by the court, and to the giving of those contained in the court's 
charge. The defendant's first instruction requested the court to in- 
struct a verdict for the défendant, which the court refused. This 
is a usual motion in fédéral practice, and one that is quite frequently 
resorted to, resulting in the saving of time to the court and litigants, 
and much expense; but in our judgment it would hâve been clearly 
error for the court below to hâve adopted this method of disposing 
of this case. Upon every material issue, the conflict in the évidence 
was sharply drawn. In a word, the plaintiff insisted that the défend- 
ant failed to furnish a reasonably safe place, constructed of suitable 
and Sound material, upon which his intestate was to work in the dis- 
charge of the duty required of him ; that said platform was improperly 
constructed; that the défendant knew it was not suitable, and the 
materials used in its construction unsound; that Monaghan, under 
whom the plaintiiï's intestate worked, was not a compétent and care- 
ful boss or foreman ; and that thèse facts were known, or should hâve 
been known, to the plaintifï in error. A large number of witnesses 
were examined, pro and con, on thèse questions, much the larger 
number on every point being examined by the plaintifï; and the jury, 
upon seeing and hearing thèse witnesses, were the proper judges to 
pass upon the question of fact at issue between the parties, and the 
proper weight to be given to such évidence, as well as upon the con- 
flict between the witnesses themselves. It was not a case, therefore, 
to be taken from the jury. It is only in cases where there is either 
no évidence, or clearly insufificient évidence, upon which to base a 
verdict, that the judge should exercise his prérogative to instruct 
a verdict for one side or the other. And in this case, where the nég- 
ligence consisted of the failure of the master to properly perform its 
duty respecting nonassignable obligations imposed upon it by law 
touching the servant, the case should clearly hâve been left to the 
jury, as was donc. D., L. & W. R. R. Co. v. Converse, 139 U. S. 469, 
11 Sup. Ct. 569, 35 L. Ed. 213 ; Grand Trunk Ry. Co. v. Ives, 144 U. 
S. 408, 13 Sup. Ct. 679, 36 L. Ed. 485 ; Tex. & Pac. R. R. Co. v. Cox, 
145 U. S. 593, C06, 12 Sup. Ct. 905, 36 L. Ed. 839 ; Tex. & Pac. Ry, 
Co. V. Gentry, 163 U. S. 353, 368, 16 Sup. Ct. 1104, 41 L. Ed. 186. 

The assignment of errors respecting the other instructions ofifered 
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by the plaintiff în error, and refused by the court, hâve been carefully 
considered in connection with the instructions as given by the court, 
and, without discussing the same severally and in détail, the conclu- 
sion reached is that the court's instructions fully and fairly submitted 
the case to the jury, and that there was no error in its action, either 
in the charge it gave or in rejecting the several instructions asked by 
the plaintiff in error. The instructions as given clearly covered the 
case, and substantially embraced what was asked for by the plaintiff 
in error, so far as the évidence justified the same. The plaintiff in 
error has no just cause of complaint, and was in no manner preju- 
diced by the court's action in giving and refusing instructions. 

3. The next assignment of error relates to the refusai of the court 
to set aside the verdict of the jury and grant a new trial, because 
the verdict was contrary to the law and the évidence. The action of 
the trial court in granting or refusing to set aside a verdict is not 
subject to review in this court, being a matter within the discrétion 
of the lower court, and this assignment is therefore not well taken. 
Mo. Pac. R. R. Co. v. C. & A. R. R. Co., 133 U. S. 191, 10 Sup. Ct. 
65, 33 L. Ed. 309 ; Wilson v. Everett, 139 U. S. 616, 621, 11 Sup. Ct. 
664, 35 L. Ed. 386 ; Van Stone v. Stillwell & Bierce Mfg. Co., 143 
U. S. 138, 134, 13 Sup. Ct. 181, 35 L. Ed. 961 ; Addington v. United 
States, 165 U. S. 184, 17 Sup. Ct. 388, 41 L. Ed. 679. 

4. Upon the whole case, we cannot perceive that the plaintiff in 
error was in any manner prejudiced by any of the rulings of the 
court below, in the trial of this case. As was said bv Mr. Justice 
Lamar, in ^,tna Life Insurance Co. v. Ward, 140 U. S. 76, 91, 11 Sup. 
Ct. 730, 35 L. Ed. 371: 

"It may be that, if we were to usurp the functions of the jury and déter- 
mine the weight to be given to the évidence, we might arrive at a différent 
conclusion. But that is not onr province on a writ of error. In such a case 
we are conflned to the considération of the exceptions talîen at the trial, to 
the admission or rejectlon of évidence, and to the charge of the court and its 
refusai to charge. We hâve no concem with questions of fact, or the weight 
to be given to the évidence which was properly admitted" — citing Minor v. 
ïillotson, 2 How. 392, 393, 11 L. Ed. 812 ; Keller's Lessee v. Eckert, 4 How. 
289, 11 L. Ed. 979 ; Dirst v. Morris, 14 Wall. 484, 490, 20 L. Ed. 722 ; Preiitioe 
v. Zane, 8 How. 470, 485, 12 L. Ed. 1160 ; Wilson v. Everett, 139 U. S. 616, 11 
Sup. Ct. 604, 35 L. Ed. 286. 

The judgment of the lower court will be affirmed. 
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TURNBULL v. ROSS et al. 
(Circuit Court of Appeals, Fourth Circuit November 9, 1905.) 

No. 597. 

1. Teial — Direction of Verdict. 

It is the settled rule in the fédéral courts that tt Is the rigtit and duty 
of a trial judge to direct a verdict, where in his opinion the évidence 
would not sustain a verdict for the adverse party. 

[Ed. Note.— For cases in point, see vol. 46, Cent. Dig. Trial, §§ 379, 383, 
391.] 

2. Courts — Fédéral Jurisoiction — CoLirsivE ïeansfer or Cause of Action. 

A trial judge may properly dismiss a suit, where lie is satisfied from 
the évidence produced on the trial that the property involved as the sub- 
ject-matter of the action was collusively transferred to plaintiff, who was 
a citizen of another state, to enable a suit to be brought in the fédérai 
court and in fraud of its jurisdiction, notwithstanding the fact that he 
had previously overruled a motion to dismiss on that ground ; and such 
dismissal may be made by the Circuit Court of Appeals on the same 
grounds. 

3. Teial — Dikection of Verdict. 

The action of a trial judge in directing a verdict for défendant on the 
ground of the insuSiciency of plaintiff's évidence to sustain a recovery 
afflrmed. 

In Error to the Circuit Court of the United States for the Dis- 
trict of South Carolina, at Columbia. 

John J. McMahan (Lyles & McAIahan, on the brief), for plaintiff 
in error. 

J. S. Muller (Barron & Ray, Halcott P. Green, and P. H. Nelson, 
on the brief), for défendants in error. 

Before PRITCHARD, Circuit Judge, and PURNELL and BOYD, 
District Judges. 

PURNELL, District Judge. On February 34, 1903, plaintiff com- 
menced his suit at law in the Circuit Court for the District of South: 
Carolina, at Columbia, for the recovery of a tract of land of 500' 
acres in the county of Lexington, on Congaree river, alleged to be 
of the value of $100,000, annual rental value of $10,000 and damages 
$40,000 for the removal of the stone therefrom and the wrongful with- 
holding possession. Issue being joined, and several défenses set up,. 
a trial was had on January 16, 190.5, at a regular term of the court. 
The record does not include or purport to contain ail the évidence 
introduced, as required by rule 14, subsec. 3. The record at the close of 
the testimony, or so much thereof as is included in the record, contains 
the following: 

"Plaintiff rested. Défendants moved to disniiss the case on account of 
lack of jurisdiction, on the ground that it appeared from the évidence that 
the action was brought really for the benefit of John Campbell Bryce, of South 
Carolina, and that the conveyance to Mr. Turnbull was made to get jurisdic- 
tion. His honor, the presiding judge, overruled the motion, stating that he 
would submit that question to the jury as one of the issues. Défendants then 
moved for a nonsuit in the way of a demurrer to the évidence upon the ground' 
that It was not sufflcient — that the plaintiff bas not prov»d a good title in him- 
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self ; the défendants' attorney clting to the court during the argument of euch 
motion, and as an authorlty therefor, the décision of the Suprême Court of 
the State of South Carollna in the case of Bryce v. Cayce, 62 S. C. 546, 40 S. 
E. 948. The court ruled : 'In vlew of the f act that you hâve already had a 
trial of thîs case in the state court, where it properly belonged, and the jury 
there found against you, and the further fact that It is doubtful as to whether 
the suit was not brought for the benefit of Bryce by Turnbull, and that there 
is doubt as to whether you hâve niade out a case that ought to go to the jury, 
I am disposed to end the case and direct a verdict for the défendants. 
The court directs the jury to find a verdict for the défendants.' Plalntiiï's 
attorneys at the time duly excepted to the ruling and verdict, and then and 
there aslied and obtained an order allowing 20 days in which to prépare and 
serve a bill of exceptions. Thereupon the counsel for the said plaintifif did 
then and there propose his aforesaid objection to the ruling of the said court, 
and prayed that his bill of exceptions might be sealed, and it is sealed ac- 
cordingly." 

Subsequently, when the formai bill of exceptions was presented, 
the record shows the trial judge indorsed the same as follows, to wit : 

"Allow^ed, except in so far as it is stated that my judgment was Influenced 
by the considération that the action properly belonged to the state courts. 
I had no such views, and, of course, my judgment was not predicated upon 
them." 

The bill of exceptions thus allowed présents four questions, which 
may be disposed of in the order presented. 

First. That the court erred in directing a verdict but should hâve 
submitted ail issues to the jury. The right or duty of a judge to di- 
rect a verdict in a civil cause is too well settled to admit of argument. 
The Suprême Court has said a trial judge is primarily responsibie 
for the just outcome of the trial. "He is not a mère moderator of a 
town meeting, submitting questions to the jury for détermination, 
nor simply ruling on the admissibility of testimony, but one who in 
our jurisprudence stands charged with full responsibility. He has 
the same opportunity that jurors hâve for seeing the witnesses, for 
noting ail those matters not capable of record, and when. in his de- 
liberate opinion, there is no excuse for a verdict save in favor of one 
party,and he so rules by instructions to that effect,an appellate court will 
pay large respect to his judgment." Patton v. Texas & Pacific R. R. 
Co., 179 U. S. 658, 31 Sup. Ct. 275, 45 L. Ed. 361; Pythias Knights 
Sup. Lodge V. Beck, 181 U. S. 52, 21 Sup. Ct. 532, 45 L- Ed. 741. 
Many of the décisions of the Suprême Court on this subject are 
cited in Patton v. T. & P. R. R. Co., supra, and this ruling has, of 
course, been followed by the Circuit Courts of Appeal in the several 
circuits. In this circuit: Tucker v. B. & O. R. Co., 59 Fed. 968, 8 C. 
C. A. 416; Franklin Brass Co. v. Phcenix Assurance Co.. 65 Fed. 
773, 13 C. C. A. 124 ; Peoples Bank v. ^tna Ins. Co., 75 Fed. 507, 20 
C. C. A. 630; Sloss Iron & Steel Co. v. S. & G. Ry. Co., 85 Fed. 133, 
29 C. C. A. 50; Chapman v. Yellow Poplar Lumber Co., 89 Fed. 903, 
32 C. C. A. 402 ; Hodges v. Kimball et al, 104 Fed. 745, 44 C. C. A. 
402. There was, therefore, no error per se in directing a verdict. 

The second assignment seeks to show there was error in referring 
to the fact that there had been a former action in the state court by 
John C. Bryce, plaintiff, against the défendants, or those under whom 
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they claimed, for the recovery of the same tract of land, which ac- 
tion had resulted in a décision by the Suprême Court adverse to plain- 
tiff's claim and a final judgnient for the défendants — it being in- 
sisted that plaintifï under the statute law of South Carohna, pro- 
vided he pays the cost of the former action and commences his sec- 
ond action within two years, is entitled to two suits to recover real 
estate; that the first action though it resuU adversely will not sustain 
a plea of res judicata. This contention was insisted on with much 
vigor at the hearing, notwithstanding the déclaration of the trial 
judge, in approving the formai bill of exceptions, that he "had no 
such views, and, of course, his judgment was not predicated upon 
them." Putting thoughts or views into a judge's mind which he ex- 
pressly disclaims is carrying the art of mind reading farther than any 
psychologist, or the prêteuse of those who profess to practice this 
branch of that science, has ever claimed. True, the court said : 

"In view of the tact that you hâve already had a trial of this case in the 
State court, where it properly belonged," etc., "I am disposed to end this case 
and direct a verdict for the défendants." 

We would not présume to say, in the face of the déclaration of the 
trial judge (who is a résident of and learned in the laws of South 
Carolina), and hold, his judgment was predicated on the view that 
the issues in the case were res judicata. His déclaration on the sub- 
ject is conclusive. We therefore décline to consider the exhaustive 
and learned argument of counsel, as set out in five briefs, on the ef- 
fect, meaning, etc., of the statute of South Carolina (as contained in 
ir St. at Large, p. 76; Code Proc. § 98), entited "An act to limit 
the plaintiff in an action for recovery of realty to two actions for 
the recovery of lands." 

Third: 

"Because his honor entertained doubt as to whether the suit was not 
brought for the beneflt of Bryee by ïurnbull v^'hen he had overruled défend- 
ants' motion to dismiss for want of jurisdiction on that ground, and when 
the évidence cleariy showed that the suit was brought not for the beneflt of 
Bryce, but for the beneflt of Turnbull alone, and his honor allowed such 
doubt to influence his judgment In granting said motion, which was error." 

This bill of exception is not fairly stated. The trial judge did 
overrule the motion to dismiss, temporarily, but stated he would sub- 
mit that question to the jury. The évidence in the record, when ana- 
lyzed, will support, not only a well-founded doubt that the suit was 
brought for the benefit of Bryce by Turnbull, but a conclusion that 
the transfer was made for this purpose and was a fraud on the juris- 
diction. The value of the land is fixed at $100,000, rental value $10,- 
000 in the complaint, $40,000 by the testimony of Bryce, and yet the 
considération recited in the deed is $1,000 based on a "calculation" 
as to what Turnbull "had been contributing to his expenses" and $10 
per month. Turnbull, who is a brother-in-Iaw of Bryce and claims 
property valued at from $40,000 to $100,000, was not examined. 
Whether he was even présent at the trial does not appear. This in- 
différence to so important a matter must hâve its weight. Bryce was 
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both présent and testîfied. His testimony as set out îs unsatisfactory, 
vacillating, and confusing. His testimony, especially on the cross- 
examination, even in cold type, leaves the impression on the judicial 
mind that the transfer of title was to enable Turnbull, a nonresident, 
to bring suit in the United States Circuit Court to reimburse himself, 
but mainly for the benefit of Bryce, and to a judge who bas looked 
into the eyes of the witness and noted his manner of testifying and 
attendant circumstances, the conclusion is not unreasonable that ail 
subséquent attempts to reconcile such testimony to any other state 
of facts could not do more than create a doubt, to which plaintiff, 
upon whom the burden of proof rested, was not entitled ; nor does any 
testimony in the record tend to remove, but confirms, this impression. 
Under thèse circumstances it was not only within the Sound discré- 
tion of the trial judge to direct a verdict, but his duty, if it so appeared 
to his satisfaction, to dismiss the suit. 

"The act of 1875, specifically requires the Circuit Court to dismiss a suit 
where it shall appear that parties hâve been improperly made or joined for 
the purpose of creating a case cogniKable by the court. The provision is re- 
garded as a salutary oiie and should be applied with rigor. THE OCCASION 
E^OR ITS ENFORCEMENT ARISES CHIEFLY IN CASES OF COLLUSIVH 
TRANSFBRS OF THE SUBJECT-MATTER OF ACTION FROM PARTIES 
WHOSB CHARACTER OF CITIZENSHIP WOULD NOT ENABLE ÏHEM 
TO SUE IN THE FEDERAL COURT IN THEIR OWN NAMES. Whatever 
may hâve been the practice in such cases prior to the act, the method of tak- 
Ing objection to the jurisdiction is not now conflned to a pjea in abatement. 
Tlie question of collusion may be determined by the court or submitted to the 
jury under proper Instructions." (The eapltals in the text are the writer's.) 

This text from 23 Ency. of PI. & Pr. 381, is supported by numerous 
fédéral décisions. Williams v. Nottawa, 104 U. S. 309, 26 L. Ed. 720; 
Havden v. Manning, 106 U. S. 58S, 1 Sup. Ct. 617, 27 L. Ed. 306 ; Far- 
mington v. Pillsbury, 114 U. S. 138, 5 Sup. Ct. 807, 39 L. Ed. 116 ; Cash- 
man v. Amador, etc^, Co., 118 U. S. 58, 6 Sup. Ct. 926, 30 L. Ed. 72 ; Cross 
V. Allen, 141 U. S. 528, 13 Sup. Ct. 67, 35 L. Ed. 847 ; Crawford v. 
Neal, 144 U. S. 585, 12 Sup. Ct. 759, 36 L. Ed. 556; Lehigh Mining 
& Co., V. Kelly, 160 U. S. 327, 16 Sup. Ct. 307, 40 L. Ed. 447, 448, 
449; Lake Co. Commissioners v. Dudley, 173 U. S. 243, 19 Sup. Ct. 
398, 43 L. Ed. 688; Woodside v. Ciceroni, 93 Fed. 1, 35 C. C. A. 177; 
Kunkel v. Brown, 99 Fed. 595, 39 C. C. A. 665, and others. 

Fourth : 

■"Because upon sald motion his honor entertained doubt as to whether the 
plaintiff had made out a case that ought to go to the jury, when he should 
hâve held from the évidence that the plaintiff had made out a clear prima 
facle case for the recovery of the possession of the land, and allowed such 
doubt to Influence him in granting sald motion, vchich was error. 

"And because, even If the évidence did leave it in doubt as to whether the 
plaintiff had made out a prima facie case to go to the jury, he should bave 
submitted It to the jury to détermine, and It was error for him to grant the 
motion upon that ground." 

This exception, stated as two, but in reality one, is evidently based 
on some state practice, and counsel who make it were inadvertent 
to the fédéral décisions hereinbefore cited. As before said, the recorc 
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does not contain ail the testimony offered, or purport to do so, and this 
is further evidenced by références in the briefs to testimony or évi- 
dence which is not in the record, we are therefore unable to say the 
exceptions as above stated are well founded. On an examination of 
the record we conclude they are not. Plaintiiï must recover on 
his own title in South Carolina, as elsewhere, in actions to recover 
real estate. On the trial no évidence or muniments of title as to any 
other was ofïered. Défendants offered no évidence — "stood mute"— 
as they had a right to do. The burden was on the plaintiff to prove 
his title. This he failed to do. The trial judge, who is primarily re- 
sponsible for the just outcome of litigation, "construing ail the évi- 
dence" and "noting ail those matters not capable of record," held 
"in his deliberate opinion there was no excuse for a verdict save in 
favor of défendants," and "so ruled by instructions to that effect." 
This court can fînd in the record no sufficient reason to differ in the 
conclusion thus reached. This exception is therefore overruled. 

Our first conclusion was to remand this cause, with instructions 
to dismiss the suit; but, the trial court having only expressed doubt 
on the material grounds for such dismissal, that there may be an 
end of the litigation, and the cause having been fuUy heard on a sec- 
ond trial, as it is contended the laws of South Carolina provide for, 
resulting as it had resulted in the state court, the judgment is affirmed, 
and the suit dismissed. Plaintiff in error will be taxed with the costs. 

Afïîrmed and dismissed. 

BOYD, District Judge. I concur in the conclusion that this case 
should be dismissed. I base my décision more particularly on the 
ground that it appears to me satisfactorily, from the évidence in 
the case, that the transfer of the property involved as the subject-mat- 
ter of the action was collusive and intended as a fraud upon the juris- 
diction of the Circuit Court of the District of South Carolina. 



SAITO V. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit October 30, 1905.) 

No. 1,173. 

Cbiminal Law— Review on Weit of Eebob — EEFTjSAt, OF Instructions. 

The refusai of requested instructions in a crimlnal case cannot be re^ 
viewed by an appellate court, where tlie record does not contain the 
charge given by the court ; the presumptlon being that such charge cov- 
ered the requests in so far as they correctly stated the law. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Crimlnal Law, 
§§ 2940, 2943.] 

In Error to the District Court of the United States for the North- 
«rn Division of the District of Washington. 



654 141 FBDERÀL RBPOBTEB. 

W. A. Keene, for plaintiff in errof. 

Jesse A: Frye, U. S. Atty., and Edward E. Cushman, Sp. Asst. Atty. 
Gen., for the United States. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The plaintiff in error was convicted under an 
indictment charging in effect that on September 25, 1904, he held a 
woman, named Haru Takahashi, for the purpose of prostitution, in 
pursuance of her illégal importation for that purpose by one Kanoto, in 
violation of that provision of Act Cong. March 3, 1903, c. 1012, 32 
Stat. 1213 [U. S. Comp. St. Supp. 1905, p. 274], entitled "An act to 
regulate the immigration of aliens into the United States," which is as 
follows : 

"Sec. 3. That the Importation Into the United States of any woman or giri 
for the purposes of prostitution is hereby forbidden ; and whoever shall im- 
port or attempt to Import any woinnn or girl into the United States for tiie 
purposes of prostitution, or shall hold or attempt to hold, any woman or girl 
for such purposes In pursuance of siich Illégal importation shall be deemed 
guilty bf a felony, and, on conviction thereof, shall be imprlsoned not less than 
one nor more than flve years and pay a fine not exceeding iive thousand dol- 
lars." 32 Stat. 1214 [U. S. Comp. St. Supp. 190.5, p. 276]. 

It is insisted on behalf of the plaintiff in error that the évidence in the 
case was insuffiicient to justify the verdict, and that the court below err- 
ed in denying the motion made by the défendant that the jury be in- 
structed to render a verdict of not guilty. An attentive reading of the 
testimony and considération of the circumstances of the case satisfy us 
that the court did not err in denying the motion, and that the évidence 
is sufficient to support the verdict of guilty. The testimony, as well as 
the circumstances attending the bringing of the woman Takahashi from 
Yokohama to this country by Kanoto, clearly showed that she was im- 
ported by him for the purposes of prostitution, and that the défendant 
held her in Seattle for those purposes; and the testimony and attend- 
ing circumstances sufficiently showed that he did so in pursuance of her 
illégal importation for those purposes. 

By the immigration laws of the United States provision is made for 
the establishment of a board of spécial inquiry (Act March 3, 1893, c. 
206, § 5, 27 Stat. 570 [U. S. Comp. St. 1901, p. 1302]) in order the 
more effectually to enforce them, and of such board the witness Gaffne,^ 
was a member. He testified, among other things, that the woman in 
question had been brought before the board of inquiry and by it order- 
ed deported on the gror»nd that she had been surreptitiously imported 
into this country for purposes of prostitution, and that when he, with 
other immigration officers, went to the defendant's house, where the 
woman was kept, a woman with whom the défendant there lived as his 
wife interfered with the action of the officers, in the endeavor to retain 
Haru Takahashi in the defenda,nt's establishment. The testimony of 
the witness in respect to the action of the board of inquiry was not ob- 
jected to on the ground that it was not the best évidence, ànd we are of 
the opinion that the court below did not err in refusing to strike out the 
testimony complained of. 
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Various assignments of error were made on behalf of the plaintiff, 
growing out of the refusai of the court to give certain requested instruc- 
tions, which are hère urged on his behalf, but it is a sufhcient answer to 
them to say that the charge given by the court to the jury is not brought 
up, and we must therefore présume that the court, in its charge, cover- 
ed the defendant's requests in so far as they correctly stated the law. 
Andrews v. U. S., 162 U. S. 420, 16 Sup. Ct. 798, 40 L. Ed. 1023. 

The judgment is affirmed. 



AMERICAN FEATHERBOXB CO. v. WARREN FEATHERBONE CO. 

(Circuit Com-t of Appeals, Seventh Circuit Aiigust 1, 1905.) 

No. 1,151. 

Patents— Pbiob Public Use — Feathebboke. 

The Warren and Holden patent. No. 559,827, for a process of mamifac- 
turlng featherbone, and tlie resulting product, while disclosing invention 
of a merltorioiis character, is void for prior publie and commercial use of 
the invention by the patentées for more than two years before the flling 
of the application. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

For opinion below, see 133 Fed. 304. 

The Warren Featherbone Company Is the complainant In a suit agalnst tho 
appellant, American Featherbone Company for infringement of letters patent 
No. 559,827, issued May 12, 1896, to Edward K. Warren and Jonas H. Holden, 
asslgnors of the complainant, for an improved process and product in the 
manufacture of so called "featherbone." Thls appeal Is from a decree 
whlch sustalns the patent, flnds Infringement by the appellant, and grants 
a perpétuai injunotion. 

Application for the patent was filed March 5, 1895. The spécifications and 
explanatory drawings (Figs. 1 and 2), in so far as they are deemed materlal, 
are as follows : 

"Our invention relates to Improvements In 'featherbone' and in the method 
of manufacturing the same and to improved apparatus for the purpose. 
'Featherbone' is a fanoifui name given to the corset stiffener, for ■which Ed- 
ward K. Warren recelved letters patent No. 28(5,749, dated October 16, 1883, 
and letters patent No. 311,621, dated February 3, 1885, Issued to him for a 
further improvement in the manufacture of sald featherbone. In the con- 
struction of featherbone as descrlbed In thèse former patents, in the flrst 
patent the flber was wonnd into cords, and in the second one the cords were 
wound together side by side to form a broad flat blade, then the flat blade 
was stitched through, and thls, with winding it, gave the same firmness 
and prevented it from becoming loose or falllng apart ; but in this construc- 
tion there would frequently be small projections formed upon tlie blade or 
cord, which would remain there constantly, and a mère roUing or laundering 
was InsufBcient to make the blade smooth and tint, and the blade as then con- 
structed was more liable to injury, for when a thread became broiîen, as the 
featherbone depended entlrely upon winding to hold the fibers together, the 
blade or cord was llkely to become frayed in this way. 

"Our invention bas for its object Improvements In featherbone and In the 
method of manufacturing the same, to construct the same so that the blade 
shall be smooth and flat and thin and possess contlnuity In itself, not de- 
pendlng eutirely on winding of the quill liber to make the blade firm, and 
aiso to compact the blade so that it wlll be more stroug and elastic wherc 
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such qualifies are desired to answer Its piirpose. We désire to state, however, 
that In some Instances it îs not desired to make the blade stiffi and flrm, and 
we only refer to this as a means of constructing the same wlien It Is desired 
to so manufacture the blades or cords of featherbone. * * * 

"After the blades of featherbone hâve been wound and stitched, as in- 
dlcated In the patents to said Warren above mentioned, we proceed to treat 
the same by flrst passing the strlp of featherbone (which Is eonstructed In 
a continuous strlp as long as It wlll be convenlent to handle) through a 
suitable sizing eomposed of glue and other suitable eonstltuents, whlch can 
be so varions that an attempt at enumeration would be useless. The strlp 
should be thoroughly saturated. A long band of featherbone, C, Is dlpped 
down Into the box or trough, A, containing sizing and passed into a dry- 
room, B, which Is heated in any suitable and convenlent manner to dry the 
sized featherbone quickly and as clry as it is possible to dry it by such means. 
The featherbone Is then passed through the steam-heated tube or pipe, D'. It 
Is passed through the small pipe, D', which Is Inserted in the large steam- 
plpe, D, which is connected by the pipes shown, which permits of a con- 
tinuous flow of steain around the smaller pipe. This heating pipe in actual 
use is over 12 feet long, but the length of It is immaterial so long as the 
strlp of featherbone, C, becomes thoroughly heated, and a greater or less 
length than 12 feet may be used, as speed or other circum stances may re- 
quire. The strip of featherbone should be so thoroughly heated by this pro- 
cess that the fibers of quill contalned therein are thoroughly softeued ; in 
fact, almost melted. This is accomplisbed by heating the same to very 
nearly the boillng point of water, which is accomplisbed by the steam-heated 
tube. As soon as it is heated in the pipe, it is passed out immediately before 
cooling between the cold rollers, E, E, E, , E, whlch are made maie and f e- 
raale to recelve the same, and compress and form it into exactly the sized 
strips desired. One set of rollers can be used or more than one. In prac- 
tice, several sets are used, and the strip passed through them contlnuously. 
The process of heating and rolling can be repeated, if desired, to produce 
an extra quality of featherbone ; but for ail ordlnary purposes once heating 
and rolling or calenderlng is ail that is required. 

"We désire to state that in practice It Is found that the sizing causes the 
thread to adhère to the libers of the featherbone, and aiso fills up the small 
interstices between the fiber of qullls In the strip; and when the featherbone 
is properly and thoroughly cooled and dried, it affords a composition which 
unîtes very firmly with the libers of the featherbone and connects the thread 
very tight to it also. When the strip of featherbone Is passed through the 
heating tube, the beat is sufHcient to soften the sizing and also the substance 
of the quills, and makes them pliable and easy to bend ; and also makes them 
so very soft that when tbey are bent in that condition they retaln their shape, 
The substance of the quill regains its elasticity on cooling. When a strip 
of featherbone is heated in this way and then passed through between the 
cold rollers of the right dimension and size to compress ail of the fibers, it 
crowds ail very firmly into a blade and thoroughly Incorporâtes ail the 
featherbone together, so that it has the appearance of forming a continuous 
cord of the same materlal. The réduction in température causes the material 
to Chili and set in the form desired. The fact that it is wound and stitched 
does not appear, except on close inspection. The température to which the 
featherbone is submitted, it will be readily understood, is very much hlgher 
than the température of the human body ; the température benig very near 
the boiling point, from the fact that the pipe D' is heated by live steam on 
the outside. We aceomplish by this method tbe resuit long sought for in 
the manufacture of featherbone, and hâve so perfected a superlor article in 
the flrst place that has much the same appearance of the article whlch it Is 
mtended to supersede — whalebone — and at the same time it possesses ail of 
its own superlor quallties — that is, it does not split. It can be sewed through 
in any direction with indifférence with no fear of injuring the texture or 
quality of it 

"We désire to state that the steps of our process can be considerably 
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varied without departing from our invention. It Is not absolutely necessary 
to pass the strip of featherbone down into the trough of slzing. The sizing 
can be applled in other ways so long as the strip of featherbone is satn- 
rated. It would not be absolutely necessary to hâve a spécial drying-room 
for the featherbone, and if it is heated in any other way to the required 
température and rolled between cold rollers the same resuit is attained, 
though the exact apparatus we hâve shown is found to be the most effective." 
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The daims are : 

"(1) A proeess of manufacturing corset stifCeners consisting in bundling 
to gether the flbers of quills to form cords or blades; slzing said cords or 
blades ; drying the same ; heating the dried sized quills until they are 
thoroughly softened and applying cold pressure to the same, substaiitially 
as set forth. 

"(2) A proeess, In manufacturing corset stifCeners, consisting in bundling 
the flbers of quills into suitable blades, sizing the same, heating the blades 
until the flbers of the quills become softened, and applying cold pressure 
to the same to form the blades, as specified. 

"(3) As an improved article of manufacture, an elastic cord or blade com- 
prising the flber or splints of quills of feathers, wrapping-thread and a sizing, 
ail compacted together and molded to form the fiber or splints, and the sizing 
being incorporated into a continuons mass, and the thread embedded iu the 
mass as and for the purpose set forth. 

"(4) As an improved article of manufacture, an elastic cord or l)ladc, com- 
prising the flber or splints of quills of feathers incorporated together. and a 
sizing, ail compacted together and molded to form the flber or splints Into a coii- 
tinuous mass, as and for the purpose set forth." 

Défenses are set up (1) of anticipations and want of invention, (2) of for- 
feiture by prier public use, and (3) of )ioninfringement of the proeess claiins 
in any view. The record is voluminous, but références to the testimony in 
the opinion are deemed sufflcient without other sumniary. 

Jacob Rothschild and Lysander Hill, for appellant. 
Seabury C. Mastick and Chas. K. Offield, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 
141 F.~42 
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SEAMAN, Circuit Judge (after stating the facts). The production 
of an article which became known as "featherbone," to bë used in lieu 
of whalebone, for. "corset stiffeners" and analogous purposes, ori,sri- 
nated with Edward K. Warren, one of the patentées, in the year 1883. 
It was then made of quills, or quill splints stripped of the feathers, and 
bound together forming a rib or stiffener for various articles of dress, 
as described in letters patent No. 286,749, issued to the inventer, Octo- 
ber 16, 1883. Several subséquent patents were obtained for various 
alleged improvements in methods and product, which are mentioned in 
référence to this origin of the name "featherbone," in the opinion of 
Judge Jenkins, speaking for this court, at the présent term, in the case 
of Warren Featherbone Company v. American Featherbone Company, 
141 Fed. 513. 

The contention in défense of the présent suit, however, that the pro- 
duct of this patent (No. 559,827) is îdentical with that described in the 
original patent (No. 286,749), or in one or the other of the last-mentioned 
patents (now expired) does not impress us as tenable. While it is true 
that quill splints are alike the basic élément, thus justifying rétention 
of the name featherbone, the introduction of sizing, reheating, and pres- 
sure was a new utilization of that élément, and resulted in a new homo- 
geneous material which has attained commercial success. The prior 
discovery that quills could be used as such élément in a substitute for 
whalebone does not deprive this improvement of récognition as another 
useful discovery. Nor are we impressed with force in the conten- 
tions, either of anticipation of the process claims (1 and 2) in the prior 
patents introduced, or of noninfringement of such claims in the light 
of the prior art. 

Thus viewing the invention of the patentées as meritorious, we are 
brought regretfully to the considération of the évidence of its public 
use prior to the application for patent. The statute (section 4886, Rev. 
St. [3 U. S. Comp. St. 1901, p. 3382]) conditions the grant of a pat- 
ent for an invention that it shall not hâve heen "in public use or on sale 
in this country for more than two years prior to" the application ; and 
the policy of this provision and its strict construction against the patent 
are well settled. Egbert v. Lippmann, 104 U. S. 333, 336, 26 L. Ed. 
755 ; 10 Notes U. S. Rep. 176. Nevertheless, the évidence of such pub- 
lic use to defekt the patent must be clear and convincing; and if the rule 
stated in Morgan v. Daniels, 153 U. S. 120, 123, 14 Sup. Ct. 772, 38 
L. Ed. 657, is applicable as well to this issue, every reasonable doubt 
should be resolved against the défense. While any well-defined case 
of public use more than two years before the application is filed bars the 
patent, use "if made in good faith, solely to test the qualities of the in- 
vention, and for the purpose of experim'ent" only, is not within the in- 
hibition. Egbert v. Lippmann, supra. The évidence upon the issue 
in the présent case is voîuminous, and the direct testimony is conflict- 
ing in référence to the time when practical opérations commenced in 
the use of the patent process. Such use for a year and several months 
prior to the application is substantially conceded, but the witness 
Charles K. Warren testifies, in efîect, that the process vi^as not perfect- 
ed until the "summer or fall of 1893"— the application being filed March 
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5, 1895 — and was not used commercially before that time; that ail 
prior use was expérimental onl);, in perfecting the process. Another 
witness corroborâtes this view. If this testimony may be credited — 
not considering the circumstantial évidence and the conduct and inter- 
est of the witness — strengthened by the presumptions in favor of patent- 
ability, it may be doubted whether the testimony of the 20 or more op- 
posing witnesses, tending to show public use long prior to March, 1893, 
would be deemed sufficient to overcome its force. We are constrained, 
however, to the opinion that the évidence, direct and circumsfcintial, 
is décisive that the process and product of the patent in suit were in 
public (commercial) use in the factory more than two years before a 
patent was applied for, and as early as the year 1887 or 1888 ; and 
that the version given by the witness Warren is not only inconsistent 
with the circumstances and exhibits in évidence, but is further dis- 
credited by the stress of circumstances under which it arose, by the 
indefiniteness of the story, and by the apparent want of candor on the 
part of the witness. 

Review of the évidence in point is unnecessary, as the admission 
which was ultimately brought out, of public use during and after the 
summer of 1893, narrows the controversy ; and a few of the indisputa- 
ble facts are sufficient to establish such use beyond the two-year limit. 
No explanation is offered for this conceded long delay in applying for 
the patent, and it is surely not unreasonable to infer that it was due to 
a wish to prolong the period of monopoly, rather than to want of famil- 
iarity with such applications. The monopoly under the original feather- 
bone patent (No. 286,749) for the product "formed of quills or quill 
splints" was then unexpired, and its use by the Warrens was both large 
and exclusive, v/hile the number of other patents theretofore taken out 
by thèse patentées indicated an intimate acquaintance with patent appli- 
cations. The introduction of glue and the methods of utilizing it to 
make a new product of quill splints constitute the invention in ques- 
tion. Glue or sizing did not enter into the product of the earlier pat- 
ents, but the manufacture of featherbone under those patents was con- 
tinuons and extensive in the factory of the complainant, up to the adop- 
tion of the présent invention. 

Upon thèse premises a well authenticated séries of featherbone ex- 
hibits in évidence establishes commercial use of the final invention long 
prior to the time thus conceded, and beyond possible escape from the 
limitation. If confirmation of thèse product exhibits were needful, it 
is supplied by the cumulative testimony of the witnesses before men- 
tioned in référence to the use of glue in the process of manufacture ; 
and the earlier correspondence between the complainant and certain 
of its customers, introduced in évidence, is additional confirmation of 
such use. 

In the course of taking testimony for the défense, numerous exhib- 
its of old dress waists or bodices were introduced. containing feather- 
bone used for stiffening, and witnesses were tendered to prove dates 
and circumstances of making. Thèse exhibits were examined by coun- 
sel for the complainant and by the patentée, E. K. Warren, according 
to a statement appearing in the record, and thereupon this admission was 
entered of record: "That each and ail of the bodice exhibits above 
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mentioned contains stifïening strips of featHerbone, and that the sev- 
eral bodices referred to were ail made and used more than two years 
prior to the filing of the application for the patent hère in suit, and 
that the strips of featherbone that now appear in them were in them at 
the time when they were so first made and used." None of the wit- 
nesses, therefore, were called for authentication of the exhibits. Sub- 
sequently the witness C. K. Warren (not the patentée) testified — over 
vigorous objections — in substance, that the featherbone in ail thèse ex- 
hibit dress waists, except two called the "Newberry Exhibits," was 
made under the old process, and not under the patent, and that the 
featherbone in the Newberry exhibits was made not earlier than 1896, 
for reasons stated. Comment on this and other courses in the order 
and character of the testimony is needless for the présent considération, 
as the Newberry exhibits referred to were unmistakably identified by 
several crédible witnesses as made in 1887 and 1889 respectively (for 
occasions which fix the dates beyond doubt) together with a third ex- 
hibit made in 1892. It was not only undisputed, but obvions on inspec- 
tion, that the featherbone in each of the first mentioned exhibits was 
the product described in the présent patent, and entered into the origi- 
nal make of the garments as the witness testified. , Without référence 
to other exhibits and circumstances in the case of like effect, or to the 
failure of either of the patentées to testify upon this issue when no rea- 
sonable excuse appears for their absence, thèse instances of use are 
sufficient to defeat the patent. 

The défense which wa:s thus made eut encountered urifair difficulties 
in the methods of introducing the varions phases of the testimony, in 
misstatements of fact, direct and indirect, and other devions ways, in- 
volving much research and expense in overcoming them, and thèse 
means cannot be passed over without censure. Particular mention of 
one bold instance will suffice. The testimony of the witness Warren 
in référence to the time when the new process entered into use re- 
quires no further comment; but in support of his version, by way of 
showing the marked departure in the increase of business under the 
new process at the date so fixed — indicative as well of its advance over 
the earlier invention — tables were introduced to show the comparative 
sales of featherbone from the year 1888 to 1902, with a great increase 
after 1893. The testimony of Edward K. Warren in a prior suit was 
then discovered and introduced by the défense, and plainly réfutes the 
story of thèse tables. So that it is now conceded that the tables omit- 
ted a very large proportion of the sales of the earlier years. In other 
words, they were worthless for any legitimate object, and were calculated 
to deceive; and but for the vigilance of the défense would hâve deceived 
the court. None of thèse censurable means referred to are attributed 
in any sensé to either of the counsel in the case, but we are satisfied 
that they were devised by Charles K. Warren, the secretary and chief 
witness for the complainant, and he deserves the censure of the court 
accordingly. 

The decree of the Circuit Court is reversed, with direction to dis- 
miss the bill for want of equity. 
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PELTOX WATER WHEEL CO. v. ABNER DOBLE CO. 

(Circuit Court, N. D. Califoruia. November 20, 1905.) 

No. 13,132. 

Patents— Infeingement—Watbe-Wheel Casino. 

The Krase patent, No. 633.962, for a water-wheel caslug, the main 
feature of ttie Invention being a aisli upon the shaft and revolving witli 
it for the purpose o£ preventing water splashed upon the shaft froni 
worklng into the bearings, luakes a side cliamber or pocket in which the 
disk revolves an essential élément of the couibination, and must be limit 
ed to the détails of construction shown. As so construed, it is not iu- 
fringed by the device of the Doble patents, Nos. 619,148 and 619,14!), 
which bas a circular disk used for the same purpose, but which is placed 
in the main casing, instead of in a separate chamber. 

In Equity. On final hearing. 

N. A. Acker and Wm. F. Booth, for complainant. 
J. H. Miller and Frohman & Jacobs, for défendant. 

MORROW, Circuit Judge. This is a suit for an infringement of a 
patent. The complainant is the owner of United States patent No. 633,- 
962, granted September 26, 1899, to the Pelton Water Wheel Com- 
pany for water-wheel casing upon the application and assignment of 
William J. Krase. 

The inventer déclares in his application for a patent that he has invent- 
ed "certain new and useful improvements in water-wheel casings, 
* * * and it consista in the arrangement of parts and détails of con- 
struction." The object of the invention is to prevent water, in a water 
wheel, splashed upon the shaft, from making its escape from within 
the casing into the outside bearings. It is stated that usually a stuff- 
ing box is interposed between the casing and bearing boxes, so as to 
make a tight joint and thus protect the bearings, but in practical opéra- 
tion the water splashing upon the shaft within the casing makes its es- 
cape along the shaft through the stuffing box and works into the bear- 
ings, and this water working into the bearings interfères with 
proper lubrication of the bearings, and at the same time 
carries any dirt which may accumulate upon the shaft out- 
side of the casings into the bearings, and keeps the surface 
surrounding the casing wet by the water trickling over it. To prevent 
the water escaping out along the shaft, there are mounted on the shaft, 
just inside the casing walls, circular disks, and thèse disks rotate with 
the shaft. Upon the side walls of the casing on each side is a pocket or 
chamber. Within thèse pockets or chambers the disks rotate. In the 
base of each pocket or chamber is an opening through which water en- 
tering the chamber or pocket may make its escape into the casing. The 
opération of this device is described as follows : During the opération 
of the water wheel the water splashed upon the rotating shaft will 
trickle or run thereon toward the side wall of the casing until brought 
into contact with the circular plates or disks. As the water travels to- 
ward the periphery, or outer edge of the plates or disks, to pass the ob- 
struction, the same will be thrown therefrom by centrifugal force into 
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the pocket or chamber, and, running downward, will be discbarged from 
the bottom thereof back into the casing. The water upon the shaft is 
thus prevented from escaping beyond the disks or plates, which act, so 
to speak, as deflecting shields for the water. Except for the open bot- 
tom, the pocket or chamber is entirely closed. Consequently tlie water 
cannot splash into said chamber or pocket, and as the walls of the cham- 
ber or pocket, including the Connecting flange or web, are of circular 
form, the water thrown from the deflecting shields, plates, or disks 
rapidly moves toward the bottom or discharge portion thereof. The 
water is thus prevented from accumulating in the pocket or chamber. 
To make perfectly plain the scope of his invention, the patentée says in 
his spécifications: 

"I do not wish to be understood as clalmîng a casing for water wheols 
ha\'ing slde or latéral diip-coinpnrtinents per se, for sucli Is well knovvn 1<. 
me. My invention résides in tlio use of a slaaft liaving dislis or circulai- 
plates arranged tliereon wblch rotate witliln said latéral or side-drlp com- 
partments, so as to tlirow the water into said compartuients by ceutrifugiit 
force." 

Infringement is alleged of claim i only of the patent. That claim i.s 
as follows: 

"The combinatlon, wlth a water-wheel casing, of the side chambers oi 
pockets having discharge openings thereln, the povver shaft passiiig througli 
the casing, and of the dislcs, plates, or water-deflecting shields arraugeci thero- 
on and worklng within the side chambers or pocl^ets." 

The defendant's device is part of the construction of a water whecf 
made under patent No. 619,148, dated February 7, 1899, issued to Wil- 
liam A. Doble, and patent No. 619,149, dated February 7, 1899, issued 
to William A. Doble. The mechanism in defendant's device which 
prevents the water from passing along the shaft into the bearings is 
described by a witness as a water guard consisting of a saucer-shapeii 
disk rotating with the power shaft of the water wheel inside the main 
casing or housing, and which co-operates with an inwardly-projectin<: 
circular lip or flange on the side housing. The purpose of the lip or 
flange is to prevent the possibility of water which falls beyond the cen- 
trifugal disk from falling down upon the shaft. It is a shaft guard. 
There is no supplementary chamber or pocket inside of the main cas- 
ing in which the centrifugal disk révolves. In this device the water. 
which, passing along the shaft, has a tendency to reach the bearings, is 
arrested in its course by the saucer-shaped disk, and is thrown up and 
over the convex surface of this disk until the centrifugal action of the 
disk overcomes the adhésion of the water, when it is thrown off into the 
casing or housing. But, as the edge of the saucer-shaped disk revolv- 
ing with the shaft within the casing or housing cannot be made abso- 
lutely water-tight, so as to prevent water trickling down the side of tlv.- 
casing between the edge of the disk and the casing, there is attached to 
the wall of the main casing or housing of the wheel, and within tlic 
saucer-shaped disk, an inwardly-projecting grooved lip or grooved 
flange, which prevents the water reaching the shaft and acts as a shafi 
guard. Water trickling down the side of the casing and reaching this 
grooved lip follows around the groove and falls off the bottom into the 
main casing or housing, " 
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In this device, as well as in the complainant's, the water passing along 
the shaft in the direction of the bearings is arrested in its course bythe 
revolving disk, but after that the mechanism and its opération is wholly 
différent. In complainant's device the water is thrown from a disk, but 
the disk is revolving within a supplementary chamber or pocket, while 
in defendant's device the disk is revolving in the main water-wheel cas- 
ing. In complainant's device the disk has only to take care of the water 
that passes along the shaft and into the supplementary chamber or 
pocket, while defendant's disk revolves in the main water wheel in the 
midst of ail the water flowing within the wheel casing. In the com- 
plainant's device there is no inwardly-projecting grooved lip or groov- 
ed flange attached to the wall of the casing to prevent any water that 
may trickle down between the side of the casing and the disk from 
reaching the shaft and its bearings, and the only protection the device 
seems to afford against this apparent defect is the size of the disk and 
the limited amount of water reaching the disk revolving in the pocket. 

This différence in the form and construction of éléments of the two 
devices is not denied by the complainant, but it is contended that the 
two devices are substantially identical, and that the complainant is en- 
titled to its combination broadly, and that it is not confined to any par •■ 
ticular form of water collector or director, or any spécifie relation of 
such to the disk. It insists upon a broad construction of its claim, 
which wiU not confine it to a literal or spécial form of inclosed pocket 
and a disk literally working inside that pocket ; that it is entitled to read 
the claim as calling for any arrangement of disk and water-collecting 
device working together in connection with a water-wheel casing and 
shaft, which will prevent the splashed water from escaping along the 
shaft through the casing to the bearings. 

It does not appear to the court that this is a pioneer invention, and 
was not so claimed by the inventor in his application for the patent. 
He States distinctly that his invention is an improvement in water-wheel 
casings, and consists in the arrangement of parts and détails of con- 
struction as set forth in the drawings and described and pointed out in 
the spécifications, and he then proceeds to point out and describe the 
varions points of the device and the détails of its construction; and. 
in order that there may be no misunderstanding as to the extent of his 
claim and the character of thèse détails, he states that he does not wish 
to be understood as claiming a casing for water wheels having side or 
latéral drip-compartments per se, for such was well known to him, but 
he déclares that his invention résides in the use of a shaft having disks 
or circular plates arranged thereon, which rotate within said latéral or 
side drip compartments so as to throw the water into said compartments 
by centrifugal force. There can be no mistake about the meaning of 
this language. It describes complainant's invention accurately, and 
with careful détail, and the claim is equally clear in setting forth that 
the invention is a combination of a water-wheel casing, side chambers 
or pockets having discharge openings therein, the power shaft passing 
through the casings, and disks, plates, or water-deflecting shields ar- 
ranged thereon and working within the side chambers or pockets. We 
rannot enlarge this claim to include any and every arrangement of disk 
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and water-collecting device, for the inventor has declared that his in- 
vention has no such scope; and we cannot say that the side chamber 
or pocket is not an essential élément of his invention, since he has de- 
clared that it is. Keystone Bridge Co. v. Phoenix Iron Co., 95 U. S. 
274, 24 L. Ed. 344. 

The complainant's invention, limited as it is to the détail of construc- 
tion set forth in the spécifications and claim, is not broad enough to in- 
clude defendant's device, under the application of the law of équivalents. 
Looking at the two devices in the light of their construction and opéra- 
tion, it is évident that one does not perfomi substantially the same 
function or office as the other, in substantially the same way, to obtain 
substantially the same resuit. It follows that the > defendant's device is 
not an infringement of complainant's mechanism, and the action cannot 
be maintained. The other défenses, that of a lack of invention, and 
anticipation, need not be considered. 

The bill is dismissed. 



G. B. RITCHIE & CO. v. UNITED STATES. 

(Circuit Court, S. D. New Yorli. June 5, 1905.) 

No. 3,502. 

CUSTOMS DUTIES — CLASSIFICATION — FLAX NOIIS — WaSTE. 

Flax noils are dutiable as waste. under Tarlff Act July 24, 1897. c. 11, 
§ 1, Schedule N, par. 463, 30 Stat. 194 [U. S. Comp. St. 1901, p. 1679], and 
not under Scliedule J, par. 826, 30 Stat. 180 [U. S. Comp. St. 1901, p. 1601], 
as "tow of flax," by similitude. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,560, T. D. 34,963, which affirmed 
the assessment of duty by the collector of customs at the port of 
New York on merchandise imported by G. B. Ritchie & Co. 

Curie, Smith & IVEaxwell fW. Wickham Smith, of counsel), for 
importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The Board of General Appraisers 
has correctly found that the merchandise in question is flax noils. It 
was assessed for duty as tow of flax, under paragraph 326 of the 
act of July 24, 1897, c. 11, § 1, Schedule J, 30 Stat. 180 [U. S. Comp. 
St. 1901, p. 1661]. It is claimed as dutiable as "waste not specially 
provided for," under paragraph 463, Schedule N, of said act 30 Stat. 194 
[U. S. Comp. St. 1901, p. 1679]. The unccntradicted testimony 
taken in this court is to the efifect that the merchandise is not flax 
tow, and is flax waste. The only question, then, is whether the article 
is dutiable as flax tow by similitude. Inasmuch as tliere is a spécifie 
enumeration covering waste, the similitude clause cannot be applied. 
Arthur's Executors v. Butterfield, 125 U. S. 70, 8 Sup. Ct. 714, 31 L,. 
Ed. 643. 

The décision of the Board of General Appraisers is reversed. 
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In re LATIMER et al. 
(District Court, E. D. Pennsylvania. December 27, 1905.) 

No. 2,217. 

BANKRUPTCY — TEMPOEABT ReSTBAINING OeDEE — DiSCONTINUANCE FOB Delay. 

A temporary restraining order, granted pending a rule tp show cause 
why an injunetion should not issue restraining défendant from disposing 
of property aileged in tlie bili to belong to a bankrupt, will be discontin- 
ued, wbere such allégation is denied by the answer, and after the lapsf 
of several niontlis the rule bas not been brought to a hearing, and no 
proofs hâve been taken in support of the bill. 

In Bankruptcy. Sur motion of respondent Lorna C. Francis to 
discontinue restraining order. 

Henry J. Scott, for the motion. 

Edgar J. Pershing, R. M. Anderson, and George Wharton Pepper, 
opposed. 

ROLLAND, District Judge. In March, 1905, a pétition in bank- 
ruptcy was fîled against the above-mentioned parties. On the same 
day, a separate bill was fîled by Mary V. Copeland, a creditor of the 
above-mentioned bankrupts, alleging that Lorna C. Francis, wife of 
Stanley Francis, is possessed of and holds the title to real estate situate 
within the jurisdiction of this court belonging to her husband, one 
of the aileged bankrupts. The bill prays that the said Lorna C. Fran- 
cis, among others, be enjoined against the transfer or incumbrance 
of this real estate. Whereupon a rule was entered upon her and 
others to show cause why an injunetion should not issue restraining 
and enjoining her and others from making sale, transfer, or convey- 
ance oiE the said real estate, returnable April 8, 1905, at 10 o'clock 
a. m., and a restraining order was directed to issue, restraining any 
such transfer or incumbrance in the meantime and until the disposi- 
tion of the rule. On April 8, 1905, Lorna C. Francis fîled an answer 
in which she dénies that she holds either an équitable or légal title 
to any property, real or personal, in which any of the bankrupts are 
in any manner interested, or in which there is invested any money 
or property of any character of the said bankrupts, and prays that 
she may be relieved of the restraining order. Stanley Francis also 
fîled an answer denying his wife held any property belonging to him. 
Nothing further was donc in the matter, nor was there any addi- 
tional proof filed in support of the bill by the petitioner, and the motion 
to discontinue the restraining order was argued on bill and answers 
on September 27, 1905.* 

Without going into the question of the sufficiency of the alléga- 
tions contained in the bill, we are of the opinion that this restraining 
order should be discontinued during a further pendency of the rule to 
show cause why a preliminary injunetion should not issue against 
her, and it i"; so ordered. Should the petitioner désire to ask for a 
preliminary injunetion, leave is hereby given to amend the bill and to 
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file such affidavits in support thereof as she may deem necessary, and, 
upon the filing of such amended bill and proofs in support thereof, 
the petitioner may again move for a restraining order, should it be 
deemed necessary. 



UNITED STATES v. MITCHELL et al. 

I 

(Circuit Court, D. Oregon. September 11, 1905.) 
Nos. 2,890, 2,898. 

OONSPlfiACT FEDERAL STATUTE SUFFICIENCY Or INDICTME:^!. 

An indictment under Rev. St. § 5440 [U. S. Comp. St. 1901, p. 3676], 
which diarges that défendants knowlngly, unlawfully, wlckedly, and 
corruptly conspired to defraud the United States eut of its title to cer- 
tain public lands by means of false, fraudulent, and flctitious entries of 
the sume under the land laws, and that in pursuance of, and to efL'ect 
the object of, such consplraey. certain acts set forth were committed 
by one or more of the defendaiits, is not InsufBcient, because It does not 
expressly aver that such acts were done with knowledge of the fraudu- 
lent and illégal eharacter of the entries. The essence of the offense is 
the conspiracy, and whlie an overt act is an essential élément under the 
statute, the use of the word "knovvingly" in charging the conspiracy 
must fairly be held to apply to and characterize the acts speciflcally 
charged to hâve been done in furtherance of such conspiracy, and for 
the purpose of earrying It into efCect 

Indictment for conspiracy, under Rev. St. § 5440 [U. S. Comp. St. 
1901, p. 3676]. Ondemurrer, 
See 136 Fed. 896. 

Francis J. Heney, for the United States. 

John M. Gearin, for défendant Binger Hermann. 

HUNT, District Judge. It is charged that on February 1, 1902, 
défendants conspired and agreed together, knowingly, wicl<edly, and cor- 
ruptly to defraud the United States out of the possession and use of, and 
the title to, divers large tracts of the public lands within Oregon, which 
lands had been, prior to September 28, 1893, open to entry under the 
homestead laws, but which were on that day included within the limits 
of the Cascade Range Forest Reserve by executive order, and with- 
drawn from settlement and entry, under the laws pertaining to forest 
reserves. It is alleged that the said unlawful conspiracy to defraud 
the United States was one for obtaining, for the profit and benefit of 
défendants, and appropriating the possession and use of, and title to, 
and the proceeds of the sale of, the lands, as set forth, by means and in 
pursuance of a certain false, fraudulent, and corrupt practice of them, 
the said défendants — 

"Whereby, relying upon the fact that tbe said Binger Hermann, as, and 
who then was, Çommissipner of the General Land Office of the said United 
States, had the power to recomraend and secure the Issuance of patents con- 
veying title in such lands from the said United States to entrymen under 
the said homestead laws, In cases where the records of the said land office 
and General Land Office showed that homestead entries had been made upon 
the same prior to the day last aforesaid, and that the persans appearing to 
hâve made such entries had contlnued to réside upon and eultivate such 
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lands, notwithstandlng such entries might be false and fraudulent, and rely- 
Ing also upon the fact that titles so obtained uuder sucli patents could be 
sold to persons who might want to relinquish the same to the sald United 
States, as was and is allowed by law, in exchange for better lands, lying out- 
side of the limits of the sald forest réserve, they, the sald John H. Mitchell, 
Binger Hermann, Stephen A. D. Puter, Horace G. McKlnley, Emma L. 
Wataon, Dan W. Tarpley, Elbert K. Brown, Mrs. Nellie Brown, Henry A. 
Young, Frank H. Walgamot, Clark. E. Loomis, and Salmon B. Orinsby, were 
to talce advantage of the fact that there had been made and had been filed in 
the land ofliee of the said United States at Oregon City, aforesaid, divers 
false and fraudulent applications and afRdavlts in writing for the entry 
of the sald lands under the said homestead laws as and for applications and 
aitidavits of bona fide settlers upon the said lands, and divers false and 
fraudulent afiidavits as and for affidavits of final proof of the settlement of 
such persons upon the said lands at a time prior to their said Inclusion with- 
in the limits of the said forest reserve and to their said withdrawal from 
entty, and of résidence by such settlers upon, and their cultivation of, ths 
same lands, in pursuance of and subséquent te such settlement, as Is required 
by the said homestead laws — false and fraudulent, in this : that some of 
such applications and affidavits were made in and under assumed names of 
persons cxecuting the same or causing the same to be executed, and none of 
such applications and affidavits was made by a person who had in fact 
settled upon the said lands prior to their said inclusion within the limits 
of the said forest reserve and to their said withdrawal from entry, or who 
had at auy time resided upon, or in any manner cultlvated or Improved, the 
said lands, and were, directly, or through intermediate conveyances, to ac- 
quire such titles from the said United States in the name of the said Emma 
L. Watson, and, by and through her, to sell and dispose of the same so that 
they w'ould flually become the property of persons who would hâve no knowl- 
edge of the fact that they were so unlawfully and fraudulently obtained 
from the said United States. * * * That, In pursuance of the said un- 
lawful consplracy, comblnation, confédération, and agreement, and to effect 
the object of the same, and by means thereof to defraud the said United 
States out of the possession and use of and title to a certain tract of the 
said public lands, that Is to say, the northeast quarter of section thirty-two in 
the said township and range, containing one hiindred and sixty acres of 
land, to enter and obtain title to which said tract an application and affida- 
vits of the kinds aforesaid, respectively false and fraudulent in the particu- 
lars aforesaid, had, before the day in this Indictment flrst aforesaid been 
tiled in the said land office at Oregon City in the name of Emma Porter, that 
being an assumed name of the said Emma L. Watson. The said' Salmon B. 
Ormsby afterwards, to wit, on the fourth day of February, in the same year 
nineteeu hundred and two, at the clty of Salem, in the said district of 
Oregon, unlawfully did make and exécute a certain jurât, to wit, a jurât 
of the ténor following: 

" 'ciubscribed and sworn to before me this 4th day of February, 1902, S. B. 
Ormsby, Forest Superintendent,' upon and to a certain déposition of one L. 
Jacobs concerning the supposed settlement and résidence upon the same 
lands by Emma Porter." 

Other overt acts are alleged, of a similar nature to that jtist de- 
scribed. 

It is also alleged that, in pursuance of the said unlawful conspiracy and 
agreement, and to effect the object of the same, and by means thereof 
to defraud the United States out of the possession and use of and title to 
ail of the tracts of public lands described in the indictment, the said 
John H. Mitchell, on March 3, 1903, at the city of Washington, unlaw- 
fully did prépare a certain vvritten affidavit for the said Emma L. Wat- 
son to sign and swear to. This affidavit, made by Mrs. Emma L. Wat- 
son, substantially states that she owned by purchase certain described 
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lands ; that she paid in the aggregate for them a little over $8,000 ; that 
when she bought she was advised that the titles were good, except that 
patents had not issued, but would be issued at a very early date, in the 
regular course of business; that, in order to raise money to purchase 
the lands, she had borrowed a large sum of money, and that she would 
suffer great injury unless her rights could be determined by the Interior 
Department at Washington; that ail of the lands bought were home- 
stead entries, and that she believed they were ail made without fraud 
or other cause which would stand in the way of the issuance to the entry- 
men of patents to the lands — wherefore she asked speedy examination 
and action. The indictment contains another affidavit, made by de- 
fendant Puter, wherein he states that he was the représentative of Mrs. 
Watson in investing her money, and that he advised her to buy the lands, 
and assured her that the titles were good, except that patents had not is- 
sued, and that he was put in an embarrassing position, as there was some 
delay, and certain attacks were made on a portion of the entries describ- 
ed, and that it was a matter of much importance to Mrs. Watson and 
himself that there be a speedy détermination of the homestead entries. 
It is charged that on March 3, 1903, at Washington, D. C, défendant 
Puter did pay to John H. Mitchell the sum of $3,000 in furtherance of 
the conspiracy and to effect the object thereof ; also that said John H. 
Mitchell afterwards, on March 10, 1903, at Washington, did introduce 
défendant Puter to one William A. Richards, who was then an assist- 
ant commissioner of the General Land Ofïice, and then and there did 
commend the said Puter to the said Richards as one of the most relia- 
ble citizens of the state of Oregon. It is also averred that, in pursu- 
ance of the unlawful conspiracy and agreement, and to effect the object 
of the same, the défendant Emma L. Watson, on May 5, 1902, did exé- 
cute a deed to one Frederick' A. Kribs covering ail of the tracts of land 
described in the indictment. 

The point urged is that a scienter is not alleged, in that it is not char- 
ged that thèse défendants knew that the lands entered were falsely and 
fraudulently entered.. The indictment is for conspiracy to defraud the 
United States, as denounced in section 5440, Rev. St. [U. S. Comp. 
St. 1901, p. 3676] . The essence of the offense charged is the conspiracy, 
although the statute requires not only a conspiracy, but the doing of 
some act to effect its object ; such act being one of the means by which 
the conspiracy is sought to be carried into effect. Now the charge hère 
is that défendants unlawfully conspired, knowingly, wickedly, and cor- 
ruptly to defraud the United States out of title to certain lands, with 
an object and by certain means, that is, by certain acts by which the 
conspiracy was to be carried into effect. To hâve conspired knowingly, 
unlawfully, wickedly, and corruptly to acquire the lands described is 
a complète offense of conspiracy if any act was donc to carry into eft'ect 
the object of such conspiracy. Without the doing of the act to carry 
out the object of the conspiracy, there would be no crime ; yet we must 
not lose sight of the fact that, while the doing of the act is essential, 
it is nevertheless but a means by which the conspiracy is sought to be 
made effective. 

As I understand the reasoning and décision of the Suprême Court in 
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Dealy v. United States, 153 U. S. 543, 14 Sup. Ct. 680, 38 L. Ed. 545, 
it is that in an indictment for conspiracy to defraud in cases involving 
entries of public lands under section^ 5440, it is only necessary to allège 
that défendants did falsely, unlawfully, and wickedly conspire, combine, 
confederate, and agrée together to defraud the United States of the title 
and possession of large tracts of public lands by means of false, feigned, 
illegaJ, and fictitious entries of the lands under the homestead laws 
(the lands being public lands, and open to entry under the homestead 
laws at the proper local land office) ; and that, according to and in pur- 
suance of the conspiracy so charged, the défendants hâve done an act 
to carry into efïect the object. It is true that in the indictment dis- 
cussed in the Dealy Case it was alleged that the overt act done was the 
persuading of a person to make a filing and proof on certain lands upon 
which such person, as défendants well knew, had never made settlement, 
improvement, or résidence ; but, the indictment having previously char- 
gea that défendants unlawfully, falsely, and wickedly conspired, I do not 
believe the court regarded the particular use of the words alleging knowl- 
edge as essential to the portion of the pleading which averred particular 
facts connected solely with the doing of the overt act, which was but a 
means by which the conspiracy was sought to be carried into efïect. 

In the indictment under examination, we fînd that it is distinctly 
charged that défendants knowingly, wickedly, and corruptly conspired 
to defraud the United States out of title to certain public lands. Overt 
acts or means are then set forth. The language of the charge excludes 
the idea of any unintentional wrong, and the word "knowingly" as used 
may fairly be regarded as qualifying the acts subsequently stated, in- 
cluding the doing of those by which the conspiracy was to be carried 
into efïect. Analogies are to be found in the opinions of the Suprême 
Court of the United States. In Dunbar v. United States, 156 U. S. 186, 
15 Sup. Ct. 325, 39 L. Ed. 390, indictments were presented charging 
défendant with the crime of smuggling, under section 2865, Rev. St. 
[U. S. Comp. St. 1901, p. 1905]. The statute provides as follows: 

"If any person shall knowingly and wlllfully, with intent to defraud ttie 
revenues of ttie United States, smuggle or clandestinely introduce into the 
United States any goods, wares or merchandise, subject to diity by law, and 
which should hâve been Involced, withoiit payiug or accounting for the duty 
* * • every such person * * * shall be deemed guilty," etc. 

The charge in one of the counts of one of the indictments was that 
the défendant willfully, unlawfully, and knowingly, and with intent to 
defraud the revenues of the United States, did smuggle and clandestinely 
introduce into the United States certain goods, wares, and merchandise, 
describing them, and which should hâve been invoiced, without paying 
or accounting for the duty, or any part thereof . 

Another section of the statute (section 3083 [U. S. Comp. St. 1901, 
p. 3014] ) provides : 

"If any person shall fraudulently or knowingly import into the United 
States, or assist in so doing, any merchandise contrary to law, or shall re- 
çoive, or in any manner facilitate the transportation, or coneealment or sale 
of such merchandise after importation, knowing the same to hâve been im- 
ported contrary to law, such merchandise shall be forfelted, and the ofifender 
shall be fined," etc. 
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The substance of certain counts of the second indictment was that 
the défendant did willfuUy, unlawfully, and knowingly, and with intent 
to defraud the revenues of the United States, smuggle and clandestinely 
introduce into the United States certain amounts of prepared opium. 

The ninth count of the second indictment in the Dunbar Case char- 
ged that on the 5th day of February, 1893, the défendant did willfully, 
unlawfully, fraudulently, and knowingly, and with intent to defraud the 
revenues of the United States, facilitate the transportation, after im- 
portation, of a large quantity of prepared opium, which was subject to 
a duty by law, and which should hâve been invoiced, and which pre- 
pared opium, on said 5th day of February, 1893, had been knowingly, 
willfully, unlawfully, and fraudulently brought, imported, smuggled, 
and clandestinely introduced into the United States, and upon which no 
duty had been paid or accounted for according to law, and that none of 
said prepared opium had been invoiced; the défendant then and there 
well knowing that no duty had been paid or accounted for according 
to law on said opium, and that none of said opium had been invoiced, 
and that the same, and the whole thereof, had been unlawfully, will- 
fully, knowingly, and fraudulently brought, imported, smuggled, and 
clandestinely introduced into the United States. It was there alleged 
that ail the counts except the ninth were bad, because a scienter was 
not alleged. No objection was made to the ninth count, because it was 
conceded that it averred a knovvledge of the fact that the opium had 
been imported into the United States; but in the other counts such 
knowledge was not directly averred in language similar to that used in 
the ninth count. 

The Suprême Court, by Justice Brewer, stated that the indictment 
had been carefully examined, and that none of the criticisms which were 
based upon a lack of allégation of knowledge were well taken : 

"They charge that the défendant did "willfully, unlawfully, and knowing- 
ly, and with intent to defraud thé revenues of the United States, smuggle 
and clandestinely Introduce into the United States,' the prepared opium. It 
is stated in 1 Bish. Crlm. Proc. (3d Ed.) § 504, that the words 'knowingly' 
or 'well knowing' wlll supply tha place of a positive averment that the 
défendant knew the fact subsequently stated; and to llke effect are the 
authorlties generally. The language of the indictment quoted excludes the 
idea of any unlntentional and ignorant bringing into the country of prepared 
opium upon which the duty had not been paid, and is satlsfled only by proof 
that such bringing in was done Intentlonally, knowingly, and with intent to 
defraud the revenues of the United States. Indeed, the word 'smuggling' as 
used carries with it the implication of knowledge. In Bouvier, vol. 2, p. 528, 
smuggling is defined : 'The frauduleiit taking into a country or out of it mer- 
chandise which is lawfully prohibited.' We hâve, therefore, both the use 
of a term ■y^hich implies intentional misconduct and a spécifie averment that 
what was done was done willfully, knowingly, and with intent to defraud. 
* • * An intent to defraud the revenues implies an intent to deprive such 
revenues of something that is lawfully due them, and there can be no such 
Intent without knowledge of the fact that there Is something due. So, when 
the charge is made that the défendant willfully, unlawfully, and knowingly, 
and with intent to defraud the revenues of the United States, smuggled and 
clandestinely introduced into the United States prepared opium, it carries 
with It a direct averment that he knew that the duties were not fuUy paid^ 
and that he was seeking to bring such goods Into the United States without 
their just contribution to the revenues. For thèse reasons, we think that 
this objection to the indictment also fails." 
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In Price v. United States, 165 U. S. 311, 17 Sup. Ct. 366, 41 L. Ed. 
727, défendant was indicted and convicted for depositing in the mails 
obscène, lewd, and lascivious matter. The sufficiency of the indictment 
was attacked upon the ground that there was no direct allégation that the 
défendant knew that the bock that he deposited in the mail was obscène 
or lewd or lascivious ; the only charge being that he knowingly deposited 
a bock, the contents of which were, as a matter of fact, lewd and 
lascivious, the point being the alleged absence of any charge that he 
knowingly deposited a book which in fact was obscène, lascivious, and 
lewd, and which he knew was of that character. The court, through 
Justice Peckham, held that there was no force in the contention. He 
said : 

"The plaln meanlng of the Indictnieiit is that the défendant deposited In 
the mail a book which he Ijnew to be obscène, and that in truth it was 
obscène." 

After approving of the décision in Rosen's Case, 161 U. S. 29, 16 
Sup. Ct. 434, 40 L. Ed. 606, the court continued: 

"In that case we held that the gênerai charge that the défendant unlaw- 
fully, Trillflilly, and knowingly deposited and caused to be deposited in tlie 
post office a certain obscène, lewd, and lascivious paper, as therein described, 
might not vinreasonably be constmed as meanlng that the défendant wa« 
and must hâve been aware of tlie nature of Its contents at the tlme he caused 
it to be put Into the post office for transmission and delivery. Mr. Justice 
Harlan, in delivering the opinion of tbe court in that case, sald : 'Of course 
he did not understand the government as claimlng that the mère depositing 
in the post office of an obscène, lewd, and lascivious paper was an offense 
under the statute, if the person so depositing it had neither knowledge nor 
notice at the time of Its character or contents. Ile must hâve understood, 
from the words of the indictment, that the government imputed to him 
knowledge or notice of the contents of the paper so deposited. In their 
ordinary acceptation, the words "uniawfully, willfully, and knowingly," when 
applied to an act or thlng done. Import knowledge of the act or thlng so donc, 
as well as an evil intent or bad purpose in doing such thing; and, when 
used in an Indictment in connection with the charge of having deposited In 
the mails an obscène, lewd, and lascivious paper, contrary to the statute 
in such case made and provided, could not hâve been construed as applying 
to the mère depositing In the mail of a paper, the contents of wliich at the 
time were wholly unknown to the persou depositing it. The case Is, there- 
fore, not one of total omission from fhe indictment of an essential averment. 
but, at most, one of inaccurate or imperfect statement of a fact ; and such 
statement, after Verdict, may be taken In the broadest sensé authorized by 
the words used, even if It be adverse to the aecused.' • * » " 

Like rulings were made in United States v. Fulkerson (D. C.) 74 
Fed. 619 ; United States v. Nathan (D. C.) 61 Fed. 936 ; Blake v. Unit- 
ed States, 71 Fed. 286, 18 C. C. A. 117. 

My conclusion is that, considering ail the language of this indictment, 
while it is not as direct as it might be in form, yet in its substantial aver- 
ments it is sufficiently clear as against gênerai demurrer, and that it well 
enough informs the défendants that they are charged with conspiracy 
to defraud, and with the -îoing of overt acts to effect the object of the 
conspiracy. They must therefore plead to the merits. 
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FLINN et al. V. INTERSTATE BUILDING & LOAN ASS'N 
OF ATLANTA, GA, 

SCOTT V, EARLE et al. 

(Circuit Court, D. South Carolina. November 17, 1905.) 

Building and Loan Associatio^js — Insolvenct — Seulement with Boreow- 

ING StOCKHOLDERS. 

Défendants were bbrrowing members of a building and loan association, 
and executed bonds which required them to make stipulated monthly pay- 
ments, a stated part being for stock dues, another for interest, and a 
further sum as premium on the loans. The bond also contained a pro- 
vision : "Upon final settlement with the association, it to retain as in- 
stallments on said stock and Interests no greater sum than the sum actual- 
ly advanced with Interest thereon at the rate of 8 per cent per annum." 
The association became insolvent ; défendants having made the required 
payments to that time. Held that, on settlennent between them and its 
receiver under suoh provision of the contract, the rule of partial payments 
applied, and défendants were entitled to crédit for the full amount ot 
each monthly payment, whether made for dues, interest, or premium. 

In Equity. On, pétitions of receiver for foreclosure of mortgages. 

W. D. Ellis, W. A. Wimbish, and T. W. Bacot, for receiver. 
S. J. Simpson, J. T. Hay, Haynsworth & Patterson, McCuUough & 
McSwain, Wilson & Wilson, and W. R. Richey, for défendants. 

BRAWLEY, District Judge, Thèse are eight separate proceedirigs 
in equity for the collection of certain bonds and foreclosure of mort- 
gages, given by the défendants above named, which for convenience 
hâve been heard together. The plaintiff is the receiver, appointed in 
the Circuit Court of the United States for the northern district of 
Georgia, December 31, 1900, of the Interstate Building & Loan As- 
sociation of Atlanta, in proceedings in equity commenced by certain 
stockholders, alleging, among other things, the insolvency of said 
association, the failure of its plan as a building association, ànd its 
inability to continue a going concern. Ancillary proceedings were in 
due course commenced in this circuit, and the receiver, having duly 
qualified under the original and ancillary bill, is administering the es- 
tate as an entirety. He has filed pétitions in this court against the 
eight défendants above named, separately, praying the foreclosure 
of certain mortgages. Testimony has been taken, and the case is 
before me upon the report of Julius H. Heyward, Esq., standing 
master, and exceptions thereto. The cases hâve been heard together, 
and, as there is one question common to ail of them, that will now be 
considered, as it will be practically décisive of ail the cases; there 
being one case, however, in which a separate question was involved, 
which will be considered in due course. The main question in the 
cause relates to the crédits to be allowed upon the bonds sued on. 
In the printed argument submitted by the counsel for the receiver it 
is said: 

"It should be observed at the outset, and borne in mind throughout, that 
thèse are not suits for foreclosure by a going and solvent building and loan 
association, under the conduct and control of Its own regular offlcers, elected 
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according to Its own by-laws and rules; but they are équitable proceedingg 
by a receiver of this court, whieh court is winding up the affairs of an insol- 
vent building and loan association for the benefit of ail, and ail claims of its 
shareholders or stoclîholders," 

The question arises upon the construction of a written contract 
which is somewhat peculiar in the circumstances which gave rise to 
it, and in its terms, and much of the learning of which the Reports are 
fuU, relating to building and loan contracta generally, is of little per- 
tinence. It appears from the statement of the learned counsel for 
the receiver that thèse contracts were prepared under the advice of 
counsel for building and loan associations, with a spécial view of 
meeting the objections which had theretofore been urged against the 
varions building and loan contracts, which the Suprême Court of 
South Carolina had adjudged to be obnoxious to the usury laws of 
this State. Allusion is made to this feature in an opinion of the Circuit 
Court of Appeals of this circuit, which will be hereafter referred to. 

Ail of the bonds sued on are on printed blanks, and are of like 
ténor. Taking the bond of E. A. Young, one of the défendants, as an 
example, so much thereof as is essential to an understanding of the 
question will be quoted. Young became the owner and holder of 15 
shares of stock in the association in September, 1895, and in October 
of the same year borrowed from the association $1,500, and as col- 
latéral security transferred and assigned his shares of stock to the 
association, and as additional security mortgaged a certain tract or 
parce! of land in the county of Kershaw, in this state, which land was 
subsequently sold to one Smith who continued to niake the payments 
which Young had agreed to make. 

After reciting the loan, the bond is as follows. 

"New, the condition of the above obligation is such that if the above bound 
E. A. Young, or his heirs, executors, or administrators, do well and truly pay 
or cause to be paid to said association, so long as it shall continue to exist, 
or as may be provided in its by-laws, rules, and régulations, the sum of $24 
monthly (of which the sum of $9 is for installments due on said 15 shares of 
stock, and the sum of $7.50 is for the interest on the sum actually advanced, 
and the further sum of $7.50 Is for premium on the sum actually advanced), ail 
of which said sums of $24 is to be paid on or before the Ist to the 5th day of 
each and every month, and shal) perform the covenants contained in the mort- 
gage or other instrument of writing securing this bond, and, if this bond be col- 
lected by suit, shall pay the additional sum of 10 per cent, on the aniouut due 
as counsel fées, and shall stand to and abide by the by-laws, rules, and régula- 
tions of said association (upon final settlement with the association, it to re- 
tain as installments on said stocli and interests no greater sum than the sum 
actually advanced, with interest thereon at~the rate of 8 per cent, per annum), 
then this obligation to be void and of none effect; or else to remain of full 
force and virtue." 

It appears from the testimony that ail the payments, with dues, 
interest, and premium, were regularly paid up to January 1, 1901, there 
being 61 payments of dues, and 60 payments of interest and premiums, 
and that there were certain payments made after the receivership, 
which were carried as a ledger crédit, and that he was never in de- 
fault as to his monthly payments. The total amount of such pay- 
ments appears to be $1,539. 

There is a long line of décisions in South Carolina, in building and 
141 F.~43 
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loan caseé, beginning wîth Bollinger's Case, 13 Rich. Eq., 124, 78 Am. 
Dec. 463, holding that the borrower îs entitled to crédit on his loan 
ail payments made, whether of stock dues, interest, premiums, in wliat- 
ever form or guise, and if the aggregate of such payments in any year 
exceeds the légal rate of interest the transaction was treated as 
usurious; one of the judges alluding to the monthly payment called 
"premium" as "simply interest in attempted disguise," and ail being 
treated as modes of payment of the borrower to be credited as 
of the time of payment, with interest adjusted or calculated accord- 
ing to the rule of partial payments. The Suprême Court of the state, 
in Gillison's Case, decided in 1887 (38 S. C. 544, 6 S- E. 333), re- 
views Some of thèse cases, and, referring to the contract then con- 
sidered, says that it is "of a very différent character, and under it in 
no view of the case could the appellant be required to pay more than 
^he rate of interest allowed by law, and hence there was no usury in it." 
Such was the state of the law in South Carolina at the time 
when, as stated, the building and loan associations, under advice 
of counsel, prepared a form of contract which would not be obnoxious 
to the taint of usury, and evidently having in view Gillison's Case, 
where the court held that there was no usury if in any view of the case 
the party could not be required to pay more than the rate of in- 
terest allowed by law. This form of contract was then adopted, 
wherein it was provided that the association, upon final settlement, 
could "fétain as installments on said stock and interests no greater sum 
than thé sum actually advanced, with interest thereon at the rate of 8 
per cent, per annum"; the law of the state then providing that by 
spécial contract 8 per cent, might be charged for the use of money. A 
similar contract was considered by the Circuit Court of Appeals in 
Interstate Building & Loan Association v. Edgefield Hôtel Company, 
134 Fed. 75, 67 C. C. A. 200. In that case the borrower obtainéd 
a loan of $6,000, and to do this had subscribed for 130 shares of 
stock, amounting at par value to $13,000, and had made 74 monthly 
payments of $103 each; $73 as installment on the stock, and $30 as 
interest. The court in its opinion Says: 

"There was, however, Inserted In the bond, to meet certain décisions of 
the courts of South Carolina with regard to usury In building association 
mortgages, the following Important stipulation, namely : 'It is further under- 
stood that upon final settlement with the association it shall retain as in- 
stallments on said stock and Interest no greater sum than the amount actually 
advanced, with Interest thereon at the rate of 8 per cent, per annum.' • * * 
Very littlé light is obtainable on this question from adjudications in build- 
ing association cases, as the stipulation by which the settlement in this case 
Is controlled is unusual. It is urged by the appellant that as the monthly in- 
stallments were not pald in réduction of the loan, but were primarily paid 
by the hôtel cbmpany as shareholder, for the purpose of maturing its stock, 
and not as payments to be applied to its loan, and were payments on shares 
made as well by those who did not procure loans as by those who did, it is 
not consistent with justice or the contract of the parties that the installment 
payments shQuld be applied to the loan. There wonld be force In this con- 
tention if the relation of the hôtel cbmpany to the building association had 
remained that of the borroWing stoekholder, obliged to continue its install- 
ments until its stoclî matured; but the stipulation that the building associa- 
tion in final settlement should not retaln of the installment and Interest paid 
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more than the amount actually advanced and 8 per cent Interest, recognizes 
that In the final settlement the borrowing stockholder may eleet to be treat- 
ed as a borrower simply, and settle as the borrower would settle with the 
lender. Without restrictive stipulation the borrowing stockholder might not 
be able to escape from his relation of stockholder, no matter how many years 
It might require to mature the stock, nor how excessive the rate of interest 
mlght become. To avoid thls possible resuit, and to accord with the décisions 
in Sonth Carolina, the stipulation was inserted for the borrower's protection 
In a eontract prepared by the building association. Under such a contraet 
prepared by the lender, if there is ambiguity, then by the established rule It 
Is to be construed favorably to the party who, In order to obtain a loan at 
an exceptional rate of interest, is required to sign a contraet, the stipulations 
of which are prepared by the other party to it. But we do not thmk that 
there Is.any ambiguity. What, under ordinary circumstances, would be the 
meaning of a stipulation that the lender should not retain out of the payments 
made to him more than the amount actually advanced with interest at 8 per 
cent? It would, we think, be understood to mean that the lender should re- 
ceive back the money advanced, and, for the use of his money while the bor- 
rower had it, 8 per cent, interest, and no more. If in this case the building 
association should receive the amount advanced, and 8 per cent, interest on 
it for the whole period of over six years, until the last payment was made, it 
would bave had, In addition to 8 per cent. Interest, the use of ail the sums 
which in monthly payments during six years the borrower bas paid back, and 
the use of which the borrower did not hâve. This would be greatly in 
excess of 8 per cent, interest. The rule to be applied in such a case be- 
tween borrower and lender is the rule of partial payments, by which the 
excess of every payment made over the Interest then accrued is applied 
in réduction of the principal, and the subséquent Interest computed on the 
principal so reduced. Woodward v. Jewell, 140 U. S. 247, 248, 11 Sup. 
et. 784, 35 L. Ed. 478. The stipulation In this case dearly states, in un- 
mlstakable language, that out of the installments and interest paid by the 
borrower the building association shall retain on final settlement no more than 
the amount advanced, with interest thereon at 8 per cent." 

It will be seen that Judge Morris, who wrote the opinion in this 
case, says that the stipulation above cited recognizes that in the final 
settlement the borrowing stockholder may elect to be treated as a 
borrower simply, and settle as a borrower would settle with a lender. 

The Suprême Court of South Carolina, in Bird v. Kendall, 62 S. C. 
192, 40 S." E. 147, says: 

"■RHien a person subscribes for shares of stock and becomes a member of a 
building and loan association, and thereafter borrows money from the associa- 
tion, pledging his shares of stock to secure Its payment, he thereby practically 
ceases to be a member of the association. The new relation between him and 
the association is that of debtor and creditor, and it can only recover the prin- 
cipal sum loaned, together with the légal rate of interest." 

It will be observed that in the case of the Edgefield Hôtel Company 
the amount credited on the loan was "installments on said stock and 
interest." There was no premium eo nomine, for in that case the 
hôtel Company, in order to borrow $6,000, subscribed for stock of the 
par value of $13,000, so that his monthly payments were ail on ac- 
count of installments. 

In the case of Young his subscription was for 15 shares of stock 
of the par value of $1,500, and the amount borrowed was $1,500. The 
monthly payments, by the stipulation of the bond, are "the sum of $24 
monthly." Then there follows in parenthesis a statement of the man- 
ner in which the $34 is made up, as follows: "(Of which the sum of 
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$9 is for installment due on saîd 15 shares of stock, and the sum of 
$7.50 is for interest on the sum actually advanced, and the further 
sum of $7.50 is for premium on the sum actually advanced.)" Twelve 
months' interest at $7.50 per month is $90, which is equal to 6 per 
cent, on $1,600, and the further sum of $7.50 per month, payable as 
premium, would make the total annual charge on the loan, ex- 
clusive of the installment on the stock, $180, which is 12 per cent. 
Bearing in mind that the premium had been defined by the courts 
in South Carolina as "interest under another guise," the draftsmen of 
this form of contract, doubtless apprehensive that the courts would 
hold such a contract to be usurious, or that the borrower might net 
bite at the hook baited for him, undertook to meet this difficulty by 
providing in the last clause of the bond: "Upon the final settlement 
with the association, it to retain as installments on said stock and in- 
terests no greater sum than the sum actually advanced, with interest 
thereon at the rate of 8 per cent, per annum." 

The référée holds that the final "s" in "intereSts" is a typographical 
error, but there is no testimony whatever to that effect. It is at the 
least highly improbable that the careful and astute counsel for the 
building and loan association, who prepared this form of bond, would 
overlook a word of such importance in that clause of the bond which 
related to the subject on which their opinion was especially asked, to 
wit, that clause which was to safeguard the contract against the dé- 
cisions in South Carolina on the subject of interest, and it is therefore 
more probable that they used the plural noun, so that it might cover 
not only interest eo nomine, but "interest in the shape of premiums," 
which the court had already held to be "interest under another guise." 
If there is any ambiguity, the well-settled rule would require the con- 
struction most favorable to the borrower, as against the party who 
prepared the instrument. But is there any principle upon which 
payments on account of premium should be difïerentiated from any 
other payments made by the borrower? In a going concern it might 
be contended that payments on account of installments of stock and on 
account of premium would be considered as payments qua stock- 
holder, and not as borrower simply. It is not necessary to go into 
ail the learning on that subject, where there is a great diversity of 
opinion; but where the original contract between the associatio^i 
and the borrower cannot be carried out, where the enterprise has 
been prematurely abandoned, where the default is not with the bor- 
rower, but with the lender, the relation between the borrowing mem- 
ber is changed to the one existing between the ordinary creditor and 
debtor, and the borrowing member is to be charged with the amount 
actually received by him, with interest at the légal rate to date, and 
credited with ail payments made, whether by way of dues, interest, or 
premium, according to the rules governing partial payments. I hâve 
already cited the casé in South Carolina which holds that, where the 
borrower transfers and assigns his stock to the corporation and ob- 
tains a loan from it, his relation is simply that of debtor to creditor, 
and the opinion in the Edgefield Hôtel Case, already cited, is to the 
same efïect, although in that case the building and loan association 
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was not iiisolvent. In Georgia, City Loan, etc., Association v. Goodrich, 
48 Ga. 445, supports the view just above stated, and otlier cases on 
the same line are collated in 4 A. & E. Ency. of Law, p. 1081. After 
ail, what is meant by the word "premium," as used hère? Webster's 
Dictionary gives as one définition of the word : 

"Something ofCered or given for the loan of money, sometitnes synonymoun 
Tv-ith interest, but generally signifying a sum in adVknce of the capital or sum 
lent" 

Generally speaking, the word, as used in relation to building and 
loan associations, is the bonus which the borrowing member agrées 
to pay for the privilège of obtaining the money. In the beginning of 
thèse associations, whenever the association had accumulated a fuud, 
it was put up at auction, and members bid for it, and the différence 
between the par value of his stock and the actual amount advanccd 
to him was called the premium. The loan to Young was not made 
in that way. He borrowed from the association a sum equal to the 
par value of his stock, and his monthly payment was the gross sUm 
of $24, a part being for the installment on his stock, a part for interest, 
and the "further sum," which was called premium. One can readily 
understand the contention that a borrower of a building and loan as- 
sociation occupies the dual relation of debtor and shareholder, and that 
as such it may be plausibly contended that to put the nonborrower and 
the borrower on the same footing he should be entitled to crédit 
for the amount paid as interest only, and that as to ail other paynients 
he should stand in the same relation with other shareholders who are 
nonborrowers, getting such return as he may pro rata with other 
shareholders fro» the dues paid on the value of his stock: but such 
is not the contention hère, for it is admitted that the borrower is en- 
titled to crédit on his loan for ail payments made by way of install- 
ments on his stock, and the iearned counsel for the receiver lias sub- 
mitted no argument from which I can draw any distinction in princiole 
between the right of the borrower to crédit for the amount paid as 
installments, and the amount paid for so-called premium. Their 
case rests solely upon the décision of the late Judge Simonton in the 
Alexander Case (C. C.) 120 Fed. 963. This opinion, in so far as it 
relates to this question, is in two lines, as follows : 

"The words are 'installments on said stock and interest.' The words ex- 
clude the paynients on account of premium." 

There is no discussion whatsoever of the question now being con- 
sidered. So far as appears, the only questions maturely considered 
were whether the contract was to be construed according to the law 
of Georgia, or of South Carolina, and whether or not it was usurious. 
The précise question now under considération is nowhere discussed 
in the opinion, which in two lines disposes of the question before him, 
in holding that by the literal reading of the words of the contract, 
"installments on said stock and interest," payments on account of 
premium are not included. In that contract the word used was "in- 
terest" ; in this, it is "interests." 

While I do not consider that this opinion is absolutely binding 
and conclusive upon me in any case where I am called upon to exer- 
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cise an indepe^dent judgment, my respect for that learned judge 
would lead me to gravely doubt the correctness of any judgment 
differing with his upon a question to which he had given mature con- 
sidération and announced a carefulîy considered opinion. The sum- 
mary disposai of the question then before him in the two Unes quoted 
does not lead to the conclusion that upon the précise question now to 
be determined his judgment would differ with my own ; for in Inter- 
state Building & Loan Association v. Edgefield Hôtel Company, re- 
ported in the same volume, page 437, he says : 

"In this court, however, the défendant will be allowed to take the most 
favorable alternative, and to make a final settlement by estlmatlng the 
amount due on the loan with Interest from Its date at 8 per cent per annum, 
until date of settlement, and crédit It with ail payments made on account of 
interest and stock." 

Under that rule, where his carefulîy considered opinion was sub- 
sequently affirmed by the Circuit Court of Appeals, the défendants 
hère are entitled to crédit for ail "payments made on account of 
interest and stock." If the premium hère paid was not on account 
of interest, or "interest in disguise," it certainly was made on account 
of stock. In either view it was a payment made on account of the loan, 
and in the final settlement the lender, by the terms of his Contract, is 
not entitled to receive anything more than the principal loaned, with 
interest thereon at the rate of 8 per cent, per annurn. 

If the payments made under the head of "premium" had been 
segregated and devoted to some spécifie purpose, there might be some 
ground for distinguishing such payments from those made on account 
of installments on stock and interest; but this is not the case. Upon 
each certificate of stock there is printed certain "terms and con- 
ditions." The third is as follows: 

"Flfty cents of each monthly payaient and ail interest, premiums, and for- 
feitures, shall go into the loan fund, and can be used for no other purpose 
than loans." 

And the testimony of the receiver in thèse cases is that the "pre- 
miums" and "interest" "went to swell the loan fund." Thèse citations 
from the "terms and conditions" and from the testimony dispose of 
the contention of plaintiff's counsel, on page 15 of the brief sub- 
mitted, "that the premiums went into the common venture, while 
the installments on stock and the interest on the money went directly 
to canceling the stock and paying the interest, se as to eventually can- 
cel the loan"; for both by the printed rules and in actual practice 
payments on account of installments on stock, on account of interest, 
and on account of premiums, went into a common fund, to wit, îhe 
"loan fund." 

It seems to me clear that ail the payments made by the several bor- 
rbwers in thèse cases should be credited upon their loans according 
to the established rules of partial payments, that they became share- 
holders primarily for the purpose of obtaining the loans, that having 
complied with ail the by-laws, rules, and régulations of the associa- 
tion in making the monthly payments stipulated, and being in nowise 
in default or chargeable with the prématuré failure of the associa- 
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tien, it is entitled upon final settlement by the terms of the contract 
to "no greater sum than the sum actually advanced, with interest 
thereon at the rate of 8 per cent per annum." 

It follows, therefore, that the report of the référée disallowing 
payments made as premiums is reversed, and the caseis remanded, 
with directions to state the accounts in accordance with this opinion; 
and as it is believed that the allowance of the additional crédits will 
show that the loans hâve been paid in full, it becomes unnecessary to 
décide whether the plaintifï is entitled to the 10 per cent, claimed as 
counsel fées. So much of the report of the référée as relates to the 
cases against Anna E. Hart and C. B. Simmons is afBrmed. 



EMPLOYERS' TEAMING CO. v. TEAMSTERS' JOINT COUNCIL et al. 

(Circuit Court, N. D. Illinois, E. D. December 20, 1905.) 

No. 27,719. 

1. In-tunction — Deoeee — Peesons Concltjded — Violation ci- Injunction bt 

Persons Not Parties. 

Rev. St. § 725 [U. S. Comp. St. 1901, p. 583], whioh gives to fédéral 
courts power to punish as eontempts disobedience or résistance by of- 
flcers, "or by any party, juror, witness or other person, to any lawful 
writ, process, rule, decree or command of the said courts," extends the 
power of such a court to enforce Its decrees to persons other than those 
made parties by name ; and it is the settled rule thereunder that, to ren- 
der a person amenable to an injunction, it is neither necessary that he 
should hâve been a party to the suit nor hâve been actually served with 
a copy of the injunction, so long as he appears to hâve had actual notice. 

2. Same — Procédure — Title of Proceedino. 

Where contempt proceedings for violating an Injunction are Instituted 
against a person not a party to the suit in which the injunction was Is- 
sued, the proper practlce is to entitle the application for a rule to show 
cause in such suit; and, if the respondent is found guilty thereafter, ail 
orders should be entitled as in a suit by the govemment 

3. SAME — SUFFICIENCY OF PETITION. 

A pétition for a rule to show cause why the respondent named thereln 
should not be adjudged guilty of a contempt of court in violating an In- 
junetional order made in a cause to which such respondent is not a party 
is sufficieut to advise the respondent of the charge against him, and to 
authorize the court to punish him, where it sets out speclflcally the acts 
which be is charged as having committed, although such acts bring the 
case within the criminal and punitive, rather than the civil and remédiai, 
elass of eontempts, the power of the court to punish a willful disregard of 
Its authority not being restricted by the conclusion of the petitioner to 
the contrary, and that petitioner should be held for a civil contempt for 
violation of the injunction. 

4. Contempt — Answer as Evidence. 

In a proceeding for contempt In a suit In equity, although the contempt 
charged is of the criminal class, the swom answer of the respondent is 
not conclusive, but may be traversed, whether or not he is a party to the 
suit. 

5. Injunction — Violation — Obstbucting Process of Court. 

An order was issued in a suit In equity for an injunction restralnlng 
défendants, their agents or servants, and ail other persons aiding or abet- 
ting or acting in concert with them, or having knowledge of the order, 
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from Interfering wlth or in any manner hindering, obstructing, or stop- 
ping the business of complainant, whieh was a teaming company. The 
order was wldely publisàed. Copies were posted in public places and 
placed on each side of ail of complainant's wagons, which also bore large 
slgns calllng attention thereto. Tlie wagons were a,lso operated under 
armed guards. In proceedings for eontempt against respondent, who was 
not a party to the suit, it was shown that he was one of the most active 
In a mob which attaclted one of complainant's wagons so placarded and 
guarded; that he incited others to violence, and himself threw stones at 
the wagons, teamsters and guards, and assaulted one of the guards while 
the latter was in charge of the police. Held, that he must be deemed to 
hâve had knowledge of the order, notwithstanding his sworn gênerai dé- 
niai of ail the allégations of the pétition and that he was guilty of eon- 
tempt In alding and abetting the défendants in the cause in violating the 
order of the court and willfully obstructing its process. 

In Equity. On motion to attach for eontempt. 

Moran, Mayer & Meyer, for complainant. 

J. C. LeBosky and Danief Cruise, for défendants. 

KOHLSAAT, Circuit Judge. This cause cornes before the court on 
motion to attach certain persons, not made parties to the original bill 
by name, for eontempt of court alleged to hâve been committed by 
them, respectively, in that they knowingly violated the restraining 
order issued in said cause. The decree ran against the défendants 
named therein, "and each and every of the agents and servants of the 
said défendants, and of each of them, and any and ail other persons 
and associations now or hereafter aiding or abetting or confederating 
or acting in concert with said défendants, or any or either of them, in 
committing the acts and grievances or any of them complained of in 
said bill of complaint." It directs that its terms be binding upon the 
défendants named, and "ail other persons whomsoever from and after 
the time they severally hâve knowledge of the allowance of this order." 

The pétition for a rule to show cause sets up the filing of the bill 
in which it is prayed that the original défendants, and each and every 
of their agents and servants, and any and ail other persons and associa- 
tions, be restrained from interfering with, hindering, obstructing, or 
stopping any of the business of complainant, and makes further réf- 
érence to the prayer of the bill. It then recites the decree for an in- 
junction issued in the language of the bill. It proceeds further to 
set out what steps were taken to convey notice to everybody, includ- 
ing persons in the situation of respondents, and charges, upon informa- 
tion and belief, that respondents had actual knowledge of the decree 
and its terms. It then sets out the several acts of the several respond- 
ents complained of, supporting the same by affidavits, and prays that 
an order may be entered directing respondents severally to show cause 
by a short day Vi^hy they should not severally be attached for eontempt 
for violating "said temporary stay and injunetional order." 

Respondents insist ttiat the court is without power to grant the 
relief asked for in the pétition. It is not an easy matter to deduce a 
defînite rule of law in such cases from the various fédéral décisions. 
Section 725 of the Revised Statutes of the United States of 1878 
[U. S. Comp. St. 1901, p. 583 j reads as follows : 
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"The sald courts shall hare power to impose and aclminister ail necessary 
oaths, and to puuish, by fine or imprisoiiment, at the discrétion of tlie court, 
contempts of ttieir authority : Provided, that siich power to punish contempts 
Bhall not be construed to extend to any cases except the misbehavîor of any 
person in their présence, or so neur tliereto as to obstruct the administration 
of justice, the misbehavior of any of the officers of said court in their officiai 
transactions, and the disobedience or résistance by any such officer, or by any 
party, juror, witness, or other person. to any lawiul vvrit, proeess, order, rule, 
decree, or eonimand of the said courts." 

The language giving the court power to punish* the "disobedience 
or résistance by any such officer, or by any party, juror, witness or 
other person, to any lawful writ, proeess, rule, decree or command of 
the said courts," manifestly extends the power of the court to en- 
force its decrees to persons other than those made parties by name. 

Mr. Justice Brown, speaiiing for the Suprême Court in Re Lennon, 
166 U. S. 548, *17 Sup. Ct. 658, 41 L. Ed. 1110, lays down the gênerai 
rule that: . 

"To render a persou amennble to an injunction. it is neither necessary that 
he should hâve been a party to the suit in which the injunction was issued, 
nor to hâve been actually served with a copy of it, so long as he appears to 
hare had actual notice" — citing High on Injuuctioiis, § 1444; Mead v. Norris, 
21 Wis. 310 ; Wellesley v. Mornington, 11 Beav. 181. 

This has been uniformly followed in the fédéral courts, and is now 
the well-settled rule. The respondent in that case was an employé 
of the défendant, but the décision does not seem to rest at ail upon 
that fact. The language both of the statute and the Lennon Case 
seems broad enough to erabrace the facts at bar. As to this, how- 
ever, the courts seem to be in doubt. 

In the Case of Reese, 107 Fed. 942, 47 C. C. A. 87, the Circuit 
Court of Appeals for the Eighth Circuit had under considération a 
motion for the issuance of a rule to show cause, which prayed that 
such rule issue against Reese, who was not a party to the original 
suit, to show cause why he should not be attached for contempt for 
violation of the temporary injunction. It was there chargée! that 
Reese had come into Kansas at the head of a column of about 300 
men, called "strikers," and had interfered with the men and plant 
of the party protected by the injunction. The decree ran against the 
named défendants and "ail other persons who bave or may combine, 
confederate, or conspire with said défendants or either of them." 
Reese had not been served with the order, but was found by the 
Circuit Court to hâve had knowledge thereof, and was adjudged guilty 
of violating the temporary injunction and of contempt of court, and 
was sentenced to three months' imprisonment. Proceedings for habeas 
corpus were instituted before Thayer, Circuit Judge, and Reese 
was discharged. From this order the jailer prosecuted an appeal. 
It does not appear from the motion for the rule, or otherwise, in the 
record, that Reese had combined or confederated or conspired with 
the named défendants. Such being the case, the court held that the act 
complained of was one against the dignity of the court, and an ob- 
struction of, and interférence with, the course of justice; that one 
not a party to the suit by name or adéquate représentation is not amen- 
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able to punishment as for contempt for a violation merely of the injunc- 
tion at the suit of a private litigant for hïs pt-otection. "There is noth- 
ing in the pétition, order to show cause, or commitment," says the 
court, "remotely suggesting the purpose of the court to punish him 
for a willful resistence or disregard of the court's authority, or for 
interfering with or obstructing the course of justice otherwise than 
the satne is involved in violating an express order of the court, al- 
leged to hâve been made in the case against him. * * * The pe- 
titioner, not being a party défendant in the main case, was not subject 
to the jurisdiction of the court in that case, and the court had no au- 
thority to punish him for the offense as charged against him in the 
motion for commitment, and a fortiori no authority, on tliat motion, 
to punish him for some other offense not therein charged against him." 
In support of this position the court cites the English case of Sea- 
ward V. Paterson, 76 Law T. (N. S.) 215. In that case the respond- 
ent was adjudged in contempt for knowingly aiding and assisting in 
doing that which the court had prohibited. 

In the case of Phillips v. Détroit, 19 Fed. Cas. 512, Case No. 11,101, 
Judge, now Justice, Brown, cites approvingly the language of the 
court in the case of Wellesley v. Earl of Mornington, 11 Beav. 180, 
in which an injunction was issued against the défendant which did not 
in terms extend to his servants and agents, and says: 

"A motion having been made to commit hls agent for a breach of the In- 
junction, It was held irregular, but It was afterwards decided that, If he had 
knowiedge of the writ, he might be commltted for the contempt, although not 
for the breach of the Injunction." 

The judgment of the court, however, in Phillips v. Détroit, was that 
respondents were guilty of a violation of the injunction, and they 
were subjected to the payment of a fine. 

In the case of Parsons v. People, 51 111. App. 467, the court, speak- 
ing through Judge Gary, says : 

"That Ida [the respondent] was not one of the board, and therefore not In 
terms enjoined, does not excuse her dlsobedience ot any Injunction, the exist- 
ence of which she Imew [clting Wellesley v. Jlornington, supra]. But then 
the rule upon her should not hare been, as It Is, to show cause why she 'should 
not be attached and commltted to Jail for contempt of court In disobeylng 
the Injunction entered in this cause,' etc., but It should hâve been, as it was 
as to other parties Included in the rule, in knowingly aud wllU'ully aldlug and 
abetting In disobeylng and violating sald Injunction.' " 

In Sloan v. People, 115 111. App. 64, the court says of this décision 
that the décision was not placed upon the ground above stated, but upon 
a higher ground, and that it should not control. 

Judge Baker, in the Indiana District, in Conkey v. Russell (C. C.) 
111 Fed. 417, finds nothing in the Reese Case holding that a person 
not named as a défendant in the main suit, who aids and abats, may 
not make himself responsible the same as if he had been made a party 
to the main suit, and therefore proceeded to hold Besette, the respond- 
ent, as a violator of the injunctional order as an aider and abettor. 
On appeal to the Court of Appeals for this Circuit the case was certi- 
fied to the Suprême Court as to certain questions of practice, where 
it was held that the act of Besette, which consisted in interférence 
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with the employés of, and those seeking employment with, ihe Conkey 
Company, in view of the fact that he was not a party to the main suit, 
came "more fully within the punitive than the remédiai class." Un- 
fortunately no décision on the merits was arrived at in that case. 
It was, however, held that the matter could be taken to the Apfiellate 
Court only by writ of error. In the course of its décision, the court 
quotes with approval the language of Judge Sanborn, of the Court 
of Appeals for the Eighth Circuit, in Re Nevitt, 117 Fed. 448, 54 C. 
C. A. 622, as follows : 

"Proceedings for contempt are of two classes — those prosecuted to préserve 
the power and vindicate the dignity of the court and to punish for disobedi- 
euce of their orders ; and those mstituted to préserve and enforce the rights 
of private parties to suifs, and to compel obédience to orders and decrees made 
to enforce the rights and administer the remédies to which the court bas 
found them to be entitled. The former are criminal and punitive in their 
nature, and the government, the courts, and the people are interested in their 
prosecutlon. The latter are civil, remédiai and coercive in their nature, and 
the parties chiefly in interest in their conduct and prosecution are the in- 
dividuals whose private rights and remédies they are instituted to protect 
or enforce." 

And adds: 

"Doubtless the distinction referred to In the quotatlon Is the cause of the 
différence in the rulings of the varions state courts as to the right of review. 
ilanifestly, if one inside of a courtroom disturbs the order of proceedings or 
Is guilty of Personal misconduct in the présence of the court, such action may 
properly be regarded as a contempt of- court ; yet it is not misconduct in which 
any individual suitor is especially interested. It is more like an ordiaary 
crime which afCects the public at large, and the criminal nature of the act Is 
the dominant feature. On the other hantf, if, in the progress of a suit, a party 
is ordered by the court to abstain from some action which is injurions to the 
rights of the adverse party, and he disobeys that order, he may also be guilty 
of contempt, but the personal injury to the party in whose favor the court bas 
made the order gives a remédiai character to the contempt proceedings." 

The court then proceeds to say: 

"It may not be always easy to classify a particular act as being either a 
punitive or a remédiai character. It may partake of the characteristics of 
both." 

In the case of U. S. v. Agler (C. C.) 62 Fed. 824, Judge Baker held 
that a pétition for a rule to show cause which, in the absence of sev- 
eral other allégations referred to, failed to charge respondent, who 
was not a party to the main case, with aiding the common object, to- 
gether with other members, is insufficient, and adds : 

"I think an injunction that is issued against one man, enjoining and rer 
stralning him and ail that give aid and abet him, is valid against everybody 
that aids or gives countenance to the man to whom it is addressed." 

The New York Court of Appeals in Rigas v. Livingston, 178 N. Y. 
20, 70 N. E. 107, holds that persons who are not connected in any 
way with the parties to the action are not restrained by the injunc- 
tional order. This seems to be the established rule in that state, 
based upon the language of the statute. 

In Union Pacific Ry. Co. v. Ruef (C. C.) 120 Fed. 116, Judges Mun- 
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ger and McPherson, after directing certain parties to te dîsmissed 
from the case, say : 

"But they will be held to hâve knowledge of this opinion and of the decree 
hereln. Aad those in any way related in a business way to the other defeiid- 
ants, those who are servants, agents, or employés of the défendants who are 
enjoined, and those who are fellows or companions of défendants, who are 
striliers, are ànd will be bound by the writ of injuuction issued herein to the 
same estent and as fully as If named in the writ. * * * And any action by 
those dismissed from the case, as well as otbers, in any way in conflict or in 
violation of the writ of injunction, will subject tlieniselves to the same peual- 
ties as though they were named in the writ of iujuuction." 

In Cliisholm v. Caines (C. C.) 131 Fed. 397, it is held that a person 
not a party to the suit may be in contempt either by aiding or abetting 
a party to the suit in disobeying or resisting tlie" injunction, or by in- 
dependently and intentionally interfering with, and preventing the 
exécution of, the decree of the court, thereby thwarting the adminis- 
tration of justice, rendering nugatory its action, and contemning the 
authority of the court. The proceeding for contempt was based upon 
a pétition which simply stated the facts and alleged a violation of 
the injunction. Respondents, in their answer, denied the jurisdiction 
of the court upon the ground that they were not parties to the suit, 
and that, the injunction was asked solely for the individual benefit 
and protection of complainants. The court held the return insufficient, 
thereby holding in substance that the pétition was suificient as a 
basis for contempt proceedings against respondents, not as parties to 
the suit, but as interfering with, and'obstructing the course of, justice. 
In the case of O'Brien v. People (decided by the Suprême Coui-t of 
Illinois, June 33, 1905) 75 N. E. 108, it appears that certain persons, 
some of whom were not parties to the suit, were attached and found 
guilty of violating the injunction, and were punished by the lower 
court. The cause was taken to the Suprême Court on writ of error. 
They were held upon a pétition which charged that they knowingly 
and deliberately violated the injunction. It was, among other things, 
insisted that the pétition and afïïdavits upon which the contempt pro- 
ceedings were based were insufficient, and that they did not clearly 
advise respondents of the offense with which they were charged. 
The court held that respondents were not entitled to a spécifie bill of 
particulars, and that it was not necessary to set out the charge with 
the same particularity that would be required in an indictment, citing 
1 Bishop's Crim. Proc. § 643. After defining the several kinds of 
contempt proceedings the court holds that the bill was for the pro- 
tection of the business of complainants ; that while the acts complained 
of incidentally assailed'the dignity of the law, and the order of the 
court had been violated, that was merely incidental to the rights of 
private individuals ; that thé proceeding was civil and in no sensé crim- 
inal. The facts in this case are in substance like those in the case at 
bar. The distinction between those made parties and those not so 
made, and whether in the latter case respondents could be held the 
same as if made parties to the main bill, was not specifically raised. 

A careful review of the subject leads to the conclusion that the 
acts as charged against the respondents come, as Justice Brewer says 
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in the Besette Case, 24 Sup. Ct. 665, 48 L. Ed. 997, "more fully within 
the punitive than the remédiai class." See, aiso, In re Christensen En- 
gineering Co., 194 U. S. 458, 24 Sup. Ct. 739, 48 L. Ed. 1072. That 
being so, and assuming the acts alleged to be proven, is the pétition 
for a rule sufficient to justify the court in finding respondents guilty 
of contempt and punishing them therefor? The décision in tlie Reese 
Case, supra, seems to me to hold clearly that it is not, if the con- 
tempt is to be treated as criminal, and respondent not within the class 
of the parties made défendants. The learned judge who wrote that 
opinion treats the pétition as in the nature of, and practically like, an 
indictment, and holds that respondent was entitled to be advised of the 
charge against him, which, he states, was not afïected by the pétition 
for the rule in that case. While it is doubtless true that 
a respondent is entitled to be advised of the charge he is to meet, it 
is also true that such a requirement goes rather to the facts to be 
cstablished than to the kind of proceeding in which such facts are 
to be reviewed by the court. The pétition herein was presented in the 
cause .pending in equity. The proceeding, while properly of a punitive 
nature, was also in aid of complainants in the case. It came under that 
class of actions which the cases supra hold to partake of both a 
punitive and a civil or remédiai character. The same facts are 
sufficient to establish respondents' guilt in either case. Did the pé- 
tition in question and the accompanying affidavits advise respondents 
of ail the matters requisite to their défense? Certainly, so far as the 
évidence was concerned, the facts relied on as constituting the con- 
tempt were fully set out. It could hâve been no différent what- 
ever the character of the information might be. An adéquate return 
to the rule must be the same in either case. It was proper that the 
pétition be entitled in the equity suit. Where contempt proceedings 
are instituted against a person not a party to a civil action, the proper 
practice is to entitle the application for a rule to show cause in the 
civil action; and, if the respondent is found guilty, thereafter ail orders 
should be entitled as in a suit by the government. U. S. v. Wayne, 28 
Fed. Cas. 504, Case No. 16,664, cited in U. S. v. Anonvmous (C. C.) 
21 Fed. 761 ; Lester v. People, 150 111. 408, 434, 33 N. É. 387, 37 N. E. 
1004, 41 Am. St. Rep. 375 ; Rapalje on Contempt, § 95. 

In O'Brien v. People, supra, it was objected that the pétition and 
affidavits upon which the rule was issued were insuffîcient, for the 
reason that they did not clearly and specifically inform plaintififs in 
error as to the offense with which they were charged. The court says : 

"We do not think thls position tenable. Courts of chancery bave within 
themselves full power and auttiority to enforce their officiai mandates in a 
summary and effective manner. To say otherwise would render them power- 
less and inefflcient ♦ * * As we hâve said, the court had jurisdiction of 
the persons and tne subject-matter of the suit, and issued the in;iunct!on. which 
was not only binding upon the persons who were actual parties défendant to 
the bill, but was also binding upon ail parties who had actual knowledge of 
the contents of tne writ. * * * We are unable to see how it can be suc- 
cessfully maintalned that défendants below did not hâve sufficient notice of 
the charge made against them to Intelligently prépare their défense, if they had 
any. They were not entitled to a spécifie bill of particulars, nor was it neces- 
sary to set out the c:?arges with the same particularity that would be reçiulred 
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In an IndlCtriient It has often been held that, In an attachment proceefllng 
for eontempt alléged to haye been commltted out of the présence of the court, 
It should be brougbt to the attention of the court by an affidavit setting out 
the partlcular respects in which the injunction is aileged to hâve been vlo- 
lated ; but that was sufflciently done Jn this case" — citing 4 Enc. of P). & Prac. 
776, 780 ; People v. Diedrich. 141 111. 665, 80 N. B. 1038 ; Oster v. People, 102 
m. 473, 61 N. E. 469, 56 L. R. A. 462. 

The most common, and, in the United States, the ahnost uni versai 
practice in this (proceedings for contèmpt) matter, is to présent to 
the court an affidavit setting forth the facts and circumstances con- 
stituting the aileged eontempt. Rapalje on Contèmpt, § 93. The af- 
fidavit may be made on information and belief. Id. § 94. Ail the facts 
necessary to constitute the eontempt should be stated in the affidavit. 
Id. § 96. While it is generally required that the rule should be based 
on an affidavit, still it is not absolutely essential. It is only neces- 
sary that the court hâve sufficient évidence upon which to base the 
issuance of the rule. Newport v. Newport Light Co., 93 Ky. 449, 17 
S. W. 455; In re Daves, 81 N. C. 72; In re Deaton, 105 N. C. 59, 11 
S. E. 244; State v. Frew, 24 W. Va. 416, 49 Am. Rep. 257. It would 
seem to be a very narrow construction of the powers of the court to 
hold that the mère conclusion of the petitioner that respondent should 
be held for the violation of the injunctional order as a party to the 
suit would tie the hands of the court in punishing a willful disregard 
of its authority. If, as intimated in the Reese Case, supra, there is a 
distinction to be observed in the terms of the initial proceedings in the 
several kinds of eontempt, itmust be also true that in the présent case 
the form of the moving paipers, in so far as they might be held to 
suggest the one course rather than the other, are surplusage, and 
may and should be ignored by the court. The pétition in this case 
is unmistakable in its language, so that respondents know just what 
they had to face. It also properly advised the court of the acts 
to be inquired into, and is, in my judgment, a sufficient foundation for 
the présent proceeding. Mbreover, if respondent should be found 
guilty of aiding or abetting, or confederating or acting in concert with, 
the named défendants, they come within the class of persons named in 
and enjoined by the injunctional order, and are tlierefore violators 
thereof, within the language of the décisions. They are in effect par- 
ties to the cause, at least in the same situation as a named party, so 
far as concerns a violation of the order, when they are informed of 
the injunction. Sloan v. People, 115 111. App. 64. The same rule is 
set out in the cases above cited and in People v. Marr (N. Y. Ct. 
App. May 30, 1905) 74 N. E. 431, 181 N. Y. 463 ; Anderson v. Indian- 
apolis Drop Forging Co. (Ind. App., Nov. 22, 1904) 72 N. E. 377. 

It was contended on the hearing that the case at bar was a criminal 
eontempt, if any, and that respondents were entitled to be discharged 
on their sworn answers denying the acts charged in the pétition. Sucli 
has been the rule at common law, but the practice h^s never obtained 
in equity. As far back as Blackstone's time it was the well-established 
rule that the answer of a respondent, in a proceeding for eontempt in 
equity, was not conclusive, but might be traversed. 8 Blackstone's 
Com. 287, 288. In cliancery the answer of a party charged with con- 
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tempt is not conclusive, and the truth of the answer may be examined 
into and disproved. Rapalje on Contempt, § 120, and cases cited. In 
the Matter of Debs (C. C.) 64 Fed. 738, Judge Woods held, citing 
a large number of authorities, to the effect that: 

"In a proceeding for contempt in equity, a sworn answer, however full and 
nnequivocal, is not conclusive." 

And in the same case the court says, in answer to the proposition 
that in such proceeding the answer of a stranger to the suit is con- 
clusive : 

"I biiovf of no autliority and perceive no reason for treating tlie answer of a 
stranger to tlie bill as conclusive, while tlie answer of a party to the bill is 
not conclusive." 

In the Matter of Christensen Engineering Company, 194 U. S. 458, 
24 Sup. Ct. 729, 48 L. Ed. 1072, the court, speaking by Mr. Chief 
Justice Fuller, says of Ex parte Debs et al. that in that proceeding 
there was nothing of a remédiai or compensatory nature. In re Savin, 
131 U. S. 267, 9 Sup. Ct. 699, 33 L. Ed. 150, was a case wherein Savin 
was charged with contempt in attempting to deter a witness from 
testifying. He was found guilty of contempt, and sentenced to jail. 
A pétition for a writ of habeas corpus was filed, and in discussing the 
case Mr. Justice Harlan says: 

"It is, liowever, coutended that the proceedings in the District Court were 
Insuffle! ent to give that court jurisdiction to render judgment. This conten- 
tion is based mainly upon the refusai of the court to require service of inter- 
rogatories upon the appellant, so that, in answering them, he could purge 
himself of the contempt charged. The court could hâve adopted that mode of 
trying the question of contempt, but it was not bound to do so. It could, in 
its discrétion, adopt such mode of determining that question as it deemed 
proper, provided due regard was had to the essential rules that obtain in the 
trial of matters of contempt." 

Again, in the case of United States v. Anonymous, 21 Fed. 761, a 
case much quoted as an exhaustive study of the question, Judge Ham- 
mond says : 

"But there never was in a court of equity, as at law, any rule that the 
answer of the respondent to interrogatories should be taken as true and he be 
discharged, if he denied the contempt." 

This was a criminal contempt proceeding, and the court declined to 
treat respondent's answer as conclusive. 

The présent proceeding, while, as said by the Suprême Court in 
the Besette Case, it cornes more fully within the punitive than the 
remédiai class, is entitled in the main cause. It is heard upon a rule 
issued by the court sitting in equity in that cause. As above set out, 
it bas been uniformly so treated by the fédéral courts. They hâve not 
indulged in nice distinctions which can serve neither court nor par- 
ties further than to make the practice in such cases indefinite and un- 
certain. The answers of respondents herein are not conclusive upon 
the court. 

There remains the inquiry as to whether respondents were sufficient- 
ly advised of the terms of the injunctional order, and whether, having 
such knowledge, they willfully set at naught and dèfîed the order 
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of the court. It was shown upon the hearing, and was a matter of com- 
mon knowledge as well at the time, that complainant's wagons were 
placarded with printed copies of the order upon both sides. They also. 
bore large signs notifying ail persons that they were protected by 
the order. The daily press teemed with références thereto. Copies of 
the order were posted in public places. Indeed, such publicity has rare- 
ly been given similar orders. The wagons paraded the streets under 
armed guards. This of itself could not fail to direct attention to 
them. It is incredible that any person, other than infants and idiots, 
could fail to be in the immédiate vicinity of complainant's wagons 
without knowing of the injunctional decree. Of ail the parties brought 
before the court there is not one who can within reason be said 
to hâve been without full knowledge of the fact that, if he committed 
the acts complained of, he was defying the order of the court and 
obstructing the course of justice. The decree required défendants 
to desist and refrain from in any manner interfering with, hindering, 
obstructing, or stopping any of complainant's business in the mainten- 
ance and opération of its horses, wagons, and teams, and from inter- 
fering with, or obstructing or attempting to intimidate, any of its 
agents or employés in the transaction of its business. This cause is 
one of a number instituted in the several pending suits at about the 
same time for the purpose of punishing the several alleged wrong- 
doers. The pétition in this case asks for a rule against 24 persons, 
whiçh was granted. 

There are so many persons involved in this and the other suits 
that it seems best to the court, at this time, to take up and dispose 
of that one which at the hearing seemed to be the most flagrant 
in character, both as to the acts alleged and the person of the aile; ;d 
wrongdoer. This was the respondent Daniel Garrigan. He was duly 
served with the rule, and appeared in person and by counsel at the 
hearing. His answer sets up the several grounds upon which want 
of jurisdiction in the court for the purposes of this hearing is based, 
and traverses ail and singular the charges made against him. The 
affidavits of a large number of witnesses were read on each side, which, 
as is usual in such controversies, were directly contradictory of each 
other. For the petitioner it was in substance deposed that complain- 
ant's two wagons were going north on Michigan avenue from Mon- 
roe Street to 280 Michigan St., on the North Side, on May 2, 1905 ; that 
they bore in a conspicuous manner printed copies of the injunction order 
of the court, together with large placards calling attention to the order 
and the protection thereby afîorded ; that it was impossible for any one 
to see the wagons without seeing the placards and order; that an ex- 
cited crowd or mob gathered about the teams ; that threats of violence 
were made, and stones thrown at the wagons, teamsters and guards ; 
that respondent Garrigan was among the most active of the ad- 
visers to violence, that he threw stones at the wagons, teamsters, and 
guards; that he was flitting from one position to another, dodging 
into doorways and throwing stones ; that he used violent and incen- 
diary language; that he violently assaulted one of the colored guards 
while the latter was in care of or charge of the police; and that ail 
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this time he was dressed in the uniform, cap and ail, of the Chicago 
City Fire Department. Thèse charges he dénies, except that he ad- 
mits having been there, and that he followed the wagons over the 
said route. His witnesses, including several police officers, either 
deny that he committed said acts or that they saw him commit the 
same. In such irreconcilable conflict of testimony it is often impossible 
to get a due to the truth. Such a due, however, this case présents. 
The witnesses on both sides are mainly partisans of one side or the 
other. This is not true of the witnesses Dimmick and Evanson, both 
employés of Spaulding and Merricit, tobacco merchants at 271 
Michigan street. Both of thèse witnesses impressed me as absolutely 
disinterested and thoroughly reliable. Their évidence directly im- 
plicates Garrigan in the unlawful and mob-like transactions of that 
occasion.,. Both saw him strike a colored guard when in the patrol 
wagon and unprotected. This was denied by certain police officers, 
but in view of the last-named évidence and of the course taken by the 
police in making no arrests from among the rioters, and other cir- 
cumstances in the évidence, I deem thçir évidence inconclusive. 

I therefore find the testimony of Garrigan is discredited. Ail things 
considered, I am left in no doubt as to Garrigan's action in the case. 
He willfully attacked and interfered with complainant's men, teams, 
wagons, and business. He attempted, by violence and harangue, to 
intimidate complainant's employés, and induce them not to continue 
in complainant's employment. AU this he did when surrounded by 
an excited mob. He called the men names. He took every available 
means of demonstrating his sympathy with the striking teamsters 
and défendants to the suit, and his hatred of the men who had taken 
their places. He swept aside the order of the court as nothing, and 
beyond question knew just what he was doing. The basis of his 
motives was plainly disclosed in his conduct, namely, an intense de- 
sire to punish complainant and complainant's servants for attempting 
to transact their lawful business in défiance of the behest of the striking 
employés of complainant. He is a man of intelligence. He must hâve 
known the force of the injunctional order. What he did was plainly doue 
in aiding and abetting the défendants named in the bill. That a con- 
spiracy with them is not shown counts for nothing. Even though they 
had been discharged under the rule, he could still be held. Sloan v. 
People, supra. He both violated the injunction and obstructed the 
process of the court. I therefore find him guilty, and order that he 
be attached for contempt of court in so doing, and that he be con- 
fined in the county jail of Du Page county, 111. , located at Wheaton, 
for the term of three months, unless sooner discharged by due process 
of law. The cases of the other respondents are reserved for further 
order of the court. 

Counsel for complainant may prépare said order in accordance 
herewith. 

141 F.— 44 



690 141 FEDERAL REPORTEE. 

THE VIOLBTTA. 
(District Court, S. D. New York. Nocember 3, 1905.) 

1. Collision— Tow Dkifting aoainst Baege Bngaged in Anchobitjg — Ab- 

sence OF IjOOKOUTS. 

A barge laden wlth eoal, which had been cast o£f from a tow off 
Weehawken, and was attempting to anclior at or near the limits cf thé 
' anchorage ground, was struck and sunk by one of tbree mud scows in 
tow of a tug on a bawser, which had just started from a point near 
by bound for the sea, and which, whlle the tug was worklng to the middle 
of the river, drifted down upon the barge. Neither the tug nor barge 
had an efficient lookout, and neither observed the other in time to avoid 
the collision, which might hâve been done by either by begiunlng in time. 
Eelâ, that the absence of such lookouts was the proximate cause of the 
collision, and that both tug and barge were in fault. 

[Ed. Note. — For cases In point, see vol. 10, Cent. Dig. Collision, §§ 79, 
149.] 

2. Same — Fauxt dp Tua — Liability or Tow. 

A tow which is without power and passively In control of a tug, and 
which was not chargeable wlth any négligence contributing to a collision 
between It and another vessel, cannot be held liable with the tug therefor, 
on the theory that the entire tow constitutes one vessel. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, §§ 
72, 245.] 

In Admiralty. Suit for collision. 

Butler, Notman & Mynderse, for libellants. 
Benedict & Benedict, for claimants. 

ADAMS, District Judge. This action was brought by Jesse L. 
Eddy and others, the owners of the barge Thomas L. Parker, to re- 
cover the damages sustained by them through a collision between 
the barge and one or more of three mud scows, being towed by the 
tug Violetta from a point ofif Weehawken, New Jersey, and bound for 
sea^ The Parker loaded with coal, was towed down the river from 
Cornwall, on the 17th day of December, 1902, by the tug Edwin 
H. Meade bound for Providence, Rhode Island. She reached a point 
oflf Weehawken the 18th and anchored in the vicinity of the Violetta's 
starting place while the Meade went to deliver the other vessels in 
the tow in New York. The Violetta made up a tow of 3 scows tan- 
dem on a hawser of about 150 feet in length and in proceeding to ob- 
tain a desired position in the river brought one of the scows vio- 
lently in contact with the stem of the Parker, which, in a few minutes 
caused her to sink in such a depth of water that she was completely 
submerged and large damages, said to be about $25,000, resulted. 

The Parker was a 3 masted coal barge in good condition, equipped 
with steam machinery for hauling the anchor and working the pump. 
She was 18(5 feet long and 83 feet wide, manned with a master, an 
engineer and a deck hand. At Cornwall, she was placed in the hawser 
tier of the Meade's tow .on the starboard side and had several Unes 
running to three boats in the tow, two on her port side and one be- 
hind. When the vicinity ofif Weehawken was reached, the Meade 
cast her ofif, with instructions to anchor until she should call for 
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her a little later. This the Parker proceeded to do, intending to put 
out about 40 fathoms but the tide was so strong, that she would not 
hold with that length and a greater scope, about 60 fathoms, was 
given but still she dragged and finally ail of her chain, 75 fathoms, 
went out, when she held. 

One of the questions in the case, is where she brought up. The 
libellants contend that she was still on anchorage ground while the 
claimants insist that she went entirely below the southerly limit there- 
of and is not entitled to any rights by reason of being on anchorage 
ground. A great deal of testimony has been taken upon this sub- 
ject. A number of libellants' witnesses hâve placed the collision 
within anchorage boundaries, while the claimants put it below. It 
seems that the Parker cast her anchor when she was whoUy within 
the limits and doubtless if it had held when the compressor was put 
upon the chain at 40 fathoms, she would hâve remained there, but the 
dragging carried her down so that when she brought up and held, 
she was probably below the southern limit of that section and the 
collision took place outside of the anchorage ground. 

The Violetta's account of the affair is that she started from a point 
about 1900 feet above the collision. She intended to get out in the 
channel as soon as practicable and at first took a course of N. E. 
and varied it to N. E. by E. and veered around to S. E. under a 
graduai port helm. When she had gone part of the distance, moving 
out from shore but drifting down the river with the tide, her master 
at the wheel saw the barge, headed towards New Jersey and sagging 
down with the tide, and some 400 or 500 feet below him. The tug 
at this time was proceeding at full speed. The master saw the barge 
then swing to her anchor, and her anchor chain straighten up, when 
he headed more for New York and gave another bell for some extra 
speed which had been kept in reserve ; he then saw the anchor chain 
come up again and the barge head more to the northward ; he got by 
with the tug and two scows and the third scow collided with the bow 
of the barge. The tug was then from 200 to 250 feet across the 
barge, when he saw the starboard corner of the third scow strike the 
starboard bow of the barge, causing a parting of the lines between 
that scow and the others, immediately ahead, and the swinging around 
of the scow adrift on the port side of the barge. 

The barge contends that she had been riding at anchor some 25 
minutes before the collision, and the tug that tlae collision occurred 
while the barge was swinging to her anchor. It is probable that 
about the time the barge was swung out of the tow preparatory to 
anchoring, the tug had made up her tow and got started before the 
Parker held, but neither saw the movements of the other until a 
collision was imminent and it was too late to avoid it. The members 
of the crew of the barge were fully occupied in her manœuvres and 
the master of the tug, who was also acting as lookout in the absence 
of a person charged with that duty, did not see what the barge was 
going to do, nor indeed see her at ail until the collision was im- 
minent. He acknowledged that his eyesight was not very good and 
it was therefore particularly incumbent upon him to hâve aid in such 
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respect. Each side charges the other, inter alia, with the absence of 
a good lookout and the évidence sustains the allégations. It is 
shown that there was ample time while the Parker was getting ont 
her anchor and swinging to it for the Violetta to hâve seen what she 
was about to do, especially as her movements would hâve shown a 
vigilant lookout that she was intending to anchor and the necessity 
for précautions on, the tug's part in the 2 or 3 minutes that elapsed 
between her starting and the collision, which could easily hâve been 
avoided by a continuance of the course which the tug pursued until 
she changed to the southward. Likewise there was abundant op- 
portùnity for the Parker to hâve avoided the collision by refraining 
from anchoring for a short time, which she doubtless would hâve 
done, if she had seen the tug and tow a couple of minutes sooner. 
This lack of lookout seems to hâve been the proximate cause of the 
colUsion and both vessels should be condemned therefor. 

Another question is whether the tow or any part of it should be 
held with the Violetta. It is urged by the libellants that the whole 
tow constituted one vessel and ail should be condemned. Where 
proceedings are brought in rem, resort must be had to the actions of 
ail the vessels to fix the faults of collision. The scows hère were 
merely passive instruments of the tug and not implicated in the fault 
found against her. The authorities are opposed to holding the tow 
in such, a case. In Sturgis v. Boyer et al., 24 Irlow. 110, 16 L. Ed. 
591, it was said (page 124 of 24 How., 16 L. Ed. 591) that the mère 
fact that one vessel strikes and damages another does not, of itself, 
make her liable for the injury, but the collision must, in some degree, 
be occasioned by her fault. In discussing the question of the liability 
of a tow in that case, it was said (pages 121-123 of 24 How., 16 L. 
Ed. 591) : 

"Cases arlse, undoubtedly, wlaen both the tow ancl the tug are jointly 
liable for the conséquences of a collision; as wlien those in charge of the 
respective vessels jointly participate in their control and management, and 
the master or crew of both vessels are either déficient In skill, omit to take 
due care, or are gnilty of négligence in their navigation. Other cases may 
welï be Imaglned when the tow alone would be responsible ; as when tho 
tug is employed by the master or owners of the tow as the mère motive 
power to propel their vessels from one point to another, and both vessels 
are exclusively under the control, direction, and management, of the master 
and crew of the tow. Fault in that state of the case cannot be imputed 
to the tug, provided she was properly equlpped and seaworthy for the busi- 
ness In which she was engaged ; and if she was the property of third per- 
sons, her owners cannot be held responsible for the want of skill, négligence, 
or mlsmanagemeut of the master and crew of the other vessel, for the reason 
that they are not the agents of the owners of the tug, and her owners in the 
case supposed do not sustain towards those intrusted with the navigation of 
the vessel the relation of the principal. But whenever the tug, under the 
charge of her own master and crew, and in the usual and ordinary course 
of such an employment, undertakes to transport another vessel, which, for 
the time being, has neither her master nor crew on board, from one point 
to another, over waters where such accessory motive power is neeessary or 
nsually employed, she must be held responsible for the proper navigatlor. 
of both vessels ; and third persons suffering damage through the fault of 
those in charge of the vessel must, under such circumstances, look to the 
tug, her master or Owners, for the recompense which they are entitled to 
ciaim for any injuries that vessels or cargo may recelve by such œeans. As- 
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sumlng that the tug Is a sultable vessel, properly manned and equfpped for 
tlie undertaking, so that no degree of négligence can attaeli to the owners 
of the tow, on the ground that the motive power employed bj' them was in 
an unseaworthj' condition, and the tow, under the circumstances suppcsed, 
is no more responsible for the conséquences of a collision thau so much 
freight ; and it is not perceived that it can make any difEerence in that be- 
half, that a part, or even the whole of the oflicers and crew of the tow are 
on board, provided it elearly appears that the tug was a seaworthy vessel. 
properly manned and equipped for the enterprise, and from the nature of 
the undertaking, and the usual course of conducting it, the master and 
crew of the tow were not expected to participate in the navigation of the 
vessel, and were not guilty of any négligence or omission of duty by re- 
fraining from sucb participation. Veesels engaged in commerce are held 
liable for damage occasioned by collision, on account of the complicity, 
direct or indirect, of tlieir owners, or the négligence, want of care, or skill. 
■on the part of those employed in thelr navigation. Owners appoint the 
master and employ the crew, and consequently are held responsible for 
their conduct in the management of the vessel. Whenever, therefore, n 
culpable fault is committed, whereby a collision ensues, that fault is impute;! 
to the owners, and the vessel is just as much liable for the conséquences iis 
if it had been committed by the owner himself.' No such conséquences fol- 
low, however, when the person committing the fault does not, in fact, or 
by implication of law, stand in the relation of agent to the owners. Unles- 
ïhe owner and the person or persons in charge of the vessel in some wa^ 
snstain towards each other the relation of principal and agent, the injured 
party cannot hâve his remedy agalnst the colliding vessel. By cmploylnL' 
a tug to transport their vessel from one point to another, the owners of the 
tow do not necessarily constitute the master and crew of the tug their agents 
in performing the service. They nelther appoint the master of the tug, or 
ship the crew; nor can they displace either the one or the other. Their 
contract for the service, even though it was negotiated wlth the master, is. 
In légal contemplation, made with the owners of the vessel, and the master 
of the tug, notwithstanding the contract was negotiated with him, continues 
to be the agent of the owners of his own vessel, and they are responsible for 
his acts in her navigation. Sproul v. Hemmingway, 14 i?ick. 1 [25 Am. Dec. 
350] ; 1 Pars. Mar. L., 208. The Brig James Gray v. The John Frazer et al.. 
21 How. 184 [16 L. Ed. 106]." 

In the case of The Doris Eckhoff, 50 Fed. 134, 1 C. C. A. 494, in 
this circuit, it was held that a schooner in tow of a tug in the East 
River was not partly liable for a fault committed by the towing tug 
in failing to navigate in the middle of the river, as required by state 
statute. The court said (pages 136, 137, of 50 Fed., page 496 of 1 
C. C. A.) : 

"So far as the proper navigation of the tow Itself is concerned, the law is 
abundantly settled that she is bound to foUow the guidance of the tug, to 
keep in her walte, and conform to her directions. The Margaret, 94 U. S. 
494, 24 L. Ed. 146. This the schooner Ov^.. The district judge, however, helc. 
that the master and crew of the scli joner were particlpating in the navi- 
gation, and in fault for not controlling the movements of the tug to the 
estent of requiring her to proceed in mid-river, either by ordering her to do 
«0. or by endeavoring to swing her over in that direction by altering the 
lielm of the PUnt Irrespective of the heading of the tug; that there was 'nt 
least an acquiescence on tlie part of the master of the schooner in the illégal 
course taken by the tug ;' and that as he was présent, with his crew on 
board, steering after tlae tug, he must be held to bave participated in the 
navigation of that course. We do not flnd that this proposition is supported 
by the authorities. The tug was, in fact, under the command and directiim 
■of her own master, and received no orders or direction from those on the 
Flint. On the contrary, those on the tow received and obeyed orders from 
the tug. We are unable to distinguish this case from that of The John 
Fraser, 21 How. 184, 16 L. Ed. 100. In that case the Fraser was In tow of 
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the steamboat General Cllnch, which navîgated wlth her Into snch dan- 
gerous proxiinity to an anchored vessel that, upon casting off her hawser, 
the Fraser was unable to avold colllslou. Although she had her master and 
crew on board, and ■was attending to her own helm, she was net beld to bo 
participating In the navigation. 'ïhe court said : 

'According to the usage of trade at that port, she engagea a steamboat, 
well acquainted witli the harbor and Its usages, to bring her In. * * * 
The General Cllnch was • • * under the command and direction of her 
own pilot. » * • She eould sélect her own course and her own rate of 
speed. * * * When fastened to the hawser, and in tow, the Fraser was 
c'ontroUed entirely by the steam tug, both as to her course and speed. 
The steamboat was not subject to the orders of tlie commander of the John 
Fraser, but was altogether under the direction and control of her own com- 
mander. * * * The Fraser could do nothlng more than watch tl-.s mo- 
tions of the steamboat, and use her own rudder, so as to keep as nearly as 
mlght be in the wake of the tug to which she was attaehed.' 

— And held that the collision was not caused by any fault or négligence 
on the part of the Fraser, and that she was not answerable for the consé- 
quences of the improper navigation of the Cllnch. We do not flnd any quali- 
fication of the rule laid down In this case in any subséquent décision." 

There is no suggestion hère that the navigation of the Parker 
after she was cast off by the Meade, was in any way the resuit of 
négligence on the part of the latter as in The John Fraser, 21 How. 
184, 16 L. Ed. 106, and she must be held to hâve been a participant 
in the négligence which produced the loss. 

There will be a decree for the libellants for half damages against 
the Violetta, with an order of référence. The libel as to the tow will! 
be dismissed. 



ALLEN V. LUKB et al. 

(Circuit Court, D. Massachusetts. January 3, 1906.) 

No. 2,135. 

1 . EQUITY PlJIADINQ— MULTIFABIOTJSNESS. 

A bill filed by the receiver of a banlî against a number of the directors 
to recover money of the bank alleged to hâve been lost through défend- 
ants' misconduct is not bad for multifariousness, where the matters al- 
leged are such as can most conveniently be tried in a single suit 

[Ed. Note. — For cases in point, see vol. 19, Cent Dig. Equity, §§ 371, 
872, 377-379.] 

2. Banks and Banking — Suit against Dieectobs — Receiver of National. 

Bank. 

A receiver of a national bank may maintaln a suit against the directors 
in behalf of creditors and stockholders to recover sums alleged to have 
been lest to the bank through the misconduct or négligence of défendants, 
and it is not a necessary condition précèdent that violations of the bank- 
ing aet should have been previously adjudged in a suit brought by the 
comptroUer. 

3. Same — Plbamng — Ceetaintt of Bill. 

In such a suit, it is not necessary that the bill allège the exact amount 
of the loss arising from each transaction set out where it is not yet 
known ; but it should set out with particuiarity thé acts of défendants 
relied on to constitute négligence or misconduct, and the détails of the 
several transactions should be given with such fulness as can be done by 
complainant 
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4. Abatement anp Revival— Action against Bank Dibectoe — Subvivai- 

A cause of action against a director of a national banls to reoover for 
money lost to tlie banli through his négligence or misconduet survives 
against his executors. 

In Equity. 

Frank D. Allen and Walter L. Van Kleeck, for complainant 

Richard D. Ware, for Mason. 

Ropes, Gray & Gorham, for défendants Porter & Luke. 

Tower, Talbot, Hiler & Pillsbury, for défendants Weeks and others. 

Boyd B. Jones, for défendant Loring. 

Herbert L. Harding, for défendant Richardson. 

Horace G. Allen, for défendant Allen. 

LOWELL, Circuit Judge. This is a bill in equity, brouglit by the 
receiver of an insolvent national bank against certain of its former 
directors to recover, in behalf of creditors and stockholders, money 
lost by the bank through the alleged misconduet of the défendants. 

The défendants hâve demurred to the bill on several grounds, viz. : 

(1) For multifariousness. It is not possible to state with précision 
a test of multifariousness universally applicable. The court is of 
opinion that the trial and décision of the matters herein presented 
concerning ail thèse défendants can most conveniently be had in one 
proceeding, and that this may be donc without injustice to anybody. 
As no case has been cited which holds a bill like this to be multi- 
farious, the court is left free to follow the rule of convenience. 

(3) That the Comptroller of the Currency alone is entitled to sue. 
This contention is contrary to a practice so gênerai that a judgment of 
a court of appeal is required to overthrow it. 

(3) That the cause of action is barred by the statute of limita- 
tions (Mass. Rev. Laws, c. 202, § 5). The bill sets up the defendant's 
liability at common law, as well as under the banking act. That the 
statute of Massachusetts referred to does not afïect common-law 
liability is admitted. 

(4) That the directors cannot be held to answer in this proceeding 
until suit has been brought by the Comptroller, and violations of the 
banking act hâve been determined and adjudged. This contention 
is opposed to the unbroken practice, and that practice will be foUovved 
until it has been changed by a court of appeal. 

(5) That the bill is uncertain. It was argued that the bill is un- 
certain in several respects: 

(a) That there is no sufficient allégation of loss arising to the bank 
as the resuit of any particular transaction complained of. For example, 
regarding the Mason & Hamlin loan, the bill allèges "there will be 
a probable loss on this indebtedness of Mason & Hamlin Company 
of not less than $30,000." The complainant may be altogether una,ble 
to state the précise amount of the loss. The transaction may not yet 
be ciosed, and the allégation of the bill, though open to criticism in 
form, seems substantially sufficient. If he think fit, the complainant 
may amend the above allégation by substituting some phrase like this : 
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"There wlll be a large loss on tlils indebtedness, the précise amonnt of 
which cannot yet be ascertained by your complainant, but, according to bis 
best estimate, wlU be not less than $30,000." 

The bill further allèges that the bank is insolvent. From its insol- 
vency the creditors must suffer loss. Though a recovery in this suit 
may restore solvency to the bank, and a surplus for the stockholders, 
yet the bill is not demurrable on that ground. To the varying rights 
of creditors, stockholders, and the présent défendants, a court of equity 
can always do justice by orders made in the cause from time to tirne. 

(b) That many of the transactions complained of, involving a num- 
ber of loans and payments, are not sufïïciently set out as to their dates 
and amounts. In this respect the bill seems demurrable under the dé- 
cision of this court in Price v. Coleman (C. C.) 21 Fed. 357. If the 
complainant wishes to rely upon thèse matters he must amend by in- 
serting transcripts of the accounts, or the like itemized statements, as 
was donc in Stephens v. Overstolz (C. C.) 43 Fed. 771. 

(c) That the bill does not set out with sufficient parti cularity the 
acts relied on to charge the several défendants. As to most of tlie 
transactions complained of, the bill allèges loss to the bank througli 
the défendants' négligence and misconduct; but the nature of that 
misconduct is not set out. As it stands, the bill seems to me quitc 
as objectionable in this respect as was the bill held demurrable by 
Judge Coït in Price v. Coleman. 

Our judicial practice is sometimes complained of for depriving of 
his remedy a party who has good cause of action, but has failed to 
State that cause with précision. The complaint has some foundation. 
Décisions which hâve acquired authority, and which cannot now be light- 
ly disregardéd, may require a particularity of allégation greater than that 
which is suificient to inform the défendant of the charge brought 
against him. In the case at bar, the information given by the bill 
regarding the transactions of the bank with Mason & Hamlin, Mitchell,. 
Coburn, Damon, and bthers, may in fact be sufficient to inform 
the défendants of the pecuniary nature of the transactions complained 
of. Perhaps the défendants would suffer no substantial harm if they 
were compelled to obtain more spécifie pecuniary information by show- 
ing, in an application for particulars, that thèse were needed in order 
to prépare their défense. As the complainant, however, can easily 
meet the requirements of the decided cases by adding to the bill a. 
transcript of the several accounts in question, no harm is donc hint 
by requiring him to amend accordingly. To require him to particu- 
larize the nature of the défendants' négligence upon which he relies 
is a more serious matter. This particularization, however, is require; 
by substantial justice, as well as by précèdent. The complainant be 
lieves that the bank has sufïered loss through the négligence and mi;- 
conduct of the défendants, its directors, and so believing, has brougl^ 
suit against them. But in order that the défendants may prepar 
their défense, in order that they may by demurrer raise questions c 
law without the expense of a trial of the facts, they are entitled tr- 
know the kind of aJleged négligence upon which the complainant wiU 
rely. It is not suiKîcient that A., thinking he has a grievance again?t 
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B., should State merely that he has a grievance, and leave its nature 
to appear at the trial. Justice to the défendant and an economical 
ordering of judicial procédure require something more. Actionable 
négligence is not a habit of mind, but action or inaction contrary to 
the practice of reasonable men under the circumstances. The com- 
plainant must specify the action or inaction relied on. Hère, for ex- 
ample, does he rely upon the failure of a given défendant to attend 
a particular meeting of the board of directors, or upon his joining 
in a particular vote which due care would hâve shown him to be im- 
proper, or upon spécifie intentional misconduct? Thèse, or other 
kinds of action and inaction may be the concrète facts which the com- 
plainant has in mind when he charges négligence. The défendants 
are entitled to a concrète statement. Take, for example, the alléga- 
tion in paragraph 32 of the bill, that the défendants "suffered and 
permitted the said (false) reports to be placed on file in the depart- 
ment of the Comptroller of the Currency." As to any particular de- 
fendant, what is the concrète misfeasance or nonfeasance upon which 
the complainant relies? Each défendant is entitled to knovv, as to 
h'iiflself in particular, what the complainant means by the words "suf- 
fered and permitted," fer this reason, if for no other, that he may 
question by demurrer if the action or inaction complained of is ground 
for his liability under the décisions in Briggs v. Spaulding, 141 U. S. 
142, 11 Sup. et. 924, 35 L. Ed. 662, and like cases. Most of the in- 
stances specified in the bill are the acts of the corporation, some appear 
to be acts of the board of directors. Thèse acts, as such, do not ren- 
der any défendant liable, but only the act or omission of that indi- 
vidual défendant, by which improper corporate acts hâve been caused 
or permitted. The individual act, as well as the corporate, must be set 
eut, and therefore thèse allégations of the défendants' misconduct are 
held to be insufifîcient. 

The allégations of paragraph 17 "that the said directors utterly 
failed and neglected to perform their aforesaid officiai duties, and each 
and every of them, and that for a considérable period of time prior to 
said November 13, 1902, as hereinbefore and hereinafter set forth, 
failed to give any adéquate attention to the afïairs of said bank, and 
allowed the said bank to be improvidently and recklessly managed," 
and that the défendants "wholly failed and neglected to make personal 
examinations into the conduct and management of its affairs, and 
into the condition of its accounts," are too gênerai, especially as they 
are unrelated to any particular occasion of damage. It is possible that 
language might be pieced together from différent paragraphs of this 
necessarily voluminous bill, which would sufficiently allège actionable 
wrong donc by some défendant. This has not been pointed out, and, 
in any case, I hold that the bill must be considerably amended before 
it will sufficiently présent the issues, which the complainant obviously 
wishes to raise. 

The executors of a deceased director, who hâve been made défend- 
ants, demur upon the ground that the cause of action does not survive 
the death of their testator. The contrarv is settled for this court by 
Boyd v. Schneider, 131 Fed. 223, 65 C. C. A. 209. 

Demurrer sustained. Complainant has 30 days to amend his bill. 
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JONES V. GOULD et al 
(Circuit Court, S. D. Oblo, B. D. October 26, 1905.) 

1. CouBTs — United States Courts — Local Stjits. 

The stock of a corporation organized under the laws of a state bas Its 
situs In such state, and is properly wlthin a fédéral judieial district In 
the state, within the meaning of Act March 3, 1875, c. 137, § 8, 18 Stat 
472 [U. S. Comp. St 1901, p. 513], providing for suits to enforce liens, etc. 

2. Same. 

A suit must really be one In rein, dlrected primarily against spécifie 
property within the district for the purpose of enforcing a légal or équit- 
able lien upon or claim to such property, or of removing an incunibrance or 
lien or cloud upon the title to such property, to corne within the intent 
and meaning of Judlciary Act March 3, 1875, c. 137, § 8, 18 Stat. 472 [U. S. 
Comp. St. 1901, p. 513], authorizing the bringing in of nonresident de- 
fendants by an order ; and. If to enforce a lien, such lien must be one 
existlng when the suit Is brought, and not one sought to be created thereby. 

3. Same. ^ 

A subscriber to a syndicate fund, whlch was placed absolutely In the 
hands of managers to be Invested in certain coal lands and railroad prop- 
erty and in constructing Connecting Unes, the property to be then sold 
and the proceeds divided or capitalized, and the stock distributed among 
the subscribers, bas no lien upon or claim to the spécifie property so pur- 
chased by the managers which will give a Circuit Court of the United 
States jurisdiction of a suit in rem against it, under Act IMarch 3, 1875, 
c. 137, i 8, 18 Stat 472 [U. S. Comp. St. 1901, p. 513], where neither com- 
plainant nor défendants are résidents of the district 

In Equity. On motion to quash service. 

RICHARDS, Circuit Judge (orally). This case is submitted to me 
upon a motion to quash the service of a restraining order made upon 
the défendants, Gculd, Ramsey, Guy, and Blair. I had expected to 
put in writing my conchisions, but an examination of the authorities 
has occupied the limited time at my disposai and precluded this. I 
may hereafter prépare a short opinion. At présent I shall content 
myself with stating the gênerai results reached. 

Upon the filing of the bill, I set the case for hearing upon the 
motion to appoint a receiver, and upon application of the complainant 
restrained the défendants, imtil the further order of the court, from 
selling, contracting to sell, transferring, or parting with the possession 
of any of the properties of the Little Kanawha Syndicate, so called, 
as described in the bill. lalso directed that notice of this order, with 
a copy of the bill, be served personally upon the said défendants. 
Service of this order was made, and the défendants, making a spécial 
appearance for the purpose, hâve filed motions to quash the service, 
made outside of this state and district, on the ground that in each in- 
stance (1) the défendant is an inhabitant and citizen of some state 
other than Ohio ; (2) it appears upon the face of the bill that the relief 
sought is of such a nature that the défendant cannot lawfully be 
called upon to défend against the same in this district; and (3) the 
court is without jurisdiction to proceed against the défendant. 

It is contended, in the fîrst place, that by the filing of thèse motions 
each of the défendants entered his appearance generally and is now in 
court. The rule is, of course, wèll settled that where a défendant 
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appears by motion to object to the jurisdiction of the court over his 
person, and at the same time asks that the cause be dismissed because 
the court has no jurisdiction of the subject-matter of the action, this 
constitutes a voluntary appearance. Elhott v. Lawhead, 43 Ohio St. 
171, 1 N. E. 577; Fitzgerald v. Fitzgerald, 137 U. S. 98, 106, 11 Sup. 
Ct. 36, 34 L. Ed. 608. It may be conceded that the wording of the 
third clause gives color to the claim of the plaintifï; but I think a 
careful reading of the motion clears this up, and évinces that the 
point intended to be made is that the court had not acquired, and 
could not acquire, jurisdiction of the person of the défendant. The 
statement in the third clause that the court is without jurisdiction to 
proceed against him, evidently refers to the claim that the court has 
not obtained and cannot obtain jurisdiction of his person. 

Proceeding to a considération of the merits of the motion: While 
the first section of Act March 3, 1875, c. 137, 18 Stat. 470, as 
amended in 1888 (Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 [U. 
S. Comp. St. 1901, p. 508] ), provides that "no civil suit shall be brought 
before either of said courts against any person by any original pro- 
cess or proceeding in any other district than that whereof he is an 
inhabitant, but where the jurisdiction is founded only upon the fact 
that the action is between citizens of différent states, suit shall be 
brought only within the district of the résidence of either the plain- 
tifï or défendant," and while clearly the institution of this suit is not 
in compliance with thèse provisions, for neither the plaintiff nor any 
of the défendants are résidents of this district, it is contended that 
jurisdiction may be sustained, and ail the défendants ultimately be 
brought in, under section 8 of the same act ( 18 Stat. 473 [U. S. Comp. 
St. 1901, p. 513]), vi^hich provides "that when in any suit commenced 
in any Circuit Court of the United States to enforce any légal or équit- 
able lien, or claim to, or to remove any incumbrance or lien or cloud 
upon the title of real or personal property within the district where such 
suit is brought, one or more of the défendants therein shall not be 
an inhabitant of, or found within the said district, or shall not volun- 
tarily appear thereto, it shall be lawful for the court to make an 
order" directing spécial service by publication or otherwise. 

The contention of the plaintiff, briefly stated, is that this is a suit to 
enforce a trust in certain property, real or personal, which was pur- 
chased in part with moneys subscribed by him, and is nov/ held by the 
syndicate managers, Gould, Ramsey & Guy, upon certain trusts de- 
fined in what is known as the syndicate agreement ; that a part of this 
property, namely, the stock of two railroad companies organized in 
Ohio, has a situs within this district, and because of this fact, the suit 
may be regarded as one to enforce a légal or équitable claim to such 
property, of which the court has jurisdiction under section 8, with au- 
thority to bring the nonresident défendants in by publication. 

I am satisfied from the authorities cited that the stock referred to has 
its situs within this district. Thèse Ohio railroad corporations are 
inhabitants, citizens of Ohio, and their stocks hâve their situs hère. 
Jellenik v. Huron Copper Co., 177 U. S. 1, 20 Sup. Ct. 559, 44 L. Ed. 
647. 

But, as I sufficiently indicated during the course of the argu- 



700 141 FEDERAL KEPORTER. 

ment, the serions question, it seems to me, is whether this is a suit 
"to enforce a légal or équitable lien upon or claim to" this railroad 
stock, which is the only property within the district. Of course, the 
gênerai rule is well known that the authority of a court is limited 
to persons and property within its territorial jurisdiction. Where 
an action is in personam, the défendant must be served or his ap- 
pearance secured; if in rem, judgment only opérâtes upon the property 
within the district. Upon examination of such authorities as I liave 
been able to make and a considération of the phraseology of the 
section, I hâve reached the conclusion that to coma within its intent 
and meaning, the suit must really be one in rem, directed primarily 
against spécifie property for the purpose of enforcing a légal or 
équitable lien upon or claim to such property, or of removing an in- 
cumbrance, or lien, or cloud upon the title to such property. Ail 
the cases cited hâve been cases of this kind, cases strictly in rem, 
and I hâve not found one in which jurisdiction is sustained under 
section 8, that was not directed primarily against property located 
within the district. 

There are several cases wliere the court has refused to take juris- 
diction of an action to subject the property of the défendant ultimately 
to the payment of his debts, although part of the property was within 
the district. Thus in the case of Shainwald v. Lewis (D. C.) 5 
Fed. 510, Judge Hillyer said respecting section 738 (page 516) : 

"In niy judgment this section was only Intended to reach those sults in 
equitj' in wliich It was sought to enforce some pre-existing lien or claim, lega! 
or équitable, upon or to some spécifie property, real or personal, and not 
cases in which it is sought to reach and appropriate the gênerai property 
of a défendant to the payment of his debts. By the words 'légal or équitable 
lien or claim against real or personal property,' Congress intended to reach 
every case in which there should be any sort of charge upon a spécifie pièce of 
property, capable of being enforced by a court of equity." 

And in Dormitzer v. Illinois, etc., Bridge Co. (C. C.) 6 Fed. 217, 
Judge Lowell declined to entertain jurisdiction of a suit to attach the 
property of a nonresident défendant, saying (page 218) : 

"A récent statute gives thèse courts jurisdiction to enforce a lien upon or 
claim to, or remove an encumbrauee, or lien, or cloud upon the title to. real 
or Personal property within the district, though the défendants or some of 
them, may not be either Inhabitants thereof or found therein, first giviug no- 
tice to the absent défendants. But this means a lien or title existing auterior 
to the suit, and not one caused by the Institution of the suit itself." 

I hâve not been able to find that thèse cases hâve been qualified or 
overruled. 

This suit might indirectly and ultimately afifect property in Ohio, 
but not necessarily. The plaintiff, as a syndicate subscriber, has no 
lien on, or claim to this property. He did subscribe certain money, 
some $70,000, to the syndicate fund. This fund was placed absolutely 
in the possession and control of the syndicate managers ; the title 
passed to them; they were to purchase with it certain coal and rail- 
road properties, which were to be connected by lines to be constructed 
by the syndicate, and after this was done, the properties were either to 
be sold and the profits, if there were any, divided among the subscrib- 
ers, or the property was to be capitalized and the stock distributed 



THE MATTIE, 701 

among tlie subscribers. The managers were to receîve for their serv- 
ices a certain per cent, of the funds subscribed. The fullest discrétion 
was vested in them, both as to the time of existence of the syndicate, 
and their conduct under the agreement. This subscriber brings this 
suit net because he is a créditer of the syndicate managers, not be- 
cause he has a claim against them, and thus, in a certain sensé, a claim 
against the syndicate property, but because he contributed to the fund 
in their possession and control. He has no title to or interest in the 
fund. He may hâve an ultimate interest in the profits of the deal, if 
it turns out ultimately that there are any. What he wants now is 
to control the syndicate managers, or bave the court control them. 
This appears from the wording of the temporary restraining order. 
He wants the court to appoint a receiver to take over the syndicate 
property, and administer it, and call upon the syndicate managers to 
account for what they hâve done. 

Now, this does not seem to me so much a suit against the property, 
because of some lien or claim to it, as a suit against the syndicate 
managers, because they are not doing their duty under the syndicate 
agreement. It appears to me that it is the syndicate managers, and 
not the syndicate property, that the plaintiff is after. I think it 
would be manifestly unjust and unfair not only to the managers them- 
selves who hâve direct interests under the syndicate agreement, but 
to the 69/70 of the subscribers to the fund who are not represented 
hère, for the court to take jurisdiction and assume to grant the relief 
asked for in the absence and without the appearance of the syndicate 
managers. In my opinion, they are necessary and indispensable 
parties, and as they hâve not been brought in, and can not be brought 
in, I think the case is one of which I ought not further to entertain 
jurisdiction. 

I sustain the motion to quash seVvice and upon my own motion 
proceeding to pass upon questions of jurisdiction, I abrogate the 
temporary restraining order, décline to appoint a receiver, and dis- 
miss the suit for want of jurisdiction. 



THE MATTIE. 

(District Court, S. D. New York. November 22, 1905.) 

Collision — Ttjgs witii Tows Meeting — Négligent Towage. 

A collision at the moutli of HarJem river between the last one of three 
seows, in tow of the tug Mattie on a line passing down the river, and a 
car afloat in tow alongside of a transfer tug coming up, held due solely 
to the fault of the Mattie in being too far to the eastward and in falling 
to properly estimate the distance ijetvveen her tow, which was not kept in 
line, and the other tow, by reason of which it was swept against the 
latter by the ebb tide. 

In Admiralty. Suit for collision. 

John J. Delany and E. Crosby Kindleberger, for City of New York. 
Wing, Putnam & Burlingham, for the Mattie. 
William Greenough, for New York, New Haven & Hartford Rail- 
road Co. 
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ADAMS, District Judge. This action was brought by the City of 
New York, the owïier of Scow No. 23, to recover the damages 
sustained through a collision between her and a car float in tow of tug 
Transfer No. 4;:owned by the New York, New Haven & Hartford Rail- 
road Company, in the early morning of the 8th day of March, 1905. 
No. 23 was being towed, with two other scows, by the tug Mattie, the 
No. 23 being the stern scow, immediately behind the other two which 
were lashed together, side by side. The tow was on a hawser of about 
100 feet in length. The Mattie, with her tow, had corne from Riker's 
Island bound to New York and had gone up the Harlem River to iioth 
Street, where she landed for a few minutes for orders, then rounded to 
and proceeded down thè river. AU the scows were light. The No. 4 
was bound from Jersey City to the Harlem River, with a car float on 
each side. She came up the East River on the easterly side of Black- 
well's Island. The port corner of her port float came in contact with 
the port side of the No. 23, doing some damage. The tide was ebb. 

The libellant charges fault against both tugs and the scow is charged 
by them with being déficient in lights. It appears that the scow had 
one light only, which was set aft, but as it was seen in time to give due 
notice of her présence and position, the fault is not insisted upon by the 
tugs and both seek to escape liability for the collision by showing that 
the other was solely in fault. 

The Mattie urges that the place of collision is the determining factor 
in the case and that it occurred within 300 or 400 feet of Horns Hook, 
where the Transfer had no right to be. The Transfer contends that the 
place of collision was considerably further up the river and that the 
cause was the swinging of the Mattie's tow to the port, so that it was 
impossible for the Transfer to avoid it. 

The testimony on the part of the City shows that the collision oc- 
curred about opposite 92nd Street; and that of the Transfer that it hap- 
pened somewhat further up, to the westward of the lower end of the 
island, known as Little Mill Rock, while those on the Mattie say that 
when the Transfer was first sighted, the Mattie then being oflE 92nd or 
93rd Street, she was seen along the Astoria shore and the collision took 
place some distance below, the master placing it at about 87th Street. 
The weight of testimony seems to favor the contention of the City and 
the Transfer in this respect. The length of the Mattie and her tow was 
about 400 feet and it is probable that the tail of the tow was near the 
vicinity of the place where the others contend the tug was. It appears 
that the Transfer brought herself to practically a stand still a short 
distance from the place mentioned, and while lying there, without much, 
if any, motion, the tow of the Mattie was swept by the tide over against 
her tow, causing the damage. I do not see that any case has been made 
against the Transfer. 

The cause of the collision seems to hâve been the neglect of the Mat- 
tie in being too far to the eastward and in failing to properly estimate 
the distance between the course of her tow, which was not kept in Une, 
and the Transfer, with the resuit of the former being brought into con- 
tact with the port float of the latter. 

There should be a decree for the libellant against the Mattie, with an 
order of référence. The libel as to the Transfer will be dismissed. 
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DAVIS V. FABMER et al. 
(District Court, D. Kentucky. September 29, 1894.) 

BOTTNDABIBS — CONSTBTJCTION OW SlJBVEY — CONFLICT BETWEEN CAIXS FOE CoBNER 
AKD OOUBSE AND DISTANCE. 

The caJl from the third to the fourth corner of a survey of land, made 
under a warrant of the state of Kentucky and afterwards carried Into a 
patent issued by the state, was from a stake on the top of Cumberland 
Mountain, "thence south, 60 degrees -west, 8,.320 pôles, to a stake near 
Cumberland Gap." If the course and distance be followed, it would carry 
the fourth corner several miles within the state of Tennessee ; whereas, 
if the Une be run foUowing the state line along the crest of the Cumber- 
land Mountalns in a gênerai southwesterly course, it would strike the cen- 
ter of the Gap at a distance of 7,934 pôles. Held, that the words "near 
Cumberland Gap" should be construed to mean at or in Cumberland Gap, 
and that, as so construed, such natural object would govern the call for 
course and distance, and fix the corner at the center of the Gai). 

In Equity. Suit to quiet Title. 

BARR, District Judge. This is a suit to quiet the title of the com- 
plainant as against the daim of the défendants. The complainant 
daims a fee-simple title to a large tract of land in the counties of 
Harlan and Bell, in this state. The daim is based upon a patent 
issued by the commonwealth of Kentucky, dated September 25, 1845, 
to John Ledford, Noble Smith, and Henry Skidmore. The land is 
described thus, to wit: 

"Beginning ou Crank's Creek, on two beeches and two sugar trees, the be- 
glnning corner to said Smith's 1,500-acre survey; thence south, 70 degrees 
west, 664 pôles, to three beeches, beginning corner to a 600-acre survey of sald 
Smith ; thence south, 28 degrees west, 400 pôles, to a stake on the top of Cum- 
berland Mountain ; thence south, 60 degrees west, 8,320 pôles, to a stake near 
Cumberland Gap ; thence north, 55 degrees, 8,820, to a stake ; thence south, 5 
degrees west, 3,150 pôles, to the beginning." 

ï 




It is alleged that this patent was issued under a survey made and 
dated March 3, 1845, by James Farmer, surveyor of Harlan county, 
Ky., upon a warrant, numbered 316, issued by the Harlan county 
court on March 3, 1845, which directed said surveyor to survey for 
said Ledford and Skidmore 86,000 acres of land in Harlan county. 
It is alleged that Ledford and Skidmore assigned to Noble Smith an 
undivided interest of 28,666J^ acres in said land by a written indorse- 
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ment on said warrant, and hence the patent was îssued to Ledford, 
Skidmore, and Smith. 

The daim of the défendants, Wm. C. Farmer, John W. Forrester, 
Leopold Wallack, E. B. Moore, and others, which the complainant 
is seeking to hâve quieted against, is based upon an alleged survey 
made same day as survey to Ledford, Skidmore, and Smith, March 3, 
1845, and patented by the commonwealth of Kentucky on the 5th 
day of July, 1846, to said Wm. C. Farmer and Thomas Forrester, 
assignée, etc., and is described as bounded thus, viz. : 

"Beginning at two Spanish oaks and black oak on top of Cumberland Moun- 
tain, In the Chadwell Gap, near the head waters of Martin Fork, near a cllff 
of rock west of the trace leading across said mountain : thence south, 71 de- 
grees west, 140 pôles, to a hlckory on top of the mountain ; thence south, 72 
west, wlth the top of said mountain, 2,560 pôles, to a stake near Cumberland 
Gap; thence north, 800 pôles, to a stake; tlience north, 72 east, 2,240 pôles, to 
& stake; thence north, 540 pôles, to a stake; thence north, 70 east, 960 pôles, 
to a stake ; thence south, 3 east, 1,280 pôles, to a stake ; thence south, 62 west, 
600 pôles, to the beginning — containing 12,000 acres, more or less." 

This tract of land, if the line be run along the crest of Cumberland 
Mountains from Chadwell Gap and to the center of Cumberland Gap, 
will be almost entirely within the exterior lines of the 86,000-acre 
survey, if the center of Cumberland Gap be considered the fourth 
■corner of that survey. There is, however, upon thèse assumptions, a 
triangùlar strip of land which is outside of thèse lines and which is 
not claimed by complainant in her pleadings. There are also 21 
tracts of land, held by and under patents and surveys within the ex- 
terior' lines of said 12,900-survey, which are senior to complainant's 
patent and not claimed by her. 

If, however, the 86,000-acre survey and patent be ' located, not 
with the fourth corner at Cumberland Gap, but according to the 
distances and corners asi called in thè survey and patent, then about 
two-thirds of the 12,900-acre survey will be withiti the exterior 
boundaries of the 86,000-acre survey. 

The défendants William C. Farmer and John W. Forrester hâve 
fîled answers, and set up as a défense to complainant's bill that the 
survey of the 1S,900 acres of land was made in the morning of March 
3, 1845, and before the survey of the 86,000 acres of land to Skidmore, 
Smith, and Ledford, by said Wm. G. Farmer, who was then a deputy 
surveyor of Harlan county, under James Farmer, who was the sur- 
veyor of said county, under proper warrant, and that there was a 
paroi agreement with said Skidmore, Smith, and Ledford that this 
prior survey should be made, and that they did not claim the land 
within the 12,900-acre survey. The complainant excepted to this 
défense, and the court sustained the exception ; and it need not be 
noticed now, further than to state ail the testimony taken by défend- 
ants to sustain this défense has been excepted to by complainant and 
should now be sustained and excluded from the record. 

The record shows that the défendants Farmer and Forrester con- 
tracted to sell the 12,900-acre survey to one Edward B. Moon, who 
has filed an answer and cross-bill herein. In his answer he dénies 
complainant's title and possession, and in his cross-bill he sets eut 
his contract of purchase from défendants Farmer and Forrester, and 
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their subséquent sale to one Leopold Wallack by Farmer and For- 
rester, and prays for an enforcement of his contract of purchase. 
This cross-bill bas not been prepared and need not be considered 
now. It appears from the record that Farmer and Forrester hâve 
conveyed ail their right, title, and interest to Leopold Wallack, and 
that he was, at the commencement of this suit, January, 1891, and 
still is, the holder of the title of said Farmer and Forrester in said 
12,900-acre survey. They, however, claim to be the équitable owner 
of said land, as Wallack has not paid the purchase money. Wallack 
is before the court by constructive service only. 

Neither the défendants Farmer and Forrester, nor any other de- 
fendant, has sought by cross-bill or other proceeding to hâve the 
patent of September 25, 1845, to Ledford, Smith, and Skidmore, 
set aside and declared void, so far as it embraced the survey of 12,900 
acres of land. The défendants Farmer and Forrester, do deny. com- 
plainant's possession of any part of the 12,900-acre survey, and allège 
they hâve been in adverse possession, claiming under said survey 
and patent, for more than 45 years, and plead the statute of limita- 
tions, and they deny complainant's title. 

The plea of the statute of limitations cannot be sustained, unless 
there has been a continued and adverse possession by the défendants 
or those under whom they claim for the statutory period. The 
patent of July, 1846, did not convey title to the 12,900-acre survey, 
because the commonwealth of Kentucky had already conveyed away, 
by the patent dated September 25, 1845, ah land covered by it and not 
previously disposed of. The survey of the 12,900 acreis on the 3d of 
March, 1845, if made, and the subséquent patent in 1846, might be 
a color of title, if the boundaries were clearly and distinctly marked, 
and there was an actual and adverse possession to those clearly 
marked boundaries. But there is no such possession proven in this 
case upon which to base a title by adverse possession. Indeed, it is 
quite clear from the testimony in the record that the alleged survey 
was not actually made in 1845, and that there were no marked 
boundaries of this tract of 12,900 acres of land as described in survey 
or patent at the date of either. If this survey was ever actually made 
and the boundaries marked, it has not been proven in this case. 
Wm. C. Farmer testifîes^ in a gênerai way that he paid taxes on this 
tract of land, but he does not file receipts or other évidence of the 
assessment and payment thereof. It is true there is some évidence of 
récent occupation of parts of this survey (land) by tenants of défend- 
ants ; but, giving this testimony its uttermost efifect, it falls very far 
short of making out an adverse and continuons possession under 
the statute of limitations. The défendants hâve failed to sustain their 
défense. 

The next inquiry is whether the complainant has shown légal title 
and a possession sufhcient to sustain her biU to quiet title as against 
défendants. There must be clear proof of both possession and légal 
title in complainant, else, in the absence of a statute, her bill cannot 
be maintained. The Suprême Court has said : 

"Those only who hâve a clear légal and équitable title to land, connected 
■with possession, hâve any right to claim the interférence of a court of equity 
141 F.— 45 
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to gîve them peace or diésipaté a clo«d on the title.-r-Orton v. Smith, 18 How. 
265, 15 L. Ed. 393. A person ont of possession cannot malntain such a bill, 
wliether his title is légal or équitable; for, if hls title Is légal, his remedy at 
law by action of ejectment Is plain, adéquate, and complète ; and, if bis title 
is équitable he must acquire the légal title and then bring ejectment." 
Frost V. Spltley, 121 U. S. 556, 7 Snp. Ct. 1129, 30 L. Ed. 1010. 

The complainant has proven satisfactorily, althotigh not denied by 
défendants, that whatever title vested in the original patentées, Led- 
ford, Skidmore, and Smith, by the patent from the commonwealth of 
Kentucky, is now vested in her ; and there is no claim made as a dé- 
fense that the patent of the state of Kentucky made under the act of 
1835 is null and void under the provisions of said act of 1855, nor is 
there any défense that this patent was obtained by fraud. We must, 
therefore, assume that whatever title to the land described in this 
survey and patent was in the county court of Harlan county, and in 
the state of Kentucky, at the exécution and delivery of the patent, 
passed to the original patentées and is now in the complainant. 

This légal title could not be alifected by the fact that the common- 
wealth of Kentucky patented to Wm. C. Farmer and Thomas For- 
rester, on the 5th of July, 1846, a tract of land — 12,900 acres — which 
was partly within the boundaries of the patent previously executed 
to Ledford, Smith, and Skidmore. That part of the land within the 
patent executed in March, 1845, had already been conveyed to Led- 
ford, Smith, and Skidmore, and could not, of course, be again con- 
veyed. We hâve read with care the testimony in the record touching 
the question of possession of complainant of the land conveyed by 
the patent of March, 1845, and are satisfied that before the institution 
of this suit, and at that time, complainant had possession of the land 
claimed by défendants under the patent of July, 1846, which is within 
the boundaries of the patent executed March 3, 1845, to Ledford, 
Smith, and Skidmore. 

The taxes to the state of Kentucky hâve been paid by complainant, 
and those under whom she claims, for many, many y^ears, and actual 
possession had been taken by her and held by tenants claiming under 
complainant's title for somei time before the institution of this suit. 
This actual possession was within the boundaries of the survey and 
patent under which défendants claim title, as well as outside of those 
boundaries, but within the boundaries given in patent of the common- 
wealth of Kentucky to Ledford, Smith, and Skidmore. The complain- 
ant's title and possession as proven entitled her to équitable relief 
against défendants' claim of title to the land described in patent of 
July, 1846, which is within the patent executed in March, 1845. 

There is, however, difïïculty in determining the extent of this 
relief, because of the difficulty in fixing the boundaries of the, 86, 000- 
acre survey patented to Ledford, Smith, and Skidmore. The difficulty 
is in fixing the fourth corner of the survey. If the call from the third 
to the fourth corner is run according to course and distances, without 
regard to the call of "a stake near Cumberland Gap" — ^that is, "thence 
south, 60 degrees west, 8,3S0 pôles" — ^the line runs intp the state of 
Tennessee some eight or ten miles, and the corner would be near 
Powell river. But if this course be disregarded, and the line run 
along the crest of the Cumberland Mountains towards Cumberland 
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Gap, and with the county line of Harlan county and the state Une 
into the Gap, the fourth corner might be ascertained, and would be 
by a stake in the center of Cumberland Gap. 

This Gap has, according to the testhnony of Gen, Dufifield, an 
average width of 50 yards between the sides of the pass, and a length 
of about 500 yards ; and if the crest of Cumberland Mountains is 
followed along the state (Kentucky) line, it will go to about the center 
of this Gap. Gen. Dufïield testifies that the course of the crest of 
Cumberland Mountains, after leaving the third corner of the 86,000- 
acre survey, is south, 60 west, and thence the crest of the mountains 
runs south, 38 west, for about 3 miles, and that if ail of the meanders 
of the crest of the mountains are reduced to a straight line from the 
third corner to the fourth corner of the 86,000-acre survey, assuming 
the line to run with the crest of Cumberland Mountains, the line 
is south, 70° 12' west, and the distance 7,934 to the center of the 
Gap, instead of 8,320 pôles, as called for in the patent. 

If the call of this patent had been for a stake in or at Cumberland 
Gap, instead of a stake near Cumberland Gap, there would be no 
serious difïiculty in disregarding the course mentioned in the patent 
and running the line so as to reach the natural object — i. e., Cumber- 
land Gap — called as the fourth corner. The word "near" in this 
patent should be construed to mean at or in Cumberland Gap, as 
neither the county of Harlan could sell, nor the state of Kentuck)- 
could convey, land lying in Tennessee. This is, we think, the proper 
construction, rather than run the Unes of this patent according to the 
courses and distances, so as to include many thousands of acres of 
land in the state of Tennessee. 

The complainant is entitled to relief prayed for in her bill as 
amended, and her costs herein expended. 
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DAVIS' HEIRS V. HINCKLEY et al. 
(Circuit Court, D. Kentucky. July 11, 1900.) 

1, BOUNDAEIES — CONSTBUCTION OP PATENT — COMFLICT BETWEEN CaIXS FOB Cob- 

HEH AND FOB COUBSE AND DISTANCE. 

The call from thé thlrd to the fourth corner of a survey of land, made 
tinder wan-ant of the state of Kentucky and afterwards carried into a 
patent issued by the stâte, was from a stake on the top of Cumberland 
Mountain, "thence south, 60 degrees west, 8,320 pôles, to a stake near 
Cumberland Gap." If the course and distance be followed, It would carry 
the fourth corner several miles withln the state of Tennessee; whereas, 
if the Une be run followlng the state line along the crest of the Cumber- 
land Mountain? in a gênerai southwesterly course, it would strike the cen- 
ter of the Gap at the Tennessee line. Held, that the words "near Cumber- 
land Gap" should be construed to mean at or in Cumberland Gap, and 
that, as so construed, such natural object would control the calls for 
course and distance, and fix the corner at the center of the Gap. 

2, quieting tltle-rpossession of complainant possession of pobtion of 

Teact. 

Where a large tract of land in a body included a large quantity of 
wild mountain land, the payment of taxes thereon by the légal owner for 
many years and the occupation of parts of it by tenants constituted pos- 
session of the entire tract, such as would support a suit to quiet title. 

In Equity. Suit to quiet title. 

EVANS, District Judge. The complainants' bill seeks a decree 
quieting their title to a large tract of land, mainly in Harlan county, 
Ky., upon the allégations that they hâve the légal title to the land and 
the possession thereof, and that the défendants are, without foundation 
therefor, making some claim to the ownership of said land. The de- 
fendants H. V. Harris and Frank G. Brown, though properly brought 
before the court by statutory service sufficient for the purposes of the 
relief sought as to the land, bave not appeared nor pleaded ; but the 
défendants F. E. Hinckley and the Horn Silver Mining Company bave 
pleaded that they are innocent purchasers for value of said land and 
hâve possession thereof, and they hâve also contested alike the title 
and the possession of the complainants. Thèse défendants, however, 
bave taken little or no proof in support of their plea or in opposition to 
complainants' claim, and practically the case must be decided alone 
upon the testimony offered by the complainants. 

Without treating the case at ail élabora tely (as it présents no serious 
difficulties), it will suffice to say, first, that there seems to be no doubt 
that the patent of September, 1845, issued upon the survey of March 

3, 1845-, to Ledford, Skidmore, and Smith, is not only prior to that un- 
der' which the défendants claim, but is valid as to ail lands included 
within the boundaries of that patent, except such parts thereof as had 
been previously patented by the state of Kentucky to other persons; 
second, that, as bcivi^een complainants and défendants at least, the 
proof is sufficient to show possession in the former of ail the land in dis- 
pute. The continued and prompt payment of the taxes upon the land 
for a long period of time and its occupation by tenants, considered with 
référence to the character of the otherwise unoccupied portions of the 
land, is, ail things considered, about the only character of possession 
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of which it îs susceptible under the circumstances almost judicklly 
known to exist in that section of the state and in that mountainous ré- 
gion. The chain of the complainants' title from the commonwealth 
to the year 1870, when Edward M. Davis, the complainant's ancestor, 
purchased it, seems to be well established, if, fourth, the identity of the 
. land is sufHciently shown by the testimony. 




The détermination of this question ultimately dépends upon the loca- 
tion and upon the manner of locating the fourth corner called for in 
the patent. The call is from a "stake on top of Cumberland Mountain, 
south, 60 degrees west, 8,320 pôles, to a stake near Cumberland Gap." 
It is clearly proA'ed that, if this exact course were followed the fuU dis- 
tance, it would lead across the state line and onward over a portion of 
the state of Virginia to Powell's creek, in the state of Tennessee, some 
10 miles southwardly from Cumberland Gap, which is the corner of the 
two last-named states upon the Kentucky line. As neither Harlan 
county, nor the state of Kentucky, had any power either to survey, or 
sell, or convey lands outside of the latter state, it is entirely manifest 
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that the Une from the third corner to the fourth corner named in the 
patent to Ledford, Skidmore, and Smith, as soon as it struck the state 
Iine, must conform to it in its progress to Cumberland Gap. This is a 
conclusion which must foUow from the very necessities of the case, par- 
ticularly as that line would never corne north of the state line. Besides. 
as the fourth corner was fixed as '.'near Cumberland Gap," course and 
distance alike must, upon the most familiar principles of Kentucky land 
law, yield to a designated natural object which is certainly ascertainable. 
Tliere can be no doubt as to the identity or location of Cumberland 
Gap as a natural object. It was a most noted place. It cannot be 
doubted that the proper construction of the words "near Cumberland 
Gap" require that they should in this connection be read as équivalent 
to the phrase "at Cumberland Gap" ; nor can there be any doubt that this 
also leads to the further resuit that the corner at Cumberland Gap 
should be located on the state line in the center of the Gap. Most prob- 
ably — we might say, indeed, certainly — the state line monument, locat- 
ed in the Gap, is altogether the most proper and appropriate place to fix 
the exact location of the corner in the Gap, and the court holds and finds 
that it is the proper location of the fourth corner. This prime factor 
bcing established, the other essential conséquences follow as matter of 
course. 

The court is of the opinion, therefore, that the complainants are en- 
titled to a decree in the usual form quieting their title as against ail 
claims of each of the défendants to the entire boundary described in the 
patent as the same is now ascertained, and as this resuit will be worked 
out by locating the fourth corner of the patent at the state line monu- 
ment in the Cumberland Gap. The complainants are entitled to costs 
against the défendants Hinckley and the Horn Silver Mining Company, 
but not against the other défendants, who bave not been personally 
served and who hâve not appeared in the case. 

A decree may be prepared accordingly; but the form of one found 
in the papers is not thought to be quite up to this requirement, nor to 
the rules of the court. 
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DAVIS V. COMJIONWEALTH LAND & LUMBEK CO. et al. 
(Circuit Court, E. D. Kentucky. August 31, 1904.) 

1. Courts — FEnisEAi, Courts— Following State Décision. 

Pending a number of suits to quiet tltle In a fédéral court by the own- 
ers of a large tract of land under a patent from the state which involved 
the question of the boundary of sucli tract, and after suoli question had 
been decided in two of the suits, an action in replevin to recover a number 
of logs, between différent parties, was instituted in a state court, and the 
Issues were so made as to raise the question of the boundary of the same 
tract of land, and a décision of such question by the highest court of the 
Btate was obtained therein, whlch reduced the area of the tract nearly 
one-ha]f from that given It by the fédéral décisions. The owners of the 
land were not parties to such action, which was apparently brought for 
the purpose of obtalning such décision and was not seriously contested. 
Held, that the décision of the state court, while entitled to the highest 
considération, was not blnding on the fédéral court in the suits by the 
owners of the land which were still pending. 

[Ed. Note. — State laws as rules of décision in fédéral courts, see notes 
to Wilson V. Perrin, 11 0. C. A. 71 ; Hill v. Hlte, 29 O. C. A. 553.] 

2. BouNDAEiES — Construction or Patent — Pollowing Course of Naturai Ob- 

ject between Coeners. 

■ The call for the third Une of a boundary to the fourth corner, as given 
In a patent issued by the state of Kentucky, was from a stake on the top 
of Cumberland Mountain, "thence south, 60 degrees west, 8,320 pôles, to 
a stake near Cumberland Gap." If the course and distance be foUowed, 
the Une would pass to the eastward of Cumberland Gap, through a portion 
of Virginia and several miles into the state of Tennessee. If the crest 
of the Cumberland Mountain be foUowed the distance called for, it would 
fall short of reaching Cumberland Gap, and locate the fourth corner at a 
point on such crest to the northeast of the Gap. Held that, both the third 
and fourth corners being points on the Cumberland Mountain, the Une 
joining them ran wlth the top of su(;h mountain for the distance called 
for, and not in a straight Une foUowing the given course, and that the 
fourth corner was at the point on the crest of the mountain 8,320 pôles 
from the third corner as so measured. 

3. Same — Running Lines Backward. 

While the boundary Unes of a survey as given In a patent or deed may 
be run backward and in reverse order where necessary, because of an in- 
surmountable difflculty in running them in their direct order, It is not 
permissible in doing so to disregard natural objects called for in the 
boundary, either as corners or Unes. 

4. Same — Quantity. 

In locatlng the boundary of a tract of land as given In a patent or deed, 
the question of quantity can only be considered where it cannot be loeated 
by natural objects, nor by following the courses and distances called for, 
or where it is necessary, in order to close the Unes, to run some of them 
backward and in reverse order, and the number o( unlocated corners and 
Unes is such that there are alternative ways of closing, In whlch case the 
quantity given may be resorted to in determining which way shall be 
adopted. 

5. Quieting Title — Right to Maintain Suit — Sufficiency of Evidence. 

To entitle a complainant to maiutain a suit to quiet title, he must show 
that défendant daims the land. If complainant dérives title through a 
deed contalning exceptions, he must show that the land claimed by de- 
fendant is outside of such exceptions ; but a lack of proof on his part In 
that respect may be supplied by évidence introduced by défendant 
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6. Adverse Possessioit — Evidence. 

Evidence consldered, and kdd insufflcient to sustaln tlie défense of title 
by adverse possession in a suit to quiet title. 

7. QuiETiNQ Title — Proof of Possession. 

Evidence held to show possession by complalnant in a suit to quiet title 
at the time the suit was instituted. 

[Ed. Note. — Necessity of possession in suits to quiet title, see note to 
Jackson V. Simmons, 39 O. 0. A. 622.] 

In Equity. Suit to quiet title. 

Frank Chinn, D. W. Lindsey, and William Ayres, for Charles Henry 
Davis. 

Helm, Bruce & Helm and W. F. Hall, for Commonwealth Land & 
Lumber Co. 

COCHRAN, District Judge. This is a suit by the complainant, 
Charles H. Davis, trustée, against the défendants, Commonwealth Land 
& Lumber Company, North Cumberland Manufacturing Company, 
Continental Land Company, and G. W. Bramlett, to quiet bis title to 
certain land in Harlan county, Ky. A decree pro confesse bas been 
entered against the défendant companies. The individual défendant, 
Bramlett, alone has answered the bill. He does not assert title to said 
land in himself, but in his son, W. L. Bramlett, as purchaser at judicial 
sale in proceedings against the first-named company, whom he claims 
purchased for his benefit and on whose sale bond he is surety. 

That land is a part of a certain tract of land granted by the common- 
wealth of Kentucky to John Ledford, Henry Skidmore, and Noble 
Smith by patent dated Septémber 25, 1845, issued on a survey dated 
March 3, 1845, made under an order of the Harlan county court and 
conveyed, except so far as covered by senior patents and prior con- 
veyances, November, 1870, by said patentées to complainant's grand- 
father, Edward M. Davis, through whom he claims, and is a part of that 
portion thereof outside of said senior patents and prior conveyances. 
Said senior patents are not identified in said conveyance, are quite 
numerous, and cover a large portion of the land within the boundary 
of said tract of land contained in the patent. Said prior conveyances 
are very few, cover but a small portion of said land, and are specifically 
identified in said conveyance. The description of said tract of land 
granted by said patent as set forth therein is as follows, to wit : 

"A certain tract or parcel of land containing eighty-slx tliousand acres, by 
survey bearing date the 3d day of March, 1845, lying and being in the county 
of Harlan and bounded as follows, to wit : Beginning on Crank's creek on two 
bushes and two sugar trees, beginning corner to said Smith's 1,500 survey ; 
thence S. 70° W., 664 pôles, to three beeches, beginning corner to Smith's 600- 
acre survey ; thence S. 28° W., 400 pôles, to a stake on the top of Cumberland 
Mountain; thence S. 60° W., 8,320 pôles, to a stake near Cumberland Gap; 
thence N. 15° E., 3,200 pôles, to a stake; thence N. 55° E., 8,820 pôles, to a 
stake ; thence S. 5° W., 3,150 pôles, to the beginning." 

The land to which complainant desires his title quieted is a part of 
the land contained within the following boundary, to wit : Beginning 
at a double maple, two beeches, and two black gums, on the north side 
of the Clover Fork of the Cumberland river, about 20 pôles f rom the 
same ; thence S. 80 degrees W., passing William Turner's at 80 pôles. 
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in ail 680 pôles, to a sugar tree and hickory ; thence south, crossing 
said fork, 480 pôles, to a stake in the Little Black Mountain ; thence 
west 1,920 pôles, to a stalce ; thence north 480 pôles, to a stake ; thence 
N. 66 degrees E. 680 pôles, to a stake on the Poor Fork; thence, 
running up the same, N. 80 degrees E. 1,930 pôles, to a stake ; thence, 
recrossing said Big Black, 960 pôles, to the beginning — granted to 
Moses Cawood, under whom défendant asserts title as aforesaid by a 
patent issued January 28, 1846, on a survey dated March 6, 1815, made 
by virtue of an order of the Harlan county court of that date. This 
patent is three days junior to the Ledford patent, and states that said 
boundary contains 9,500 acres. Complainant claims that the whole 
of this tract is within the boundary of the Ledford patent; that 4,500 
acres thereof is within that portion of said patent covered by senior 
patents; and that as much as 5,000 acres thereof is within the portion 
of said patent not covered by senior patents or prior conveyances. It 
is this latter portion of said Cawood patent that complainant claims, and 
his title thereto that he seeks to bave quieted herein. 

The défendant dénies that the whole of the Cawood patent is within 
the Ledford patent, or that as niuch as 5,000 acres thereof is within said 
portion thereof outside of the senior patents. In his answer he states 
that he bas not sufficient knowledge or information to form a belief 
as to whether any part thereof is within that part of the Ledford patent 
outside of the senior patents, and dénies that exceeding 1,000 acres 
thereof is within such part of the Ledford patent. According to the 
évidence as presented by him, a part of the Cawood patent is within 
the Ledford patent, possibly as much as one-third thereof. The de- 
fendant does not take the position, either in his pleading or évidence, 
that no part of the Cawood patent is within that part of the Ledford 
patent outside the senior patents, and hence that no part of the land 
claimed by him is within any part of the land claimed by complainant. 
His not doing so conduces to show that his real position relates to the 
extent that his claim is within complainant's. The extent that the one 
claim is within the other claim, and hence of complainant's right to 
relief herein, if he is entitled to relief, dépends primarily on the question 
as to how much of the Cawood patent is within the Ledford patent. 
In order to settle it, both patents must be located. There is no dis- 
pute as to the location of the Cawood patent. There is as to that of 
the Ledfor,d patent. And this is the principal controversy in this case, 
to a considération of which I will at once proceed. What, then, is the 
true location of the Ledford patent? 

At the threshold of this question, we are met with the contention by 
défendant that the Court of Appeals of Kentucky, in the case of Creecîi 
v. Johnson, 76 S. W. 185, 25 Ky. Law Rep. 659, bas located the Led- 
ford patent, and that this location is conclusive on this court. The first 
proposition is conceded; the second is disputed. Is this court, then, 
conclusively bound by the location of the Ledford patent made in that 
case? Is it thereby foreclosed from investigating and determining 
the true location of said patent on its merits ? That case was this : 
It was an action by one Johnson and two Jacksons against two Creeches 
to recover possession of 222 poplar logs alleged to bave been wrong;- 
fully detained by défendants from the plaintififs and $100 for the wrong- 
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fui détention thereof. The pétition alleged that they were eut by de- 
fendants from 50 acres of unoccupied land of which the plaintifïs were 
the owners. The défendants denied that the plaintiffs were the owners 
of said land or logs, and alleged affirmatively that the plaintiffs claimed 
said land under a patent which issued in 1902 on a survey made in that 
year, and that same was void because it was embraced by the Ledford 
patent, under which the complainant herein claims, and also by a patent 
to one Boyd Dickinson issued more than 40 years before. Thèse 
affirmative allégations were denied by the plaintiffs. The lower court 
rendered a money judgment in favor of plaintiffs against défendants 
for the sum of $256.' This judgment was affirmed by the Court of 
Appeals. The action was brought September 23, 1902, one month and 
fourteen days after this suit was brought, which was on August 8, 
1902. Judgment in the lower court was rendered June 2, 1903. The 
appeal was docketed at September term, 1903, of the Court of Appeals, 
submitted September 29, 1903, on motion to advance, and disposed of 
October 14, 1903. After this action was brought, and before its final 
disposition, five other suits were brought in this court by complainant 
against other claimants to parts of the same land, including said 
Creeches, which suits are still pending. I cannot resist the conclu- 
sion that the object of that action was to bring about a construction of 
complainant's patent by the Court of Appeals of Kentucky adversely 
to complainant's contention as to its true location, in order that such 
construction might be availed of in this and the other suits pending in 
this court as a bar to the view that it might hâve as to such location. 
The situation existing at the time the action was brought, the proceed- 
ings had in it, and the reasons given, on the motion to advance it in 
the Court of Appeals, for its being advanced, ail conduce to this end. 

This court had in two suits prior to the pending litigation herein in 
regard to said patent construed it. Judge Barr had construed it in 1894 
(Davis V. Farmer |D. C] 141 Fed. tOS)', and Judge Evans in 1900 
(Davis' Heirs v. Hinckley [C. C] 141 Fed. 708). They placed the 
same construction upon it, which was adverse to the construction 
thereof advanced by the défendants in said pending litigation. This 
construction had been acquiesced in by the défendants in the prior liti- 
gation. It was reasonable to conclude that this court wbuld adhère to 
its former construction if things remained as they had been. A possi- 
ble, if not probable, ground of getting it to change its construction, 
was to obtain a construction by the Court of Appeals before the pend- 
ing litigation could be prepared and brought to a hearing, upon the 
idea that it was a question of local law and this court would be bound 
by that construction. Such was the situation when said action was 
brought. Then, as to the proceedings had : Many of the steps in it 
were taken by agreement of the parties. Though a common-Iaw ac- 
tion, it was agreed that it might be tried by the court upon déposi- 
tions ; the taking of the dépositions was by agreement, and what one 
witness would swear to was agreed to; instead of bill of exceptions, 
an agreement was filed as to the évidence heard in the lower court; 
and in the Court of Appeals both sides concurred in the motion to 
advance. Still further, plaintiffs' case was made out by introducing 
his 50-acre patent and proving that the logs were eut from its bound- 
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ary and their value. This they did. But they did not rest hère. Tliey 
voluntarily reduced their claim to 64 logs, of the value of $4 apiece, eut 
from 17 acres of said oO-acre patent, by proving that the rest there- 
of was covered by senior patents, and then took upon themselves the 
burden of showing that said 17 acres was not embraced within the 
Ledford patent, under which complainant claims. But, though 
défendants had alleged that it was within the Boyd Dickinson patent, 
also, they did not undertake to show that it was not, contenting them- 
selves wkh attempting to show only that it was not within the Led- 
ford patent. This they attempted to do through the surveyor on whom 
défendants rely herein in support of their contention as to the true 
location of the patent. On the other hand, the défendants introduced 
no évidence whatever. They did not attempt to show that said 17 
acres was within the Ledford patent, nor did they dispute plaintififs' 
évidence as to the number of logs eut from the 17 acres or their value. 
As stated before, the action was for the recovery of the logs. No claim 
was made that défendants had converted them to their own use, nor 
was évidence introduced to that effect. There was no prayer for a 
money judgment, save as to damages for wrongful détention. The 
judgment was for $256, the value of the 64 logs at $4 apiece. It 
should hâve been for the logs themselves, if to be had, and, if not, 
for their value. This error in the judgment was not called to the 
attention of the Court of Appeals, and the judgment sought to be 
reversed on this ground. Kinally, as to the reason given for having 
the case advanced in the Court of Appeals : It is as follows : 

"This case Involves the location of a patent whlch, if located according to 
the contention made by the patentées and those claimlng under them, will 
inclTide about SOO square miles and dispossess a population of about 15,000 
souIs. The location of this patent was before this court at the last term 
in the case of Asher v. Howard, reported in 70 S. W. 277, 24 Ky. Law Rep. 901, 
where your honors decliued to pass on the question ol! location ou tUe feiouud 
that the Interests were large and the facts not so brought eut as to enable the 
court to pass intelligibly upon the questions. This case has been prepared for 
the purpose of obviating that difflculty and presenting to the court ail the facts 
necessary to enable it to locatc the patent. The magnitude of the tract of 
land and the estent of population alone make it a public question, and while 
not within the exact language of rule 10 of this court the case is withiu the 
equity of that rule, because the question has recently been considered, but 
not adjudicated, by the court. There are many cases pending, both in the 
State and fédéral courts, concerning the location of this patent. Under thèse 
circumstances we feel that the court will graut the request made by both 
parties to the appeal to advance the case." 

Hère is an express avowal that the case had been prepared for the 
purpose of enabling the Court of Appeals to locate complainant's patent, 
which it had refused to do in a former case. And the patent is' de- 
sired to be located, not particularly to serve the interests of the parties 
to that litigation,but of other s in no way connected with it. Cer- 
tainly, in view of ail this, I am warranted in concluding that the sole 
purpose of that litigation was to bring about a construction of the 
complainant's patent ; and I think there is not much reason to doubt 
but that it was for the purpose of securing a construction adverse to 
complainant. 

It remains, then, to be considered whether this court is bound by 
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that construction obtained in this way. Certainly complaînant is not 
bound by that construction. I mean by this that the judgment in that 
case could not be pleaded by way of estoppel against him by the parties 
to it or by any one else. This, because he was no party to that litiga- 
tion. By the construction put upon his patent therein, it is eut half in 
two from what he claims it to be and from what it was adjudged to be 
by this court on the two occasions referred to in suits to which he was a 
party and which were fought out at arm's length by the parties thereto. 
The land covered by tlie patent as he claims it to be and as it was so 
adjudged is worth probably more than a half million of dollars, 
and since 1870, when the original patentées parted with theirtitle thereto 
to his grandfather, Edward M. Davis, the latter and those claiming 
under him hâve paid over $35,000 in state and county taxes. There 
is no good reason hère, then, for making an exception to the rule that 
one is not estopped by a judgment in a suit to which he is not a party. 
If this case were in the state courts, they would not hesitate for a mo- 
ment to lay aside the décision in the Creech-Johnson Case and deal 
with it as if that case had never arisen. If it were before the Court of 
Appeals as it is before me, it would blot that case from its memory, 
so as not to be affected or influenced by it to the slightest degree in pass- 
ing upon complainant's rights. Is this court, then, bound by that dé- 
cision when the state courts are not ? Was complainant's sole remedy, 
after that case was decided, in order to get a hearing of his contention 
on its merits, to abandon this suit and go into the state courts ? I think 
not. I think this court is just as free as the state courts to consider the 
matter on its merits. 

The défendant in support of his position relies on the well-known 
doctrine that the fédéral courts are bound by the décisions of the 
state courts in matters of local law. He cites the following cases as 
applying that doctrine to a case of this kind, to wit: Preston v. 
Bowmar, 6 Wheat. 580, 5 L. Ed. 336; Suydam v. Williamson, 24 
How. 437, 16 L. Ed. 743; Henderson v. Grifïîn, 5 Pet. 151, 8 L. 
Ed. 79. Each of thèse cases was an action of ejectment. In the 
Preston-Bowmar case plaintiflf's right of recovery depended upon the 
location of the patent under which he was claiming. He had thereto- 
fore brought an action in the state court and lost it. In those days a 
judgment in ejectment was not a bar to another suit in ejectment. 
Hence it was that he was able to sue again, and he brought his suit in 
the fédéral court. A judgment dismissing his suit there was affirmed. 
The Suprême Court did not so act because it considered itself con- 
clusively bound by the judgment of the state court in the former suit, 
but because the location of the patent which it made could not be pro- 
nounced unreasonable or founded in clear mistake. In the Suydam- 
Williamson case plaintifif's right of recovery depended upon whether 
the title under which he claimed had been divested by certain proceed- 
ings had in the state court. It had been decided in the highest state 
court that it had been. But this had been so decided, not simply in a 
single case. It had been so decided in at least two, and possibly more, 
cases. Besides, in ail those cases the position of the plaintifï in regard 
thereto had been represented by those under whom he claimed, and that 
with an earnesteffort to hâve that position upheld ; and Mr. Justice Camp- 
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bell placed stress upon the fact that the persons whose titles had been su 
attempted to be divested by those proceedings were "children under the 
superintending care of the parental jurisdiction of the state." In the 
Henderson-Griffin case plaintiff's recovery depended upon whether it 
was barred by the statute of Hmitations. It was, unless it came within 
an exception to the effect that, if the plaintiff had discontinued a former 
suit, then he or any one claiming by, from, or under him might bring 
another suit within a certain period. A former suit had been brought 
in the state court by parties named as trustées in a trust executed by the 
statute of uses. That court decided that the plaintiffs had no right 
of action, and the suit was thereupon discontinued. Thereafter the 
suit in the fédéral court was brought by the cestuis que trustent in said 
trust. It was held that they did not claim by, from, or -under the plain- 
tiffs in the state court, and hence the case did not corne within the excep- 
tion, and the suit in the fédéral court was barred by the statute of 
limitations. The décision of the state court did not involve any ques- 
tion decided in the suit in the fédéral court. It was simply accepted 
as the law and held that, notwithstanding plaintiffs had title under the 
décision by the state court, their right of action was barred by the 
statute. 

There is nothing, therefore, in either of thèse cases that justifies the 
position that a décision of the Court of Appeals of this state, which, if 
binding, will take from a noncitizen thereof one-half of a very valu- 
able property claimed by him, upon which he and his family for over 
30 years hâve paid taxes amounting in the aggregate to a very large 
sum of money, rendered in a suit to which he was not a party and of 
which he had not the slightest notice, involving the title of 64 poplar 
logs, worth not exceeding $256, and in which, though his title was 
set up, it was not defended and was put forward for the pur- 
pose of being shot down, is conclusive upon him as to his rights, or 
nécessitâtes an abandonment of a suit which he has pending in this 
court with ail the rights accruing to him thereunder to prevent its being 
so. The following cases, to wit: Carroll v. Smith, 111 U. S. 556, 4 
Sup. Ct. 539, 38 Iv. Ed. 517 ; Gibson v. Lyon, 115 U. S. 439, 6 Sup. Ct. 
129, 29 L. Ed. 440 ; Barber v. Pittsburg, etc., Ry. Co., 166 U. S. 83, 17 
Sup. Ct 488, 41 L,. Ed. 925 — are authorities against any such position. 

In the Carrol-Smith case Mr. Justice Matthews said : 

"The décision in Hawliins v. Carroll Co., 50 Miss. 735, above referred to, 
is not a judgment of the Suprême Court of Mississippi construlng the Con- 
stitution and laws of the state, which, without regard to our own opinion 
upon the question involved, we feel bound to adopt and apply in the présent 
case. It is a décision upon the very bonds hère in suit, prouounced after 
the controversy arose and between other parties. It was not a rule previ- 
ously established, so as to hâve become recognized as settled law, and which, 
of course, ail parties to transactions afterwards entered into would be pre- 
sumed to know and to conform to. When, therefore, it is presented for ap- 
plication by the Courts of the United States, in a litigation growlng out of 
the same facts, of which they hâve .iurisdiction by reason of the citizenship 
of the parties, the plaintiff has a right, under the Constitution of the United 
States, to the independent judgment of thèse courts, to détermine for them- 
selves what is the law of the state by which his rights are fixed and gov- 
«rned. It was to that very end that the Constitution grauted to citizens of 
one state, suing in another, the choice of resorting to a fédéral tribunal." 
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_ The Gibson-Lyon case was an action of ejectment. A prior action in 
ejectment had been brèught in the state court by the vendor of plain- 
tiff and decided against him. Mr. Justice Matthews stated that défend- 
ant contended that this judgnient of the state court — 

"If not entitled to the force of an estoppel, Is at least an authorltative dé- 
cision of the highest court of the state upon the law of the case, which, 
as it involves only questions of title to real estate vrithin its territory dé- 
pendent on its local jurisprudence, ought to furuish the obllgatory rule of 
décision for the courts of the United States." 

He responded to this contention in thèse words : 

"As a précèdent, the décision of the Suprême Court of the state, thougli 
single, is entitled to peculiar respect, because ail the questions decided arise 
upon the local law of the state; but it cannot hâve conclu'sive force in the 
courts of the United States, unless it bas beeome a rule of property." 

He then proceeded to consider the question as to plaintiff's right on its 
merits, but disposed of it in the same way the state court did. 

The Barber-Railway Co. case was also an action of ejectment. 
Plaintiff's right to recover depended on the construction of a devise in 
a will. That devise had been construed by the Suprême Court of the 
state in a prior action of ejectment, and the question was as to the effect 
of its judgment. Mr. Justice Gray said : 

"The décision of the Suprême Court of Pennsylvanla, in the former actioîi 
of ejectment, is certainly not conclusive as an adjudication of the rights of 
the parties, inasmuch as a single verdict and judgment in ejectment, not 
being conclusive under the laws and in tbe courts of the state, is not con- 
clusive in the courts of the United States, and no bar to the second actioii 
of ejectment. * * * The question whether the opinion of the Suprême 
Court of the state in the former action is conclusive évidence of the law of 
Pennsylvanla in a court of the United States dépends upon the further ques- 
tion whether the opinion is d,eclaratory of the settled law of Pennsylvanla 
as to the efCeet of such devises, or is a décision upon the construction of this 
particular devise. Wlien the r.onstruction of certain words in deeds or wills 
of real estate has beeome a settled rule of property In a state, that con- 
struction is to be followed by the courts of the United States In determining 
the title to land withln the state, whether between the same or between other 
parties. * * * But a single décision of the highest courts of a state 
Upon the construction of the words of a particular devise Is not conclusive 
évidence of the law of the state, in a case in a court of the United States, 
Involving the construction nf the same words, between other parties, or 
even between the same parties or their privies, unless under such circum- 
stances as to be an adjudication of their rights." 

It must be held, therefore, that the opinion of the Court of Appeals 
of Kentucky in the Creech-Johnson case is not conclusive on this court 
as to the true location of complainant's patent. The mère fact that 
prior thereto such location had been determined by this court on two oc- 
casions, and this location was held to be erroneous in the Court of Ap- 
peals in that case, does not give the opinion therein any more force than 
it would be entitled to if such location had not been so determined. It 
is, however, the duty of this court to treat that opinion with respect, to 
examine the reasons given for the conclusion reached in it and weigh 
them carefully, and not to départ therefrom lightly, but only upon the 
deepest conviction that it has fallen into error. This I will do. 

I recur, then, to the question which I started out to consider, and that 
is, as to what is the true location of the Ledford patent. In order to 
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locate a boundary of land contained in a deed or patent, it is essential 
to first interpret the words used in describing the boundary and déter- 
mine their meaning, or, in other words, to ascertain what boundary is 
called for thereby. The patent calls for six Unes and six corners. The 
first corner is two beeches and two sugar trees in Crank's creek, the be- 
ginning corner of Noble Smith's 1,500-acre survey. The second cor- 
ner is three beeches, the beginning corner to a 600-acre survey of said 
Noble Smith. The other four corners are stakes. The third corner, 
or first stake corner, is located "on the top of the Cumberland Moun- 
tain." The fourth corner or second stake corner, is located "near Cum- 
berland Gap." The other two stake corners are not located, save so 
far as they are located by the courses and distances called for in the 
lines leading to them. 

Now, the first two corners — the beech-sugar tree corner, beginning 
corner of the Smith 1,500-acre survey, and the beech corner, the begin- 
ning corner of the Smith 600-acre survey — are known objects and can 
be readily found by one going on the ground. The fixing of thèse two 
corners fixes the first line, which, according to the true interprétation 
th^reof , nothing elseappearing, is a straight,or, as the old ejectmentlaw- 
yers would term it, a rectilinear, or right, Une, between those two corners. 
The patent boundary undertakes to give the course and distance of this line. 
According to that, its course is S. 70° W. and its distance 664 pôles. 
But actual running and measurement of that line, making due allowance 
for variation in the magnetic meridian, shows that such is not the true 
course and distance of said line. It runs further south and is longer 
than is there given. Complainants's surveyors testify that it runs S- 
66y2° W., and defendant's surveyor that it runs S. 67>^° W.; thus dif- 
fering by one degree. The former testify that its length is 920 pôles, or 
356 pôles longer than given in the patent ; the latter that its length is 
911.5 pôles, or 247.5 pôles longer than so given, thus diiïering by 8^^ 
pôles. In locating this first line, according to the rule of préférence 
governing in such cases, by which the order of préférence is nat- 
ural objects, artificial objects, adjacent lines, courses, distances, and, 
lastly, quantity, the line given in the patent as the first line, limiting our- 
selves to the course and distance, must be rejected, and the straight line 
between the two known natural objects constitliting the first and second 
corners accepted as the first line thereof. 

When we corne to the second line, there is no doubt as to its meaning 
and true interprétation. It is a straight line between the second corner, 
three beeches, and a stake on top of Cumberland Mountain. But it can- 
not be located, as in the case of the first line, by first locating the corners 
and then drawing a straight line between them. This, because the third 
corner, the stake on top of Cumberland Mountain, is not to be found. 
Hence we must pursue the opposite course, and locate the corner by first 
locating the line ; and we locate the line by running the course called 
for in the patent, which is S. 28° W. Where that Une strikes the top 
of Cumberland Mountain is the third corner. By actual measurement, 
the distance is longer than called for in the patent, to wit, 400 pôles. 
Complainant's surveyors testify that it is 424.12 pôles, and defendant's 
surveyor that it is 463.4 pôles, thus diiïering by 39.28 pôles. 

So far there is not the slightest difficulty in locating the patent. Botb 
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sides are agreed. It is out of the third line that the supposed dififîculty 
in locating the patent arises. Hère we must first interpret the call for 
that Hne, and in so doing we must go to the very root of the matter. 
SpHtting this call up into its éléments, we fînd that it calls for three 
things in relation to said line. It calls for us to go from a stake on top 
of Cumberland Mountain to a stake near Cumberland Gap, it calls for 
a course S. 60° W., and it calls for a distance of 8,330 pôles, or just 2(J 
miles. What, then, does the first call, to wit, from a stake on top of 
Cumberland Mountain to a stake near Cumberland Gap, mean? We 
are hère, I opine, at the very heart of this controversy. Settle this matter 
correctly, and this case is settled so far as the question as to the location 
of the Ledford patent is concerned. 

Just hère, then, let us retire from the center to the circumference — 
from the unknownto the known — and then come back to the center again. 
In the first place, I think it can be safely laid down that a call from one 
object to another object is a call, nothing else appearing, for a straight 
or rectilinear or right line bètween and Connecting the two objects. 
But, whiist this is so, it is not necessarily so. It is so, nothing else ap- 
pearing. It is consistent witli this call that the real line between and 
Connecting the two objects is not such a line. In the case of Lyon v. 
Ross, 1 Bibb, 466, a parent had divided his land by deed between his two 
children. The partition line called for therein ran from corner to cor- 
ner, without mentioning any intervening object. One pôle distant 
from a rectilinear line between the two corners was a spring. It was 
proven that the line as run in making the division passed through the 
center of this spring, so as to afiford tO both farms the use of water 
from the spring. The question was, as stated by Judge Boyle, "whether 
a mathematical line, the shortest distance between the two corners, or 
the line as actually run," was to be deemed the boundary between the 
two places. It was held that the line actually run was. Judge Boyle 
said: 

"In surveys, where a Une in faet has not been run, or, If run, no objects 
existed on the direction of the line to give It locality, or those that existed, 
being of perishable nature, hâve become extlnet, to asccrtain the line in ques- 
tion, the course called for must, of necessity, be adopted as the only practic- 
able mode; bat, when ascertalned and marked by natural or artiflcial objects, 
it would seem most reasonable that it should remain to be considered as 
the proper boundary of the survey, nofwithstanding it might afterwards 
be found to deviate somewhat from a rectilinear direction. To substitute 
the rectilinear line, instead of the line actually run and located by natural 
or artiflcial objects, as the test of riglit between parties, would be subject- 
ing men to the inconvenience of being governed by a rule which was in- 
visible and untangible, and capable of being known but by few, instead of 
being governed by a rule which is an object of sensé, and equally capable 
of being known to ail. In the présent case, as the proof Is unquestionable 
that the line actually run passed through the middle of the spring, we cannot 
hesitate to say that the spring ought to be taken as the boundary between 
the parties, and that the complainants are entitled to a moiety thereof." 

This décision may be thought to be questionable, as permitting paroi 
évidence to vary a deed. But, whether so or not, it must be accepted 
that if the call is from one point in a continuons object, natural or artifl- 
cial, to another point in the same object, the line between and Connecting 
the two points follows the sinuosities of such object, if not straight, 
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and is cun^ed or zigzag as the case may be. And this is so, whether 
the call is simply from point to point, without further référence to the 
object, or is more definite, and says that in going from the one to the 
other you go with or follow the object. In such a case it cannot be said 
that paroi évidence is admitted to vary the writing ; for it is a cardinal 
rule in the construction cf a writing that it is to be construed in the light 
of existing circumstances, and in such a case the continuons object be- 
tween and Connecting the two points called for is a part of the existing 
circumstances. In view of it, the call to run betvveen the two points is 
construed to run with it, though it is not so expressed. Agood instance 
of the application of this in the case of an artificial object may be found 
in the case of Whitaker v. Hall, 1 Bibb, 79. In that case Judge Bibb, 
in his usual vigorous style, said : 

"We hâve no dlfficulty in deciding it as a gênerai rule that, wlien an entry 
calls for a road or trace, and lias référence to an intermedlate distnnce be- 
tween the two objects on that road, the meanders, and not a direct line, nnist 
govern the admeasurements. When a road is mentioned, and a distance 
to an object on it, the mind of every man of cominon sensé takes the road, 
and follows it as the safest and most Infallible guide." 

Hère the call was "along the road," but it was held that that was not 
essential. A good instance of the application in the case of a natural 
object may be found in the case of St. Clair Co. v. Lovingston, 23 Wall. 
46, 33 L. Ed. 59. In that case Mr. Justice Swayne said :' 

"It may be considered a canon in American jurisprudence that where the 
calls in a conveyance of land are for two corners at, in, or on a stream oi- 
its banks, and there is an intermediate line exteiiding from one such corner 
to the other, the stream is the bouudary, unless there is something whieh 
excludes the opération of the rule by showing that the intention of the par- 
ties was otherwise." 

And it is well settled that the mère fact that the connection between 
the two points in the natural or artificial object consists of a line or séries 
of lines whose courses and distances are given, which do not correspond 
with the sinuosities or meanders of the continuons object in question, is 
not sufficient of itself to show that it was the intention of the parties that 
the two corners should not be connected by such sinuosities or meanders. 
In the Whitaker-Hall case, supra, Judge Bibb added to the quotation 
we hâve made from his opinion the following, to wit : 

"Where a mathematical point is required on a road at a given distance, 
common sensé would blush for that sophistication which would attenipt to 
find it by talîing the bearings and distances along the meanders of the 
road, protracting, taking the given distance with the dividers, and applying 
it to the plat, taking the course of the direct line, then running the line ac- 
cordlng to this expérimental course, and measuring the distance on tlie 
ground. And when this direct line, so taken. was applied to the ground, the 
distance would fall short of or overreach tlie road, by reason of the inac- 
curacy of Instruments, or because the meanders of the road had been taken, 
not on a perfect plane, or because the direct course was over an uneven 
surface, and thus the operator must begin again to search for the point re- 
quired; whereas the flrst admeasurement along the meanders of the road 
would hâve at once ascertained the point required." 

In the case of Bruce v. Taylor, 2 J. J. Marsh. 160, the calls of the pat- 
ent were to begin on the Ohio river and then for certain courses and 
distances without any corner or marked line to the mouth of 
141 F.— 46 
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Kinnekenick, a stream emptying into the Ohio, and then cer- 
tain courses and ; distances, without any corners or marked 
lines, to a stake on the Ohio river, and then for courses, distances, and 
corners from the river round to the beginning. If the .patent was con- 
strued to bind on the river and run with its meanders from the begin- 
ning totlie mouth of Kinnekenick, and thence to the stake on the river, 
it included the land in controversy in that case ; but if the courses and 
distances up the river controlled and were established as the boundary, 
then the patent did not include that land. The former was held to be 
the true construction of the patent. Judge Robertson said : 

"It is our opinion that the river is the boundary. The beginning Is on the 
river. The mouth of Kinnekenick is on the river. The stake called for is 
on the river. The intermediate courses are in the gênerai direction of the 
river. No corners are called for. The courses and distances are not ac- 
curate, but such as would be called for when iutending that the river should 
be the boundary. The surveyor would not be particular in ascertaining by 
his compass the exact course, nor with his chalu the précise distance." 

Then in St. Clair Co.-Lovingston case the calls of one of the surveys 
construed therein were as f ollows, to wit : 

"Beginning on the Mississippi river, opposite to St. Louis, from whicli 
the lower window of the United States storehouse In St. Louis bears N. 
70%° W. ; thence S. 5° W. 160 pôles, to a point in the river from which 
a sycamore 20 inches In diameter bears S. 85° E., 250 links; thence S. 35° 
E. 130 pôles, to a point ; thence N. 15° W. 170 pôles, to a forked elm on the 
bank of Cahokia creek ; thence N. 85° W. 70 pôles, to the beginning." 

It will be noted that hère was a call from a definite point on the bank 
of the river to a definite point in the river. It was not said as to whether 
the Une was to run with the bank or with the river. The sple defining 
of the line, otherwise than due to the terminal points called for, was 
the course and distance given. It was held that the river was the line. 
Mr. Justice Swayne said : 

"It will be observed that the beginning corner is on the bank of the river. 
The second corner is a point in the river. The line between them Is a 
straight one. Where the course described would hâve fixed the line does 
not appear. There was an obvions beneflt In having the entire front of the 
land extend to the water's edge. There was no previous survey or owner- 
ship by another to prevent this from being done. No sensible reason can 
be imagined for having the two corners on the river aud the intermediate 
line deflect from it. TJnder the circumstances we cannot doubt that the 
river was intended to be made, and was made, the west liue of the survey. 
In the light of the facts, such is our construction of the calls of the survey, 
and we glve them this efCeet." 

With thèse principles well settled, how is the call in question to be 
construed? If the call had been from the stake on the top of Cumber- 
land Mountain to another stake on the top thereof, definitely fiixed, there 
would be no question but that the line between the two stakes would run 
with the top of the mountain, though it was not so expressed, and not- 
withstanding whatever relation thereto the course called for bore. If it 
did not coïncide with the top of the mountain, it would hâve to be re- 
jected. It could not control the location of the line or affect it. So, if 
the call had been from the stake on top of Cumberland Mountain to 
Cumberland Gap, the same resuit would foUow. For Cumberland Gap 
is a feature of the top of Cumberland Mountain. It is a break therein. 
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So, likewise, would it follow, if the call had been from the stake on top 
of Cumberland Mountain to another stake on top thereof near Cumber- 
land Gap. Does, then, any différent resuit follow from the mère fact 
that, instead of the call being either one of thèse three, it is a call from 
the stake on top of Cumberland Mountain to a stake near Cumberland 
Gap? Does that not mean a stake on top of Cumberland Mountain 
near Cumberland Gap? I think it does. It cannot reasonably mean 
anything else. The call means to run with the top of Cumberland 
Mountain to a stake on the top thereof near Cumberland Gap. That 
such is the true meaning of this call is enforced by considering by way 
of illustration only the first three calls of the conflicting patent involved 
in the suit by complainant against Farmer and others (141 Fed. 703) , in 
which Judge Barr construed and located complainant's patent. That 
patent was issued July 15, 1846, on a survey made March 3, 1845, ap- 
parently on the same day that complainant's survey was made. His sur- 
vey was made by, the surveyor, James Farmer, and that by the deputy 
surveyor, W. C. Farmer, nephew of the former. Its first three calls are 
as follows, to wit : 

"Beginnlng at two Spanish oaks and black oak on top of Cumberland 
Mountain, in the Cliadwell Gap, near the head waters of Martin Fork, near 
a eliff of rock west of the trail leîiding across Baid mountain ; tlience S. 71" 
W. 140 pôles, to a hickory on top of mountain ; thenee S. 72° W-, with the 
top of said mountain, W. 2,560 pôles, to a stake near Cumberland Gap." 

Hère the beginning corner on top of the mountain is more definitely 
fixed than the third corner in the Ledford patent. It is two Spanish 
oaks and black oak, in Chadwell Gap, near the head waters of Martin 
Fork, near a cliff of rock, west of the trail leading across the mountain. 
The second corner is a hickory on top of the mountain. The course and 
distance of the first line is given, and it is not said that it runs with the 
top of the mountain. But is it not certain that it does so wherever the 
course and distance will take one? The third corner is a stake near 
Cumberland Gap, just as in the Ledford patent the fourth corner is a 
stake near said Gap. It is not said, any more than hère, that the stake 
is on top of the mountain. It is said, however, that the second Une runs, 
not only a certain course and distance, but "with the top of said moun- 
tain." Does not, therefore, this line run with the top thereof, wherever 
the course may take one ? Clearly so. Now, though the matter is not 
so definitely expressed, I think it is equally clear that the third line of 
the Ledford patent, from the stake on top of Cumberland Mountain to a 
stake near Cumberland Gap, runs with the top of the mountain and 
thenee to a stake on tôp thereof, wherever the course called for, to 
wit, S. 60° W., may take one. We are not authorized to abandon the top 
of Cumberland Mountain for it ; for it is a commonplace that courses 
and distances must yield to objects called for, and particularly to natur- 
al objects as to whose location there cannot be the s'.ightest doubt. Par- 
ticularly should we not abandon the top of the natural object thus called 
for, in the light of the considération that to do so would run us out of 
the State of Kentucky into the states of Virginia and Tennessee. From 
Cumberland Gap west the top of Cumberland Mountain is the dividing 
line between the states of Kentucky and Virginia. At Cumberland Gap 
those states and the state of Tennessee corner. If a line is run from 
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the stake on top of Cumberland Mountain— the third corner of the Led- 
ford patent — S. 60° W. 8,330 pôles, it will take one across the wedge of 
Virginia, between Kentucky and Tennessee, running to Cumberland 
Gap, into Tennessee, on Powell river, 4J^ miles southeast of Cumber- 
land Gap. Kentucky had no right to grant land outside of its borders. 
This considération therefore removes ail possible ground for claiming 
that the course called for and distance along the course has any bearing 
whatever in fixing the third line of the L,edford patent. 

We think, however, that entirely too much stress is placed upon this 
considération. It is not a controlling considération in fixing that line. 
It is simply a confirming one. The line would hâve to be where we 
bave fîxed it, to wit, on the top of Cumberland Mountain, even if such 
considération did not exist, and Kentucky and Harlan county thereof 
extended south of Cumberland Mountain and took in the territory where 
said course and distance will take one. In the Bruce-Taylor Case, 
above, there was a similar confirming considération. If the courses and 
distances called for between the corners on the Ohio river were run 
out, some of them would take one across the Ohio river into the state 
of Ohio. This fact was alluded to as confirming the construction of 
the patent necessitated by the other considérations in the case. Judge 
Robertson said : 

"In this case there is a manifest mlstake in the calls of the patent for course 
and distance. If they must be literally pursued for nscertalnlng the boundary, 
much of the land which the patent will be made to include will be eovered by 
the Ohio river, and some of it will be in the state of Ohio. It was not intended 
to appropriate the river, nor land on the north of it. It was not practicable to 
do either. Then hère is a plain mlstake in the patent. How Is it to be recti- 
fled? There must be some déviation from the calls. They cannot, therefore, 
deflne the trne boundary ; and, consequently, some other line than that which 
would be deseribed by them must be established. This Une Is evidently the 
river. Disregard the calls for course and distance, and no rational mind can 
doubt that It was the intention of tbe government, the patentée, and the sur- 
veyor to bound the 8,200 acres on the north by the river. Thèse calls must 
be disregarded, because they are incongruous and false. The river is then 
left wlthout any compétition with any other line, and it is established as the 
true line by mauy circumstances which could not be recouciled by fixing any 
other boundary." 

Besides ail this, it is expressly stated in the patent that the tract of 
land thereby conveyed and bounded as therein set forth is located in 
Harlan county, Ky. Consistently with this statement, the third line of 
the boundary cannot be run into Virginia and Tennessee, thereby lo- 
cating said tract in the three states of Virginia, Tennessee, and Ken- 
tucky. To so run it would do violence to that statement. It must 
be run so as to throw the whole of the tract of land in Kentucky, if any 
attention is paid thereto. It must be accepted, therefore, that the 
third line of the Ivcdford patent runs with the top of Cumberland 
Mountain, from the stake on top thereof at the end of the second line 
to a stake near Cumberland Gap ; i. e., that this is the true meaning of 
the first of the three éléments into which we hâve split the call for 
this line, and that the second élément, to wit, that the line called for 
runs a course of S. 60° W., must be rejected. In rejecting it we do 
nothing more than we were compelled to do in regard to the call for 
course and distance as to the first line. It should not be overlooked. 
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however, that there was some basis for the course having been so givt;n. 
The gênerai course of Cumberland Mountain is southwestwardly, and 
according to the testimony of complainant's surveyors the course of 
Cumberland Mountain from the stake on top thereof at the end of the 
second Une for a distance of one to three miles is S. 60° W. It then 
turns towards the north ; but, as it approaches Cumberland Gap, for a 
distance of several miles, it résumes again the course of S. 60° W. 

What, then, as to the third élément of the call for the third Une, to 
wit, that it shall go a distance of 8,320 pôles, or 26 miles? Simply 
this, that that distance is to be applied to the top of Cumberland Moun- 
tain, and wherever it will take one there is the stake near Cumberland 
Gap which is called for as the end of the third line. According to com- 
plainant's surveyors, that distance lacks 724 pôles of taking one to Cum- 
berland Gap, and according to defendant's surveyor it lacks 140.59 pôles 
of so doing. In holding that this line goes no farther than this dis- 
tance will take one, I come in conflict with the opinions of Judges Barr 
and Evans. They held that this line ran to the center of Cumberland 
Gap. Complainant so contends herein. This contention, to be valid, 
amounts to this: That invariably, when a call says that it runs to an 
object near another object, you run to the latter object and not to the 
former. I cannot accède to the correctness of this position. There 
may be instances of such a call where, in order to prevent the descrip- 
tion failing from uncertainty, it will be proper to go to the object near to 
which the object called for is said to be. A case of that sort exists 
when the object called for cannot be found and there are no data by 
which its place can be located. When, however, the object called for 
can be found or its place can be located, the line must be run to that ob- 
ject or place. It cannot properly be made to run to the object near to 
which the object called for is said to be. This distinction was brought 
out in the case of Harry v. Graham, 18 N. C. 76, 27 Am. Dec. 226. 
There the second call of the boundary involved was for a line running a 
certain course and distance to "a black oak near bis (Graham's) own 
line." There was no black oak at the terminus of this line, run hy the 
course and distance called for. It failed to reach Graham's line by 30 
pôles. The question was whether the line should stop at the end of the 
distance called for or should be continued to Graham's line. It was held 
that it should stop at said distance. Judge Ruffin, in delivering the 
opinion of the court, said: 

"The call is not for that line, or for a tree in it, but to one near it. The 
argument is that, as it cannot be told how near, we must go to it. The ar- 
gument would be strong if the call had been simply for a black osX near 
the line, as in the case supposer! by the counsel of a description beginning 
at a stake or tree, not found, near the middle of the fleld. There would be 
no point but the middle of the fleld to govern ; and, rather than the deed 
should be' void for uncertainty, that would be adopted. But, if the words 
of the deed were 'beginning at a stake near the middle of the fleld and 
standing 100 pôles east from a certain tree,' it would be différent, because 
the former Is removed by the mathematical certainty to be obtained by 
measuration from the other point given. That is precisely the case before 
us. The call is not merely for a black oak near the line, but that black oak 
is represented as standing N. 4.5° W. .320 pôles from a chestnut and red oiik. 
which are found, which removes the uncertainty which, without any dis- 
tance given, we should feel upon the point how near the line of the other 
tract is to be auproached," 
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So hère the call is not to a stake near Cumberland Gap merely. It 
is a call for a stake near said Gap which is 8,320 pôles, or 26 miles, by the 
top of Cumberland Mountain, f rom the stake on top thereof at the end of 
the second line. Judges Barr and Evans were led to locate the termi- 
nus of the third line of the Ledford patent in the center of the Gap by 
the undue emphasis, heretofore referred to, placed upon the considéra- 
tion that running the third Hne according to the course for the distance 
called for would take one across the wedge-shaped point of Virginia into 
Tennessee, 4^ miles southeast of Cumberland Gap. With the alterna- 
tive presented of taking the end of such a line or the center of the Gap 
as the terminus of the third line of the patent, there was nothing to be 
donc but accept the latter. The alternative was not presented of taking 
the end of the line run with the top of Cumberland Mountain, a distance 
of 8,320 pôles from the third corner of the patent or the center of the 
Gap. Had it been, the resuit would probably hâve been différent. This 
alternative, however, is presented to me, and I hâve no hesitancy in 
holding that the end of the line so run, rather than the center of the 
Gap, should be treated as the end of the third line or the fourth corner 
of the patent. No better reason for so holding can be given than that 
the one is called for and the other is not. This error in the holding of 
Judges Barr and Evans is what, in my opinion, threw Judge Hobson off 
the track in Creech v. Johnson. It is plain that running the third line 
to the center of the Gap is a strain upon the call of the patent, if not 
a violation of it — such a strain as was calculated to lead one to hunt up 
some other way of locating the patent. And this I believe to be the psy- 
chological explanation of the error into which Judge Hobson fell in 
locating the patent, which error I will point out further on. 

If, then, I am correct so far, it must be determined which of the two 
measurements of the top of Cumberland Mountain from the third cor- 
ner is to be accepted — that of complainant's surveyors, or that of defend- 
ant's surveyor. The expérience of the former has been so much great- 
er than that of the latter, that it must be regarded that they are beyond 
question the greater experts. They, no doubt, could tell the course of 
the top of the mountain better and measure it with greater accuracy. 
But defendant's surveyor is more after the order of the surveyor who 
made the original survey and lie has furnished the number of meanders 
there are of the top of the mountain from the third corner to Cumber- 
land Gap, to wit, 169, and has given the course and distance of each, 
so that his work can be tested. And, still further, he brings the end 
of the distance nearer to Cumberland Gap, and hence makes my location 
of the patent more in conformity with that of Judges Barr and Evans. 
This considération has much force with me, as I hâve been bothered 
with the idea that perhaps comity required that I should accept their 
location. For thèse reasons provisionally I shall at least accept a point 
140.59 pôles from the center of Cumberland Gap as the location of the 
stake near that Gap called for in the third call of the patent. 

We hâve thus far succeeded in locating the first three lines of the 
patent. The first line runs between two natural objects, two beeches 
and two sugar trees at one end and three beeches at the other. The 
second one runs between two natural objects, to wit, the three beeches 
and the top of Cumberland Mountain. The third line does not run be- 
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tween natural objects, but is itself in its entire course a part of a natur- 
al object, to wit, the top of Cumberland Mountain. In running the 
first line, both course and distance had to be rejected on account of the 
natural objects; in running the second Une, the distance alone had to 
rejected on that account ; and in running the third line, the course alone 
had to be rejected, and that only for that portion thereof between the 
two ends of the line. If, then, there is to be any difficulty in locating 
the patent, it must be found in the other three Unes lying between the 
fourth and the beginning courses. There is no call for a natural ob- 
ject in the course of either one of them. No natural object is struck 
after the fourth corner is left until the beginning corner is againreached. 
If running thèse three Unes from the fourth corner according to their 
courses and distances would take one to the beginning corner, of course, 
such would be the location of them. 

But it is not to be expected, in view of the departures made from the 
courses and distances given for the other three Unes, that so running 
them would take one there ; and it will not do so. To make the connec- 
tion, therefore, a departure from the course or distance, or both, of one 
or more of thèse Unes will hâve to be made. The connection can be 
made by running the fourth and fifth Unes according to courses and dis- 
tances given, and then Connecting the fifth corner with the beginning 
by a straight line. This line will départ from both course and distance 
given in the patent as to it. The connection can be made by running 
the fourth and sixth Unes according to the courses and distances given, 
and Connecting the fifth and sixth corners by a straight line between 
them. To do this, the sixth line will hâve to be reversed, and the fifth 
line will départ from both course and distance given in the patent. 
Then the Unes can be run in either one of three ways without either line 
departing from the course given. In each instance there will be a de- 
parture from distance as to one or more of the Unes. The fourth line can 
be run according to course and distance given, and the fifth and sixth 
Unes can be extended until they intersect. In this case the sixth line 
will be reversed. Then, the sixth line can be reversed, and run according 
to course and distance given, and the fifth line also reversed, and ex- 
tended on course given until it strikes the fourth line, which will short- 
en that line. Or the sixth and fourth Unes can be extended and sliort- 
ened proportionately, and the fifth and sixth corners connected by a 
straight Une between them according to the course given. Hère, then, 
are five différent ways of making the connection between the fourth and 
beginning corner. It is a problem as to which of thèse five ways should 
be adopted. Counsel on neither side hâve addressed themselves to this 
problem. The testimony of the surveyors as to the effect of thèse difïer- 
ent ways of running thèse Unes upon the location of this part of the 
patent has been based upon the assumption that the fourth corner is at 
Cumberland Gap. In solving this problem, I need the assistance of the 
testimony of the surveyors as to such effect on the basis that the fourth 
corner is 140.59 pôles from Cumberland Gap, or 724 pôles therefrom. 
There are several other suits pending in this court brought by complain- 
ant under this patent, and the défendants therein may be more or less 
affected by the location of thèse Unes. The problem as to their loca- 
tion, therefore, should be set down for further hearing, According to 
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either way of locating said lines; a much greater part of the Cawood 
patent than défendants concède is within the boundary of the Ledford 
patent. By running the fourth line according to the course and distance 
givenand the fifth and sixth lines as to course given, the sixth being re- 
versed, and both extended until they intercept, the Cawood patent 
will be thrown entirely within the Ledford. It is not certain that it 
will be so thrown by running said lines in any of the other ways. 

It remains to consider the location of the latter patent made by the 
Court of Appeals in the Creech-Johnson case. It located the firs't and 
second lines the same as I hâve donc. It also accepted a part of the top 
of Cumberland Mountain as the third line. It did not, however, ac- 
cept 8,320 pôles of the top thercof from the third corner southwesterly 
as the third line. It accepted only so much thereof as lay between the 
third corner and the point where the top of the mountain would be 
struck by running backwardS from the beginning corner along the sixth, 
fifth, and fourth lines, according to the courses and distances of the 
sixth and fifth lines and the courses of the fourth line. So doing short- 
ened the fourth line from 3,200 pôles to 1,090 pôles, or in ail 2,110 pôles. 
It left 6,798.19 pôles, instead of 8,330 pôles of the top of Cumberland 
Mountain, between the point so struck and the third corner, as the third 
line, thus cutting ôff and throwing out of the boundary 1,521.81 pôles of 
the top of said mountain. It is undoubtedly true that in locating a 
boundary it may be proper to run the lines backwards in their reverse 
order. The circumstances under which it is proper to do this are well 
stated by Mr. Justice Bradley in Ayers v. Watson, 137 U. S- 584, 11 
Sup. Ct. 201, 34 L. Ed. 803, in thèse words : 

"As already intimated, the judge tvas rlght In holding as he dld and in 
instructing the jury that the beginning corner of a survey does not eontrol 
more than any other corner actually well ascertained, and that we are not 
constrained to follow the calls of the grant in the order said calls stand 
in the field notes, but are permitted to reverse the calls and trace the lines 
the other way, and should do so, whenever by so doing the land embraeed 
would most nearly harmonize ail the calls and the objects of the grant. 
If an insurmountable difficulty is met with In running the lines in one direc- 
tion, and is entirely obviated by running them in the reverse directiou, and 
ail the linown calls of the survey are harmonized by the latter course, it 
is only a dictate of common sensé to follow it." 

And that case aiïords a good illustration of this statement. The land 
Jocated in that case bounded on the north side of the San Andres river, 
Jn Texas. It was rectangular in shape, and that river was its southern 
.^oundary. The boundary called first for the western line. It ran from 
d pecan'tree on the margin of the river N. 22° E. 22,960 varas, to a 
stake in the prairie. Next came the northern boundary. It ran 
from said stake S. 70° E. 12,580 varas, to two small hackberries.. 
Lastly came the eastern boundary. It ran from said two small hack- 
berries S. 20° W. 26,400 varas, to a box elder tree on the margin of said 
river. Now, in running thèse three lines in the order in which they were 
given, there was no difficulty with the first line. A line of the course 
and distance given could be run from the pecan tree, and the place 
where it ended could, for the timC being, be accepted as the stake called 
for as the second corner. The difficulty came with the second line. 
Running it according to the course and distance given, it did not strike- 
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any hackberries, and it fell short by 570 varas of striking the eastern 
line. Besides, the distance from an extension of it to the eastern Une 
to the box elder tree was 30,400 varas, or 4,000 varas more than called 
for as to this hne. But, by going to the box elder tree and running 
the eastern Hne backwards, the course and distance given took one along 
a plainly marked line with old blazes, and at the termination of the dis- 
tance called for, as there was testimony tending to show, there had 
formerly been two small hackberries, and from that point one wonld be 
taken to the pecan tree by running the second and first lines back- 
wards according to their courses and distances, except that the first Hne 
would be 4,000 varas shorter than called for. It was held that the 
boundary should be located by running the lines backwards in their re- 
verse order, if the testimony as to the location of the hackberries was 
correct. 

But by running the lines in their direct order in this case we meet with 
no dififîculty, much less an insurmountable one, until after we hâve left 
the third line. It is true that the top of Cumberland Mountain, thé 
distance called for, to wit, 8,330 pôles from the third corner, does not 
run S. 60° W., and because it does not do so we hâve to reject it. But 
that is nothing more than we hâve to do with the first and second lines. 
We hâve to reject both course and distance as to the first line, and the 
distance alone as to the second Hne. The course and distance of the 
first line, the distance çf the second line, and the course of the third line, 
do not harmonize with the natural objects called for, and hâve to be 
rejected for this reason, and not because they cause the slightest diffi- 
culty in locating that much of the boundary. Hence any reversing, or 
any efïect on location due to reversing, must be confined to the fourth, 
fifth, and sixth lines. And in ail of the five possible ways of locating 
those lines, save the one of running the fourth and fifth lines according 
to courses and distances and Connecting the sixth and beginning cor- 
ners by a straight line between them, involves reversing more or less 
as an aid in determining the location. No case can be found in which 
it has been held that in running the lines backwards and in their reverse 
orders to locate the boundary it is lawful toi disregard natural objects 
called for in the boundary, either as corners or lines. Due respect must 
be shown such objects, whichever way the boundary is run, and as much 
one way as another. 

The cases cited in the Creech-Johnson case as sanctioning the propri- 
ety of running the calls of a boundary backwards, to wit, Thornberry 
v. ChurchiH, 4 T. B. Mon. 29, 16 Am. Dec. 125, and Pearson v. Baker, 

4 Dana, 321, do not lay down anything contrary to this. Yet, accord- 
ing to the location of the Ledford patent made in that case, 1,531.81 
pôles of the top of Cumberland Mountain, constituting a part of the 
third line, are rejected, and that line is limited to 6,798.19 pôles thereof, 
when the patent boundary calls for 8,320 pôles. That this is not proper 
is to be drawn inferentially from the case of Preston's Heirs v. Bow- 
mar, 2 Bibb, 493, the décision in which the Suprême Court of the 
United States foUowed in the case of Preston v. Bowmar, 6 Wheat. 580, 

5 L. Ed. 336. The boundary in that case was made up of four lines. 
The first line ran from an ash in the middle of a line of Glenn's 'and, 
the beginning corner, with said line, N. 20° E. 800 pôles, to a hoop- 
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wood and sugar tree, corner to Moffit's land. The second line ran from 
said corner, with the line of Moffit's land, N. 70° W. 100 pôles, to a 
sugar tree. The third line ran from the sugàr tree S. 33° W. 820 pôles. 
The fourth and làst line fan thence S. 70° E. 300 pôles, to the begin- 
ning. No corners werè extant save the first and second, and no line 
was visible save that which connected thèse two corners and Moffit's 
line, which extended from the second corner and a part of which was 
the second line. The sugar tree called for as the third corner was not 
extant or located. So the call for the second line was the same as 
if it did not call for a sugar tree, but was simply for N. 70° W., with 
Moffit's line, 100 pôles, from the second corner. In running the third 
and fourth lines from the end of sàid 100 pôles to the beginning corner 
according to the courses and distances given the boundary would net 
close. To close it resort was had to reversing it. It could be closed by 
running the third line direct and the fourth linereversed, accordingto the 
courses given, and extending them until they intersected. This would 
require an extension of the fourth line 81}i pôles. It could be closed 
by running the fourth line reversed the course and distance called for, 
and Connecting the termination thereof with the termination of the 100 
pôles of Moffit's line constituting the second line. It was held that 
the last way was the prôper one to close the boundary. The matter is 
reasoned out by Judge Boyle with hi^'usual force. One reason given 
is that according to either way there was a surplus of acreage, and ac- 
cording to the way adopted the surplus was less, though even then it 
was more than 200 acres. The idea never occurred to Judge Boyle, or, 
if it did, it was not expressed, that the survey could be closed by not only 
reversing the fourth line and running it according to course and dis- 
tance given, but also reversing the third line and running the course 
given until it struck Moffit's line, thereby cutting off and throwing 
out of the boundary 81}i pôles bf the 100 pôles of Moffit's line called 
for as the second line. 

In this case I do not think it is possible to give any good reason for 
rejecting 1,531.81 pôles, or nearly 5 miles, of the top of Cumberland 
Mountain, called for as the third fine of the patent. Three reasons are 
given for so doing in the Creech-Johnson case. One is that if the pat- 
ent is located by running the fourth line from the stake near Cumberland 
Gap, treated as in the center thereof, the course and distance given, 
and the fifth and sixth lines the courses given, the sixth line being re- 
versed, and both Unes extended until they intersect, the fifth line will 
be 3,058 pôles longer than called for and the sixth line 1,840 pôles. 
How much longer they will be than called for if the stake near Cum- 
berland Gap is located 734 pôles, or 140.59 pôles, from the Gap, does 
not appear. Certainly not as much longer as where the stake is located 
in the Gap ; but still, no doubt, they will be much longer. But that is 
only one of five pos-sible waysof locating thèse three lines of the patent, 
and the most advantageous to complainant. 

Then, again, it is urged that if the patent is located in this way it 
will contain an acreage consideràbly in excess of that called for in the 
patent. The patent calls for 86,000 acres. According to the testimony 
of defendant's surveyor, who testified in that case, the quantity in it 
so located will be 183,184 acres ; whereas, locating it as located in that 
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case, ît will contain 93,553 acres. But according to the testimony of 
complainant's surveyors herein there is within the boundary, locating 
it according to the way stated, 105,000 acres covered by senior patents, 
which deducted from 190,000, the quantity in the boundary as they 
estimated, leaves 85,000 acres. It is true that literally the words of the 
patent make 86,000 acres the quantity within the boundary, and net the 
quantity within it not inckided in senior patents. But the words used 
are not inconsistent with the intention that it should refer to the latter. 
And the persons claiming the patent hâve always assessed 86,000 acres 
for taxation and paid taxes on that quantity. But, apart from ail this, 
the excess in quantity cannot control the location of the first three lines. 
They are unalterably fixed by natural objects. The sole place in which 
the excess in quantity can hâve a bearing in locating the patent is in 
the other three lines, the fourth, fifth, and sixth. Just what bearing 
they shall hâve there I will not undertake to say now. I hâve 
left open for further détermination the location of those lines. It 
is not amiss, however, to direct attention to one point in the case 
of Ayers v. Watson, referred to above on the first hearing in the Su- 
prême Court. It may be found in 113 U. S. 594, 5 Sup. Ct. 641, 28 
L. Ed. 1093. The grant involved therein, termed the "Moreno grant," 
called for just 11 leagues of land. As before stated, the third or north- 
east corner was two small hackberries. They were not to be found at 
the time of the litigation, and it was a question of fact for the jury as 
to where they were located. Evidence introduced by the party contend- 
ing for the narrower location of the grant tended to locate them at 
the end of the blazed eastern line from the box elder tree or fourth 
corner, the termination of the distance given for that line. Evidence in- 
troduced by the party contending for the wider location of the grant 
tended to show that they were not so located. It was, therefore, a 
question also for the jury to détermine how the grant should be located 
on the basis they found that the hackberries were not so located. In 
view of this, the trial court instructed the jury as follows: 

"If you are not able to flx the dlsputed lines, or the disputed portions of 
the lines, with reasonable certainty, from the proof, you may, taking the 
river as a basis, so extend the eastern and western lines as that a line run 
N. 700 W. (or S. 70» E.), Connecting the extremities of said side lines, will em- 
brace 11 leagues of land." 

In other words, the jury was told that, in the contingency stated, 
they were to be governed in locating the northern line by the quantity 
called for in the grant. This was held to be an error. Mr. Justice 
Bradley said : 

"The statement in the first part of the charge, that the jury should follow 
in the traoks of the surveyor, so far as they could be discovered, and when 
thèse were not to be found they should follow the course and distance which 
he gives, so far as not in confllct with tracks that are found, was correct. 
Had this proposition been followed in the subséquent part of the charge, It 
woi'ld not hâve been open to critieism. But when directions were given to 
the Jury in greater détail, they were not referred to the courses and distances 
given by the surveyor, in case they were unable to Identlfy his tracks (that 
is, in case the proof relating to the two hackberries was Insufflcient) ; but 
they were told thus, 'You will from the whole proof so flx the unmarked or 
dlsputed Hues called for in the grant as In your judgment most nearly har- 
monizes the calls with the known corners and the undisputed Unes,' and, 
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If not able to flx thèse Unes In this ^ay, then to resort to the rule of quan- 
tity. Thls was putting the matter as if It depended on the judgment of the 
jury whether the Unes eould be run according to the survey ; whereas, If not 
compelled by flxéd monuments (such as the plaintiff claimed the hackberry 
trees to be) to run the second or back Une In a particular manner, there 
was nothing In the way, so far as the évidence showed, of running the first 
and second lines according to the fleld notes, only extending the second hne 
so as to meet the east Une, the position of which was known. If the uorth- 
east corner was not determined by the hackberries, there was nothing to 
interfère with the location of the Moreno grant in exact accordance with 
the iield notes, except the one thing of extending the second Une far euough 
to ineet the conceded location of the eastern boundary. It did not dépend on 
anything requiring the exercise of judgment on their part. It was a matter of 
course. If the position of the eastem Une had not been discovered at ail, 
and nothing liad been known but the beglnning corner, the iield notes woiild 
bave furnished the only guide for locating the survey. The position of that 
Une being known, It eontrolled the survey only in respect to that Une, which 
required the second Une to be extended sufficiently to reach it. But, if the 
two hackberry trees in that Une were also identifled as the true northeast 
corner, then the position of the north Une and the length of the first course 
would be eontrolled by those trees. We thluk there was an error in not 
putting it to the jury with sufBcient distinctness that the course and distan' e 
of the first two lines of the sm-vey must govern, if the évidence was not sufll- 
cient to flx the location of the northem Une by identifying the two hack- 
berries with those called for in the fleld notes for the northeast corner of 
the survey, or by some other marks or monuments." 

According to this, the quantity called for not only had no bearing in 
locating the grant by the natura! objects called for, but also it had no 
bearing in locating it by the courses and distances called for. It was 
held that, if it could not be located according to natural objects, it should 
be located according to the courses and distances, without référence to 
the question of quantity. In that- case there was but one way of locat- 
ing the grant by courses and distances. Hère there are fîve alterna- 
tive ways of locating the fourth, fifth, and sixth lines, and it may well 
be that in this case the matter of quantity. should eut a figure in deter- 
mining which of thèse ways shall be adopted, just as in the case of Pres- 
ton V. Bowmar, supra, the question of quantity was considered by 
Judge Boyle in determining which of the two alternative ways of locat- 
ing the third and fourth lines should be adopted. In no other way can 
the matter of quantity hâve any determining force in locating the Led- 
ford patent. As said by Judge GufFy in Pitman v. Nunnelly, 17 Ky. 
Law Rep. 793, 33 S. W. 606 : 

"The commonwealth bas conveyed that boundary to him and the quantity 
embraeed cannot change the law. This doctrine has been so often announced 
by this court that citation of authorities is unnecessary." 

Then again the Court of Appeals directs attention to the fact that, 
if the Ledford patent is located in the way it declined to locate it, it 
will include within its boundaries Harlantown, the county seat of Har- 
laij county, held under senior patents ; whereas, if located in the way 
in which it decided it should be located, that place would be excluded 
from it. This is no doubt true, and the probability is that the bound- 
ary will include said place if the fourth, fifth, and sixth lines are locat- 
ed in eâther one of the five alternative ways in which they may be lo- 
cated. But there is no greater reason for locating the patent so as to 
exclude Harlantown than for locating it so as to exclude any other sen- 
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ior patents of which, as heretofore stated, there are a great number, and 
that, whichever way of the five you locate it. Why, then, should the 
location of any of thèse senior grants hâve anything to do with the lo- 
cation of the Ledford patent? What right is there to so locate it as 
to exclude one senior patent rather than another? As a matter of fact, 
at the time of the making of the survey. and issvtance of tlie patent, 
there were not more than three or four people living in Harlantown. 
Kurther, it is conceded that the Cawood patent includes said towns with- 
in its boundaries, and also that it contains 18,477 acres, when it calls 
only for 9,500 acres. Thèse, then, are my reasons for difïering from 
the position of the Court of Appeals in the Creech- Johnson case. I 
hope no one will think that I hâve not due respect for that court, and 
would much prefer to agrée with it than to difïer. I only differ from 
it because my convictions compel me to do so, just as they compel me 
to differ from Judges Barr and Evans in the particular above stated. 
I hâve set forth in détail my reasons for so differing, so that it can be 
judged whether I am right or wrong. If I am wrong, I feel that what 

I hâve said will find justification in that it may be of some help, at 
least, in reaching a correct conclusion. 

The considération of the question as to the true location of the Led- 
ford patent thus far bas left open for détermination the exact location 
of the stake on the top of Cumberland Mountain near Cilmberland Gap 
corstituting the fourth corner of the patent, and which of the five pos- 
sible vays of locating the fourth, fîfth, and sixth lines of the patent 
should be adopted. Leaving them so for the présent, I pass to the other 
questions requiring détermination at my hands. 

Défendant contends that the bill should be dismissed, because com- 
plainant has failed to show that the land claimed by him and as to which 
he seeks to hâve his title quieted is claimed by défendant, or, in other 
words, that any part of the Cawood patent under which défendant claims 
is outside of those portions of the Ledford patent covered by said sen- 
ior patents and prior conveyances which were excepted from the deed 
by the Ledford patentées to Edward M. Davis, and hence within that 
portion thereof which passed by said deed, the only portion thereof to 
which complainant claims title. It is well settled that one claiming un- 
der a deed which excepts certain portions of a tract of land therein 
described and conveys the remainder thereof only must show that the 
land claimed by him is outside the exception in order to show that he 
acquired title thereto by virtvte of said deed. This was decided in the 
foUowing cases, to wit: Guthrie v. Lewis' Devisees, 1 T. B. Mon. 142 ; 
Hall v. Martin, 89 Kv. 9, 11 S. W 953 ; Moses v. Gatliff, 13 S. W. 139, 

II Kv. Law Rep. 356; Hawkins v. Barney, 5 Pet. 457, 8 L. Ed. 190; 
Greenleaf v. Birth, 6 Pet. 303, 8 L. Ed. 406 ; Maxwell Land Grant Co. 
V. Dawson, 151 U. S. 603, 14 Sup. Ct. 458, 38 L. Ed. 279 : Webb v. 
Phillips, 80 Fed. 954, 26 C. C. A. 272. Thèse were ail actions of eject- 
ment, save the last, and that was an action to recover possession of logs, 
the title to which depended on the title to the land from which they 
were eut. The rule applies equally well, I think, to a suit in equity to 
quiet title. To be entitled to such reHef, the complainant should show 
that the défendant is tUxming the land to which he claims title, and. 
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if he is claiming under such a deed, he cannot show this without show- 
ing that the land claimed by défendant is outside the exceptions. 

How, then, as to defendant's contention? That the, Cawood patent 
is wholly outside of the exceptions, so far as they relate to prior convey- 
ances, is shown by the- exceptions themselves, which to this extent are 
specifiçally identified in the deed, and défendant dôes not contend other- 
wise. Then, as to the exceptions so far as they relate to the senior pat- 
ents : The défendant does not deny that some part of the Cawood pat- 
ent is not within that part of the Ivcdford patent outside the senior 
patents. He saysin his answer that he has not sufScient knowledge or 
information to form a belief in regard thereto, but limits his déniai to 
a déniai that exceeding 1,000 acres of the Cawood patent is within such 
part of the tedford patent. Possibly this does not relieve complainant 
of the necessity of proving that some part of the one patent is within 
that part of the other patent. Treating the matter so, it must be conced- 
ed that, so far as the évidence introduced by complainant is concerned, 
it is not shown that such is the case. But I think there is évidence in- 
troduced by défendant that tends to show it, if the Cawood patent is 
entirely within the Ledford, which provisionally must be accepted to be 
the fact. In that contingency, defendant's claim is based on the fact 
that some part of the Cawood patent is within such portion of the Led- 
ford patent. He does not claim title in his son to the whole of the Ca- 
wood patent. It is true that in some parts of his pleading, in setting 
forth his claim, it is put forward as embracing the entire patent ; that 
the title deeds under which the claim is asserted back of the judicial pro- 
ceedings under which his son acquired title cover the whole patent; and 
that Judge Hall, who acted as agent for a predecessor in the title 
from 1887 to 1898, testifies in certain portions of his déposition that 
his claim on behalf of his principal was to the bounds of the Cawood pat- 
ent But it is évident that défendant recognizes that there are patents 
senior to the Cawood patent, as to which that patent is invalid, and 
that he only claims so much of the Cawood patent as is outside of said 
senior patents. In his original answer he expressly states that his claim 
is to the Cawood patent — 

"Eîxcept so far as the lànd within sald outer boundary Is embraced within 
the boundaries of patents older than either the patent for 9,500-acre tract 
of land meutioned In the bill of eomplaint or the patent for said 86,000- 
acre tract of land mentloned In the blll of eomplaint." 

Then on cross-examination Judge Hall, who made the judicial sale 
in which defendant's son purchased as commissioner of the Jefferson 
circuit court, testified that the. sale bill described the land to be sold as 
lying and being on the waters of Clover Fork and Poor Fork and Big 
Black Mountain, patented in a 9,500-acre survey and containing 5,000 
acres, more or less, which as he testified was the quantity then supposed 
to be within the Cawood patent af ter deducting the portions thereof cov- 
ered by the. senior patents. Treating this claim literally, there was no 
claim at the judicial sale to any part of the Cawood patent covered by 
the Ledford patent, for the latter was a senior patent to the former — 
three days the senior. It is certainly a claim to no part of the Cawood 
patent senior to it and the Ledford patent both, the way the claim is put 
in the original answer. But what is senior to the Ledford patent is 
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also senior to the Cawood patent. If, then, theCawood patent isentirely 
within the Ledford patent, the défendant has no claim whatever, un- 
less some part of the Cawood patent is in that part of the Ledford 
patent outside of the patents senior to it. Hence it is I hâve said that 
in that contingency defendant's claim is based on the fact that some part 
of the Cawood patent is within that part of the Ledford patent out- 
side of the patents senior to it. Unless such is the case, the défendant 
has no daim to a f oot of land. And in that contingency defendant's évi- 
dence may be treated as tending to show that as much as 5,000 acres of 
the Cawood patent is within that part of the Ledford patent outside of 
the patents as complainant claims. The statement in said sale bill tends 
to show that Judge Hall on direct examination testified in regard to 29 
patents senior to the Ledford patent, copies of which he files withhis dép- 
osition, covering about 4,500 acres of land, which he says he knows 
are within the Cawood patent, and refers to 40 or 50 other such senior 
patents as to which he has heard were within it, and on cross-examina- 
tion he testified that there are "some less than 5,000 acres" in the Ca- 
wood patent outside said senior patents as to which he thus testified on 
direct examination. In the contingency that the Cawood patent is 
not wholly within the Ledford patent, it is possible that the senior pat- 
ents may cover that part of the Cawood patent within the Ledford pat- 
ent, and that part of the Cawood patent not covered by senior patents 
may be wholly outside of the Ledford patent. In this contingency, of 
course, no part of defendant's claim will be within the land to which 
complainant claims title, and complainant will be entitled to no relief 
as against défendant. This, perhaps, is hardly more than a mère possi- 
bility. But, until the Ledford patent is fully located in the particulars 
left open, it cannot be told that it may not be so located as to embrace 
the entire Cawood patent, in which event, according to defendant's claim 
and the testimony of Judge Hall, as much as 5,000 acres of land claimed 
by défendant is within the land claimed by complainant, to which he has 
shown paper title. 

In any event, then, the disposition of this contention of défendant 
should be postponed until the final détermination of the question as to 
the location of the Ledford patent. However, complainant could not 
hâve shown how much, if any, of the claim of défendant was within 
that part of the Ledford patent outside of the senior patents and its exact 
location without causing said patents to be located, and this could not 
be done without a survey. The évidence establishes that, owing to the 
opposition on the part of the people living in that part of the Ledford 
patent covered by the Cawood patent to the making of a survey, to the 
end of locating said senior patents, it could not hâve been had without 
its being done under the order of the court. Had the complainant in 
advance of the hearing of this cause applied for an order of survey, it 
would havè been denied until at least the contention of défendant that 
this court was bound by the location of the Ledford patent in the Creech- 
Johnson case had been disposed of. Otherwise much useless labor and 
expense might bave been incurred. In view of this considération, if 
défendant were otherwise entitled to hâve the bill dismissed on, the 
ground claimed, I would refuse to disrhiss it. I leave open, then, for 
further détermination what, if any, action should be had looking to the 
location of said senior patents. 
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Again, défendant contends that the bUl should be distnissed because 
it is shown by the évidence that complainant's right to the Ijind in con- 
test had been barred by 15 years' adverse possession by his son and 
those under whom:he claims immediately preceding the bringing of this 
suit. The burden was upon the défendant to make this good. In or- 
der for this position to be well taken, three things are essential : There 
must bave been an actual possession of the land in contest ; that posses- 
sion must bave been continued without break for a period of 15 years ; 
and there must bave been a claim of ownership of the land. There is 
ground for saying that, prior to the bringing of this suit, there was 
claim of ownership to the land in contest, and that for a period of 15 
years. But this is at least questionable, in view of the testimony of 
Judge Hall that at the judicial sale, at which defendant's son purchased, 
the land proposed to be sold was advertised as the land within the Ca- 
wood patent not covered by senior patents, estimated as 5,000 acres. 
This aside, however, is there évidence of any actual possession of the 
land in contest — much less of 15 years' adverse possession on the part of 
those under whom défendant claims ? In disposing of this question, I 
will treat the matter as if there had never been any actual possession in 
complainant and those under whom he claims of any part of the land 
conveyed by the deed to Edward M. Davis, which is the most favorable 
view of it for défendant. In order that there may bave been actual 
possession of the land in contest in those under whom défendant claims, 
it is necessary that there should hâve been an intrusion on said land, 
either by résidence, inclosure, or other act of equal notoriety. 

The only such act on which défendant relies is the Little settlement 
on Fouch's Branch of Clover Fork. The évidence makes clear that 
this is an old settlement. But it also makes clear to my mind that this 
settlement is within the seriior patent for 5,000 acres issued to Jacob 
Myers May 6, 1788, on a survey dated April 19, 1786, and the senior 
patent, No. 3,196, for 1,600 acres issued to Aaron Fountain July 31, 
1801, on a survey dated November 6, 1796. Mr. Duffield, one of com- 
plainant's surveyors, testifies distinctly that it is within both patents, and 
demonstrates that it is. So far as said Aaron Fountain patent is con- 
cerned, he was unable to locate it by first locating the other two Aaron 
Fountain patents, both issued the same day as the other, to wit, July 
31, 1801— one. No. 2,197, on a survey dated November 2, 1796, for 1,600 
acres ; and the other, No. 2,198, on a survey dated November 8, 1796, 
for 1,800 acres. Thèse two patents he was enabled to locate by having 
their begînning corners pointed out to him by compétent persons. 
Thèse corners were tree corners and are well known — that of 3,197 said 
to be 80 pôles above the South (Martin's) Fork of Cumberland river, 
and that of 2,198 said to be 80 pôles above the mouth of the North 
(Poor) Fork of said river. The one corner is said to be on the "most 
northwardly" bank of said South (Martin's) Fork, and the other on 
the "most eastwardly" bank of the North (Poor) Fork. It seems to me 
there is a mistake hère. The calls should bave been just the reverse, 
The corners are so located according to the testimony. No. 2,196 calls 
for the second corner of 3,197, and its lines are called for by No. 2,198. 
It thus lies between the two on the Middle (Clover) Fork of said river, 
into which Fouch's Branch, on the east side of which is the Little settle- 
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ment, empties from its north side. Mr. Duffield ascertained by actual 
survey the relation of this settlement to the beginning corners of said 
two Fountain surveys, as well as the relation to each other of the vari- 
ons features of the topography of the entire country in that quarter. 
By protraction, therefore, of thèse three Fountain surveys, he was en- 
abled to say whether the Little settlement was within the Fountain pat- 
ent No. 2,196. I do not think Mr. Kirby had suiificient information to 
say whether it was within said patent. 

It is equally clear that it is within the Jacob Myers 5,000-acre pat- 
ent. That patent is said to be at the three forks of Cumberland river 
on the upper side. It calls for a 1,000-acre patent issued same day on 
a survey made four days before it was made, to wit, April 15, 1788. 
That 1,000 acres lies in asquare. Each sideof the square is 400 pôles long. 
The beginning corner is a black oak on the north side of the North 
(Poor) Fork of Cumberland river, and its first line runs from that cor- 
ner S. 30° E. 400 pôles, "crossing three forks." The land covered by 
the patent lies west of that line. The 5,000-acre patent is a trape- 
zoid; the two nonparallel lines striking the parallel lines at equal an- 
gles. Said eastern line of the 1,000-acre patent is the middle part of 
the shortest of the two parallel lines of the 5,000-acre patent, which ex- 
tends 100 pôles on either side of said eastern line, and is hence 600 
pôles long. This line of the 5,000-acre patent is its western line, and 
it lies on the east thereof. If, then, the eastern side of the 1,000-acre 
patent can be located, the 5,000-acre patent can be located from it by 
protraction. Thèse two Myers patents were issued on surveys made 
about 10 years earlier than those on which the three Fountain patents 
were issued. No. 2,198 Fountain patent calls for Jacob Myers' lines. 
Nothing else appearing, this must mean the lines of one or the other 
or both of said earlier Jacob Myers patent ; their other lines showing that 
they lie in the same neighborhood. It begins where "Jacob Myers' 
line should cross" the North (Poor) Fork of Cumberland river, and 
runs thence in a westerly direction with Myers' line. Locating the be- 
ginning corner of the Myers 1,000 acres at the beginning corner of the 
Fountain 1,800-acre patent. No. 2,198, will so locate the former pat- 
ent as to substantially harmonize the latter patent with it; that is, a 
point where Jacob Myers' line should cross said fork, to wit, the west- 
ern line of the 5,000-acre patent and the eastern line of the 1,000-acre pat- 
ent, and a line of said Myers run in a westerly direction therefrom, to 
wit, the last or northern line of the Myers 1,000-acre patent. There 
is a différence, however, of 6 degrees in the two calls, and the Foun- 
tain patent does not call for the same timber as the two Myers patents 
call for at that point. The one différence can be accounted for by 
mistake, and the other by design. If the beginning corner of the Foun- 
tain patent No. 2,198 be accepted as the beginning corner of the Myers 
patents, then the Myers 5,000-acre patent located by protraction there- 
from will include the Little settlement. If, however, this is not accept- 
ed, the only other possible way of locating the eastern line of the My- 
ers 1,000-acre patent is by moving it either west or east, but not moving 
it so far in either direction that it will not cross the three forks of Cum- 
berland river; for it is so located in said patent. The farther east 
this line is moved, the farther inside of the Myers 5,000-acre patent 
141 F.— 47 
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will the Lîttle settlement be thrown, and it cannot be moved far enough 
west to exclude it. 

I, therefore, conclude that the Little settlement is within patents sen- 
ior to the Ledford patent, and hence not in that part of said patent not 
covered by senior patents to which complainant claims title. It was 
not, therefore, an intrusion on complainant's title. Not only is it with- 
in patents senior to the Ledford and Cawood patents, but the évidence 
justifies the conclusion that it was never claimed under the Cawood pat- 
ent. Mr. Little testifies that from 1848 William Turner had tenants on 
it and claimed it. This was before he acquired title under the Cawood 
patent, which was in 1854. It was not sold as a part of the Cawood pat- 
ent in 1887, when in the settlement of William Turner's estate the pat- 
ent was sold and purchased by the Commonwealth Land & Lumber 
Company. It had theretofore been conveyed by William Turner to his 
son, George B. Turner, who on September 14, 1884, conveyed it to W. 
C. h- Huff. And in the spring of 1887 it was conveyed by him to said 
company. Mr. Hufï testifies that this land wàs sold and conveyed to 
him as a part of, or along with, what was known as the "Hensley Place," 
which William Turner held under the Fountain patent. And though, 
in a written statement given by George B. Turner at the time of Huff's 
purchase, it is stated that it was held under the 9,500-acre patent, Mr. 
Turner testified on cross-examination that it was his understanding 
that it was in the Aaron Fotintain patent, and that his father had told 
him that he thought it was in it, and that he had purchased 200 acres 
of the Fountain patent. There is a failure, therefore, on defendant's 
part, to prove 15 years' adverse possession of the land in contest. The 
fact is that a careful considération of the évidence induces the convic- 
tion that, notwithstanding the Cawood patent was conveyed as a whole 
by the mesne conveyances under which défendant claims without men- 
tion of senior patents, there was no claim really to any portion thereof, 
except so far as it lay outside senior patents. And though it may not 
hâve been known that the Ledford patent covered much, if any, of the 
Cawood patent, this fact did not make the claim, if so limited, adverse 
to the Ledford patent. 

Finally, défendant contends that the bill should be dismissed because 
there is no proof of actual possession on part of complainant at the 
time this suit was brought. Ûndoubtedly actual possession is essential 
to enable one to niaintain a suit to quiet the title to land. Peck v. 
Ayers & Lord Tie Co., 116 Fed. 273, 53 C. C. A. 551. And though the 
cases before Judges Barr and Evans in relation to this same tract of 
land were suits to quiet the title in which actual possession to theirmain- 
tenahce was necessary and actual possession was found and adjudged 
therein, and though the défendant in his original answer admits the pos- 
sibility that complainant or those under whom he claims niay at some 
time hâve been in possession of some part of the land claimed by him, 
which would be sufficient to give possession of the whole, except so far 
as adversely held, it is probable that it was essential for complainant to 
pi'oveherein actual possession of the land in contest at the time this suit 
was brought. I will so treat it. I think the complainant has proven such 
possession. The testimony shows that on September 21, 1892, the then 
holder of the title under which complainant claims leased to J. H. Mid- 
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dleton the entire land claimed by him, and under that lease said Mid- 
dleton a year or two thereafter cleared, inclosed, and began to cultivate 
over 10 acres of said land on the east side of Turner's Branch, vAùch 
empties into Clover Fork from the north side, and has had possession of 
it ever since, and that later under said lease he took possession of cer- 
tain land on the left-hand fork of Ages Creek, which empties into Clover 
Fork from the north side, both of which parcels are within the Ledford 
and Cawood patents and outside senior patents, and that on October 3, 
1898, the then holder of the title under which complainant claims made 
a similar lease to said Middleton and one Hiram Cawood, and under that 
lease shortly afterwards they entered and cleared and inclosed and 
placed tenants on about 15 acres on the east side of Mill Branch, which 
emoties into Clover Fork from the south side, and hâve had possession 
thereof ever since, which land is inside both the Ledford and Cawood 
patents and outside senior patents. 

Point is made of the fact that according to Mr. Middleton's testi- 
mony the 10 acres on Turner's Branch is surrounded entirely by older 
titles and possession, and it is claimed that this fact prevented said act 
of taking possession extending farther than the 10 acres. Granting for 
the sake of the argument, that this is so ; it amounted to a taking of pos- 
session of that much of the Ledford patent, and this possession was suffi- 
cient to uphold a suit to quiet the title as to said ten acres. In vievi' of 
this, I think that the court of equity, to prevent a multiplicity of suits, 
would quiet the title to the rest of the Ledford patent, held under the 
same claim, even though there may hâve been no actual possession there- 
of. But I think that the several acts of possession taken under said 
leases were sufficient to give actual possession of the entire boundary_, 
so far as not adversely held. 

I will set the case for further hearing at Frankfort on the fîrst day 
of the next September term as to matters left open herein, and it will be 
well if counsel for ail persons concerned in the litigation pending in this 
court in which the location of the Ledford patent is involved could be 
présent and indicate such views as they hâve in regard to the matter. 
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DAVIS V. COMMONWEALTH LAND & LUMBER 00. et al, 
(Circuit Court, E. D. Kentucky, February IT, 1905.), 

1. BOUTTDAKIES — LOOATIOS GEBTEEAL, EULES. 

The Kentucky décisions do not establish any hard and fast rule requlr- 
Ing the intervening Unes of a boundary of land, Connecting estant corners 
and the nonextant corners at their points of intersection with each other, to 
be located by running the lines according to the courses called for whenever 
It is possible to do so ; but the rule is that they should be so located un- 
less there Is some circumstance bringing the mind to a contrary conclu- 
sion, and It is established by such décisions that in case of a boundary 
conslsting of four Unes, two of the corners of which are extant and cou- 
nected by one of the lines, a mlstake in the call for the course of such Une, 
and the necesslty of preserving the shape or figure of the boundary as 
shown by the original plat, are sufflclent clrcumstances to justlfy and re- 
qulre a departure from the course called for as to the opposite Une. 

a. Same — Etjnning Lines in Reversai. 

Under the rule of the Kentucky décisions the running of Unes back- 
ward and in reverse order in making a location of lost corners in a bound- 
aiy may be resorted to only v^hen it is proper" under aU the clrcumstances 
to loeate the Unes of such portion of the boundary In accordance with the 
courses called for, and they cannot be so located wlthout resorting to such 
reversing process ; and in such case it should be resorted to only to the ex- 
tent necessary to accompllsh such purpose. 

3. Same— LosT Corners— Relocating. 

A boundary consisted of sis Unes, Its gênerai shape, however, as shown 
by the plat of survey, being that of a quadrilatéral, bordering on a non- 
rectangular parallelogram with the thlrd and fifth sides and the fourth 
and slxth sides, respectively, opposite each other. The course of the thlrd 
slde as located varied from that given in the call. The fifth and sixtli 
corners, and the fourth, fifth, and slxth sides, could not be located on the 
ground; it appearing that such lines were never in fact actually run. 
Held, under ail the clrcumstances shown, and keeplng in view the préser- 
vation of the shape of the tract as shown by the plat, that the lost corners 
should be located by running the fourth Une from the fourth corner the 
course and distance called for, thus establishing the fifth corner, by run- 
ning the slxth Une backward from the beginning corner on its course re- 
versed and for the distance called for, and running the fifth side from the 
fifth to the sixth corner as so established, making such side the only one 
of the three which varied from the course or distance called for. 

In Equity. Suit to quiet title. 

Frank Cliinn, D. W. Lindsey, and William Ayres, for Charles H. 
Davis. 

Helm, Bruce & Helm and W. F. Hall, for Commonwealth Land 
& Lumber Co. 

COCHRAN, District Judge. The former opinion herein (141 
Fed. 711) left open for final décision three matters, to wit: (1) The 
true location of the fourth corner of the Ledford patent on the top of 
Cumberland Mountain. (2) The true location of the fifth and sixth 
corners, and the fourth, fifth, and sixth lines, thereof. (3) The loca- 
tion of the patents senior to the Ledford patent. Since then the 
dépositions of the two surveyors, Will Ward Dufïïeld and James E. 
Kirby, hâve been retaken, and the matters left open reargued orally 
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and on brief. After due considération I hâve reached the following 
conclusions in regard to said matters : 

As to the first matter, I conclude that the fourth corner should be 
located 724.40 pôles from the monument in Cumberland Gap mark- 
ing the corner between the three states of Kentucky, Virginia, and 
Tennessee. This conclusion accepts the measurement of the third 
line of 8,320 pôles on the top of Cumberland Mountain by Mr. 
Dufiiield as correct, and the distance of said fourth corner from said 
monument should be according to said measurement. Both sides 
accept that measurement as the more correct one. I was led in 
former opinion to indicaté a préférence for Mr. Kirby's measurement 
in this particular by an indisposition to get farther away from the 
fourth corner as formerly fixed by this court than I had to. 

In order to fully justify the conclusion I hâve reached in regard to 
the second matter, an extended considération of it is necessary. In 
the former opinion I indicated that there were five possible ways of 
locating the fîfth and sixth corners, and the fourth, fifth, and sixth 
lines, of the Ledford patent. They were as foUows, to wit : (1) Run 
fourth and fifth lines the courses and distances called for, and then 
connect the end of the fifth line with the beginning corner. The fifth 
and sixth corners will be the ends of the fourth and fifth lines thus 
run. (3) Run the fourth line the course and distance called for, and 
the sixth line the reverse of the course called for and the distance 
called for, and then connect the ends of thèse two lines. The fifth 
and sixth corners will be the ends of said two lines. (3) Run fourth 
line the course and distance called for, fifth the course called for, and 
the sixth line the reverse of the course called for, and extend fifth 
and sixth lines until they intersect. The fifth corner will be the end 
of the fourth line so run, and the sixth corner will be the intersection 
of the fîfth and sixth lines so run. (4-) Run the fifth and sixth lines in 
reverse order, the sixth line the reverse of the course and tVie dis- 
tance called for, and the fifth line the reverse of the course called for, 
extending it until it strikes the fourth line run the course called for. 
The fifth corner will be the intersection of the fîfth and fourth lines so 
run, and the sixth corner will be the end of the sixth line so run. (5) 
Run the fourth line the course called for, and the sixth hne the re- 
verse of the course called for, and shorten the one and lengthen the 
other proportionately in order that their ends mav be connected by 
the fîfth line run according to course called for. The fifth and sixth 
corners will be the ends of the fourth and sixth lines so shortened and 
lengthened. I might hâve said that there is another and sixth way 
of locating said corners and lines, to wit: Run the sixth and fîfth 
lines in reverse order, and the reverse of the courses and the dis- 
tances called for, and then connect the ends of the fifth Hne with the 
fourth corner. The fîfth and sixth corners will be the ends of Ihe 
fîfth and sixth lines so run. 

The third, fourth, and fîfth ways préserve the courses called for as 
to ail the lines. The third and fourth préserve also the distance called 
for as to one of them; that preserved by the third being the distance 
of the fourth line, and that preserved by. the fourth being the distance 
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of the sixth line — the t\yo ways thus being opposites. By the fifth the 
distance of neither of the Unes is preserved. The first, second, and 
sixth ways préserve the course and distance of two of the lines, and 
neither course nor distance of the other line. By the first it is the 
sixth line that is net se preserved. By the second it is the fifth line, 
and by the sixth it is the fourth. The first and sixth ways are oppo- 
sites. 

In saying that there are thèse six possible ways of locating the 
Ledford patent, I do not mean to be understood as holding that, 
after due weight is given to ail the relevant facts and considérations, 
there are six différent ways in which it is possible to locate said 
patent. If that were true, then, as suggested by counsel for T. J. 
Asher, who is interested in the location of said patent, though not a 
party to the suit, it might be said that the patent is void for un- 
certainty. What I mean is that there are thèse six possible hypothèses 
as to the true location of said patent to which the relevant facts and 
considérations may be applied to détermine which is the correct one. 
I hold that from thèse facts and circumstances the correct hypothe- 
sis can be determined, and after it is determined there is no other 
possible way in which to locate the patent, giving due weight thereto. 
Which, then, of thèse six hypothèses is the correct one? The fifth 
one may be dismissed from our considération without more to do. 
The défendant contends that the fourth hypothesis is the correct one, 
and plaintiff seems to be content with the adoption of either the 
first, second, or third. This éliminâtes the sixth. The choice, then, 
lies between the first four. 

We are met hère again by the décision of the Court of Appeals of 
Kentucky in the case of Creech v. Johnson, 76 S. W. 185. Counsel 
for défendant urge that that décision settles that the fourth hypothe- 
sis is the correct one and should be followed hère, unless it can be 
shown that it is clearly a mistake. It is questionable whether such is 
the true efïect of that décision. It is certain that it decided no such 
thing. What it decided was that the three lines in question should be 
run in reverse order and each one the reverse of the course called 
for. So doing would not only locate the three lines and two corners 
now in question, but also locate the third line as to length and the 
fourth corner, and in so doing said lines would be run the reverse of 
the courses called for, and the fifth and sixth also the distance called 
for : the only departure from the calls of the patent being in the re- 
verse running and as to the distance of the fourth line. The fourth 
hypothesis differs from this location in three particulars. It starts 
out with the fourth corner already fixed and has nothing whatever 
to do with locating it. Again, the reversing process is not kept up from 
the beginning corner to the top of Cumberland Mountain. It stops 
with the fifth line, thus limiting that process to the fifth and sixth 
lines. The fourth line is run the course called for. And, again, the 
,fifth line is not run according to distance called for. Its distance is 
lengthened the extent required in order to connect with the fourth 
line so run. It is in view of thèse différences that it coeurs to me to 
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say that there may be a question as to whether any such effect can 
be given to the décision in that case, or, in other words, as to 
whether the Court of Appeals would hâve decided in favor of the 
fourth hypothesis, had it been of the opinion that its location of the 
patent was wrong and the fourth corner thereof should be located 
as heretofore determined herein. If any such eflfect can be given, to 
it, it can only be because a décision that the reversing process should 
apply to the three lines with a shortening of the fourth is a décision 
that, if that is not correct, it should be applied to two of them with a 
lengthening of the fifth and a greater shortening of the fourth, or be- 
cause the gênerai principles which it was thought required the one 
location in fact require the other. But, conceding that such an efifect 
can be properly given to the décision, I do not think I a'm any more 
afïected by the décision to this extent that I was affected by its 
location of the patent. This matter I hâve covered in the former 
opinion. The authorities there referred to establish that the prin- 
ciples applicable to this case are rules of property, and in so far as 
they hâve been settled and determined by décisions of the Court of 
Appeals of Kentucky other, than in cases involving the patent in 
question herein, this court is bound thereby. But it is not bound by 
the décision in Creech v. Johnson as to the principles applicable to 
the location of the Ivedford patent, or as to their application thereto. 
For it to be so bound would be to hold that one can be estopped by a 
judgment in a proceeding to which he was no party, when it is an 
invariable rule that, in order for one to be estopped by a former 
judgment, he must hâve been a party thereto. This applies as well 
to a partial estoppel as to a complète estoppel. One is not bound 
to any extent by a judgment to which he was no party. He is there- 
fore not bound thereby, unless he can show that the judgment was 
clearly a mistake. The statement in the case of Preston v. Bow- 
mar, 6 Wheat. 580, 5 L. Ed. 336, that the judgment of the state court 
should be foUowed unless it could be pronounced unreasonable or 
founded in clear mistake, had application to a case where the parties 
in the fédéral court were the same as those in the state court, but 
for technical reasons the judgment of the latter court was not an es- 
toppel. So much, then, as to the value of the décision in Creech v. 
Johnson in favor of the fourth hypothesis. 

We corne, now, to a considération on the merits of the question as 
to which of thèse first four hypothèses is the correct one. By the 
fourth hypothesis, as stated, the fifth and sixth lines are run in re- 
verse order and the reverse of the courses called for, and by the 
second and third hypothèses the sixth line is run the reverse of the 
course called for, by the second the distance called for, and by the 
third the distance necessary to strike the fifth line run the course 
called for. Each one of thèse three hypothèses, therefore, makes use 
to a more or less extent of the reversing process. This being so, it 
is important to understand just when it is proper to resort to the 
reversing process to any extent in locating those lines of a boundary 
of land which intervene between extant corners thereof, the corner 
or corners atwhose points of connection with each other are nonextant. 
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The relevant décisions of the Kentucky Court of Appeals in cases 
other than Creech v. Johnson are conclusive as to this, as has been 
aiready intimated. But it will clear the way for their considération 
to first ascertain what rule on the subject prevails in other jurisdic- 
tions. Judge Hobson, in bis opinion in Creech v. Johnson, cites the 
décision of the Suprême Court of North Carolina in the case of 
Harry v. Graham 18 N. C. 76, 27 Am. Dec. 236, referred to in the 
former opinion herein on another point, in addition to certain Ken- 
tucky décisions in support of the resort therein made to the reversing 
process. Inviewofthis and of thelucidity ofChief Justice Rufïin's opin- 
ion, the décision in that case on this subject afïords a good starting point 
from which to begin a considération of relevant décisions in other 
jurisdictions.- That case involved the location of only two lines inter- 
vening between extant corners and of a single nonextant corner at 
the point of connection of said two lines with each other. The ex- 
tant corners between which said two lines intervened were the sec- 
ond, a chestnut oak and red oak, and the fourth, a post oak ; the two 
intervening lines were the second and third ; and the nonextant cor- 
ner at their point of connection with each other was the third — a 
black oak. The calls for said two lines were as follows, to wit: 
From the chestnut oak and red oak "N. 45° W. 330 pôles, to a black 
oak near Mr. Graham's own line; thence N. 45° E. 220 pôles," to 
the post oak. The signifîcance of the word "near" in locating the 
third or black oak corner and said two lines was considered in the 
former opinion. The extant corners could not be connected by run- 
ning said two lines from the second one according to the courses 
and distances called for. To make the connection a departure from 
the calls to a certain extent was necessary. It was held that it should 
be made by running the two lines in the order called for, the second 
according to course and distance called for, the end of which would 
be the third corner, and the third line therefrom to the fourth 
corner the course and distance necessary to reach it, thus departing 
from the call for that line as to both course and distance. It was 
urged that the connection should be made by resorting to the re- 
versing process. Of course, it could not be made by running the two 
lines in reverse order and the reverse of the courses and the distances 
called for. The way in which it was urged that the reversing process 
should be; used was to run the third line from the fourth corner the 
reverse of the course called for, the end of which would be the third 
corner, and the second line from said corner to the second corner, 
the course and distance necessary to reach that corner. There was 
another way of making the connection which made use of the re- 
versing process, though not to as great extent as the other way, but 
which seems not to bave been considered. It was to run the second 
line from the second corner the course called for, and the third line 
from the fourth corner the reverse of the course called for, and to 
extend both lines until they intersected. This involved a deiparture 
from the calls as to both lines as to distance. According to this the 
third corner would be the point of intersection between said two lines 
thus run. The décision, however, as to how the connection should 
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be made was against this way as well as against the other, which 
seems to hâve been the only one urged. The argument which led the 
court to the conclusion which it reached was made up of two prop- 
ositions. One was as to the value of the order in which the Unes 
were called for. Concerning this Judge Rufifin said : 

"The natural order of survey is that wliich the deed shows the parties to 
the deed adopted to identify to their own satisfaction tlie land intended to 
be conveyed by the one to the other. It may be considered as their directions 
hovv the identity shall be estabîished by siin-ey at any future time and it 
supposes certain points, as the heginning, to be estabîished." 

The other was as to the value of a call for course and distance. 
Concerning this he said: 

"Course and distance from a given point is a certain description in Itself. 
and therefore is never departed from, unless there be something else which 
proves that the course and distance stated In the deed were thus stated by 
mistake." 

But, whilst it was held that the case in hand was not one where 
resort could properly be had to the reversing process in locating said 
two intervening lines and single nonextant corner, it was conceded 
that there were cases where it would be proper to resort thereto in 
locating lines intervening between extant corners and nonextant 
corners at their points of connection with each other. Concerning 
the contingency in which it would be proper so to do, Judge Ruffin 
said: 

"The party cannot hâve reconrae to that method of ascertaining a pre- 
yious Une in tlie order of description, xin!ess by reversing he gives a more 
certain means of identifying the prior Une than the deed gives in'Its de- 
scription of the Une itself." 

And again : 

"If, therefore, the description of a particular line be complète in Itself, the 
court cannot vary from that description because it will not correspond with 
the description of the posterior line, unless the description of the latter be 
more spécifie than the former, and unless from the latter a mistake in the 
former can be inferred." 

In the first quotation he said that resort may not be had to the 
reversing process, unless it "gives a more certain means of identify- 
ing the prior line than the deed gives in its description of the line 
itself" ; in the second, that it may not be had "unless the description 
of the latter [posterior line] be more spécifie than the former [prior 
line], and unless from the latter [posterior line] a mistake in the 
former [prior line] can be clearly inferred." He illustrated the posi- 
tion thus taken in thèse words : 

"For example. If this deed had said that the liiie from the corner, chestniit 
oak and red oak, ran to a black oak nenr the patentee's other line. and gave 
neither course nor distance, ov only one, and then, etc. (as in the callj. the 
line might be reversed from the post oak to as'certnin the corner of that and 
the nc.xt preceding Une, because that .aiTords the only évidence (the bhick oak 
not being found or its locality otlurwise ideutified) of the point at whicii 
the one line tei-minated and the otlier began. So if, even upon such calls as 
thia présent deed contains, a line of uiarked trees were found by tracing tLo 
line back from the post oak corresponding with the survey for the 300-acre 
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patent, that mîght carry the other Une to the point of Intersection, because 
It proves an actual minrey and the évidence of permanent natural objecta to 
show where the Wack oak once actually stood, which, wherever it stood, 
would be the terminus and control the distance mentioned in the deed." 

According to this position, therefore, resort may be had to the 
reversing process to make such location, if the posterior line has an 
advantage over the prior line in point of certainty and cannot be had 
unless such is the case. The advantage may go so far, as in the fîrst 
of the two examples referred to, that the location cannot be made 
without resorting to the reversing process. This, however, is not 
essential. It is sufHcient that in some particular the advantage in 
point of certainty exists. In the absence of such advantage, the 
value of the order called for and of a call for course and distance is 
such that the one and the other, so far as possible, should be adhered 
to. That such is the reasoning upon which the position taken is 
based appears from the words in which Judge Rufifin announced his 
conclusion, which are as follows : 

"But there is no such évidence in this case, and in the absence of It there 
ig nothing inore to show that the niistake was made in the description of the 
second Une than It exists In that of the thlrd Une. A mistake was certainly 
made in the one or the other. In whicli? is the question. The one liue has 
a certain beginning and the other has a certain ending, and tliey meet at the 
same point, and that point of meeting is uncertaln. It cannot be rendered 
more certain by running it from either of the given points, and therefore we 
are not at liberty to resort to the description of the latter line to control 
that of the prior Une, but must lay down tlie prior one from its own descrip- 
tion. Because It is prior it controls the next line, since that begins where 
the other ends." 

This décision of the Suprême Court of North Carolina has been 
followed by a number of other décisions in the same jurisdiction, 
amongst which may be cited the décisions in the following cases, 
to wit: Safret v. Hartman, 52 N. C. 203; Norwood v. Crawford, 114 
N. C. 513, 19 S. E. 349 ; Duncan v. Hall, 117 N. C. 443, 23 S. E. 
362. 

In the case of Safret v. Hartman, Pearson, C. J., in referring to the 
décision in Harry v. Graham, said : 

"It Is decided in that case that a posterior Une could not be reversed. In 
order by its intersection with the prior line to show the corners, unless such 
posterior line was certain, because to do so would be to extend the distance 
of the prior by the course of the posterior Une. . The claîui of mistake resting 
on the one or the other being equal, It was deemed proper to follow the order 
In which the survey was made." 

He said that resort could not be had to the reversing process "un- 
less such posterior line was certain." 

In the case of Norwood v. Crawford, Judge Avery said: 

"Where by running with the calls a différent resuit from that attained by 
reversing is necess'arily reached or may ensue, the safer and more certain 
raethod of following the order of the original survey by the interested parties 
who directed It is as a rule adopted. We find no case in our Reports where 
this court has given Its sanction to the correctness of a sairvey made by re- 
versing the line from a imown beginning corner. The rule is to run with the 
oalls in regular order from a knovvn beginning, and to resort to the test of 
reversing in the subséquent progress around the boundary only where the 
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terminus of a call cannot be ascertained by running forward, but can be flxed 
with absolute certainty by running reversely tlie next sueceeding Une." 

And again: 

"The invariable nile seems to reqnire tbat tlie lines shall be run from a 
Imown begiiinlng, acoording to the direction and distance, if given, in the order 
in which tlie parties originally ran and arrangea tiiem ; but if a call is reached 
in the regular order which either by a failure to specify distance or by fîxing 
the corner on a Une of another tract makes its terminus uncertain, and by 
reversing the next sueceeding Une and from a known point the location of the 
Une or point called for can be made certain, then that mode of surveying 
becomes proper only because It plainly tends to the attalnuient of the lead- 
ing object in making ail surveys — certainty of location. If, for instance, the 
first call in the deed by which the surveyor ran had bcen for a point in the 
Une of another tract, and theuce with said Une a given distance to a third 
corner, which was admitted to be at a certain point on second Une, it would 
hâve been proper to bave reversed the call from the third corner, so as to as- 
certain the point at which a prolongation of the flrst Une would intersect 
with that of the adjacent tract The same course would be pursued, and 
for a simllar reas'on, where in the case supposed course, but not distance, was 
given in the first call, and the Une of the ad.iarent tract was known to be 
marked from the third corner to a point at which, running by course, the 
first Une would intersect it." 

In the first of thèse two quotations he said that resort could be had 
to the reversing process "only where the terminus of the call cannot 
be ascertained by running forward, but can be fixed with absolute 
certainty by running reversely the next sueceeding line"; and, in 
the second, that it can be had "if a call is reached in the regular order 
which either by failure to specify distance or by fixing the corner on 
a line of another tract makes the terminus uncertain, and by reversing 
the next sueceeding call from a known point the location of the line 
or point called for can be made certain." This would seem to limit 
the right to resort to said process to a case coming within the first 
example stated by Judge Ruffin in Harry v. Graham in illustration 
of the position taken by him therein. 

In the case of Duncan v. Hall, Judge Avery said: 

"In determining which is correct, the courts proceed upon the idea that the 
object of légal Investigation and inquiry is to lind the lines and corners and 
monuments which were agreed upon by the parties to the original convey- 
ance, and that in order to attaln that object the lines should be run in the 
direction and order adopted by them. There are some exceptional instances 
in which it is manifest that reversing a line is a more certain means of as- 
certaining the location of a prior line than the description of such prior Une 
given in the deed, but such cases are rare exceptions to a well-established 
gênerai rule. The gênerai i-ule is an established law of évidence, adopted as 
best calculated to ascertain what was the intention to be conveyed; and it 
is incumbent on a party asking the courts to départ from it to show facts 
which bring the particular case within the exceptions to the rule." 

Hère he said that resort could be had to the reversing process if it 
was a "more certain means of ascertaining the location of a prior 
line than the description of such prior line given in the deed." The 
position thus taken is substantially that taken in Harry v. Graham. 
It will be noted that it is laid down that cases where resort should 
be had to the reversing process "are rare exceptions to a well- 
established gênerai rule." 
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■ This line of décisions gives us the North Carolina rule on the sub- 
j'ect. It is not necessary to consider the décisions in other juris- 
dictions in like détail ; for 5 Cyc. p, 878, undertakes to state the rule 
to be deduced from ail the décisions on the subject, which is sub- 
stantially the same as the North Carolina rule; It uses thèse words : 

"Where a disputed or lost ]lne or corner can tliereby be established more 
nearly in confomiity with tbe ternis of the instrument and with the intent 
ut the parties as gathered therefrom, it is compétent to ascertain such iine 
or corner by flrst ascertalning the position of some other bound and tracing 
the baclî line. from that by reverslng the course and distance; but a line 
vvill not bè reversed for the purpose of showing the termlnation of a prier 
line, unless the description of the posterior line is more deflnite than that of 
the prior Une, and a mistake in the prior line can be clearly shown." 

An illustration as to where resort may be had to the reversing 
process because the posterior line bas an advantage over the prior 
line in point of certainty différent from those given in Harry v. Gra- 
ham may be found in the case of Swenson v. Willsford, 84 Tex. 424, 
19 S. W. 613. It involved the location of the boundary of a four-sided 
body of land on the east side of the Colorado river, known as "survey 
No. 52." The boundary began at the southwest corner of survey 
No. 53, on the east bank of said river, and ran thence down the river 
with its meanders to the northwest corner of survey No. 51, thence 
east 7,411 varas, thence north 2,450 varas, and thence west 8,098 
varas, to the beginning. The north line of the survey, as thus called 
for, was 8,098 varas, and that of the south line 7,411 varas. The 
northwest and southwest corners : on the river were known. If the 
boundary was located by running the calls in direct order, the north 
line was 1,000 varas longer than called for; and if by running them in 
reverse order, the south line was 1,000 varas shorter. The question 
was as to the order in which the lines should be run, and hence which 
line should yield, whether the south or prior line, or the north or 
posterior line. It was held that the lines should be run in reverse 
order, and that the south or prior Hne should yield. It was so held 
because the évidence was that the north or posterior line had been 
actually run at the time of the survey, and the south or prior line 
had not been so run. In afïirming the judgment of the lower court, 
Tarlton, J., said : 

"There was évidence tendlng to show that the north line, which the court, 
disregarding the order of the calls in the fleld notes, chose to follow in fixing 
the survey preferably to the south line, was actually surveyed ; whereas it 
is certain that the south line was never actually traced by the surveyor. 
The court, it is faîr to infer, was influenced in its conclusion by this évidence, 
and applied the rule requiring it to follow in the footsteps of the surveyor." 

The case of Ayers v. Watson, 137 U. S. 584, 11 Sup. Ct. SOI, 34 
L,. Ed. 803, referred to in the former opinion, vvould seem to come 
within the first example stated by Judge' Rufïïn in Harry v. Graham, 
which is a case where the boundary cannot be located by pursuing 
the direct order, but can be located by pursuing the reverse order. 
Mr. Justice Bradley said : 

"The judge was right in holding as he did, and in instructing the jury that 
the beginning corner of a survey does not control more than any other corner 
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actually well ascertained, and that we are not constrained to foUow the calls 
of the grant in the order sald calls stand in the field notes, but are permitted 
to reverse the calls and trace the Unes the other way, and shonld do so when- 
ever by so doing the land embraced would most nearly harmonlze ail the calls 
and the objeets of the grant. If an insurmountabie difficulty is met with in 
running the Unes in one direction, and is entirely obviated by running them in 
the reverse direction, and ail the known calls of the survey are harmonized by 
the latter course, it is only a dictate of conmion sensé to foUow it." 

In running the lines of the boundary involved in that case in direct 
order, an "insurmountabie difîfîculty" was met with. The west Une 
from the pecan tree, the beginning corner on the river, and the north 
line from the end tliereof, could be run according to the courses and 
distances given in the boundary ; but the northeast corner, two small 
hackberries, called for as the end of the second or north hne, and the 
easterly line from that corner to the box elder tree on the river, 
could not be found. It was necessary to find that corner and line in 
order to locate the boundary. The difficulty of finding them was in- 
surmountabie by running the lines in direct order. In that condition 
of things a random line was run across the front of the boundary from 
the western line the distance usually taken for an 11 league survey — 
the size of the survey in question — and a blazed line running north 
and south was found. This line was followed south to the river, 
where was found the box elder tree. Starting from this corner and 
running north or backwards thei distance called for the easterly line, 
two small hackberries, each marked on the inside with old blazes 
facing each other, were found. The hackberries were 4,000 varas 
short of reaching the point where the second line terminated, running 
in direct order. It was held that the boundary should be located 
by running the lines in reverse order, thus shortening the first line 
i.'OOO varas. 

It is now time: to take up the relevant Kentucky décisions, other 
than Creech v. Johnson, and ascertain what rule they lay down on 
the subject. Judge Hobson, in that case, as justifying the use therein 
made of the reversing process, cited the two cases of Thornberry v. 
Churchill, 4 T. B. Mon. 35, 16 Am. Dec. 125, and Pearson v. Baker, 
4 Dana, 321. Counsel for défendant, as justifying the use made of 
said process by the fourth hypothesis, rely mainly on the two earlier 
cases of Beckley v. Bryan, Sneed 91, and Bryan v. Beckley, Litt. 
Sel. Cas. 91, 12 Am. Dec. 276. What déduction, then, is to be made 
from thèse four cases? 

The historical method requires that we should dispose of the two 
latter ones fîrst. They involved the location of the same boundary of 
land. They were two appeals of the same case. The décision in the 
fîrst case was rendered November, 1801, and that in the second No- 
vember, 1809, eight years later. The décision in the latter case, 
however, was not pubHshed until 1834, long after décisions subse- 
quently rendered in other cases had been published. It was pub- 
lished then, along with other omitted décisions, pursuant to an act of 
the Législature. The boundary whose location was involved in said 
cases was that of a four-sided body of land, or one consisting of four 
lines. The calls therefor as they appeared in the certifîcate of survey 



750 141 FEDERAL REPORTER. 

and patent are not gîven in the report of either case, and it cannot 
be readily made out from either just how they did so appear. As 
near as I can make it out, this is how it was : Beginning at a white 
walnut and hoopwood, and running thence with the Une of William 

Preston S. 45° W. 500 pôles, to trees; thence N. 70° W. 600 

pôles, to trees ; thence N. 20° E. 460 pôles, to an elm, buck- 

eye, and ash; thence S. 70° E. 800 pôles, to the beginning. The 
trees marking the second and third corners, which were named in the 
certificate of survey and patent, but which are not named in either 
report, were nonextant. Those marking the beginning and fourth 
corners were extant. The first line, from the beginning corner to the 
second corner was visible ; i. e., could be traced on the ground by 
visible marks, probably marked trees. It was the longer line of the 
adjoining survey of William Preston. The call for S. 45° W. corre- 
sponded with the course of that line as so marked. The call for the 
fourth line, running from the elm, buckeye, and ash, the fourth corner, 
to the white walnut and hoopwood at the beginning corner, was, as 
stated, S. 70° E. 800 pôles. Such however, was not the real course or 
distance of said line. As it really was, it departed from the call 
as to both course and distance. The departure as to course was 
perhaps as much as 2}^ degrees, and that as to distance 184 pôles ; 
the real distance being 984 pôles, instead of 800, as called for. The 
fact as to departure of this line from the call as to course was not 
known on the first appeal, but was known on the second. It was 
known on the fîrst appeal that the distance of the fourth line was 
greater than called for, but it was not known that it was as great as it 
really was. The course thereof was supposed to be as called for. 
According to the calls, the second line (which was N. 70° W.) and the 
fourth line (which was S. 70° E.) were parallel. But, if the fourth 
line was run as it really was and the second line as called for, the two 
fines would not be parallel. According to the calls, the second line 
was 200 pôles shorter than the fourth line, and, of course, the second 
line, located as called for, would hâve been 384 pôles shorter than the 
fourth line as its length really was. The boundary purported to con- 
tain 2,000 acres. In fact, located as it was decided it should be, it 
contained "much surplus." No importance seems to hâve been at- 
tached on either appeal to the fact that the first line was visibly 
marked and hence fixed as to course, which fixed also the location ot 
the second corner in so far as direction from the beginning corner 
was concerned. It seems to hâve been treated as a case involving the 
location of three lines ihtervening between extant corners and two 
nonextant corners at their points of connection with each other. No 
connectioncould be made between the beginning and fourth corners 
by running said three intervening lines according to the courses and 
distances called for. The question then was how the connection 
should be made — on the first appeal, under the facts as they were then 
understood to be ; on the second appeal, under the facts as they really 
were. On the first appeal it was held that the connection should be 
made. in this way, to wit: 
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"Aa to ascertaining Beckley's lost corners and Unes, the meaning of the 
court is, from hls northwestwardly corner, an elm, buckeye, and ash, extend a 
Une S. 20° W. 460 pôles. From his eastwardly corner, a white walnut and 
hoopwood, extend a Une Southwest, with a Une styled in his grant WiUiam 
Preston's, 500 pôles. ïhe extremities of thèse two extended Unes wUl be the 
lost corners, and then connect thèse corners with a Une running parallel to 
the Une which connects the two first-mentioned corners, and the survey will 
be closed." 

This conclusion was reached after considering generally the sub- 
ject as to how lines intervening between extant corners of a boundary 
of land and the nonextant corners at their points of connection with 
each other shoiild be located and laying down gênerai rules appli- 
cable to the différent situations or conditions that might exist. Three 
such gênerai rules were thus laid down, as follows, to wit : 

(1) If it is possible to make a connection between the extant corners 
by locating the intervening lines according to the courses and dis- 
tances called for, then such lines and nonextant corners should be 
thus located. The gênerai principle in pursuance to which this rule 
was laid down was that : 

"Nothing but necessity will justify departure either from course or dis- 
tance." 

(2) If it is not possible to make a connection between said extant 
corners in this way, and it is possible to make it by locating the inter- 
vening lines according to courses called for, departing from the call? 
as to one or more of the distances, then said lines and nonextant 
corners should be thus located. The gênerai principle in pursuance 
to which this was laid down was that: 

"When a departure from either course or distance becomes necessary, rea- 
son as well as law seems to suggest that the distances taken in our mode of 
mensuration ought to yield, as being much the more uncertain of the two." 

(3) If, however, it is not possible to make the connection in eithet 
of thèse two ways, then said intervening lines and nonextant corners 
should be located by departing from the calls as to both courses and 
distances the extent necessary to make the connection. The gênerai 
principle in pursuance to which this rule was laid down is implied in 
that in pursuance to which the fîrst one was laid down, to wit : 
Necessity will justify departure from both course and distance. 

To the second of thèse gênerai rules two subrules were laid down. 
The first one had application where there were three or more inter- 
vening linËs and two or more nonextant corners ; the second, where 
there were but two intervening lines and a single nonextant corner. 
The first one was stated in thèse words : 

"But, If the courses and distances thui? nm do not close the survey, It must 
be accompllshed by running the same courses and either lengthening or 
shortening the distances, as each case inay require, and In proportion to the 
length of each Une as called for in the plat and certifitate." 

Or again in thèse words : 

"But when two or more corners are missing, and running the distances 
called for in the plat and certificate of survey wîil not close, then the length 
of each Une can ouly be determined by calculatiou." 
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The second one was stated in thèse words: 

"When there Is bnt one corner of a survey lost, the courses ealled for In the 
plat and certiflcate of sarvey ougbt only to be regarded, and nothing more 
is neeessary than to extend those courses from the adjacent corners, whioli 
remaln untll they intersect each other, and the place of intersection will 
be the situation of the corner to be ascertained." 

Just hère, in passing, it should be noted that this subrule after- 
wards became firmly fixed in Kentucky law. In the case of Haggan 
V. Wood, Sneed, 273, it was said : 

"Conformably wlth principles formerly established by this court In sucli 
cases, a Une should be extended north from Rees' said corner so far that a 
line extended west from the said walhut tree will intersect it, and this In- 
tersection should be considered as the place where the lost hoopwood stood." 

In the case of Wishart v. Cosby, 1 A. K. Marsh. 383, Judge 
Owsley said: 

"There could not be a doubt, from the repeated décisions of this court, but 
that the intersection of the lines from the northeast corner and the south- 
west corner should l'orm the northwestern boundary of Cosby's claim." 

In the case of Mercer v. Bâte, 4 J. J. Marsh. 339, Judge Robertson 
said : 

"The counsel for the appellant urge the analogy between this case and 
that of Beckley v. Bryan and Eansdale, reported in printed décisions by Sneed 
(page 91) ; and they Insist that to flnd the white oak corner the patent courses 
s'hould be reversed, and that wherever a Une from M. will strike one from D., 
pursuing the reversed courses In tlie patent, the law there fixes the corner. 
The cases are not analogous, and therefore the argument, although it was' in- 
génions apd able, is not applicable. If we hâve not been mistaken in the 
foregoing vlew, there is no necessity for res«rting to that species of légal 
construction which the authorlty of the case in printed décisions and of many 
subséquent cases prescribes." 

To the fîrst one of thèse two subrules an exception having appli- 
cation to a boundary which had four corners only was laid down in 
thèse words : 

"It may be supposed that where two corners of a survey are lost which 
has only four corners, and the distance between the remaining corners is 
greater or less than the distance ealled for in the plat and certiflcate of sur- 
vey, the three lost lines should be extended on their respective courses so 
as to bear a just proportion to the remaining line, which would, Indeed, be 
in conformity to the gênerai rule just prescrlbed; at least, the same eflfect 
would be presiumed as if the rule had been literally applied. But it is con- 
ceived by the court that the remaining line, being ether longer or shorter than 
is expresSed in the plat and certiflcate of survey, ought to be presumed to 
hâve happened by mistake, which could necessarily hâve affected only the 
length of the opposite line. Therefore the presumptlon cannot be carried 
further, in violation of the lengths of the other two lost lines, than as speci- 
fled in the plat and certiflcate of survey, and, therefore, that every such cas» 
must be an exception to the rule ; that is to say, the two lost lines which are 
to run from the remaining corners ought to bé extended on the courses and 
to the distances ealled for in the plat and certiflcate of suiwey, making 
proper allowance on eaeh line for the unevenne.'SS of the ground over whieli 
it passes, and also to préserve the course of the other lost line as ealled for in 
tlie same. The propriety of the exception will be further evinced by con- 
sidering that the gênerai rule arlses principally from the necessity of the 
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cases to whlch It is applled, but in the cases to which the exception Is ap- 
plied the necesslty does not exist, and surely notbing but necesslty will justify 
a departure from either course or distance." 

Indeed, it would seem that in such a case the connection could 
not be made by following the courses of ail three Unes without limit- 
ing the change in distance to the Hne opposite to that in which the 
mistake of distance was made, and that necesslty wonld require that 
it be so confined. The case in hand was treated as coming within said 
exception — i. e., as involving the location of three intervening Unes 
and two nonextant corners of a four-cornered boundary — and hence 
said Unes and corners were located in accordance therewith. The 
case, however, was not without a feature that might be thought to 
hâve warranted its being treated as coming within the second sub- 
rule ; i. e., as involving the location of two intervening lines and one 
nonextant corner, to wit, the second and third lines and the third 
corner. This feature was the visibly marked line of the adjoining 
survey of William Preston, a part of which constituted the first line 
and in which the second corner was located. It fixed the course of 
that line and the direction of that corner from the beginning corner. 
That line and corner lacked fixity or extantness only in so far as 
distance from the beginning corner was concerned. That was left 
to be determined alone by the call, according to which it was ôOO 
pôles. If this view of the matter should be correct, the direction 
given as to how the location should be made, quoted above, amounted 
practically to a direction .that it be made in accordance with said 
second subrule. It was no more than it would hâve been had the 
direction been to begin in Preston's line 500 pôles from the beginning 
corner, and run thence a line parallel with the fourth Hne until it 
intersected the third hne run the reverse of the course called for. The 
point of intersection would hâve been at the distance called for as to 
the third line had there been no mistake in the course called for as to 
the fourth line. The language quoted from the opinion of Judge 
Robertson in Mercer v. Bâte would seem to indicate that he so con- 
strued that décision. 

This analysis so far of the case of Beckley v. Bryan places us in 
position to estimate its bearing on the question in hand ; i. e., when is 
it proper, in locating the lines of a boundary of land intervening be- 
tween extant corners and nonextant corners at their points of con- 
nection with each other, to run said lines, or some of them, the re- 
verse of the order and of the courses called for. It will be noted 
that by the location directed to be made in that case the third line 
was run the reverse of the course called for ; that by every other loca- 
tion made according to the exception to the fîrst of said two subrules, 
in a case coming within it, the third line had to be run the reverse 
of the course called for in order to make it ; and that in every location 
made according to the second of said two subrules the posterior 
line, the second of the two intervening lines, had to be run the re- 
verse of the course called for in order to make it. It is possible, if 
not probable, that in many cases coming within the fîrst of said two 
subrules, and not within said exception, one or more of the inter- 
141 F.— 48 
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vening lines had to be run the reverse of the course called for, and, 
if more than one, as a matter of course, that those lines had to be 
run also in reverse order, in ordef to make a location in accordance 
with said subrule. This being so, the deposit from the case of Beck- 
ley V. Bryan is this: That resort should be had to the reversing 
process in locating such intervening lines and nonextant corners oî 
a boundary of land whenever it is necessary to resort thereto in order 
to comply with said second gênerai rule; i. e., to make a location 
of said intervening lines according to the courses called for, departing 
from the calls as to one or more of the distances and to the extent 
that it is necessary to make such a location. That it was felt that 
such was the précipitation from it is évident from the fact that 
amongst other premises stated at the beginning of the opinion was 
this one, to wit : 

"That this court cannot discover, from the land law or from the nature of 
the case, that the corner of a survey whlch Is made the beginning in the plat 
and certiflcate of survey is of any hlgher dignity or of greater importance 
in any point of view than one of the other corners, nor in this respect that 
the surveyor was subjected to the direction of the owner ; but it rather seems 
that the surveyor was, and ought to hâve been, left at discrétion to fix on 
the corner of a survey for a beginning which might afterwards be the most 
easily found, or which could be described with the greatest certainty, with- 
out Consulting the owner, or giving a préférence to the beginning called for in 
his entry, when survey was founded on an entry. And, for siniilar reasons, 
it seems that it was also at the discrétion of the surveyor, when he was in- 
serting the other corners, in the plat and certiflcate, to proeeed either to the 
right band or to the left from the corner he chose to name flrst." 

The raison d'être of this premise must hâve been an anticipated 
objection to the second gênerai rule, about to be laid down, that it 
involved a resort to a greater or less extent to the reversing process 
in order to make a location in accordance with it. 

One other matter remains to be noticed in order to a complète 
appraisement of this case. As heretofore stated, the boundary of 
land involved therein was said to contain 2,000 acres ; but, located 
as it was decided it should be, it contained "much surplus." That 
there was nothing in this considération to afifect the propriety of the 
location made, this other premise was laid down, to wit : 

"There is but one species of cases In which any court of justice is author- 
ized by our land law to dlvest the owner of a survey of the surplus Included 
within its boundaries, namely, where the survey was made posterior to an 
entry made by auother person on the same land, and to do more would be uu- 
equal and unjust, inasmuch as a survey which is too small cannot be en- 
larged." 

Now, theh, as to the décision on the second appeal in Bryan v. 
Bèckley. The only question involved in that appeal, over and above 
what was involved in the fîrst one, was as to the effect, if any, that 
should be given to the considération that the real course of the fourth 
line was not as called for, and the excess of the real distance thereof 
over that called for was greater than it was understood to be on the 
first appeal. Of course, there was nothing in the greater excess of 
distance to cause a location différent in any particular from that which 
was held to be the proper one in the first appeal. How as to the 
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variation of the real course from that called for? The existence of 
this variation prevented a connection of the ends of the fîrst and third 
lines, run, the fîrst the course and distance called for, and the third 
the reverse of the course and the distance called for, by a Une run the 
course called for. It is probable that the ends of thèse two lines 
thus run could hâve been connected by a Hne run the real course of 
the fourth line— i. e., parallel to its real course — thus imparting to 
the second Une the mistake in course as to the fourth line as well as 
to the mistake in distance. In order to connect the fîrst and third 
lines by a line run according to the course called for, it was necessary 
to either lengthen the third line or shorten the fîrst one. The con- 
nection could be made in either way and thus bring about a location of 
ail three lines according to the courses called for. There were thus 
two ways of so locating said three lines. The problem before the 
court, therefore, was as to whether the mistake as to course in the 
fourth line should be imparted to the second line, and it run the real 
course of the fourth line, and hence parallel to it ; and, if not, which of 
said two alternative ways of locating said three lines according to the 
courses called for should be adopted. Its freedom of action in solv- 
ing was limited by the décision on the former appeal. It was bound 
by the rules laid down and principles recognized on the former ap- 
peal, so far as they applied to the case under its changed aspect. 
Chief Justice Bibb stated this in thèse words : 

"It l8 distinctly to be understood that we feel ourselves bound to adhère 
to the principles of the former décision, as well because we are fuUy per- 
Buaded that they are correct in tbemselves, as because, if they were not or- 
thodox, we bave no lawful power to change or oppugn tbeir application to 
this controversy. So far as tUey apply, we disclaim ail and every authority 
to counteract them by any otlier. If the case, in its new featuras, can be ad- 
justed according to the principles of the former décision taken in tbeir true 
spirit and effect, then assuredly It must be so decided. Where those prin- 
ciples fall short, others apposite and coadjutant may be applied." 

Amongst the other rules laid down on the fîrst appeal which it thus 
felt itself bound by was the second gênerai rule, which required that 
the lines of a boundary of land intervening between extant corners 
and the nonextant corner or corners at their points of connection 
with each other should be located by running those lines the courses 
called for, if the location could thus be made, and could not be made 
by running them the courses and distances called for. It regarded 
that this rule as thus laid down required that in every instance where 
said intervening lines and nonextant corner or corners could thus be 
located and could not be located in the other way, they should be 
so located, and that there was no exception whatever to it. The only 
thing which it considered would authorize a departure from it was 
"inévitable necessity"; and, whilst "inévitable necessity" is not de- 
fined, I take it that by it was meant an impossibility of locating said 
lines in accordance with said rule. If this is so, then "inévitable 
necessity" was not an exception to the rule, but a Hmitation upon it. 
With this view of the matter, of course, the court was bound to hold 
that the lines and corners whose location was involved therein should 
not be located in the fîrst of the three ways suggested above ; i. e.. 
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by imparting tlie mistake as to course in the fourth line to the second 
line, and running it, not the course called for, but the real course of 
the fourth line, and hence parallel to it. For "inévitable necessity" 
did not, as the court looked at it, require that the course called for 
as to the second line should be disregarded. It could be located ac- 
cording to the course called for in either one of the two other ways 
of making the location suggested above. Judge Bibb said: 

"If any Intention of departing from course, except from Inévitable neces- 
sity, had been intended, tbe direction to connect tlie extremlties of the two 
Unes, the one of 500 polesi and the other of 460 pôles, would hâve been nuga- 
tory; for a line run from those extremities to connect them would hâve 
closed the survey. But so to connect the Unes did not comport with the view» 
and intention of the court. Sueh a connection might hâve, and in fact would 
bave, produced a departure from the patent course expressed for that line." 

There was, therefore, nothing left to be donc but to choose be- 
tween said two other ways of making the location. The court held 
that the location should be made by shortening the first line. The 
ground upon which it so held was that this way was against the 
claimant of the land. Judge Bibb said: 

"The length of one or the other of the lines of 500 pôles or of 460 pôles— 
that Is to say, of A, B, or E, C — must be departed from, and then the length 
■of the one which is made to yield must be determined hy caleulation. We 
say the one or the other, because there is no necessity for both to yield, and to 
make them both do so would be a departure from tlie spirit of the first and 
flfth prlnclples, and to the second case put, in the section just alluded to. A 
departure from distance, even, ought not to be indulged farther than neces- 
sary. A departure in the distance of both lines is not necessary. Either 
lengthening the line of 460 pôles, or shortening that of 500 pôles, will do ; and 
the section directs a lengthening or shortening, but not to do both, unless up- 
on necessity. The former opinion excludes the idea of deciding the matter 
i)y going around from the beginning called for In the grant, in the progress- 
ive order of the courses and distances therein recited. because, by the fourth 
section of the opinion, it is clearly to be understood that the order of the 
courses in the certiflcate of survey is no évidence that the same order was ol> 
served in executing the survey. But there is a principle of equity which seems 
to be décisive on this subject, namely, that a complainant in equity ought not 
to hâve relief farther than his claim is reasonably certain. Now it is évident 
that if from the extremity of the line of 400 pôles (from C) a line is extended 
the patent course to Intersect the line of 500 pôles (A, B, shortened), and 
from the extremity (B) of the line of 500 pôles a Une be extended the patent 
course to intersect the Une of 400 pôles (E, C) extended, the claim to ail the 
land between those two liiies Is in dubio; that land may bave been excluded 
or included by the grant. And this argument would apply also to the exten- 
sion and diminution of the distances on the lines E, C, and A, B, in equal pro- 
portions. But as to ail the lands wliich would be included by retaining the 
Une of 460 pôles in length, and reducing the Une of 500 pôles by caleulation to 
close the survey, the grant would be certain in every part, and for that only 
the claim should be established." 

In so holding a portion of the visibly marked line of Preston called 
for as constituting the first line was thrown out of the boundary. 
That line, notwithstanding the advantage it had over the third line, 
in that it was marked upon the ground, coinciding as marked with 
the call for course, was treated as of no greater value than said 
third line. The décision in the second appeal, therefore, makes no 
advance over that in the first as to the contingency in which resort 
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should be had to the reversing process in locating such intervcning 
lines and nonextant corners of a boundary of land. It simply recog- 
nizes the same contingency as that which was the outgrowth of the 
décision on the first appeal. It, however, makes a greater use of the 
reversing process. The décision on the first appeal required only 
that the third line should be run the reverse of the course called for ; 
that on the second, that the second and third lines should be run 
in reverse order, and each the reverse of the course called for. 

The advance which Bryan v. Beckley made upon Beckley v. Bryan 
was in its interprétation o£ the second gênerai rule laid down in the 
latter case and its détermination as to which of the two alternative 
ways of making a location according to said rule should be chosen. 
It held generally that said rule required that no departure should be 
made from it save in the case of "inévitable necessity," and particu- 
larly that in case of a boundary of a four-sided body of land a mistake 
in the call for course of the lina Connecting the two extant corners, 
thereof was not sufficient ground for departing from the call as to 
course for the opposite line Connecting the other two corners which 
were nonextant, though mistake in distance was sufficient ground for 
departure from distance. As to choosing between the two alternative 
ways of making a location according to said rule, it held that way 
should be chosen which was most against the claimant, even though 
the efïect of such choice was to throw out a portion of a visibly 
marked line in the boundary of said land. 

Now, then, as to the two cases cited by Judge Hobson in Creech 
V. Johnson : Neither one of thèse two cases makes any advance 
upon Beckley v. Bryan as, to the contingency in which resort should 
be had to the reversing process in locating such intervening lines 
and nonextant corners of a boundary of land. They each make use 
of the reversing process in the same contingency in which it was 
used in said case, to wit, to make a location of said lines according to 
the courses called for; it not being possible to make the location ac- 
cording to both courses and distances called for. 

The case of Thornberry v. Churchill was another instance to those 
already referred to o£ an application of the second subrule to said 
second gênerai rule laid down in Beckley v. Bryan. It involved the 
location of a portion of a boundary of a four-sided body of land, the 
same as in Beckley v. Bryan and Bryan v. Beckley. The boundary 
was as follows, to wit : 

"Beginnlng at a poplar and beech, corner to William Fleming and Henry 
Harrison; and with Harrison's line N. 80° E. 80 pôles, to a beech in William 
Bryant'8 Une; with tlie same south 228 pôles, to a beech in William Pope's 
line ; and with the same west 297 pôles, to a white oak and poplar in Flem- 
ing's line ; and with the same N. 45° E. 300 pôles, to the beginnlng." 

There was but a single corner nonextant. The beginnlng, second, 
and fourth corners were extant. There were some variations be- 
tween the calls for the second and fourth corners and the facts ; but 
they were not regarded as rendering the corners nonextant. This, of 
course, fixed the location of the first and fourth lines. According to 
the calls, the third corner, a beech, was at the junction of the west 
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line of the adjoining survey of Bryant and of the north line of the ad- 
joining survey of Pope. It was nonextant, because the beech could 
net be found and tliere was no junction of said two lines of said two 
adjoining surveys. This was because the Bryant survey was east 
and north of the Pope survey, or the Pope survey was south and 
west of the Bryant survey. Hence it was, as stated, a case within the 
first subrule to the second gênerai rule stated in Beckley v. Bryan. 
That rule required that the second line should be run south from the 
second corner with Bryant's line as far as it went, and the third line 
should be run east the reverse of the course called for from the 
fourth corner with Pope's line as far as it went, and that the two lines 
should be extended until they intersected. It was in justification of 
the use of the reversing process in making such a location of the 
intervening lines and nonextant corner in such a case that Judge 
Bibb, then Chief Justice, said; 

"The onler In wliich the surveyor gave the lines and corners in hifs eertlfi- 
cate of survey Is of no importance. To Qnd the position of the survey by re- 
versing the courses is as îawful and persuasive as by following tlie order In 
the certllicate of survey. The cases adjudged upon that point are coiiforma- 
ble to reason and practical utility in guardlng against mistalies and destruc- 
tion of corners by fraud, accident, and the éléments." 

In fact, owing to the fixity of the west line of Bryant's survey and 
of the north line of Pope's survey, it was impossible to fully locate the 
lines and corners in question in said case in any other way than was 
adopted. 

The case of Pearson v. Baker was like Bryan v. Beckley, in that it 
was possible to make two locations of the intervening lines and non- 
extant corners according to the courses called for as to said lines, 
departing from the distances to a certain extent, which were treated 
at the only alternative locations thereof; and it was held, as in that 
case, that that location should be adopted which was against the 
claimant. It involved the location of four intervening lines and three 
nonextant corners of a boundary of a ten-sided body of land, and 
hence came within the first subrule to the second gênerai rule laid 
down in Beckley v. Bryan, but not within the exception thereto. 
The departure from distance, however was not distributed proportion- 
ately amongst said four lines, as seems to be required^by said first 
subrule. Indeed, I do not see how it was possible to so distribute 
and yet comply with said second gênerai rule. It was confined to one 
of said four lines. The extant corners were the first, second, third, 
fourth, and fifth, at the beginning, and the ninth and tenth, at the end. 
The nonextant corners were the sixth, seventh, and eighth, and the 
portion of the boundary whose location was involved was, therefore, 
the fifth, sixth, seventh, and eighth lines, and the sixth, seventh, and 
eighth corners. One of the two alternative locations thereof referred 
to above is referred to by Judge Ewing in thèse words : 

"By extending the line from the fifth corner, which Is found, towards th» 
sixth, the distance called for In the patent, preserving the course of it and 
the subséquent lines, the survey would close ; but the opposite line or lines 
from the seventh to the eighth and from the eighth to the ninth corner» 
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wouia be longer than the distances called for in the patent by some 50 or 
60 pôles each." 

The other is referred to by him in thèse words : 

"If tliose Unes are reversed, and the distances called for in tlie patent run, 
preserving the courses called for, the opposite Une or Unes from the fifth 
towards the sixth corner will be contracted some 60 or 70 pôles short o£ the 
distance called for." 

He stated the question in the case in tliese words : 

"And the only question is whether the Une from the fifth to the sixth corner 
shall be extended the fuU distance called for, whieh, by proservlng the cour- 
ses, would make the opposite Unes longer than called for; or whether those 
Unes should be contracted to the true distance called for by reversing the 
courses, which would contract the Une from the fifth towards the sixth corner 
some 60 or 70 pôles shorter than called for." 

The second of thèse two alternative locations, on its face, involved 
a resort to the reversing process in order to make it. According- to 
it, the four Unes would be run in reverse order, and each one the 
reverse of the course called for. Apparently, at least, the first one 
did not involve a resort thereto. But, as far as I can make it out, it 
would seem that it did, though not to so great an extent as the 
second one. It involved that the eighth Une should be run the re- 
verse of the course called for until it intersected the seventh line 
run, together with the fifth and sixth, the course called for ; the latter 
two the distance called for, also. I do not see how the courses of 
ail four Unes under this location could otherwise be preserved. It 
was held that the second of thèse two locations should be made. 
This was on the ground that it was against the claimant of the 
boundary. There was, however, another circumstance that might be 
thought to hâve favored the location. It was that, according to it, 
the distances of aU the Unes were preserved save as to one, the 
sixth ; whereas, according to the other, the distances of two of the 
Unes, the seventh and eighth, were not preserved. 

In estimating the value of this décision it should be noted that it 
was emphasized by Judge Ewing that there was an entire absence of 
any circumstance other than the one which controlled the décision to 
aiïect the choice between the two locations. This he did in thèse 
words : 

"The quantity embraced in the survey by adopting either of thèse modes 
of construction is not glven ; nor does it appear whether there will he a sur- 
plus, the true quantity or a failure of quantity, by adopting one mode or the 
other; nor are the true distances or courses of the opposite Unes which are 
.found glven ; nor is there any other circumstance which might produce a pré- 
pondérance of presumption in favor of one mode of construction or the other. 
In this naKed attitude of the case, we are called upon to détermine which 
mode of construction shall be adopted to find the true position of the lost 
corners." 

The principles which he regarded as appUcable to the cases, Umit- 
ing the choice of location to the two stated and determining the choice 
between thera, were stated in thèse words : 

"First In gênerai, distance yields to course, or, in the absence of any cir- 
cumstance bringing the mind to a eontrary conclusion, the courses shall be 
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flrst pursued, contracting or extendlng the distances, as the case may require,. 
to make the survey close. Litt Sel. Cas. 91 [12 Am. Dec. 276]. 

"Second. The beglnnlng corner in the plat or certlficate o£ survey Is of no 
higher dignlty or importance than any other corner of the survey. Beckley v. 
Bryan, Sneed, 91. 

"Thlrd. The order in which the surveyor gives the lines and corners in his 
certlficate of survey Is of no importance to find the true position of the sur- 
vey. Reversing the courses Is as lawful and persuasive as follovving the order 
of the certlficate. [ThOrnberry v. Churchill] 4 T. B. Mon. 32. 

"Fourth. That construction Is to prevail which is most against the party 
claiming under an uncertain survey. It Is his duty to shovv' and establish 
his corner. Preston's Helrs v. Bowmar, 2 Bihb, 493. From which it will 
folloAv that he who sets up and relies on an outstanding claim must show that 
it embraces the land in contest, and should not succeed by using it when it is 
mieertain whether It embraces It or not." 

The conclusion reached in view of thèse gênerai principles was 
stated in thèse words : 

"In the absence of ail circumstances to lead the mlnd to any definite con- 
clusion, we cannot détermine whether the surveyor made the mistake by run- 
uing the sixth [fifth?] Une too short, or the eighth or ninth [seventh or eighth?] 
too long, and we are not warranted in coming to a conclusion that the mistake 
occurred in the eighth or ninth [seventh or eighth?], by running them too 
long, rather than in the sixth [fifth?], by running it too short, because it ap- 
proximated nearer to the beginnlng than the other two lu the order in which 
the certlficate of survey has been made ont. In this uncertainty as to the 
Une or lines In which the mistake occm-red, or as to the true position of the- 
lost corner, the défendant who sets up and relies on the claim as embracing 
the land in controversy cannot succeed." 

Thèse four cases, the two relied on by defendant's counsel and the 
two cited by Judge Hobson in Creech v. Johpson, présent us^ 
therefore, with a single contingency for resorting to the reversing 
process in locating lines intervening between extant corners of a 
boundary of land and the nonextant corners at their points of con- 
nection with each other. That contingency is whenever it is proper, 
if not whenever it is possible, to locate said lines according to the 
courses called for, and it is not possible to make such location with- 
out resorting to such process. This contingency is distinct froni 
that presented to us by the North Carolina décisions and those of 
other jurisdictions following in their wake. The contingency thereby 
presented, as will be borne in mind, is whenever the posterior line 
lias an advantage in point of certainty over the prior line. The latter 
contingency is the existence of a certain fact; the former, the pos- 
sibility, if not the propriety, of accomplishing a certain fact, and the 
impossibility of accomplishing it without resort to the reversing pro- 
cess. The one contingency involves a greater resort to the reversing 
process than the other. The one involves the application of such 
pracess to at least two lines, and hence the running of lines in reverse 
order, as well as the reverse of the courses called for. The other,. 
whilst it may involve this much, may not involve more than the ap- 
plication of such process to a single line and the running of it the 
reverse of the course called for ; i. e., it involves so much resorting 
to the reversing process as is essential toi locating said lines accord- 
ing to the courses called for, and no more. I find no case in Kentucky 
recognizing the contingency presented by the North Carolina de- 
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disions. . There would seem to be no doubt, however, but tliat in a 
case involving it the Kentucky Court of Appeals would recognize 
it as calling for a resort to' the reversing process. It seems to be in 
accordance with right reason. But, on the other hand, it would seem 
that the North Carolina Suprême Court does not recognize the con- 
tingency presented by thèse Kentucky décisions, at least so far as a 
case coming within the second subrule to the second gênerai rule 
laid down in Beckley v. Bryan is concerned. The case of Harry v. 
Graham was suc^ a case, and one, according to the Kentucky déci- 
sions, calling for the application of said subrule. It involved the 
location of two intervening Unes and a single nonextant corner. Said 
subrule was not appHed thereto by the Suprême Court of North 
Carolina, but it made a location of said Unes contrary thereto. 

Returning, then, to the contingency thus presented by thèse four 
cases, it is important to the détermination of the question whether 
this case comes within it that we should understand exactly the 
nature of it. As I hâve stated it above, it is whenever it is proper, if 
Tiot whenever it is possible, to locate the intervening Unes according 
to the courses called for, departing from the distance, and it is im- 
possible to make such location without resorting to said process. 
Is it, then, whenever it is possible to make such location, or simply 
whenever it is proper to do so? Is the true déduction from those four 
cases that, in every case where it is possible to locate such interven- 
ing lines according to the courses called for, they should be so 
located, so that the contingency calhng for resort to such process are 
the two facts, to wit, the possibility of making such location and the 
impossibility of making it without resorting thereto? Or is the true 
déduction therefrom that, in every case where it is proper to locate 
such intervening lines according to the courses called for, they should 
be so located, so that the contingencies calling for resort to such 
process are the two facts, to wit, the propriety of making such loca- 
tion and the impossibility of making it without resort thereto? In 
Beckley v. Bryan it is laid down in gênerai terms that said lines 
should be located according to courses called for whenever they 
cannot be located according to courses and distances called for both, 
but can be located according to courses called for alone. No ex- 
ception is stated, and apparently the only iimit to the requirement 
is the impossibility of doing the one thing and the possibility of 
doing the other. In Bryan v. Beckley seemingly the requirement is 
so interpreted. It is stated that said lines should be so located unless 
"inévitable necessity" requires otherwise, which I take to mean, as 
heretofore stated, unless it is impossible so to do. In Thornberry v. 
Churchill nothing whatever is said on this subject. But when we 
come to Pearson v. Baker we find the rule laid down in Beckley v. 
Bryan, as interpreted in Bryan v. Beckley, toned down somewhat. 
It is there said, in stating the gênerai principles applicable to the 
case, as quoted above, that "in the gênerai" distance yields to course, 
or "in the absence of any circumstance bringing the mind to a con- 
trary conclusion the courses shall be first pursued, contracting or 
extending the distances as the case may require to make the survey 
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close." According to this, a location according to courses called 
for is to be made "in the gênerai," or "in the absence of any cir- 
cumstances bringing the mind to a contrary conclusion." Brvan v. 
Beckley is cited as supporting this statement. It is évident, however, 
that Bryan v. Beckley is no authority for such cautions statement. 
It is equally évident that the source of it is the case of Preston v. 
Bowmar, 3 Bibb, 493, cited by Judge Ewing in support of the fourth 
gênerai principle stated by him, and to which référence is made in the 
former opinion. It is there analyzed to a certain extent, but it is 
important that in connection with the matter in hand it should be 
gone into deeper. The boundary therein involved, like that in 
Beckley v. Bryan and Bryan v. Beckley, was that of a four-sided body 
of land. It is as follows, to wit : 

"Eeginning at an asli In the mlddle of a line of Glenn's land; and with it 
N. 20° E. 800 pôles, crossing three branches, to a hoopwood and sugar tree, 
corner to Mott'it's land; and with a line thereof N. 70° W. 100 pôles, crossing 
the creek, to a sugar tree; S. 33° W. 820 pôles, crossing three forks of the 
creek, to two sugar trees ; S. 70° E. 300 pôles, to the beginning." 

The beginning corner, the ash, and the second corner, the hoop- 
wood and sugar tree, were extant. This fixed absolutely the first line. 
The third corner, the sUgar tree in Mofïit's Une, 100 pôles from the 
second corner, was nonextant, otherwise than as fixed as to direction 
from the second corner by Moffit's Hne. The fourth corner, the two 
sugar trées, was entirely nonextant. The first line was not according 
to course called for. It varied several degrees north from the call, 
and was 963 pôles long, or 163 pôles longer than the call. The course 
of Mofïit's line, which was visibly marked, varied something from the 
call. So far, at least, how like the facts in the case of Bryan v. 
Beckley were the facts of this case? If we treat the ash, elm, and 
buckeye corner — the fourth corner — of the boundary involved in 
that case as the beginning corner, we hâve exactly the facts of this 
case with one exception. The beginning and second corners wquld 
be extant there the same as hère. This would fix absolutely the first 
line, and there, as hère, it would vary something from the call as to 
course and distance both. Again, there, as hère, the second line 
would be a portion of a visibly marked line of an adjoining survev, 
there of Preston, hère of Mofïit; the third corner would be non- 
extant, save so far as direction from the second corner was con- 
cerned; the fourth corner would be entirely nonextant; and the Unes 
to be located would be the third and fourth, or, if the third corner 
be treated as entirely nonextant, the second, third, and fourth. The 
only diiïerence between the two cases would be that in Bryan v. Beck- 
ley the visibly marked line of Preston, called for as the second line 
under the hypothetical case stated, would be the same as the course 
called for, whereas hère the visibly marked line of Moffit, called 
for as the second line, varied something from the call as to course. 
There was nothing in the mère circumstance that in Bryan v. Beck- 
ley it was the beginning and fourth corners that were extant and the 
first line that was part of a visibly marked line of an adjoining survey, 
whereas in Preston v. Bowmar it was the beginning and second cor- 
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ners that were extant and it was the second line that was a part of a 
visibly marked line of an adjoining survey, or in the further circum- 
stance that in Beckley v. Bryan the visibly marked line, a part of 
which constituted the first Une, corresponded exactiy with the call 
as to course for that line, where as in Preston v. Bowmar the visibly 
marked line, part of which constituted the second line, varied some- 
thing from the call as to course for that line, to cause a différence 
in the décisions of the two cases. Yet how différent in fact was the 
décision? According to the position taken in Beckley v. Bryan that 
no departure should be made from the courses of the intervening 
lines whose location is in question except in case of "inévitable neces- 
sity" and according to the location therein made of the intervening 
lines whose location was involved therein, to wit, the second and 
third, no departure should hâve been made from the courses of the 
intervening lines whose location was involved in Preston v. Bowmar, 
to wit, the third and fourth, because "inévitable necessity" did not re- 
quire it. This position limited the choice of two alternative loca- 
tions of said Hnes, each one of which was a location according to 
course called for. One was to run the third line the course called 
for and the fourth line the reverse of the course called for, and ex- 
tend the two lines until they intersected. The other was to run the 
third and fourth lines in reverse order, and each one of them the 
reverse of the courses called for. The former preserved the entire 
100 pôles of Moffit's line, constituting the second line ; and the latter 
threw out 81 J^ pôles thereof. And according to the further position 
taken in Bryan v. Beckley the latter of thèse two alternative loca- 
tions should hâve been chosen, because it was against the claimant. 
But the alternative locations contemplated by the court in Preston 
V. Bowmar were not thèse two. The latter one of the two, the one 
which was in accordance with the location in Bryan v. Beckley, was 
not contemplated as a possible location. The only two locations 
contemplated were the former one of thèse two and a location made 
which, like it, accepted the second line as 100 pôles long with Moffit's 
line from the second corner, and ran the fourth line the reverse of the 
course called for, but according to the distance called for, and then 
connected the ends of thèse two lines thus run by the third line. 
This location was in accordance with the location which was discarded 
in Bryan v. Beckley as foreclosed by the décision in Beckley v. Bryan, 
and it located the third line not according to the course called for, 
but departing therefrom, and in disregard of the rule laid down in 
Beckley v. Bryan, as interpreted in Bryan v. Beckley, that no de- 
parture should be made from course called for save in the event of 
"inévitable necessity." It was held that such was the proper location 
to be made of the lines in question. It is true, as suggested by de- 
fendant's counsel, that amongst the reasons given for the choice of 
this location in préférence to the other one with which it was con- 
trasted was that of the two it was against the claimant — the same 
reason given for the choice made in Bryan v. Beckley between the 
two alternative locations in accordance with the courses called foi. 
Chief Justice Boyle expressed himself to this efïect in thèse vvords : 
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"We ought, tipoii the clearest prineiples of reason, as well as law, to prefer 
that which opérâtes against those elaiming under the survey." 

And again in thèse words : 

"And a title founded upon a doubtful hypothesis ought not to succeed 
against the possession alone, where the party elaiming under the doubtfui 
title Is plaintifï; nor ought it to succeed against a clear title in another, 
whetber the party elaiming under it is plaintiff or défendant, or whether the 
controversy is before a court of law or equity. For In no court, nor in no 
situation, ought a doubtfui title to prevail against a clear one." 

But the location which was in accordance with that made in Bryan 
V. Beckley — i. e., which ran the tliird and fourth Unes in reverse order 
and the reverse of the courses called for, throwing out a portion of 
Moffit's visibly marl<ed hne called for — was still more against the 
clairaant, and yet this fact was not deemed sufificient even to bring 
that hypothetical location up for considération. This circumstance, 
then, could hâve been regarded only as one confirming a location al- 
ready determined on because of other circumstances. What, then, 
were the circumstances which led the court to adopt a location whicli 
involved a departure from the course called for as to the third line? 
There were two of them. One was the existence of the mistake in the 
call for the opposite hne, to wit, the first one, as to course. Judge 
Boyle referred to this in thèse words : 

"There are, however, circumstances in this case upon which we think the 
presumption of a mistal^e in the course of the line opposite to the one Con- 
necting the two corners extant ought to be preferred to the presumption of a 
mistake in the distance of the two others. The necessity of presuming a mis- 
take in either Is obviously produced. in a great measure by the mistake which 
Is f ound to exist in the courses of the Unes extant. As, therefore, when the 
necessity of presuming a mistake of distance in some or of course in others of 
the lost unes Is produced by the mistake which Is found in the iength of the 
Unes extant, we adopt the presumption of a mistake In distance, ratlier than in 
course, so by a parity of reason, when the same necessity is produced by the 
existence of a mistake in the course of the Unes extant, it would seem proper 
to présume a mistake In the course, ratber than in the distance, of the lost 
Unes. In this way the necessity of presuming a mistake of either course or 
distance "will be made to operate according to the cause which produced it." 

The other circumstance was referred to in thèse words : 

"The presumption of a mistake in the course of one line, rather than of dis- 
tance In the others, Is in this case in no inconsiderable degree fortifled by the 
considération that the figure of the survey will thus be preserved as nearly 
as the course and distance of the Une extant will permit, whereas, if the sur- 
vey should be made to close by presuming a mistake in the distance of the 
others, the figure will in a great measure be destroyed." 

This case of Preston v. Bowmar was decided in the fall of 1811, 
about two years after the décision in Bryan y. Beckley. The déci- 
sion in it was printed in 1816, long before that in Bryan v. Beckley 
was printed, as heretofore stated. It must be admitted that it quali- 
fies, if it does not directly confîict, with Bryan v. Beckley, and in so 
far as it afïects the décision in that case, being the later of the two 
and published in due course, must be accepted as controlling. It 
certainly qualifies the broad statement in Bryan v. Beckley that no 
departure can be made from course, save in case of "inévitable ne- 
cessity," and justifies the cautious statement of Judge Ewing in Près- 
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ton V. Bowmar that departure should be made from course when there 
is "any circumstance bringing the mind to a contrary conclusion." 
And it would seem to overthrow the position taken in Bryan v. Beck- 
ley that the mistake in the fourth Une as to course should not bc 
imparted to the second or opposite hne. Hère the mistake in the 
course of the first line was imparted to the third or opposite Une. No 
express référence is made in Judge Boyle's opinion to the case of 
Bryan v. Beckley; but there are reasons for believing that he must 
hâve had it in mind and been conscious of the fact that position was 
being taken in confîict therewith. He was on the bench when Bryan 
V. Beckley was decided, and no doubt participated in the décision. In 
the short space of time that had elapsed between the two décisions — 
about two years^and the comparative meagerness of litigation ir 
those days, he can hardly hâve forgotten it. The change in position 
taken can be accounted for by the change in the composition of the 
court which had taken place in the meantime. When Bryan v. Beck- 
ley was decided, Judge Bibb, who delivered the opinion, was Chief 
Justice, and with him were associated Judges Boyie and Wallace. 
When Preston v. Bowmar was decided, Judge Bibb had left the 
bench, Judge Boyle had become Chief Justice, and with him were 
associated Judges Wallace, Logan, and Clarke. I can imagine that 
possibly Judges Bibb and Boyle did not agrée as to the décision in 
Bryan v. Beckley. If so, it was a case of Greek meet Greek. And 
though Judge Bibb overcame in Bryan v. Beckley, with him absent, 
Judge Boyle had his way in Preston v. Bowmar. Judge Boyle's opin- 
ion was published in due course, through the instrumentality of Judge 
Bibb, then reporter, whereas that of Judge Bibb in Bryan v. Beckley 
remained in oblivion until rescued therefrom along with the many 
other unreported décisions contained in Littell's Selected Cases. 
That the question in Preston v. Bowmar provoked much contest is 
shown by the fact that the defeated plaintifï at once took his case to 
the United States Circuit Court for the District of Kentucky, the 
judgment in the state court, a judgment in ejectment, not being 
an estoppel, from whence it was carried to the Suprême Court of the 
United States and is the case of Preston v. Bowmar, 6 Wheat. 581, 
5 L. Ed. 336, relied on by defendant's counsel on another point. 
That court foUowed the Kentucky décision, because the construc- 
tion which had been made could not be "pronounced unreasonable or 
founded in clear mistake." Just hère, in passing, it should be noted 
that Mr. Justice Story, in his opinion in that case, referred to the 
matter of préférence between courses and distances called for in 
thèse words : 

"It may be laid down as a universal rule that course and distance yleld to 
natural and ascertained objects. But where tliese are wanting, and tlie 
course and distance cannot be reconeiled, there is no unlversal rule that 
obliges us to prefer the one to the otlier. Cases may exist in which the one 
or the other may be preferred upon a minute exumination of ail the ch-cum- 
stances." 

The fact that no référence was made by Judge Boyle in Preston v. 
Bowmar to the décision in Bryan v. Beckley was evidently because it 
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had not been reported. That he passed it over in silence may be 
sorae évidence also of his disapproval of it. But he did refer to tlie 
décision in Beckley v. Bryan, and that, too, in a way that indicates that 
he was conscious of the subséquent décision in Bryan v. Beckley. 
And the fact that he found it necessary to explain the décision in 
Beckley v. Bryan, so as to show that the décision in Preston v. 
Bowmar did not conflict therewith, and the explanation thereof 
which he gave, are indicative somewhat, at least, that he felt that 
he was running counter to the décision in Bryan v. Beckley. The 
explanation of the décision in Beckley v. Bryan is in thèse words : 

"But It was contended In the argument that the case Beckley v. Bryan and 
Uansdal established the point that a lost line was in no case to départ froui 
Us course. We are by no means dlsposed to derogate from the authority of 
Ihat case as a précèdent. It was the flrst, and must always remain a leading, 
one in thls country upon the subject of the mode of ascertainlng lost Unes 
and corners. The opinion then delivered contains, indeed, a. most admirable 
outline of the gênerai doctrines upon thls point ; but some of its expressions, 
when taken In the abstract, and unconnected with context and the case be- 
Tore the court, are certalnly llable to be misapprehended, and thé expressions 
prlncipally relied on by the counsel to establish their position seem to be of 
this description. To understand those expressions correctly, It Is proper to 
bave référence to the case as It appeared to the court. In that case a base 
Une was found Connecting two corners, which were extant, and another line 
extending from one of those corners, which was a line of a larger adjoining 
survey, but upon which no corner was found. The base line was longer than 
the corresponding Une of the patent ; but It was not supposed by the court, as 
is évident from the whole context of thelr opinion, to vary from Its proper 
course. To make the survey close, therefore, the line opposite to the base line 
must be extended beyond Its given length, or the other lost line must vary 
from Its course. The court decided tMt the line opposite to the base line 
should be extended. Acting, as the court did, under the Idea that there was 
no mistake In the course of the base Une, the décision was most Indubltably 
correct ; and, consldered wIth référence to such case, the expressions in the 
opinion there dalivered, which were relled on In this case, are perfectly con- 
sistent wlth the doctrine we hâve attempted to establish. But, if those ex- 
pressions are correctly interpreted In the latitude contended for, then It Is 
évident that the rule laid down in that opinion is broader and more extensive 
than the state of fact In the case required, and that it ought not to operate 
upon a case Jlke the présent, which, from the clrcumstance of a mistake in 
the courses of the Unes extant, Is éssentially différent. Ib that case it was 
necessary that distance should yield to course, for the purpose of preservlng 
the shape of the figure of the survey, and In thls case it Is necessary, for the 
same reason, that course should yleld to distance. The same prlnclple, there- 
fore, which required the rule to be applied to the former, prohlblts Its applica- 
tion to the latter, case." 

This explanation, it seems to me, was intended so to limit the dé- 
cision in Beckley v. Bryan as to prevent its being carried to the ex- 
tent to which it was carried in Bryan v. Beckley. Concerning this 
explanation Judge Robertson used thèse words in Mercer v. Bâte, 
supra, to wit: 

"Thls case (Preston v. Bowmar) revlews that of Beckley v. Bryan et al., 
and applies Its doctrines ratlonally, according to thelr prlnclples." 

It must be accepted, therefore, that the décision in Preston v. Bow- 
mar is the source of the cautious statement of Judge Ewing in 
Pearson v. Baker already quoted, and, still further, that case must be 
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accepted as an authority for the proposition that in case of a bound- 
ary of four Unes, two corners of which connected by one line are 
extant, a mistake in the call for course of such line and the necessity 
of preserving the figure of the original plat of the survey are suffi- 
cient considérations or circumstances to justify a departure from 
the call as to course of the opposite line. In this it is supported, to a 
certain extent, at least, by the décision in Mercer v. Bâte. That 
case involved a boundary of four Unes. The fîrst, second, and third 
corners were extant. Thèse corners fîxed the first and second Unes. 
There seems to hâve been no mistake in the call for either of the lines 
as to course. The fourth corner was nonextant, and the case, there- 
fore, involved the location of the third and fourth lines. There were 
two alternative methods of making their location. One was to locate 
them as to courses called for, departing from distance. This would 
be to extend the third line 456 pôles. The other was to locate the 
third Une according to course called for, but 30 polos longer than 
distance called for, and the fourth line so as to connect the end of 
said third line thus located and the beginning corner, departing from 
the call as to course. There were circum.stances which pointed to 
the end of the third line thus located as the third corner, and as to the 
excess of distance over the call Judge Robertson said it was as great 
"as the différence between the actual distance of either of the other 
marked lines and their patent length authorize us to expect." It 
was held that the latter was the true location. The absence of a 
mistake as to course in the line Connecting the extant corners to afifect 
the matter was referred to by Judge Robertson in thèse words : 

"There was a mistake either In the patent course of the closing line or In 
the distance called for in the third line and in the plat of the survey. If the 
compétition were between course and distance alone, the coui'se should yield 
to the distance, because the conflict between them Is not produced by a mis- 
take in the course of any other line. See Preston v. Bowmar, 2 Bibb, 494." 

The existence of a circumstance in the figure of the survey to af- 
fect the matter was referred to by him in thèse words : 

"By establlshing X (the corner deeided against) as the corner, a figure will 
be glven to the survey obviously and essentially variant from that exhibited 
in the plat of the original survey. The two plats are strikingly dissimilar. 
It is scareely possible that in a survey with only four corners, and the lines 
of which were ail, except one, actually run and marked, so great a mistake 
could bave bccurred as that which must be imputed to the surveyor if the 
white oak corner be at or near X. The officiai acts of the surveyor are to be 
accepted. The court must présume that he did his duty and that his report 
is accurate, the more especially as there is nothing which can tend to even a 
suspicion that there was any mistake or fraud. The original plat is not only 
admissible as évidence, but it Is essentially one of the most potent faets wbicb 
can be adduced, and hence it bas often been admitted by this court as always 
either prexwnderating or alone concluslve." 

The significance of the original plat of a boundary of land as a 
factor in determining its location was referred to by him again in 
response to a pétition for rehearing in thèse words : 

"That the shape of the original survey Is évidence and persuasive évidence 
of the boundary of the original bas been too long and too firmly settled by this 
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court to render It proper now to reason on it or array authoritles In Ite sup- 
port" 

It was referred to by Judge Mills in Alexander v. Lively, 5 T. B. 
Mon. 159, 17 Am. Dec. 50, in thèse words: 

"The plat Is a necessary part of the surveyor's report requlred by law, and 
is therefore proper évidence in ascertaining the position of the land, and what 
is included and must settle the figure in this case and prove the mistake. 
Thls accords with many other décisions of this court in construing the acts of 
ministerial ofiicers, 'ut res magis valeat quam pereat.' " 

A récent case making use of the plat of a bound-ary of land in fix- 
ing its location is that of Patrick v. Spradlin (Ky.) 42 S. W. 919. In 
the case of Blight v. Atwell, 4 J. J. Marsh. 279, the necessity of con- 
forming to the figure of the plat was held to be a sufficient cir- 
cumstance in and of itself to overcome a course location. The bound- 
ary involved in that case was one of four fines. It was as foliows, 
to wit: 

"Beglnning 864 pôles from the river Ohio, adjoinlng the lands of Philip Bar- 
liour, and running S. 72° E. 4,599 pôles, to the northern Doundary at B, as 
xnarked on a certain plan annexed ; thence N. 18° B. 864 pôles, to a blaek oak, 
sugar tree, and ash, on the bank of the Ohio river; thence, down the river 
and bindlng thereon, 5,290 pôles, to a beech and two sugar trees; thence S. 
i8° W. to the first bound in the said plan at A." 

It was not so stated, but it would seem that the third corner, the 
black oak, sugar tree, and ash, and the fourth corner, the beech and 
two sugar trees, were extant. The third fine connected thèse two 
corners. The first and second corners away from the river were non- 
extant and it seems that the first, second, and fourth Unes were un- 
raarked in any way. The beginning corner according to the bound- 
ary, therefore, was S. 18° W. 864 pôles from the fourth corner. 
Running from the beginning corner thus fixed, the course and dis- 
tance called for would bring one to a point not 864 pôles from the 
third corner, but one much nearer than 804 pôles. If the reversing 
process were adopted, by running the first ,and second fines in re- 
verse order and the reverse of the courses called for the distance 
called for, the beginning corner from the river would be located 
at a point from the river much farther than 864 pôles. Hère, then, 
were two alternative course locations. By one the second line would 
be shortened, and by the other the fourth line would be lengthened. 
It was held that neither location was proper, and that a noncourse 
location of the first line, by running the fourth line from the fourth 
corner the course and distance called for, the second line from the 
third corner the reverse of the course and the distance called for, and 
Connecting the ends of said lines, which would throw the first line 
between the two alternative course locations, was the proper location 
thereof. And it was so held solely because it made the figure of 
the boundary conform to the figure thereof given in the plat. Judge 
Robertson said: 

"Bither the distance or course must, therefore, yield. The circuit court 
instructed the jury that, in absence of marked lines and corners, the described 
course must govern and designate the position of B. AVe do not concur with 
the circuit court The plat annexed to the deed for identifying the boundary. 
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and the calls lu the deed, show that the parties intended that A and B should 
be 864 pôles from the river, and that distance instead of marks should identi- 
fy the corners, and that A and B are both 864 pôles from the river, as they 
are exhibited in the plat. As there is no corner at A, nor Une from A to the 
river, it would be as reasonable to estaWish B 8G4 pôles from the Ohio, and 
then reverse the course for the purpose of designating A, as it would be to flx 
A at the described distance and ascertain B by the course alone. We eonsider 
it very clear that B, as shown on the plat, viz., at 864 pôles- from the river, is 
the true position for the corner. Many considérations might be suggested 
which could leave little or no doubt; but argument is deemed unnecessary. A 
statement of the facts alone should be perfectly satisfactory. The simple tact 
that the deed is made according to the plat ought alone to be sufflcient." 

The conclusion to be reached, therefore, is that, notwithstanding 
what was said in Beckley v. Bryan and what was said and done in 
Bryan v. Beckley, there is not in this state any hard and fast rule 
requiring the intervening lines of a boundary of land and the non- 
extant corners at their points of connection with each other to be 
located by locating the lines according to the courses called for, if 
it is at ail possible to do so. The rule is that they should be so 
located unless there is some "circumstance bringing the mind to a 
contrary conclusion." So it is, as said by Mr. Justice Story in Pres- 
ton V. Bowmar: 

"Cases may exist in which the one or the other (i. e., course or distance) 
may be preferred upon a minute examination of ail the circumstances." 

So far as Beckley v. Bryan and Bryan v. Beckley lay down any 
différent rules, they hâve been discredited and overthrown by the 
later décisions. 

A further conclusion to be reached is that in the case of a boundary 
of land consisting of four lines, two of the corners of which are 
extant and connected by one of the lines, a mistake in the call for 
the course of such line and the necessity of preserving the shape or 
figure of the boundary as shown by the original plat are sufficient 
circumstances to justify and to require a departure from the course 
called for as to the line opposite to such line. And a still further 
conclusion to be reached is that the nature of the contingency in 
which resort should be had to the reversing process in making a 
location of a portion of a boundary of land, precipitated by the four 
cases referred to above, is this : Whenever it is proper, aiter a con- 
sidération of ail the circumstances, to locate the lines of such portion 
of a boundary of land in accordance with the courses called for, and 
they cannot be so located without resorting to such process, then, 
in that event and to the extent that is necessary to resort thereto, 
such resort should be had. It is simply as an aid to a course loca- 
tion in a case in which such location is proper, and in no other con- 
tingency is it to be gathered from said cases that it is proper to resort 
to such process. It is not to be gathered therefrom, or any other 
Kentucky cases, that resort should be had thereto, because a loca- 
tion so made would be against the claimant, and would eut down the 
quantity covered by the boundary from an amount greatly in excess 
to an amount only slightly in excess of the amount called for. The 
small part that the circumstance as to quantity figures in locating 
141 F.— 49 
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the boundary of a tract of land is indicated in the quotation made 
above from the opinion in the case of Beckley v. Bryan. To the same 
effect is the statement by Judge Robertson in the case of Mercer v. 
Bâte: 

"The simple fact of surplus extending to even more than a aupiieatiou ot 
Madison's proper quantlty would net be sufficlent to establish such a mistake." 

The only instances in which a location against the claimant — one 
cutting down the quantity — was preferred in said four cases were 
two. One was where the two alternative locations were each ac- 
cordingto courses called for and there was no circumstance indicat- 
ing which should be preferred. This was the case in Bryan v. Beckley 
and Pearson v. Baker. The other was where a location not accord- 
ing to course called for of the line of a boundary of land consisting 
of four Unes opposite to the line Connecting two extant corners 
thereof was preferred to either one of two alternative locations accord- 
ing to course, one of which placed it on the outside and the other on 
the inside of the location made ; the préférence shown being because of 
a mistake in the course called for as to the line Connecting the two ex- 
tant corners, to which it was opposite, and it made the boundary 
conform to the shape or figure of the plat. This was the case of 
Preston v. Bowmar. 

It remains, then, to apply the rules gathered and déductions drawn 
from the décisions which we hâve considered in détail. And first 
cornes what I may term the "North Carolina rule" in both its aspects, 
affirmative and négative. It is certain that this rule in its affirmative 
aspect does not requirë a resort to the reversingi process in locating 
the three Unes in question of the Ledford boundary. Neither one of 
thèse fines has any advantage ov.er any one of the others in point 
of certainty. Judge Hobson, in Creech v. Johnson, says that the 
fact that no tirnber is called for in the fourth, fifth, and sixth corners 
and that a mistàke was made as to the distance of the first and sec- 
ond fines "would seem to indicate that this patent was perhaps laid 
out by protraction and that the surveyor did not in fact run the fines." 
The surveyors who testified herein expressed their opinions that the 
third, fourth, fifth, and sixth fines were not run at the time of the mak- 
ing of the boundary. Counsel on both sides seem agreed as to this. 
And I hâve no doubt that such is the case. If, then, the fourth, fifth, 
and sixth fines were not run at said time, but were laid ofif by pro- 
traction, in the very nature of things, neither one of thèse three fines 
could hâve an advantage over either one of the others in point of cer- 
tainty. Said rule, therefore, does not call for the use of the reversing 
process in locating said fines, and it cannot be claimed that it is favor- 
able to either the second, third, or fourth hypothesis, each one of 
which makes use of the reversing process to a more or less extent. 
Indeed, in its négative aspect, which is that resort should not be had 
to the reversing process unless the posterior fine has an advantage 
over the prior fine in point of certainty, it forbids a location according 
to either one of thèse three hypothèses, and requires that-it should be 
located in accordance with the first one. And, looking at the matter 
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from the standpoint of reasonableness alone — i. e., apart from au- 
thority— there is something to be said in its favor. The location of a 
boundary of land is nothing more nor lessthan tracking the surveyor 
who made it. By tracking him I mean following the boundary vvhich 
he bas made according to its true intent and meaning, whether it is 
made by actual survey or protraction only. Hère, as I endeavored to 
make plain in the former opinion, there is no difïiculty in tracking 
the surveyor from the beginning to the fourth corner of the Ledford 
boundary. It is true that the calls for the first, second, and third lines 
vary somewhat from the monuments called for; but the monuments 
are there and there is no difficulty in finding them. As to the rest of 
the distance — i. e., from the fourth to the beginning corner — whilst 
the surveyor cannot be tracked by monuments, he can be tracked by 
his calls for course and distance as to the fourth and fifth lines and 
for the beginning corner as to the sixth line. It is true that the call 
for the latter varies from the course and distance called for. But this 
is nothing more than was the case with the first line, and vvith the sec- 
ond line as to distance, and the third line as to course. If there was 
no hesitancy in departing from thèse calls to this extent, why should 
there be any hesitancy in departing from the call for the sixth line 
as to course and distance? Where, then, does any necessity come in 
to require one, in tracking the surveyor from the beginning corner 
in the direction called for, to quit going forward at any point and at- 
tempt to track him in the opposite direction? If there is no un- 
certainty in so tracking him, what considération is there to require 
such procédure? Is there any beyond the fact that thereby a quantity 
of land is brought within the boundary in excess — greatly in excess — 
of that called for? There is not. But that fact is not a considération 
sufiScient to require such procédure ; for the location of a boundary of 
lands is not to be afïected by the quantity embraced within, save in 
the event of some uncertainty, and according to the position reached 
there is no uncertainty in tracking the surveyor from the beginning 
corner back to same in the direction called for. 

Such, I take it to be, is the Hne of reasoning along which the North 
Carolina rule would forbid a location of the lines in question of the 
Ledford boundary in accordance with the second, third, and fourth 
hypothèses, and require a location in accordance with the first one. 
Of course, it leaves out of considération any eflfect that should be 
given to the figure or shape of the original plat. And it is not with- 
out Kentucky authority in its support. I refer to the case of Simp- 
kins V. Wells, 43 S. W. 348. In that; case the boundary whose loca- 
tion was involved contained 11 lines and had 11 corners. The first 
3 corners were marked by timber called for, and were known. Noth- 
ing was called for as to the other corners. Each other line, however, 
was designated by course and distance. The call for the last line 
was "N. 20 pôles to the beginning." The real courses and distances 
for the first and second lines, Connecting the known corners, did not 
correspond to the calls, and hence the latter had to yield to the 
former. The other nine lines could be run according to courses ana 
distances called for, except the last one. That, in order to close the 
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survey, pursuing the direct order, had to be run N. 5° 10' E. 141 
pôles, instead of N. 20 pôles, as called for. It was held that the loca- 
tion should thus be made, notwithstanding that it appeared that Dy 
running the last five lines in reverse order and the reverse of the 
courses and according to the distances called for, and inserting two 
other lines of certain courses and distances between said last five 
lines and the first six, the survey would close, ail the Unes save the 
first two Connecting the extant corners would be located according 
to courses and distances called for, and the figure of the boundary 
would be made to resemble the surveyor's original plat. 

Seemingly a direct authority in support of this position was the case 
of Alexander v. Lively, supra. Judge Guffy said: 

"But appellants contend that to run it [the last Une] only 20 pôles the call 
would net close ; but we suggest that the call is also to the beginning, and the 
rule of law has long been held by this court that both courses and distances 
give way to natural objects, and by that rule, if the call had been S.- such a dis- 
tance to the beginning, that the call to the beginning would prevail. ïou 
must go from this lost corner to the beginning, regardless of courses and dis- 
tances, ïhis faet is recognized by ail, else you would hâve no boundary." 

Counsel for défendant contend that this case "practicaliy over- 
rules ail preceding cases." It must be conceded that seemingly it 
is out of touch with the earlier décisions of the same court which we 
hâve considered herein. No référence is made in the opinion to any 
of them. The case of Harry v. Graham, therefore, instead of being in 
support of the location made in Creech v. Johnson, as cited by Judge 
Hobson, is directly in the teeth of it. 

But, though the North Carolina rule in its négative aspect requires 
a location in accordance with the first hypothesis, it cannot be follow- 
ed hère, because it is contrary to the déductions drawn from the 
l'élevant Kentucky authorities, leaving to one side Simpkins v. Wells, 
which require, if possible, a course location, unless there are some 
circumstances bringing the mind to a contrary conclusion ; and there 
are in this case two possible course locations, and though, as we 
shall see, there are circumstances which bring the mind to a con- 
clusion contrary to a course location, those circumstances do not 
bring it to a conclusion in favor of the first hypothesis. The two 
possible course locations are locations in accordance with the third and 
fourth hypothèses. That in accordance with the third hypothesis is 
favorable to plaintiff, the claimant of the boundary in question ; where- 
as that in accordance with the fourth hypothesis is against him. If, 
then, we were shut up to thèse two hypothèses we would be bound to 
choose the fourth one. This would be required by the décision in 
Bryan v Ceckley and Pearson v. Baker. But we are not shut up to 
thèse two hypothèses. There are circumstances in this case which 
bring the mind to a conclusion against a course location according 
to either hypothesis, and they bring it to a conclusion in favor of the 
second hypothesis, which préserves the courses and distances called for 
as to the fourth and sixth lines, and disregards the course and distance 
called for as to the fifth line. They are the very two circumstances 
which existed in Preston v, Bowmar, and caused a location, of the 
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third liiie of the boundary involved therein in disregard of the call 
for said Une as to course and distance. Thèse two circumstances 
were a mistake as to the call for the fîrst hne — the line opposite to 
the third — as to both course and distance, and the necessity of dis- 
regarding said call in order to make the location of said boundary 
conform to the shape or figure of the original plat. 

The boundary herein consists of six lines, but for the purpose of its 
true location it may be treated as one of four Hnes. The first two 
lines make a slight notch or ofïset in the southeast corner thereof. 
With the exception of that notch or offset, the boundary is that of a 
four-sided body of land. This treats the course of the top of Cumber- 
land Mountain as a straight line, instead of zigzag, as it really is. It 
is so treated in the plat constituting a part of the certifîcate of survey. 
To make it a boundary of four lines, ail that is necessary to do is 
to extend the line coinciding with the top of Cumberland Mountain 
northeast with said top until it intersects with the sixth line extended. 
This would throw out the fîrst and second lines and remove said 
notch or offset. The third and fifth lines, therefore, are opposite, and 
so are the fourth and sixth. Now, the course called for the third 
line is S. 60° W. The real course from the third to the fourth corner 
by a straight Hne is about S. 72° 30' W., a variation of about 12° 30' to 
the right, or south. The course called for of the fifth line is N. 55° 
E. Locating it in accordance with the second hypothesis will cause 
its course to be N. 67° 54' E., a variation of 12° 24' to the right, or 
south. This is according to Dufïield. According to Kirby the resuit 
is substantially the same. The second hj'pothesis imparts, therefore, 
the mistake in the third line to its opposite line, the fifth; and, in view 
of the conceded fact that the fourth, fifth, and sixth lines were never 
actually run, this is what one would expect. 

Then, as to the figure made by the boundary : Treating it as one cf 
four lines, its figure is that of a trapezium, bordering on a non- 
rectangular parallelogram. As shown by the plat forming a part of 
the certifîcate of survey, leaving out said notch or offset, one would 
say that it is such a parallelogram. Such appears to be its figure in 
the plat incorporated in the opinion in Creech v. Johnson. The third 
hypothesis increases the sixth line from 3,100 pôles, called for, to 
5,518 pôles, an excess of 2,382 pôles. The fourth hypothesis cuts 
the fourth line down from 3,200 pôles to 296 pôles, a diminution of 
2,904 pôles. This is according to Dufïield. According to Kirby it is 
substantially the same. According, therefore, to the third hypothesis, 
the sixth line is nearly twice as long as the fourth. It only lacks 882 
pôles of being so. According to the fourth hypothesis the sixth line is 
over ten times as long as the fourth. How far away from non- 
rectangular parallelogram a location according to either of thèse two 
hypothèses will throw the figure of the boundary is évident from the 
disproportion which they cause between the lengths of thèse two 
Hnes which according to the calls and as shown on the original plat 
are nearly equal. The fourth one throws it farther away than the 
third. It almost makes a triangle out of it. I conclude, therefore, 
that thèse two circumstances are sufîîcient to bring the mind against 
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a course location of ail three of the Unes in question, and in favor 
of a location according to the second hypothesis, which is a course 
location save as to the fifth line. And I hold that a location in ac- 
cordance with said hypothesis is the correct location of said lines. 
The only authority that can be relied on in support of the fourth 
hypothesis, which is the one that défendant contends for, is the case 
of Bryan v. Beckley. That case, however, is discredited in so far 
as it decided the particular question involved therein, to wit, the 
éfïect that should be given to the fact that there was a mistake in the 
course called for as to the fourth line upon the location that h ad 
been made in Beckley v. Bryan, by the shortly subséquent case of 
Preston v. Bowmar, backed up as it is by Mercer v. Bâte and Blight 
V. Atwell. Besides, there is no indication that the location of the 
second line in accordance with the course called for, notwithstanding 
the mistake as to course in its opposite line, had any efifect, or was 
regarded as having any efïect, on the figure of the boundary as shown 
by the original plat. This circumstance, to which great importance 
is attached by the Court of Appeals of Kentucky and which exists in 
this case, did not exist in that case. And this différence between the 
two cases is sufficient in itself to remove that case from any con- 
trolling efïect on the disposition of this. As in Blight v. Atwell, so 
hère, the figure of the original plat is sufficient to require a noncourse 
location, and that according to the second hypothesis. 

Counsel for plaintifï rely on the case of Asher v. Vansant (Ky.) 67 
S. W. 374, in support of their contentions herein, jn addition to cer- 
tain of the décisions heretofore considered. I hâve not found it 
necessary to consider this case in détail so as to détermine its exact 
bearing. Counsel for the défendant refer to the statement therein by 
Judge Burnam that the "case of Beckley v. Bryan, which was decided 
in 1801 and which is reported in Litt. Sel. Cas. 100, and in Ky. 
Dec. (Sneed) 91, which is the leading case upon this subject," to wit, 
the ascertainment of the location of the lost corners of a survey when 
one or more of them can be shown. This is in a certain sensé true 
of Beckley v. Bryan. It, however, is not to be treated as an indorse- 
ment of Bryan v. Beckley, over against Preston v. Bowmar, Mercer 
V. Bâte, and Blight v. Atwell, or as qualifying to any extent the dé- 
duction to be made from those cases. 

The location of the fourth and sixth lines according to this hvpoth- 
esis should take into considération variation in the magnetic needle 
from the true meridan between 1845 and the présent time. Accord- 
ing to Dufïield that variation is 1° 56' to the right. According to 
Kirby it is 2° 24'. There is not a very great différence hère; but, 
owing to the testimony of Kirby that the variation allowed by him is 
that allowed by the local surveyors, I think best to conform to this 
local usage. 

The remaining matter left open for détermination is that as to the 
location of the patents senior to the Ledford patent. Counsel for de- 
fendant hâve urered that complainant's bill should be dismissed be- 
cause the plaintifï has not proven their location, and thus shown that 
défendant is claiming land owned by him. Of course, complainant is 



DAVIS V. OOMMONWEALTH LAND & LUMBER CO. 775 

not entitled to relief against défendant unless the latter is claiming 
land owned by him ; and it cannot be said from this record that de- 
fendant is so doing, unless it shows that some part of the portion of 
the Cawood patent which he is claiming is within that portion of the 
Ledford patent located according to the second hypothesis outside of 
senior patents. This it does not show, save so far as the opinion of 
the witness Will Ward Duffield is concerned. He has expressed the 
opinion that there are from 5,000 to 7,000 acres of the Cawood patent 
not covered by senior patents, and that about one-half of this is 
within the Ledford patent outside of senior patents. If so, then de- 
fendant is claiming 2,500 to 3,500 acres of the Ledford patent owned 
by complainant. Possibly this évidence is not admissible. Possibly, 
in view of the difficulty of otherwise proving the fact, it ought to be 
admitted. But, even if it is inadmissible, I do not think that com- 
plainant's bill should be dismissed for want of évidence of the fact. 
It could hardly be proved without the assistance of this court. Had 
complainant applied for such assistance heretofore, it would hâve 
been denied. It should not hâve been rendered in advance of a 
détermination of a location of the patent. Otherwise, much labor and 
expense would hâve been incurred to no purpose. 

In view, however, of this position of défendant, if it is adhered to, 
I will send the case to a commission to ascertain and report what the 
fact is, and enter no decree until it is determined. If défendant 
indicates a waiver of the position, it will not be so referred. 
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BR^MBLET v. DAVIS. 
(Circuit Court of Appeals, Sixth Circuit December 20, 1905.) 

No. 1,421. 

1. BouKDAEiES — Location feom Descbiption in Patent — Effeot of Extension 

Betond State Ljne. 

The fact tliat the boundaries of a tract of land as given in a state pat- 
ent, based on a survey made at the instance of the patentée, extend be- 
yond the state Une, affords no ground for the relocation of the tract by 
the courts, so as to place it ail within the state. The true rule requires 
theïn to ascertain and locate that portion of the boundary which lies within 
the state by the usual methods, running the lines bacbwards and in reverse 
order from known corners according to the calls of the patent where nec- 
essary, and to exclude from the tract that portion which lies without the 
state by taking the state Une as the boundary between the points where 
such line is crossed by the lines of the survey. 

2. PUBUC IiANDS — PCECHASEE OF STATE LANDS — DeFICIENCT IN QUANTITT. 

A purchaser of state lands, who sélects the land and bas a "call" survey 
of the same made by protraction without actually running the lines, and 
applies for and obtains a patent in accordance with such survey, takes 
the risk of overlaps upon prior grants and of loss by reason of the exten- 
sion of the boundaries, if run in accordance with the calls of the sui'vey 
and patent across the line of the state ; and a grantee of such purchaser 
takes no greater rlghts in those respects than his grantor had. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Kentucky. 

Frank Chinn and Wm. Ayres, for appellant. 
Helm Bruce and W. O. Harris, for appellee. 

Before LURTON. SEVERENS,- and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit to quiet the title to 
land in Harlan county, Ky. The complainant, Charles Henry Davis, 
trustée, claims title under a patent issued September 35, 1845, on a 
survey dated March 3, 1845. The défendant, George W. Bramblet, 
claims under a junior patent issued January 28, 1846, on a survey dat- 
ed March 6, 1845. The first patent, calling for 86,000 acres of land, 
was issued to Ledford, Skidmore, and Smith, and will be referred to 
as the Eedford patent. The second, calling for 9,500 acres, was issued 
to Moses Cawood. The controversy grows out of an alleged conflict 
in the boundaries of the two patents, and involves the true location of 
the Ledford patent; that of the Cawood patent being undisputed. Lo- 
cated in one way,'the Ledford patent embraces the entire land called 
for by the Cawood patent. Located in another, the conflict is but 
slight. The description of the land granted by the Ledford patent is as 
follows : 

"A certain tract or parcel of land, containing 86,000 acres, by survey, bear- 
Ing date the third day of March, 1845, Jying and being in the county of Har- 
lan, and bounded as followeth, to wit : Beginning on Cranlc's creek, on two 
beeches and two sugar trees, beginning corner to said Smith's 1,500-acre 
survey; thence S. 70° W. 664 pôles, to three beeches, beginning corner to. 
Smith's 600-acre survey ; thence S. 2So W. 400 pôles, to a stake on the top of, 
Cumberland Mountain ; then S. 60» W. 8,320 pôles, to a stake near Cumberland 
Gap; thence N. 15° E. 3,200 pôles, to a stake; thence N. 55° B. 8,820 pôles, ta 
a stake; thence S. 5° W. 3,150 pôles, to the beginning, with its appurten- 
ances." 
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The order of the Harlan county court for the survey was made 
March 3, 1845, and on the same day the certificate of survey, on which 
the patent was issued, was made. This survey describes the property 
precisely as it is described in thé patent. Accompanying it was a plat 
in the foUowing form : 




Laid eut by the courses and distances given above, the boundary of 
the survey closes, defining a tract of land of about the shape shown 
above, running in its longest direction from northeast to southwest, 
the southeast side of which (made up of the first, second, and third 
lines) is approximately 30 miles long, the opposite or northwest side 
(bounded by the fifth line) 273^ miles long, and the ends (being the 
fourth and sixth lines about 10 miles long. It contains in round num- 
bers 300 square miles, or 192,000 acres, over 100,000 acres more than 
called for. 

Coming to the location of the patent, it will be observed that the first 
and second lines call for known natural objects as corners — the first 
corner being "on Crank's creek, on two beeches and two sugar trees, 
beginning corner to said Smith's l.oOO-acre survey"; the second cor- 
ner, "three beeches, beginning corner to Smith's 600-acre survey" ; 
and the third corner, "a stake on the top of Cumberland Mountain." 
By their use, the first line, with a slightly changed course, was found 
to be 911.5 pôles, instead of 664 pôles, in length; and the second line 
463.4 pôles, instead of 400 pôles, in length, The increase in length of 
thèse two lines, amounting to 310.7 pôles, and the slight change in their 
bearing, would necessarily produce a slight variation at the point of 
closure, but so slight in so great a perimeter (almost 80 miles in length) 
that the survey, with the first and second lines thus located. may be said 
practically to close. The first and second lines, thus defined by nat- 
ural objects, are the only ones about whose location there is no dis- 
pute. The second ends at "a stake on the top of Cumberland Moun- 
tain." The State line between Kentucky and Virginia, in this locality, 
runs along the top or highest point of Cumberland Mountain, so that 
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the third corner îs on the boundary which marks the limit of the terri- 
torial jurisdiction of Kentucky. 

Right hère is where the difficulty in locating the patent begins, 
for the third line, which is defined as "then S. 60" W. 8,320 pôles, 
to a stake near Cumberland Gap," if run from the third corner by this 
course and distance, crosses the state line, passes through the wedge- 
like point of Virginia between Kentucky and Tennessee, and ends in 
Tennessee about four miles southeast of Cumberland Gap. Taking 
the point thus fixed by course and distance as the fourth corner, and 
running the remaining Hnes (the fourth, fifth, and sixth) by the courses 
and distances given, the boundary practically closes. But because Ken- 
tucky had no authority to run its survey into other states, and no pow- 
er to issue a patent for land located in other states, doubt was natural- 
ly thrown about the true location of the patent, and the matter bas been 
before the courts, both state and fédéral, a number of times. 

The first suit was brought by Maria Mott Davis, the grandmother 
of the complainant, and then the owner of the Ledford patent, against 
W. C. Farmer and others, to quiet her title to a tract of 12,900 acres 
claimed under a junior patent. This suit was instituted in the Cir- 
cuit Court of the United States, and was decided by Judge Barr in 
1894. 141 Fed. 703. He held that the fourth corner of the patent 
should be located at or in Cumberland Gap, and the third line should 
run with the state Une from the third to the fourth corner thus ascer- 
tained. A few years later, a similar suit was brought by the same per- 
son in the same court to quiet her title under the Ledford patent against 
one Hinckley, claimïng 67,000 acres under a junior patent. This suit 
was decided by Judge Evans, who followed Judge Barr in fixing the 
fourth corner at or in Cumberland Gap. 141 Fed. 708. Taking the 
fourth corner as being at or in Cumberland Gap, both Judge Barr and 
Judge Evans ran the fourth and fifth Unes according to their courses 
and distances, and from the sixth corner, thus ascertained, ran a line 
to the beginning, thus closing the survey. As a resuit, the sixth or 
closing line, instead of running S. 5° W. 3,150 pôles, ran S. 5° E. 
4,560 pôles, the course being changed 10 degrees, and the length in- 
creased 1,410 pôles, or nearly 5 miles. This is the location contended 
for by the complainant below. 

While the présent case was pending in the court below, a suit in- 
volving the location of this patent was begun in the state court and 
decided by the Court of Appeals of Kentucky. This was the case of 
Creech v. Johnson, decided October 14, 1903, and reported in 116 Ky. 
441, 76 S. W. 185. The highest court of Kentucky there held that, hav- 
ing located the first and second Unes, about which there seemed to be 
no dispute, and thus reached the state line at the third corner, the way 
to deal with the difficulty presented was to go back to the beginning, 
reverse the courses and run the lines according to the calls of the patent, 
until the state line should again be reached. From this point, where 
the fourth line reversed should intersect the state line, run with the 
state line to the third corner, itself on the state line. The location 
thus fixed as compared with that made by Judges Barr and Evans, is 
roughlv shown by a diagram printed in the opinion. 116 Ky. 447, 76 
S. W. 186. 
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The court below had before it ail of the opinions when it rendered 
its décision, but concurred in none of them. It declined to follow the 
décision of the Court of Appeals of Kentucky as one in a matter of local 
law, and in a most learned and elaborate opinion determined on a loca- 
tion of its own, différent from any one of the others. Having run thefirst 
and second lines, as practically agreed upon, to the top of Cumberland 
Mountain, being the state line, it ran the third Une, rejecting its course, 
with the state line, the distance called for in the patent, namely, 8,320 
pôles. Hère it stopped and located the fourth corner, being a point 
720.4 pôles (about two and one-fifth miles) from Cumberland Gap. 
From the fourth corner thus fîxed it ran the fourth line according to the 
course and distance given in the patent, thus fixing the fifth corner. Il 
then went back to the beginning corner, reversed the course of the last 
line and ran it the distance of the call, thus fixing the sixth corner. It 
then closed the survey by running a line from the fifth corner thus fixed 
to the sixth corner thus fixed, without regard to either the course or dis- 
tance of the jjatent ; the resuit being that the fifth line, instead of run- 
ning north 55° E. 8,320 pôles, is made to run north 67.54° E. 8,156 
pôles. The locations made by the différent courts are shown in the 
f ollowing map : 
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[Owing to the dlfflculty of Imprlntlng one color upon anotlier, as would be necessary 
it thls eut wa», prepared as indieated by the court, the locations made by the diHerent 
courts h^ve been Indicated as follows; 

The Unes aocording to the calls of the p aient are Indicated by 1, 2, 8, 4, 4c, 5, 6, 1. 
That portion whlch falls outside of Kentucky is represented by the Unes south of the 
Cumberland Mountains, being 3 to 4 and 4 to 4c. 

The Unes as located by Judges Barr and Evans are Indicated by numbers 1, 2, 3, 4c, 
4b, 4a, 5a, 6a, 1. 

The Unes as located by the court below are indicated by 1, 2, 3, 4o, 4b, 5b, 6, 1. 

The Unes as located by the Court of Appeals of Kentucky are indicated by 1, 2, 3, 
4c, 5, 6, 1. Editer.] 

The line of Cumberland Mountain appears from the third corner to 
Cumberland Gap, which was selected by Judges Barr and Evans as the, 
fourth corner. This Hne is colored red up to the point where the court 
below fixed the fourth corner, and from there on, blue. The fourth, 
fifth, and sixth lines, as located by Judges Barr and Evans, are colored 
blue ; as located by the court below, red ; and as located by the Court of 
Appeals of Kentucky, yellow. The third and the portion of the fourth 
line, according to tlie patent calIs, which fall outside of Kentucky, are 
colored green. The acreages embraced in thèse locations are as follows : 
The location made by Judges Barr and Evans contains 182,184 acres, 
being 96,184 acres in excess of that called for by the patent; that made 
by the Court of Appeals of Kentucky contains within Kentucky 93,553 
acres, an, excess of 7,532 over that called for by the patent ; and that 
inade by the court below contains 149,352 acres, an excess of 63,352 
over that called for by the patent. 

From the decree enforcing this location an appeal lias been taken to 
this court. Neither party is satisfied with the ruling of the court be- 
low ; the appellant contending for the location made by the Court of Ap- 
peals of Kentucky, and the appellee for that made by Judges Barr and 
Evans in the Circuit Court of the United States. The doubt which 
hangs about the true location of this patent fîows from the fact that 
no actual survey of the land purchased and to be patented was ever 
made. This is apparent, and may be taken as conceded. The patent 
was based upon a survey by protraction, known commonly as a "call" 
survey, which was made only on paper. The surveyor never went on 
the ground, and therefore left no "tracks" to follow. We are remitted 
to reason and the ruies of construction to ascertain the meaning of the 
patent. Run by the courses and distances given, the survey closes, 
and it closes no matter which way the lines are run, whether forward or 
hackward, whether directly or by the reverse method. The first, sec- 
ond, and third corners being fixed by natural objects, and the others 
■described by courses and distances, there is no difificulty in locating the 
■entire survey according to the strict terms of the patent. But it ap- 
pears, when thus located, that part of it falls outside of Kentucky. 
Well, what of it? If the patentée saw fit to place part of his surve}' 
outside of Kentucky, ought the court therefore to be expected to re- 
locate the patent and place ail of it inside of Kentucky? We think not. 
If part of it clearly falls outside of Kentucky, that part fails, just as 
does part embraced in a prior patent. 

The duty of the court in this contingency is not to strain the law and 
dislocate the survey, in order to bring ail its lines within Kentucky, but 
simply ascertain and define the portion of the survey which does really 
lie within Kentucky. This can best be done by first locating the lines 
which lie in Kentucky, and locating them as nearly as possible according 
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to the calls of the patent. This is what common sensé suggests and the 
settled rules of construction in such cases require. Let us quote the 
principles laid down in the leading case of Pearson v. Baker, 34 Ky. 331, 
334, ail of which apply to the présent situation : 

"First. In the gênerai, distance yields to course, or, In the absence of any 
clrcumstance bringing the mind to a contrary conclusion, the courses shall 
be flrst pursued, contracting or extendlng the distances, as the case may re- 
quire, to maice the survey close. [Bryan v. Beckley] Litt. Sel. Cas. 91. 

"Second. The beginniag corner In the plat or certificate of survey is of no 
higher dignlty or importance than any other corner of the survey. Beckley v. 
Bryan, Ky. Dec. 91 ; 1 Pirtle's Digest, 114. 

"Third. The order in which the surveyor gives the Unes and corners in his 
certificate of survey is of no importance to ilud the true position of the sur 
vey. Reversing the courses is as lawful and persuasive as following the ordei- 
of the certificate. [Thornberry v. Churchilll 4 T. B. Mon. 32 [IG Am. Dec. 125]. 

"Fourth. That construction Is to prevail which is most against the party 
claiming under an uncertain survey. It is his duty to show and establish his 
corners. Preston's Heirs v. Bowmar, 2 Bibb, 493. From which it will follow 
that he who sets up and relies on an outstandiug claim must show that it 
embraces the land in contest, and should not succeed by using it, when it is 
uncertain whether it embraces it or not." 

When, then, having located the iirst and second Unes, vve corne to the 
beginning of the third, and find that, by running it according to the 
course and distance given in the patent, it crosses into Virginia and ulti- 
mately ends in Tennessee, a difficulty is presented which in our opinion 
entirely justifies us in going back to the beginning, reversing the calls. 
and tracing the Unes the other way, so as first of ail to locale the lines 
which do lie within Kentucky, and ascertain the boundaries of the grant- 
ed land which is located there. There is no trouble in doing this, and, 
having run the sixth and fifth lines reversed, the fourth line reversed 
brings us again to the top of Cumberland Mountain, from which, if run 
ont on the same course, the line would, at the distance given in the patent, 
strike the end of the third line run out according to the patent call. But 
since it is a vain thing to run the lines of a Kentucky survey outside of 
Kentucky, and since we hâve reached the boundary of the state at two 
widely separated points, one the beginning of the third line, and the 
other, practically, the beginning of the fourth, so that between the lines 
thus run and the boundary itself ail the Kentucky land granted by the 
patent is really embraced, we may reject the third line and the part of 
the fourth outside of Kentucky, and adopt a new third Une, vi^hich runs 
with the State line along the top of Cumberland Mountain between the 
two points mentioned. In this way ail the lines are located as called 
for in the patent, except the third and part of the fourth, for which a 
portion of the state line is substituted ex necessitate, thus closing the 
survey and giving the patentée every acre of land in Kentucky which 
he is entitled to on that side. Bruce v. Taylor, 2 J. J. Marsh. 160. 

The method adopted by Judges Barr and Evans, and by the court 
below, after ascertaining that the third line, run by course and distance, 
would leave Kentucky, cross the wedge-like point of Virginia, and land 
in Tennessee, was to make a new third line, with a new fourth corner, 
ail located in Kentucky. To do this, Judge Barr and Evans rejected 
both the course and distance given in the patent, fixed the fourth cor- 
ner at or in Cumberland Gap, and ran the line by the meanders of the top 
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of the mountaîn to it, while the court below, rejecting the course of the 
patent, ran the line by the meanders of the top of the mountain the dis- 
tance of the callj and stopped, fixing his fourth corner there. We agrée 
with the court below that Judges Barr and Evans were in error in fixing 
the fourth cOrner "at or in Cumberland Gap," merely because the patent 
says that the third line, after being run S. 60° W. 8,320 pôles, would 
end "at a stake near Cumberland Gap." Under such a call, how "near" 
the stake, marking the terminus of the third line, would be to Cumber- 
land Gap must be determined by running out the line according to its 
course and distance. Harry v. Graham, 18 N. C. 76, 78, 27 Am. Dec. 
226. And the terminus of a line run a distance of 26 miles might well 
be said to be near a place so well known as Cumberland Gap if it should 
turn out to be about 4 miles from it. Rejecting Cumberland Gap as 
the fourth corner, and disregarding the course of the call, the court be- 
low ran the third line by the meanders of the top of Cumberland Moun- 
tain the full distance called for in the patent, and stopped there, al- 
though still 2 miles or more from Cumberland Gap. The fourth 
corner, thus fixed, was regarded near enough to come within the de- 
scription of the patent. 

In our opinion, the court beloAv avoided one error to fall into another. 
It, too, created a corner not contemplated in the patent, but in a différent 
way. Cleariy the surveyor never intended to run the third line with 
the meanders of the state line either to Cumberland Gap or the distance 
of the call, or he would hâve said so. He intended to run the line S. 
60°W. 8,320 pôles, and thus fix the fourth corner, because the survey 
was a paper one, and only from the fourth corner thus fixed would the 
remaining lines of the call, when traced, close the survey. He prqbably 
supposed that a line run from the third corner S. 60° W. would stay 
in Kentucky ; but he made a mistake, and the patentées took the chance. 
The fault we find with Judges Barr and Evans and the court below is 
that they made a new line and created a new corner before they were 
comi>elled to. Obviously, the running of the third and part of the 
fourth lines outside of Kentucky necessitated a new boundary on that 
sida, which, of course, would be the state line ; but it seems to us the 
proper way to find how much of the survey is bounded by the state line, 
is to go back to the beginning, reverse the courses, and run the calls 
until the state line is again reached. This, we think, is what would 
naturally be donc if a possible purchaser under a junior patent wished to 
find out the boundaries of the Ledford patent on the northwest side. 

The création of a new fourth corner made more trouble. The fourth, 
fifth,and sixth lines, beginning at the new fourth corner and run accord- 
ing to the patent, would not close the survey by many miles. Varions 
expédients for closing it were suggested and différent ones adopted. 
Judges Barr and Evans ran the fourth and fifth lines according to the 
calls, and from the sixth corner thus fixed ran to the beginning. This 
changed the course of the sixth line from S. 5° W. to S. 5° E., and in- 
creased its length from 3,150 pôles to 4,050 pôles, a distance of almost 5 
miles. If they had run the fifth line by its course until it intersected the 
sixth line, reversed and prolonged, the fifth line would hâve been 9,468 
pôles, instead of 8,820 pôles, in length, an increase of 948 pôles, or about 
3 miles, and the sixth line 5,518 pôles, instead of 3,150 pôles in length, 
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an încrease of 2,365 pôles, or over 7 miles. To obviate the altération 
in the course and distance of the sixth line, or the large increase in the 
distance of both the fifth and sixth lines, if run according to their 
courses, the court below, after running the fourth line the course and 
distance of the call, and thus fixing the fifth corner, went back to the 
beginning, reversed the call, ran the sixth line the course and distance 
of the patent, and fixed the sixth corner. The fifth and sixth corners 
thus fixed, it joined by a line of its own, having neither the course nor 
distance of the patent, the course being N. 67° 54' E., instead of N. 55° 
E., a change of 12° 54', and the distance being 8,156 pôles, instead of 
8,820 pôles, a shortage of 664 pôles, or about 3 miles. 

We hâve already given the areas of the différent locations. On the 
one side, itis contended that a location containing 96,18 i acres in excess 
of that called for by the patent (as is the case with the location of Judges 
Barr and Evans) is by that fact alone put under suspicion ; while, on the 
other hand, it is insisted that a grant of 93,552 acres (the area covered 
by the location of the Court of Appeals of Kentucky), although 7,552 
acres in excess of the amount called for by the patent, will be reduced 
by existing prior grants, far below the 86,000 acres paid for, and to 
which the patentées were justly entitled. It appears in the record that 
the appellee's surveyor made a map showing the overlaps upon the loca- 
tion made by Judges Barr and Evans, and estimated they amounted to 
105,000 acres, leaving about 87,000 acres. This estimate was not, how- 
ever, supported by the production of the map, although it was said to be 
in existence, and the court refused afterwards to reopen the case for the 
purpose of going carefully into the overlaps, holding the inquiry not to 
be material at that stage of the case. We must therefore regard the 
testimony upon this point as unsatisfactory. Whatever might be shown, 
our conclusion would remain unaffected. If the patentées got more 
than 86,000 acres within the granted boundaries, it could not be said 
that they hâve been defrauded because of overlaps reducing the patent- 
able amount below 86,000 acres. They took the risk of the overlaps 
when they laid down the survey where they did. 

There was much discussion as to the effect which should be given the 
décision of the Court of Appeals of Kentucky in the case of Creech V. 
Johnson, 116 Ky. 441, 76 S. W. 185. The appellant relies largely upon 
the holding in that case. The appellee suggests that the case was be- 
tween parties having but a slight interest in the main controversy ; that it 
was prearranged, while the présent case was in the lower court, to se- 
cure a location by the Court of Appeals of Kentucky, which would be 
controUing; and that that court did not hâve the advantage of a full 
présentation of their side by the présent owners of the Eedford patent. 
The matter of the location of the patent was brought to the attention of 
the Court of Appeals in Asher v. Howard, 70 S. W. 277, 24 Ky. Law 
Rep. 961 ; Id., 72 S. W. 1105, 34 Ky. Law Rep. 2118, where the cour^ 
refused a rehearing and declined to locate the patent because the neces- 
sary data were not then before it. The court evidently appreciated at 
that time the large interests involved, for it says so. The motion to 
advance and the briefs in the case of Creech v. Johnson further advised 
it of the importance of the main question. Under the circumstances, 
we must hold that whether the location of the Ledford patent, involved 
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in Creech v. Johnson, ought to hâve been heard and adjudicated, was 
one for the Court of Appeals to pass upon, and, since it entertained 
jurisdiction and delivered a considered opinion, which appears in the 
Reports of the court prepared for publication, we must accept its con- 
clusions as its deliberate judgment upon the location of the patent, en- 
titled to the weight such judgments usually are. Adams Express Co. v. 
Ohio State Auditor, 165 U. S. 194, 219, 17 Sup. Ct. 305, 41 L. Ed. 683. 

We hâve been referred to a number of cases bearing upon the effect 
which should be given by a fédéral court to a décision of the court of a 
State upon a question of local law. Preston v. Bowmar, 6 Wheat. 580, 
5 L. Ed. 336 ; Williamson v. Berry, 8 How. 495, 12 L. Ed. 1170 ; Suy- 
dam V. Williamson, 24 How. 427, 16 L. Ed. 742. But it has not become 
necessary for us to détermine nicely the applicable rule, because, treat- 
ing the location as an original matter, we hâve reached the same conclu- 
sion as the Court of Appeals of Kentucky did. 

In conclusion : The présent owners of the patent stand in the shoes 
of the patentées. The deed from the patentées, under which they hold, 
warned them of a possible mistake in the patent by expressly excepting 
"any part of the 86,000-acre tract which may be found to lay outside of 
the State of Kentucky." If they lose some land by this location, it was 
the patentee's fault, for which they must stand good. The patentées se- 
lected, and through the surveyor located, the land, and described it in 
the patent issued, which by the settled law of Kentucky is to be con- 
strued most strongly against the patentées. If they saw fit not to hâve 
the land actually surveyed, but a mère "call" survey by protraction 
made, they took the risic. As one of the witnesses, a surveyor of the 
early days, ref erring to such surveys, said : 

"If you bit the land, you save It ; and if you miss it, you lose it" 

It closed and bounded a tract of land, but it was laid down in the 
wrong place. There was an overlap into Virginia and Tennessee. It 
cannot be presumed that Kentucky intended to grant land outside its 
boundaries, thus covered by its patent; nor can it be presumed that it 
intended to make good such a mistake by conveying land inside its 
boundaries not covered by its patent, as the patentées located it. AU 
that Kentucky intended to grant was the land inside of Kentucky em- 
braced within the boundaries of the patent, and such a grant is effected 
by locating the patent the way in which, concurring with the Court of 
Appeals of Kentucky, we hâve located it. 

The judgment is reversed, and the case remanded for further proceed- 
ings in conformity with this opinion. 
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GRAND TRDNK W. RT. CO. et al. v. CHICAGO & E. I. R. CO. 

(Circuit Court of Appeals, Seveuth Circuit. April 11, 1905.) 

No. 1,111. 

1. Equitt — JUEiSDicTioN — Peeventing Mtjltipltcity of Suits. 

A contract by a lessee railroad company to run its trains over the 
tracks and use terminal faeilitles of the lessor during tlie term of a lease 
for &99 years and to pay rental on a wlieelage basis, if elearly establisbed 
and valid, is speciflcally enforceable in equity on the ground of the 
avoidance of a multiplieity of suits, which would be vexatious and ex- 
pensive and in which the relief obtainable would be inadéquate. 

2. Raileoads — Lease of Terminal Facilities — Iînfobcement by Co-tenants. 

A séries of leases and agreements in renewal between a terminal rail- 
road Company and its constituent companies as tenants, providing for 
the use by them of the tracks and facilities of the lessor and the payment 
of rentals on a wheelage basis, construed, and hcld not to contain any 
covenant on the part of one tenant to use such facilities which could be 
enforced by the others in their own right. 

S. SaME COVENAKT TO USE. 

Such contracts also held to contain no covenant, express or Implied, 
blnding a lessee in favor of the lessor to use the tracks and facilities 
during the term, but merely to grant the right to such use to the extent 
desired upon the terms stated. 

4. CoNTEACTS— Mergeb of Peiob Agkeements. 

In the absence of allégation of fraud or mistake, a lease Is presumed 
to express the deliberate contract of the parties, altbough it difCers in 
terms from a prior contract, pursuant to which it was executed. In such 
case the prior agreement is nierged, and the rights of the parties are 
governed by the new contract. 

[Ed. Note. — For cases in point, see vol. 9.5, Cent. Dig. Contracts, §§ 1120, 
1130.] 

5. Equitt — Issues — Absence of Necessaby Parties. 

A défendant cannot be required to litigate- questions which directly 
Involve issues with third persons not before the court, and which can- 
not be adjudicated in thelr absence. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

The appellants, the Grand Trunk Western Railway Company (styled for 
brevity the "Grand Trunk Company"), Chicago & Brie Railroad Company 
(styled for brevity the "Erie Company"), Chicago, Indianapolis & Louisville 
Railway Company (styled for brevity the "Monon Company"), and the 
Wabash Railroad Company (styled for brevity the "Wabash Company"), 
brought suit against the Chicago & Eastern Illinois Railroad Company, the 
appellee (styled for brevity the "Eastern Illinois Company"), to restrain 
the latter from diverting its passonger business at Chicago from the Dear- 
born Street Station of the Chicago & Western Indiana Railroad Company 
(styled for brevity the "Western Indiana Company") to the terminais at La 
Salle Street Station of the Chicago, Rock Islaud & Pacific Railway Com- 
pany. Prior to May, 1879, the Eastern Illinois Company owned and operated 
a Une of railway from Danville northward to Dolton, 111., then 13 miles soutb 
of the City limits of the city of Chicago, reaching the city over the Unes of 
the Cincinnati, Pittsburg & St. liOuis Railroad Company from Dolton to the 
terminus of the latter company on the West Side of the city. In May, 1879, 
the Eastern Illinois Company, desiring terminal facilities on the South Side 
of the city, entered into contract with one J. B. Brown, dated May 6, 1879, 
which provided for the organizatlon by Brown of tha Western Indiana Com- 
pany for the purpose of secnring to the Eastern Illinois Company "an Inde- 
pendent and perpétuai railway entrance into the city of Chicago." The 
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Company so to be created was to construct a Une of rallway Connecting at 
Dolton with the northern terminus of the raihvay of the Eastern Illinois 
Company, and to extend Into the city of Chicago, the passenger terminus 
to be on the South Side, and as far north as Sixteenth street, which Une, 
when eonstructed, the Eastern Illinois by express covenants agreed to enter 
into possession of and use, maintairi, and operate for the full term of 999 
years. By this contract it was eontemplated that the Eastern Illinois would 
assume ail obligations of the Western Indiana Company ; that it would 
conduct and develop the local passenger and freight business of the road to 
its fnllest estent, and would pay $3,000 per annum on account of taxes on the 
main Une of the road during the full term. The Western Indiana was to 
hâve the right to admit other companies to the use of the property, subject, 
liowever, to the right granted to the Eastern Illinois Company to conduct the 
entire local business, the subséquent tenants to hâve the right of passage for 
their through trains only. After the admission of other tenants, the 
expenses incurred by the Eastern Illinois Company in maintaining and 
operating the road were to be shared by the subséquent tenants upon a 
wheelage basis. The Eastern Illinois Company agreed to guaranty the 
payment of $800,000 of bonds to be issued by the Western Indiana Company, 
and to provide by proper lease for the payment of the Interest and, by meaus 
of a sinklng fund, of the principal of such bonds at maturity ; and after the 
payment of sucli bonds the Eastern Illinois Company sliould be absolved from 
the payment of rentala, except for the repair, renewal, maintenance, and 
payment of taxes and assesaments. ïhvî contract further provided that, upon 
tlie coming into existence of the proposed new corporation, the Western In- 
diana Company should enter Into proper wrltten agreement with the Eastern 
Illinois Company coveriug ail the points speciiîed in the contract. In July, 
1879, the Western Indiana Company was orgauized, Brown becoming its 
président, the contract above stated being assigned to it by Brown, and the 
Company agreed to keep and perform the covenants of Brown. This Com- 
pany was Incorporated to build a terminal System, and was authorized to 
construct a Une of railway from the Indiana state Une and from Dolton into 
the city of Chicago, and there to provide terminal facilitles for as many 
railroads as might become its lessees. 

On October 24, 1879, the Western Indiana and the Eastern Illinois Com- 
panies entered into an agreement denominated in the record as the "original 
lease," m which the agre'ement is spoken of as a lease, and ihe parties as 
lessor and lessee, respectlvely. The document is voluminous, and the récitals 
and covenants are many. It recites that proper terminal facilities In the 
city of Chicago are necessary for the proper management of the business of 
the Eastern ÏUinois Company, that those in course Of construction by the 
Western Indiana Company are adéquate for the use eontemplated ; and then 
the Western Indiana Company : "In considération of the promises and of the 
rents reserved, and the covenants and agreements on the part of the party 
«f the second part [the Eastern Illinois Company], to be by the said par- 
ty of the second part kept and perf ormed as hereinaf ter mentioned, bas 
granted, demised, and leased, and by thèse présents does grant, démise and 
lease unto the said party of the second part the right and privilège of us- 
ing and running locomotives, cars, and other rolling stock of the said 
party of the second part over and upon the main track or tracks of the 
railroad of the party of the flrst part [meaning only the direct main track 
or tracks between Dolton and the terminus in Chicago] from its junction 
with the road of the party of the second part, at or near Dolton, in the 
county of Cook, state of Illinois, to the passenger dépôt of the said party 
of the first part in the city of Chicago, when eonstructed, and to the freight 
buildings.' engine houses, repair sliops, switchyards, and dock property, the 
use of which is vested in the party of the second part, and which are more 
particularly hereinafter described, as vvell as the right to use ail switches 
and turnouts appertainiug to the said track or tracks for ail purposes of 
the traffic of the said party of the second part; also the right and privilège of 
using for the purposes of such trafUc the passenger dépôt and its appendages 
of the said party of the flrst part, in the city of Chicago, when eonstructed; 
iind also the exclusive right aud pri^ile.ïc o' usiug for the purpose of such 
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trafflc, the freight buildings, engine houses, repair shops, swttchyard, and 
dock property," a particular description of wtiich follows, "and togetlîer wlth 
ail tlie franchises, rights, and privilèges of the said party of the first part 
thereto belongiug, or in any wise appertaining, only to the estent, however, 
that may be necessary and sutficient to enable the party of tlie second part to 
use and enjoy the rights and privilèges hereby intended to be granted, de- 
mised, and leased : Provided always, and it is hereby expressly understood 
and agreed, tlmt the right aud privilège of using the track, the passenger 
dépôt, aud the other property and premises * ♦ * hereby granted, de- 
mised, and leased * * * shall be exereised in common with the Western 
ludiana Company and snch other company or eompanies as may from time 
to time obtain the grant of slmilar rights, privilèges, and use of the same." 
The habendum clause is for the use of the freight buildings, engine house», 
repair shops, switchyard, and dock property exclusively, and the use of the 
track, passenger dépôt, aud other premises in common with the Western 
Indiana and such other eompanies as may thereafter obtain leascs therefor, 
and right to use the same for the fuU term of 999 years from the 30th day 
of Oetober, 1879; the Eastem Illinois Cîompany yielding and paying yearly, 
and every year during the said term, the yearly rental thereinafter specified, 
and keeping and performing the covenants. Then follow certain express 
covenants upon the part of the Eastern Illinois Compauy as follows: (1) To 
jiay $5 annually on January Ist during the entire time mentloned. (2) To pay 
ail taxes, assessments, liens and water rents, whether state, niunicijial, or 
other, lawfully Imposed "upon this lease and upon the freight buildings, 
englue houses, repalr shops, switchyard, dock and other property," the exclu- 
sive use of which is vested in the Eastern Illinois Company, and upon the 
franchises, eamings, trafflc, and business of the premises demised, or in any 
way derived therefrom. (3) To pay yearly and in every year during the 
term the sum of |3,000 on account of taxes and assessments imposed upon 
the main Une of the road from Dolton into the city of Chicago, and, in tbe 
event of extension of the road beyond Fourteenth street, to pay such ad- 
ditional sum as would be its proper and just share of the additional taxes 
and assessments, according to the proportion of its wheelage per mile over. 
the main line. (4) To pay by way of further rental the sum of $4,000 
monthly, until the sum of $800,000 shall hâve been paid, such payments to 
commence upon possession being taken by the Eastern Illinois Company ; but 
the monthly rental shall be diminished pro tanto as the capitalized rental, 
$800,000, is reduced by opération of the sinking fund thereinafter provided. 
(5) The Eastern Illinois Company to pay upon the first of each month during 
the term commencing July 1, 1884, such a sum of money as, together wlth the 
monthly rental of $4,000 provided for, vvill, within 35 years from January 1, 
1885, pay 6 per cent, per annum upon the capitalized rental of $800,000 be- 
fore It shall be reduced by the opération of the sinking fund on the Ist day 
of .lanuary, 1885, and after that time 6 per cent, per annum upon the amount 
of the capitalized rental as reduced ; and also so much by way of sinking 
fund as will pay ofC and extingui.=h the principal of said capitalized rental 
of $800,000 within 35 years from January 1, 1885. 

The instrument recites that the Western Indiana Company had executed a 
mortgage dated July 1, 1879, to Anthony J. Thomas, as trustée, to secure the 
payment of bonds to the amount of $1,000,000, that the Eastern Illinois Com- 
pany had guarantied the payment of séries A of said bonds, amounting to 
$800,000; and it was understood that the rental of $4,000 per month should 
be used and applied for the payment of interest upon the bonds so guarantied, 
and the sinking fund should be applied to the payment of such bonds ; and 
that the rental and the sinking fund should be paid by the Eastern Illinois 
Company to the trustée in the mortgage, and should be applied to the payment 
of the interest upon the bonds, and to the extinguishment and cancellation 
of the bonds so guarantied. Like provisions are contained in the instrument 
for further payments in case of the construction of the road beyond Four- 
teenth Street to Van Buren street, with respect to which the Eastern Illinois 
Company should bave the same rights and use as provided with référence to 
the other part of the line. It recites that the Western Indiana Company 
eontemylated making a new mortgage for $1,000,000, aud that the prior mort- 
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gage and bonds to Thomas should be satlsfied and canceled, and bonds to the 
amount of $800,000 under the proposed new mortgage should be substltuted, 
and applies the stipulations of the agreement with like force and effect to the 
new mortgage. ïhere is a further provision that, as the Easteru Illinois 
Company should during the term eonduct the entire local business between 
Dolton and the elty of Chicago, and other eompanies, to whom leases may be 
made, and with whom operating and traffic arrangements may be entered into 
by thé Western Indiana Company, should bave passage over the line for throush 
trains only, it was agreed that the Eastern Illinois Company should be 
entitled to eonduct, and will eonduct, the entire local business between 
Dolton and the terminus in Chicago in such manner that the business shall 
bo fully developed and preserved, and that the public shall be afforded ail 
practical facilities and conveniences, and that the Eastern Illinois Company 
shall and will, at its own expense, "exercise the rights and privilèges hereby 
granted as fully as the party of the flrst part, as the owner thereof or other- 
wlse, is now, or may be by law required to do, and at the sanie time in such 
manner as not to interfère with or obstruct the fuU and free use of the 
main track or tracks, passenger dépôt, sidings, turnouts, and the other prop- 
erty which may from lime to time be used by It in common with the party 
of the flrst part and other eompanies, or the traffic and business of the party 
of the flrst part and said other couipanies over the same, and shall and will 
keep up, maintain, and operate the stations, freight buildings, engine houses, 
repair shops, switchyards, dock and other property used by it exclusively in 
thorough repair, working order and condition, using the best and most sult- 
able materials for renewals of the same, as renewals shall from time to time 
become necessary, so as to be sui table at ail times for the transaction of the 
traffic and business aforesaid" ; that the Eastern Illinois Company should 
perform ail the duties by the laws of the state or ordinances of towns and 
cities which should be now or hereafter required In regard to the rights, 
privilèges, and premises granted, and should pay to the Western Indiana 
Company its proportion of the expeuses incurred or paid by it in maintain- 
ing and keeping in thorough repair and working condition the main track or 
tracks, passenger dépôt, terminal facilities, and other property, the common 
use of which has by agreement been reserved, and in supervising the use and 
managing the same, and other proper Joint expenses and charges arisiug from 
the tracks, dépôt, terminal facilities, and other property used in common, 
and the traffic over the same, such proportion to be determined by the wheel- 
age of the Eastern Illinois Company and of the other eompanies over the 
part of the Une so used in common. It was mutually covenanted that the 
Western Indiana Company should hâve the gênerai contre 1, management, and 
supervision of tlie main line. passenger dépôt, grounds, and other property 
which may be used by tlie Eastern Illinois Company in conjunction with 
others, and the sole control and direction of the management, use, location, 
improvement, and repair of the same, the appointment and supervision of ail 
offlcers, agents, and employés necessary for such purpose, and to establish 
and enforce such reasonable rules and régulations as may be necessary ; 
and the Eastern Illinois Company should hâve the exclusive rigbt to manage, 
maintain, and keep in order, at its own cost and expense, such 
portion of tlie main track as it may use exclusively of others, and, so soon 
as any such portion of the tracli should come into the use of another Com- 
pany in con.iunction with the Eastern Illinois Company, that portion of the 
track should immediately fall into the management of and be maintained and 
kept in order by the Western Indiana Company. The Eastern Illinois Com- 
pany also agreed to keep the buildings upon the premises occupied by it 
exclusively fully insured agalnst loss by flre, loss, if any, payable to the 
Western Indiana Company, and to pay a proportional part of the premiums 
for Insurance upon the property used in common, said proportion to be 
determined by the wheelage of each company using the same ; the proceeds 
of such insurance in case of loss to be applied to the repair, rebuilding, and 
restoration of the property destroyed. ïhere are the usual covenants to be 
found in a lease with respect to the surrender of the property demised at the 
expiration of the term, and the usual provisions for default in respect of the 
covenants of the lease. 
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On October 25, 1879, the Western Indiana Comiiany executed to the Wabash 
Comijany an agreemont or lease of a portion of its main Une from its junc- 
tion witb the Western Indiaua, near Seventy-Fifth street. On July 1, 1880, 
it executed to the Grand ïrunk Road a siniihir agreement or lease of that 
portion of its Une north of the junctlon with the Grand Trunk, near Forty- 
Ninth Street. On November 1, 1880, the Western Indiana Company executed a 
similar agreement or lease with the Erie Company from the junction of Its 
road with the Une of that company, near Hammond, Ind. On Deeember 1, 
1881, it executed to the Monon Company a similar agreement or lease of a 
portion of Its main Une from the state Une. Ail thèse agreements or leases 
covered the line of railway from the point of junction to the pas'senger 
station, when constructed. The rights granted to the Wabash Company 
were made subject to the exclusive right of the Eastern Illinois Company 
to conduct local business. The Wabash Company was to pay its wi'ieelage 
{)roportion of the maintenance and opération expenses of the VA'estern Indi- 
ana Company, and its wheelage proportion of the taxes upon the common 
property. The provisions as to local business and payment of taxes were the only 
provisions in which tlie lease diiïered from the "original lease" with Eastern Il- 
linois. The leases to the other roads were similar to that to the Wabash Company 
The amount of rental difl'ered to some extont in each, and the exclusive freight 
facilities also difCered, but In ail other respects the leases vi'ere in exactly 
the same terms as the lease to the AVabash Company. In none of thèse 
leases or agreements, except that of the Eastern Illinois Company, is any 
obligation assumed to conduct local business betvi'een Dearborn Station and 
Dolton. 

The Western Indiana Railway was completed to Twenty-Seeond street in 
the spring of 1880, and In April of that year the Eastern Illinois entered into 
possession under its agreement. Later in that year the road was extended to 
Fourteenth street, and in 1882 to Dearborn Station at Polk street. The 
freight terminais, the use of which was gi-anted to the Eastern Illinois, were 
located between Thirty-First and Thlrty-Fifth streets, and between Four- 
teenth and Fifteenth streets ; the former being the outer yard and round- 
house, and the latter, the freight dépôt and team tracks. Commeneing in 
April, 1880, and for several years thereafter, ail freight trains of the Eastern 
Illinois Company used the Western Indiana tracks from Dolton to the yards 
iif Thirty-First street or Fourteenth street, and ail passenger trains ran to 
the northern passenger terminus, which was moved successively from 
Twenty-Second to Fourteenth street, and in 1882 to Dearborn Station at 
Polk street. On Deeember 1, 1880, a second and supplemental agreement 
or lease was executed between the Western Indiana and the Eastern Il- 
linois Companies, granting to the latter the use of additional exclusive 
property and of additional common property to a station to be constructed 
to the south of the south line of Twelfth street. It récites that it is the inten- 
tion that the additional rights and franchises granted should be used and held 
in the same manner, afîected by the same récitals, subject to the rights, lia- 
bilitles, and conditions as to each party as are contained in the original 
lease, exoept as to the commencement, amount of rentals and payments, and 
the basis of calculating taxes on main passenger tracks. As to the latter, 
the Eastern Illinois Company, in the manner provided In the original lease, 
agreed to pay its share upon the proposed extension of line in the proportion 
that its passenger wheelage over that part of the main line used jointly with 
other companies should bear to the total passenger wheelage over the same. 

In 1882 additional funds were found to be necessary to complète the rail- 
road. The original mortgage of .$1,600,000 was canceled. A new mortgage, 
called the "first mortgage," was executed, amounting to $4,000,000, and still 
another mortgage, called the "gênerai mortgage," dated January 1, 1882, was 
issued, amounting to $10,000,000 ; and it was conteniplated to issue a further 
mortgage to secure bonds to be issued to retire ail outstanding bonds. New 
several leases were executed between the Western Indiana Company and its 
several lessees, each of which is dated November 1, 1882. The one with the 
Eastern Illinois Company recites the two prier leases, the proposed construc- 
tion of a larger and more convenient passenger station, and the inability of 
the Western Indiana to furnlsh station accommodations for passenger busi- 
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ness, as requlred by the terms of the original laase, uniess It should be paid 
addltional i-ental. It then grants, in addition to the premises and uses al- 
ready granted, tlie right and privilège of using the passenger station, raiJway 
traclcs, and appendages thereafter to be constructed, etc. The coveuants of 
the lessor and lessee in the original leases are repeated in this third lease, 
changed only as to the amounts and times of the rental and sinking fund 
paymeuts to secure the additional issue of bonds. The covenants in the orig- 
inal lease to pay the lessor the lessee's wheelage proportion of operating 
expenses Is ampliiied witb respect to what shall be considered operating ex- 
pense ; but the expenses are to b(> paid in proportion to the wheelage, subject 
M the $3,000 tax commutation agreement in the original lease. The fourteenth 
paragraph In each of the leases to the flve tenants contained a new provision 
as follows : "It is further agreed between the lessor and lessee that the 
lessee herein shall hâve the right at any tlme to use and enjoy any part of 
the common lines and property of the lessor as herein defiined, not now iii- 
eluded in the lease of October 24, 1879, and the supplemental lease of Decem- 
ber 1, 1880, or in this lease, for an Increase In the rent to be paid by such les- 
see equal to such proportion of 6 per cent, upon the cost of such lines and 
property thus newly used as the use by the said lessee bears to the use and 
enjoyment thereof by ail of the lessees using the same. In case the lessor 
shall be obliged to provide additional facilities by reason of such additional 
use, the lessee or lessees so availing themselves of the right to such use under 
this clause ehall pay by way of additional rental not less than six per cent, 
upon the cost pf vyhatever additional facilities the lessor is obliged to pro- 
vide by reason of such additional use, and any lessee availing itself of this 
privilège shall also provide and pay such monthly sinking fund payment as 
shall extlnguish the capital of such additional rental within forty-flve years 
from the time such lessee shall begin to make use of such lines or property 
as provided for In this article; but this provision is subject to the exclusive 
rights of the Chicago & Eastern Illinois Railroad Company to do the local 
business over the main Une of the lessor as provided by the lease to the 
Chicago & Eastern Illinois Railroad Company under date of October 24, 
1879, and It Is also understood and agreed that this does not apply to what 
is known as the 'Belt Division' of the property of the lessor." 

On November 1, 1882, an agreement was made between the Western Indiana 
of the one part and the flve tenant companies of the other part, which recites 
that the flve companies are severally tenants of the Western Indiana Com- 
pany under lease agreements, and that such flve companies hâve acquired, 
and own In equal proportions, the entire capital stock of the Western Indiana 
Company, amounting to $5,000,000, which they hâve purchased for the pur- 
pose of securing control of the railway and property of the Western Indiana 
Company, inorder to prevent its passing Into possession of any other rail- 
road companies whose interests may be hostile to the interests of the parties 
lessees; recites the orgànîzatlon of the Belt p.ailway Company with a capital 
stock of $12,000,000, of which $6,100,000 Is the property of the flve lessee com- 
panies in equal proportions of $1,220,000 each, and that the Belt Company 
had leased from the Western Indiana Company in perpetulty its Belt Rail- 
road and elevator ; recites the agreement that the stock of both the Western 
Indiana and the Belt Companies shall be issued in equal proportions to the 
flve lessees, and shall be nonnegotiable by being stamped that It is held sub- 
ject to the right of other stockholders to purchase it, and that each of the 
lessees shall be represeuted by one person upon the board of dlrectors of each 
of the companies, and shall be authorized to fill any vacancies that occur. 
It is therein agreed that the working expenses of the Western Indiana shall 
be paid by the several lessees monthly In proportion to their wheelage over 
the main line or such part of the main Une and property of the Western Indi- 
ana as is not set apart for the exclusive use of eitlier; that, as to the Dear- 
born passenger station and tracks Immediately south, the cost of mainte- 
nance shall be dlvided In proportion to the number of passenger cars and 
engincs entering thereon, but not to affiect the Eastern Illinois tax commu- 
tation provision in its original lease. It was further agreed that while the 
Western Indiana should bave the gênerai control and management of ail the 
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common proDerty, and the employinent and supervision of offlcers and em- 
ployés, its acts and dolngs should be such only as the parties lessees should 
unanimously approve. 

On August 1, 1890, a second main track, between Dolton and Oakdale, the 
point of junction of the Dolton and State Line branches, was proposed for 
construction, and thereupon a further agreemont was made between the 
Western Indlana of the flrst part, the Eastern Illinois Company of the second 
part, the trustée of the mortgage of the third part, and the lessee appellants of 
the fourth part, providing for this construction by the Western Indiana ; the 
Eastern Illinois covenauting to make rental and siiilcing fund payments suf- 
ticient to pay the interest and principal of the bonds to be issued to meet 
the costs of such second main track and its appurtenances. It is expressly 
stated that the prior leases were to be in no effect altered, and that tbe eECect 
of the présent instrument was to give additional reutals and sinking fund. 
and to démise additional property, as if they had beau ineluded in the former 
instruments, and the property was to be used together with and as part and 
parcel of the property, privilèges, rights, and franchises demised by tlie pre- 
vious leases. The lessee appellants, the parties of the fourth part to the 
agreement, joined therein to évidence their assent to the niaking of the im- 
provements and additions provided for by the lease, and to the making of 
the lease thereof to the Eastern Illinois Company and each of the appellants 
severally, and for itself agreed that, if it shall exercise its right of user of 
the track or tracks or property of the Western Indiana Company lying be- 
tween Oakdale and Dolton, it will pay for the use an increase of reutal equal 
to such proportion of 6 per cent, upon the cost of the Une and property so 
newly used, as it now exists, as the use of such lease bears to the use and 
enjoyment thereof by ail the lessees using the same. 

On September 30, 1890, the question having arisen between the Western In- 
diana and one of the lessee companies as to liability for damage elaims aris- 
ing from injuries at railway crossings by trains of lessee companies, where 
the Western Indiana Company had neglected to properly protect the cross- 
ings by gâtes or signal men, resolutions were adopted by the lessee compa- 
nies that in respect of ail questions concerning the exclusive liability of 
either tenant for damages in the use made of the property, by reason of any 
casualty or of any négligence of commission or omission on the part of the 
Western Indiana Company, the several leases between the tenants and the 
Western Indiana Company should be thereafter interpreted and understood 
as coustituting the Western Indiana Company the mère médium or agency 
through which the several tenants, each for itself, controls, opérâtes, man- 
ages, maintains. and repairs the railroad and other property ; and that the 
offlcers and employés of the Western Indiana Company shall be considered as 
solely and exclusively the offlcers and employés of the tenant for the doiug of 
ail acts which they may hâve done, and for the doiug of such acts as they 
hâve omitted to do, the doing or omission of which hâve given rise to such 
damage or claim for damage ; and that, as between the Western Indiana 
and each of the tenants, the tenant company shall be exclusively liable 
for ail damnges, and shall be considered as having separately indemni- 
fled the Western Indiana Company against ail claim for damages result- 
ing from the use by such tenant, as fully as if such tenant were In the 
sole and exclusive control of the railroad and appurtenances, and without 
référence to the cause of the casualty or the circumstances under which the 
claim arose. 

On December 1, 1890, another agreement or lease called the fifth lease, in 
the gênerai form of the earlier leases, was executed between the Western 
Indiana Company and the Eastern Illinois Company, recithig the prior leases 
and their provisions, and granting to the Eastern Illinois Company the ex- 
clusive rlght and privilège of using for its traffic certain real property 
described, being a strip of land and a certain track Connecting the/ewith, 
In connection with its freight facilities, the property to be used as part and 
parce! of the property, privilèges, and rights demised by the three prior 
leases. 

On November 1, 1891, further enlargements of the main right of v?ay and 
commou property of the Western Indiana Company beeoming necessary to 
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accommodate the Inereaslng trafflc of the tenants, the Western Indlana Com- 
pany entered into a further agreeiùeut with the Eastera Illinois Company, 
granting the rlght and privilège of using, for the purposes of its traffic and 
running its locomotives, cars, and other rolling stock thereon, so nuieh of 
the enlargements, additions, and iœprovements which the Western ludiana 
shall make upon its railroad as sball be appurteuant to or parcel of that 
part of the line of railway whlch the Eastern Illinois lias or shall hâve tho 
rlght to use and enjoy under the grants recited. The lease provides for 
additional rentals to cover one-fifth of the proposed issue of 2,000,000 of 
bonds. AH the covenants of the lessee are like the covenants in the original 
lease, and there Is a provlso that the Instrument shall not affect or abrldge 
any of the corporate franchises or powers of the Western Indiana Company 
to use and operate the railway in Its own behalf, or to lease it or make 
tracks for use by other railway companles, and to furnish facillties similar 
to those granted to the Eastern Illinois Company. Similar leases to eaclx 
of the other four tenants, the appellees, are recited in the lease stated. 

An agreement bearing the same date was made between the Western 
Indiana Company and the flve lessee companles, providing in substance that 
while, under the five leases of that date entered into, each tenant was required 
to pay additional rentals sufficient to meet tlie intcrest, and by way of sinking 
fund the principal of the $2,000,000 mortgage, as interest on that sum, the 
rental should be equalized as between the flve tenants on the basis of tUeir 
respective wiieelage uses of the portions of the common property upon which 
the $2,000,000 was to be expended. It also recites that the flve lessees are 
the beneflcial owners of equal parts of the capital stock of the Western 
Indiana Company ; that each of theni holds, under leases made by that 
Company, the rlght to use for the purposes of its traflic. In common with the 
other lessees, and with tlie Western Indiana Company and other railroad com- 
panles to whom similar rlghts of user hâve been and may be granted, certain 
portions of the railway and property of the Western Indiana Company. 

On July 1, 1902. It havlng become necessary for the Western Indiana Com- 
pany to elôvate Its tracks as required by the city of Chicago, and to raise 
a large amount of money for that purpose, the Western Indiana Company 
entered into an agreement with its flve tenants, dated July 1, 1902, whlch 
récites that each of the tenant companies holds in severalty certain portions 
of the property of the Western Indiana Company, and also the right to 
use for the purposes of its trafflc. In common with the Western Indiana Com- 
pany, and with other railroad companies to which the Western Indiana 
Company bas granted certain portions of the railroad and property of that 
Company, which rights and propertles are reserved to said lessees by the 
several leases specified and herelnbefore stated. The agreement provided 
(or a new issue of bonds, under a Consolidated mortgage, to an amount not 
exceeding $50,000,000, whlch should take up outstanding bonds and repay 
to the several tenants their respective payments Into the sinking fund under 
prier mortgages for the cancellation of the principal of prior bonds, and pro- 
vide funds for the improvements conteinplated and sueh as should become 
necessary. The agreement eonflrmed the existlng rights of user held by the 
respective tenants, provided for the equalization of sueh rights by two new 
provisions — the one canceling the Eastern Illinois' exclusive right to the 
local freight and passenger trafflc on the Western Indiana line between 
Dolton and Chicago ; the other, canceling the provision of the Inter-tenant 
agreement of November 1, 189,1, v?lileh redivided certain rentals for interest 
on the basis of the wheelage use of the portions of the Une improved by 
expenditure of the $2,000.000 thereby provided. It also canceled the Eastern 
Illinois Company's spécial privilège and exemption under its $.5,000 com- 
mutation clause in its original lease, and provided that thereafter each of the 
lessees should bave equal rlght to use of the common property of the lessor 
upon like terms and conditions. It provided that the Western Indiana Com- 
pany, the lessor, should pay the Eastern Illinois Company ,$.'5.51.246.50 as 
compensation for the release of the spécial tax commutation privilège, and 
for the release of its exclusive right to conduct the entire local business 
between Dolton and Chicago, and should pay the Grand Trunk Company, as 
compensation for Its release of its Decuniary benefîts uudex- the acreement of 
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November 1, 1891, !?20,665.35 per annum from that date untll it sIi.tII use 
for its traffic the rallroad of tbe lessor south of Forty-Ninth strcet. It 
grauted, demised, and leased unto each of the lessees, in addition to the 
rights. privilèges, property, and franchises already granted and leased to 
said lessees, respeetively, the equal right and privilège of using, for the 
purpose of its trafflc, ail and singular the railroad, railway tracks, stations, 
and appendages, and terminal facilities of the lessor of whieh a common 
use had been granted under any of the leases, meaning thereby the direct 
main track or tracks between the two south termini- — the one at the state 
line near Hammond. and the otber at Dolton — and the northern terminus 
at the city of Chicago at the intersection of Polk and Dearboru streots, com- 
prising v?hat is known as the "common property" of the lessor, but with 
the limitation that the rights and privilèges granted should be exercised In 
common with the lessor and with each of the other lessees, and witli such 
other Company or companies as bave obtained or may hereafter obtain a 
grant or lease of similar or other rights, and reserved to the lessor the right 
to use and operate the railroad on its ovrn behalf, and to grant terminal 
facilities, similar to those gr.anted, to one or more companies. The grant 
was for the full term of 999 years from the Ist of July, 1902, and the rental 
reserved was : I''irst, each lessee to pay $5 per annum rental during such 
term ; second, to pay monthly to the trustée of the mortgage during the flrst 
50 years of the term, and by way of additional reutal to that reserved by the 
existing leases, a sum of money equal to one-half of one-twelfth of the an- 
nual intcrest of ail outstanding bonds issued under the Consolidated mort- 
gage ; third, each lessee to pay for the exclusive use of such portions of the 
property held by such lessee in severalty, in addition to the reniais re- 
served by the then existing leases, a sum of money equal to one-twelfth of 
the annual Interest on bonds issued from time to time under the Con- 
solidated mortgage and used for certain purposes specifled, to wit, improve- 
ments and enlargements, refunding bonds, and the repayment of the sinking 
fund; fourth, at the end of 50 years, and at the maturity of the bonds, 
each lessee should pay one-flfth of the principal of the bonds for the purpose 
specifled. The thirty-second paragraph of the lease is as follows : "That 
whenever auy lessee, party of the second part, shall surrender for cancellation 
to the trustée under said Consolidated mortgage an araount of bonds secured 
thereby equal at their par value to the total original cost aforesaid of such 
lessee's exclusive property, such lessee shall be entitled to receive a quit- 
claim deed of its said exclusive property from the Western Indîana Com- 
pany, and a release thereof from the lien of said Consolidated mortgage, but 
such deed shall expressly provide, and said' conveyanee shall be upon the 
Condition, that said property shall not be leased, sold, aliened, nor conveyed 
by such lessee, until it shall bave given written notice to the lessor of its 
purpose to lease, sell, convey, or alien the same ; and that thereupon the les- 
sor and, after it, each of the other said lessees, shall hâve the option of buy- 
ing said exclusive property at its original cost and four per cent, interest 
from the date of such deed from the lessor to such lessee, or of leasing the 
same at an annual rental of not to exceed four per cent, on such original 
cost plus four per cent. Interest thereon from the date of such deed; and 
that if the lessor shall fail to exercise such option wlthin sixty (GO) days af- 
ter the receipt of such written notice, and none of the said lessees shall exer- 
cise its option wlthin twenty days after the expiration of said sixty days, 
such lessee shall thereupon bave the right to lease, sell, convey, or alien the 
said property free and clear from ail liens or claims of any nature on the 
fiart of the Western Indiana Company." The thirty-thîrd paragraph of the 
lease is as follows : "That after the date hereof the lessor shall excluslvely 
manage, operate, and malntain every portion of the common property ; and 
the entlre cost of tlie management, opération, maintenance, repair, and re- 
newal of, and of ail taxes, liens, water rents, and assessments on, said rail- 
road. buildings, and facilities, the common use of which is reserved to the 
parties hereto, and the entire cost of the management, opération, mainte- 
nance, repair, and renewal of, and ail taxes, liens, water rents, and assess- 
ments on, ail enlargements and imijrovements thereof, and additions thereto, 
and on, and to auy other railroad hereafter acquired by the lessor for the 
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eommon use o( the parties hereto, shall be borne by sald lessees in the pro- 
portion of thelr several wheelage uses of the varions portions of said railroad 
to the total wheelage use thereof : and, (or the purpose of distributing such 
cost, the lessor shall dlvlde, by Unes aeross and at right angles vvith its right 
of way, its said railroad and property, including ail appurtenances, into sucli 
sections as shall be necessary in order to equally distribnte such cost of the 
management, opération, maintenance, repair, and renewal of, and ail taxes, 
liens, water rents, and asSessments on, said several sections among the par- 
ties of the second part In proportion to thelr respective wheelage uses of 
such sections ; and it may, from tlme to time, change such sectlonal divisions 
the better to subserve the purpose and Intent aforesaid." The fourteenth 
paragraph states that the lessees hâve severally covenanted and agreed, each 
for itself, to and with the lessor, and to and with the trustée — the covenants 
of the leases being several and not joint — as stated in the document. 

Under date of July 1, 1903, the Western Indiana Company granted to the 
Eastern Illinois Company the exclusive use of certain acquired additional 
freight facllities, upon the covenant of the latter company to pay the inter- 
est and principal of the bonds under the consolidated mortgage for the pur- 
chase of the premises. The former leases are referred to, and the cove- 
nants in the former leases are extended to the property granted, the demised 
property to be used as part and parcel of the property theretofore 
demised. This property had not been owned by the Western Indiana 
Company prior to the date of the lease. The title to it was held 
by a trustée for the beneflt of the Eastern Illinois Company, and it had been 
used by the latter company for many years as a part of its exclusive freight 
yards. The change in the titie Is said to hâve been made to enable the East- 
ern Illinois Company to eonvert its ownership held by the trustée into a 
Jease-hold, so that It might receive the cash value thereof, being the consid- 
ération paid by the Western Indiana Company, as reclted in the lease. In 
1903 the Chicago, Rock Island & Paciflc Railway Company, which is the own- 
er of an undivided half of the La Salle Street Station, obtained control of the 
Eastern Illinois Company through the ownership of the stock of another com- 
pany which had beforè that tlme become the ovvner of the stock of the East- 
ern Illinois, or of so much of the stock as to give it control. The Eastern Illi- 
nois Company then asserted Ifs right to divert certain of Its passenger trains 
from Dearborn Street Station to the La Salle Street Station, and thereby re- 
lieve itself pro tanto froin the expenses of management, supervision, opéra- 
tion, and maintenance of the Dearborn Street Station and the tracks and fa- 
cllities appurtenant thereto. T,he appellants, the other lessee companies, 
thereupon flled this bill in equity to enjoin the appellee, the Eastern Illinois, 
Company, from the threatened breach of its obligation to use Dearborn 
Street Station for its passenger trafflc at Chicago, alleging that by such 
diversion the appellants would be required to pay in proportion the worklng 
expenses of the Dearborn Street Station theretofore borne by the Eastern Il- 
linois Company, which the covenant of the latter company required it to con- 
tinue to bear to the estent of Its passenger trafflc at Chicago, and w'ould de- 
prive the appellants of the benefit theretofore derived from the passengar 
wheelage of the Eastern Illinois Company between Seventy-Ninth street and 
Dearborn Station, and the beneflts to each of them from the receipt and de- 
livery by the Eastern Illinois Company of ail its Chicago passengers at Dear- 
born Station. The appellee clalmed that Ifs agreement amounted only to a 
trackage agreement, and vested in it no estate, but that It acquired under the 
agreements and leases the right to use the terminal facllities or not, as it 
should from time to time see fît, and that it has violated no obligation as- 
sumed by it under the leases and agreements stated, and it was also clalmed 
that the agreements, if they should be construed to contain covenants to use, 
were agalnst public pollcy, and that the appellants, if any right of théirs had 
been infringed, had adéquate remedy at law ; that the proposed diversion of 
the passenger business to the La Salle Street Station was owing to the fail- 
ure of the Western Indiana Company to furnish adéquate passenger faclli- 
ties ; that the Western Indiana Company Is an indispensable party to the 
suit, and that no decree should be entered without its présence ; and that the 
appellants hère bave no Interest In the respective contracts or leases between 
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the Western Indltina Company and the Eastern Illinois Company, or in the 
enforcement thereof. 

Tlie court below, npon hearing. dismissed tlie bill for want of equity, and 
the cause is brouglit hère for review. 

G. W. Kretzinger and Edgar A. Bancroft, for appellants. 
William H. Lyford, for appellee. 

Before JENKINS and BAKER, Circuit Judges, and KOHLSAAT, 
District Judge. 

JENKINS, Circuit Judge (after stating the facts). The prayer 
of the bill seeks the spécifie performance by the Eastern Illinois Com- 
pany of certain supposed covenants — express or implied — contained 
in the agreements or leases between that company and the Western 
Indiana Company, and to restrain the Eastern Illinois Company from 
diverting its freight and passenger business, or any part of it, from 
thé railway and the Dearborn Station of the Western Indiana Com- 
pany, and from using the terminal facilities of any other company for 
its traffic at Chicago. 

The questions arising upon this record are thèse: First, whether 
the appellants hâve an adéquate remedy at law; second, whether the 
agreements contain any covenant, express or implied, on the part of 
the Eastern Illinois Company to the appellants, enabling them to 
maintain this suit; third, whether the Eastern Illinois Company is 
obligated by any covenant, express or implied, in the agreements or 
leases with the Western Indiana Company to use the Dearborn Sta- 
tion and the appurtenant tracks during the entire terms specified, or 
whether the right of user exists without the obligation to use ; fourth, 
whether such a covenant, if one exists, is contrary to the policy of the 
State, preventing its enforcement in equity ; fifth, whether the Western 
Indiana Company is a necessary and indispensable party to this suit. 

We cannot doubt that if the contract obligation is clear, and no pub- 
lic interests intervene to prevent, équitable jurisdiction should be ex- 
ercised, since thereby a multiplicity of suits is avoided that would prove 
vexatious, unsatisfactory, expensive, and the relief obtainable there- 
by would be inadéquate to the situation. Pennsylvaina Railroad 
Company v. Saint Louis, Alton & Terre Haute Railway Company, 
118 U. S. 390, 6 Sup. Ct. 1094, 30 L. Ed. 83 ; Joy v. Saint Louis, 138 
U. S. 1, 11 Sup. Ct. 343, 34 L. Ed. 843; Union Pacific Railway Com- 
pany v. Chicago, Rock Island & Pacific Railway Company, 163 U. S. 
564, 16 Sup. Ct. 1173, 41 L. Ed. 265; Western Union Telegraph 
Company v. Baltimore & Ohio Telegraph Company, 42 N. J. Eq. 311, 
11 Atl. 13 ; Wolverhampton Railway Company v. London Railway 
Company, 16 L. R. Eq. Cas. 433. 

A careful scrutiny of the intertenant agreement of November 1, 
1882, the joint resolution and agreement of September 30, 1890, the 
joint agreement of November 1, 1891, and the joint supplemental 
lease, so called, of July 1, 1902, discloses no covenant of any kind be- 
tween the Eastern Illinois Company and the appellants, or either of 
them. The fîrst, called the inter-tenant agreement, is between the 
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Western Indiana Company of the one part and tlie five tenant com- 
panies of the other part. It recites the ownership of the entire capital 
stock of the Western Indiana Company by the five tenant companies 
in equal proportions ; that it was purchased by them to secure control 
and to prevent the passing of the Western Indiana Company into 
hostile interests. It pro vides with respect to the directe rate of that 
Company, restricts the disposition of the stocl< by any one of the five 
owners, provides for the gênerai control and management of the prop- 
erty by the Western Indiana Company, and that no other railway 
Company shall be admitted to the use of the property, except by the 
unanimous consent of the tenant companies ; that the working expenses 
of the Western Indiana Company should be paid by the several lessees, 
the proper proportion of each to be determined by the proportion 
which the engine and car mileage of each bore to the gross engine 
and car mileage of ail over those parts of the main line and property 
not set apart for the exclusive use of either; and that the cost of 
maintaining and operating the passenger station, including certain 
tracks specified, should be divided in proportion to the number of pas- 
senger cars and engines entering the same. It may be that, with 
respect to the expenses specified, the agreement to pay the mileage pro- 
portion may be deemed a covenant directly with the other tenant, so 
that on failure by one to pay to the Western Indiana Company its 
proper proportion as stipulated, and payment thereof to that company 
by another tenant company, the latter might hâve its action to recover 
the amount paid. This, however, is far from being a covenant to use. 
It is merely a covenant to pay for use. 

The resolution of September 30, 1890, merely provides that in re- 
spect to questions concerning the exclusive liability of either tenant 
for damages by reason of casualties arising from the use of the prop- 
erty, occasioned by the négligence of commission or omission on the 
part of the Western Indiana Company, the several leases between 
the tenants and the Western Indiana Company should be interpreted 
as constituting the latter company the mère médium or agency 
through which the several tenants, each for itself, opérâtes the railway 
and property. That interprétation is limited to the one subject of ha- 
bility for damages for injuries. We do not perceive that it can be 
given any efïect in the considération of the questions before us. 

The agreement of November 1, 1891, recites that the lessees are the 
bénéficiai owners in equal parts of the capital stock of the Western In- 
diana Company, and are lessees of that company, with the right to 
use, in common with the other named tenants, with the Western In- 
diana Company, and with such other railway companies to whom 
similar rights of user hâve been or may be granted, the "common 
property" of the railway and the necessity of the enlargement of the 
facilities ; that each of the five tenants should equitably pay in equal 
proportions, share and share alike, the $2,000,000, the principal of the 
bonds proposed to be issued necessary for the proposed improve- 
ment ; and that the interest on the principal sum should be borne by 
them, respectively, in proportion to the use which they shall severally 
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make of the several parts of the railway and property upon which the 
principal sum should be expended. The récital with respect to the 
payment of the principal of the bonds is manifestly referable to the 
equal ownership by the fîve tenants of the stock of the Western In- 
diana Company. The obligation to pay, if any, is the obligation of 
stockholders, and is not the covenant of lessees as such. The pay- 
ment of the interest is referable to the use made by each tenant, and 
the proportion to be paid by each is dépendent upon the wheelage by 
each. Thèse agreements are far from amounting to a covenant 
to use. 

The "joint supplemental" lease of July 1, 1903, contains no cove- 
nants on the part of the tenants to each other. It distinctly provides 
that the lessees severally covenant, each for itself, to and with the les- 
sor, and to and with the trustée. It provides that the cost of manage- 
ment, opération, maintenance, repair, and renewal, and of taxes, water 
rents, liens, and assessments, should be equitably distributed among 
the tenants in proportion to their respective wheelage use. 

We are not able to discover in any of thèse agreements any cove- 
nant by the Eastern Illinois Company to the other tenant companies 
availing to enable the latter in their own right to maintain this bill. 

We come then to the question whether there is an existing covenant, 
express or implied, with the Western Indiana Company, resting upon 
the Eastern Illinois Company to use the Dearborn Station and the 
appurtenant f acilities during the period mentioned in the leases. 

By the contract with Brown, of May 6, 1879, the Eastern Illinois 
Company by express covenant agreed to enter into possession of and 
to use and operate the railway and facilities for the period of 999 
years. It agreed to assume ail the obligations which should devolve 
upon the Western Indiana Company proposed to be incorporated ; to 
develop the local passenger and freight business of the road to its 
fullest extent; to pay during the full term $3,000 per annum on 
account of taxes on the main line of the road. Other tenants, who 
might be admitted to the use of the property, were to hâve the right 
of passage for through trains only. This contract, however, was 
abrogated by and merged in the "original lease," so called, of Octo- 
ber 24, 1879. Brown, the original lessor, had organized the Western 
Indiana Company, as was contemplated, and became its président, and 
in the name of the company executed this "original lease." So far, 
therefore, as the covenants of the two leases are in, conflict, those of 
the former lease are superseded by those of the latter. In the absence 
of allégation of mistake or fraud, it must be presumed that the "original 
lease" expresses the deliberate contract of the parties ; and, if the pro- 
visions of the latter are inconsistent with the provisions of the former, 
the latter évidences a new agreement, by which, and by which alone, 
the rights of the parties — as between the two agreements — are to be 
judged. The Brown lease reserved in the Western Indiana Company 
no right to operate the road. The "original lease" reserved to the lessor 
the entire control of the property, and the right to maintain and operate 
the railway on its own account in common with the right of opération 
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then grànted to the Eastem Illinois Company, and with such riglits of 
opération as might be granted to subséquent, lessees; the local business 
being confined to the Eastern Illinois Company. By the former lease 
ail obligations of the Western Indiana Company were assumed by the 
Eastern Illinois Company. By the latter lease the Eastern Illinois 
Company assumed only such obligations as related to the business ac- 
tually conducted by it. The expense of performance by the Western 
Indiana Company was to be divided among ail the tenants using the 
road in proportion to their several usage upon a wheelage basis. It may 
be greatly doubted whether this "original lease," so called, was other 
than a mère operating agreement as to what is termed the "common 
property." Union Pacific Railway Company v. Chicago, Rock Island 
& Pacific Railway Company, 163 U. S. 564, 16 Sup. Ct. 1173, 41 L. Ed. 
265. 

The several agreements or leases, executed during a period of 25 
years, indeed impress one with the conviction that the Eastern Illinois 
Company during that period thought to make use of the facilities grant- 
ed during the term mentioned in the lease, but that subséquent events 
hâve changed its purpose, The question, however, is not what that 
Company thén supposed would be its course, but what has it obligated 
itself to do? To ascertain the extent of obligation assumed, we must 
hâve référence to thèse instruments. We must ascertain from them 
what that company has in express language covenanted to do. By the 
Brown contract it had obligated itself for a period of 999 years to use 
and operate the railway. That was an express covenant, by wliich the 
company was bound. But by the subséquent "original lease," so called, 
the contract between the parties was changed. It did not therein so 
obligate itself, but it was therein stipulated that it should hâve the mère 
right to use in common ; and such right to use without obligation to use 
is found in every subséquent agreement between it and the Western 
Indiana Company. This is strong to show, if it be not absolutely con- 
vincing, that the Eastern Illinois Company did not contract to assume 
an obligation to use for that long period of time; that it kept itself 
free to use thèse privilèges or not, as its interests might dictate, stipu- 
lating to pay for such use as it made of them. It is true that with re- 
spect to the payment of rental for the "exclusive property," so called, 
it bound itself for the entire term, and it does not hère contest its obli- 
gation in that respect. During the period of S5 years there were in ail 
13 agreements or leases with the Eastern Illinois Company. In each of 
them there is manifested a careful avoidance of statement of any obli- 
gation to use. The like feature is observable in each of the leases to the 
several appellants. Thèse papers were undoubtedly drafted by ex- 
perienced counsel. They are voluminous in their terms and conditions, 
and évidence careful study and skill in the drafting of them. It cannot 
be possible that throughout thèse many documents an obligation to use 
was omitted otherwise than by design. There was the absolute obliga- 
tion in each of them to pay during the term the prescribed rental with 
respect to the exclusive property. There is, in respect of the common 
property, no obligation to pay on the part of either tenant, except upon 
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the basis of the use actually had. There is no express obligation to use. 
It bas been well suggested that, if an owner gives one the right of way 
over bis lands in common with others at a certain compensation for 
each use of the right of way, an obligation to use is not imposed; the 
extent of the use being optional. We find in thèse various instruments 
no express covenant to use. 

There is at least one provision in the agreement of July 1, 1902, called 
the "joint supplemental" lease, vvhich is in antagonism to any idea of 
an express obligation to use. By the tenus of the leases there was an 
express obligation on the part of the lessee to pay the spécifie rental dur- 
ing the term for the exclusive property held by it. The thirty-second 
paragraph of the lease referred to bas référence to this exclusive proper- 
ty. It gives to each lessee, upon surrender of consolidated mortgage 
bonds equal at their par value to the total original cost of each lessee's 
exclusive property, a right to receive a deed of the property from the 
Western Indiana Company, with the release thereof from the consolidat- 
ed mortgage, and provides that such property, so conveyed, should not 
be sold or leased or conveyed by the grantee, except that the Western 
Indiana Company and, after it, each of the other lessees, should first bave 
the option of buying the property at the original cost and interest, or of 
leasing the same at a specified sum, and, upon failure to exercise sucli 
option, the grantee should hâve the absolute right of disposition of the 
property. By this provision a lessee could stop payment of rental of the 
exclusive property at any time, notwithstanding the obligation to pay 
during the entire term. It is true that this paragraph was abrogated by 
the agreement of December 29, 1903, but that cancellation does not do 
away with the effect that the paragraph should bave upon the construc- 
tion of the contract of 1902. It seems quite inconsistent with the theory 
of a covenant to use the common property that the lessees should hâve 
the right of acquisition and of disposition over the exclusive property 

It also seems to us that the practical construction placed by the parties 
upon thèse contracts during a quarter of a century of action thereunder 
is not consistent with the existence of a covenant to use. The several 
instruments imposed like obligations upon both the appellants and the 
appellee as to every part of the common property, including the railway 
from Dearborn Station to Dolton, and the railway from Hammond 
Junction to the state Hne. The Dolton branch bas never been used 
by the appellants, nor has the Hammond branch ever been used by the 
appellee or by the Grand Trunk. The appellants bave not contributed 
to the maintenance and operating expenses of the Dolton branch nor 
hâve the appellee and the Grand Trunk contributed to the maintenance 
and operating expenses of the Hammond branch, nor bave they been 
required to do so. The lessee companies hâve had the same right to use 
the nine passenger stations between Eighty-Third street and Dearborn 
Station that the appellee has had. The paragraph in the leases to that 
effect provides that the lessee has the right to use upon the terms stated 
any passenger station which may be erected upon the main line, and, if 
the lessee should wish to use such other or additional dépôt, it shall bave 
the right to do so upon terms as favorable as those conceded to the 
Eastern Illinois Company, The obligation to use the Dearborn Station 
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is no greater than that contained in the provision referred to. The ap- 
pellee has used thèse nine passenger stations. The appellants hâve re- 
f rained from their use, and hâve severally declined to pay for their use 
and maintenance, opération, repair, renewals, and taxes. The several 
lessees hâve diverted to the terminais of other railroad companies freight 
cars and trains consigned to the city of Chicago as was deemed conven- 
ient for the accommodation of the consignées. That course of business 
seems to hâve been recognized as a right of each party, and none of the 
leases make distinction betvveen freight and passenger traffic or the 
rights or obhgations of the parties in relation thereto. We think, there- 
fore, that the practical construction placed upon thèse leases by the 
parties in interest supports the construction which we are constrained 
to give them, that, with respect to the "common property," there was 
no covenant to use, but merely a covenant to pay certain charges in the 
proportion that its use by the covenantor bore to the whole use. 

It is further urged that the court should imply a covenant on the 
ground that it is necessary to aid the exécution or performance of the 
express covenant of the Western Indiana Company to maintain the 
road and the station. We need not be curions to ascertain the limit 
which the law places upon the doctrine of implied covenants, or to con- 
sider that question, because, if a covenant to use may properly be im- 
plied hère, it is to be implied in favor of the Western Indiana Company, 
the lessor, which is not a party to this suit. It seems to us novel doc- 
trine that a covenant is to be implied in favor of co-tenants, when its 
implication is not sought by the lessor. The bill, seeking to establish 
such an implied covenant, affects corporate rights and liabilities of a 
corporation that is not a party. to the bill and such rights are enforceable 
only by the corporation affected, and in such case the corporation is not 
merely a necessary, but an indispensable, party. Swan Land & Cattle 
Company v. Frank, 148 U. S. 603, 13 Sup. Ct. 691, 37 L. Ed. 577. As 
was said by the court in that case, no decree made cquld conclude the 
absent party. 

"The défendants dannot be requlred to Iltigate those questions which pri- 
Hiarily and directly involve Issues with third parties not before the court" 

See, also, Minnesota v. Northern Securities Company, 184 U. S. 199, 
23 Sup. Ct. 308, 46 L. Ed. 499. 

The appellants, as lessees of the Western Indiana Company, and with- 
out the présence of the latter company, seek to hâve established, by con- 
struction of a contract made between the latter company and a third 
party, covenants to use, which shall endure for nearly 1000 years. Such 
covenants, if established, would run to and inure to the benefit of the 
Western Indiana Company, and could only properly be enforceable by 
it. Finding no covenant hère on the part of the Eastern Illinois Com- 
pany running to the appellants or either of them, we are not able, with- 
out the présence of the Western Indiana Company, to establish and 
enforce covenants in favor of the latter company, although the appellants 
might be pecuniarily benefited by the establishment of such right on the 
part pf the Western Indiana Company. 

The decree is affirmed. 



GRAND TRUNK W. RT. CO. V. CHICAGO, & E. I. R. CO. 801 

NOTE. — The following is the opinion of Seaman, District Judge, in the court 
below : 

SBAMAN. District Judge. The bill is founded on the alleged contract ob- 
ligations of the défendant under so-called leases or tracltage and terminal 
agreements with the Chicago & Western Indiana Railroad Company, wliere- 
in the complainants hâve rights and Interests as co-tenants under certain 
supplemental agreements and a so-ealled "joint supplemental lease." Relief 
in equity is songht upon the two-fold contentions : (1) Tliat the contracts 
obllgate the défendants to use the tracks and station for ail passenger trains 
througliout the term specifled, and (2) that no adéquate remedy for the breach 
thereof is afCorded at Ia^v. Both of thèse propositions are contro^-erted ou 
behalf of the défendant, and thèse further objections are urged ngainst the 
relief prayed for : (3) That the AVestem Indiana Company is a necessaiT 
party to the controversy in any view of the contract, and (4) that j)ublic 
policy forbids enforcement In equity. I appreciate the Importance of the in- 
terests and questions involved, and bave carefuUy considered the contracts, 
the various contentions, and the avithorlties eited. The need is obvious for an 
early décision, and an extended discussion of the grounds thereof is neither 
practicable nor can it serve any useful purpose for an ultimate review. So 
a brief summary of my conclusions will premise the entry of decree. The 
objections referred to wliich do not touch the merits of the controversy are 
none of them free from difficulty, but I am so strongly impressed with the 
view that the contracts in suit are not entitled to the construction sought on 
behalf of the complainants that the détermination will rest mainly thereon. 
For orderly considération the points are taken up inversely. 

1. As to jurisdiction in equity. On the theory of the bill that a covenant 
for use, either express or implied, appears in the contracts, while it is true 
that the wheelage charges for maintenance would remain ascertainable after 
diversion of trains to the Rock Island station, I am not satisfied that the 
remédies at law for breach would be adéquate to the extent of barring équi- 
table jurisdiction. The authorities cited sanction relief by injunction where 
the contract obligation is unmistakable and no public interests are involved. 
So the objection to the jurisdiction is overruled. 

2. Is the Western Indiana Company a necessary party to the bill? I am 
of opinion that this objection is well taken, under the gênerai rule (Sw-an 
Land & Cattle Co. v. Frank, 148 U. S. 603, 610, 13 Sup. Ct. 691, 093, 37 L. 
Ed. 577) that "the défendant cannot be required to litigate those questions 
which primarily and dîrectly involve issues with third parties not before the 
court." The so-calléd lessor is the primary party in interest, and the in- 
cidental Interest of the co-tenants vs'ill not authorize final adjudication, as I 
view it, without the présence of the lessor. 

3. The question whether enforcement of the alleged covenant would be con- 
trary to public policy is not clearly ruied by any authority cited ; but, if its 
solution were deemed controlling, I am impressed with the view that there is 
force in this objection. Spécifie performance of the alleged covenant is sought 
by way of injunction. and it is the settled rule of equity to extend no aid 
"unless it is in accordance with policy to grant the help," as such relief upon 
contracts "is the exception, and not the rule, and courts would be slow to 
compel" performance "in cases where it appears that paramount interests 
will, or even may, be interfered with by their action." Beaslev v. Texas & P. 
Ry. Co.. 191 U. S. 492. 497, 24 Sup. Ct. 164, 166, 48 L. Ed. 274. The railroad 
is a public utility and the interest and convenience of tlie public niust be rec- 
ognized, so that equity will not interfère to enforce the covenant in contro- 
versy, if found in the contracts. unless it is free from llabiiity to afCect public 
Interests, but will leave the parties to their redress at law, with the défend- 
ant Company at "liberty to follov? the course which its best interests and those 
of the public demand." Id. ; Texas, etc., Ry. Co. v. Marshall, 1.36 U. S. 393. 
405, 10 Sup. Ct. 840, 849, 34 L. Ed. 385. The contentions on the one side and 
the other as to advantages or disadvantages of the respective stations In 
structure, use, and location do not seem to présent serious difficulty ; but the 
fact that the tracks are now elevated in the one case and not in the other — 
though work is in progress to that end — with other phases which appear or 
may arise. would make it questionable, to say the least, whether a covenant 
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cleairly expressed to make no change of station would be enforced In equlty 
under the doctrine thus indieated. 

4. Are tbe so-called leases in suit obllgatory for use of thie Western Indlana 
station throughout the term? The Inquiry thus presented is the main sub.iect 
of controversy between the Western Indlana Company and the défendant, 
whereby the latter obtained and preserved its entry into Cliicago witli excel- 
lent terminal and station privilèges, were obviously prepared with délibération, 
slîill, and forethought. and the final contract of July 1, 1902, called the "joint 
supplemental lease" (wherein the complalnants were joined as sevcral parties), 
wlth the supplément thereto of December 29, 1003, were fransed and executed 
In the light of and with référence to ail the prior arrangements, understand- 
ings, and conditions. That none of the successive agreements were leases, In 
the légal sensé of that term, Is unquestlonable under the autliorltles (Union 
Pacifie Ry. Co. v. Chicago, etc., Ry. Co., 1G3 U. S. 5G4. .583, 593, 16 Sup. Ct. 
117.3, 41 L. Ed. 265; Chicago, Rock Island Ry. Co. v. Rio Grande R. R. Oo., 
143 U. S. 596, 618. 12 Sup. Ct. 479, 36 L. Ed. 277) ; the grant belng "the right 
and privilège to move and opéra te its trains over the traclcs" and to and from 
the station (163 U. S. .593, 10 Sup. Ct. 1173, 41 I.. Ed. 265). The two cases, 
therefore, cited in support of au implied covenant for use — So. Ry. Co. v. 
Franklin Ry. Co. (Va.) 32 S. E. 485, 44 L. R. A. 297, and Sehmldt v. Ry. Co. 
(Ky.) 41 S. W. 1015, .38 L. R. A. 809— are not strictly applicable, though In- 
structlye. Examlnatlon of the terms in the several instruments pointed ont 
on behalf of complalnants as express covenants for use, on référence to the 
context, fails to convlnce me that such Interprétation Is authorlzed. The 
strongest expression cited to that end appears In the niuth provision of the 
agreement of August 1, 1890, and subsequently renewed; but, as well indieated 
in fhe brlef for the défendant, the construction sought is not borne out by the 
other provisions and the obvions understanding of the parties, especially in 
Its insertion In the ilolnt agreement of 1002, wlth the independent uses of 
varions portions of the tracUs there contemplated. The parties were eqnally 
capable and well advîsed to make an express covenant in clear terms, If such 
were Intended, and I am of opinion that the court cannot construe the vague 
gênerai terms refei-red as expressing such Intention. 

The more difflcnlt question is whether the covenant will be Impiled from 
ail or any of the Instruments, conslderlng their nature and the circumstances 
of the case. The gênerai rules which govern the interprétation are well settled 
and need no répétition; and, otherwise than by way of eXempliflcatlon of 
those rules, no authorlty Is called to my attention which seems to be in point, 
except that of Hudson Canal Co. v. Pennsylvania Coal Co., 8 Wall. 276, 284. 
288, 19 L. Ed. 349. Under the rules referred to and on the authority of that 
case — which Is not modifled by Rallroad Co. v. Richmond, 19 Wall. .584, 
22 li. Ed. 173, cited on the briefs— I am satisfied that no implication arises 
to support the complalnants' contention of covenant to use the Western Indl- 
ana station throughout the term. The parties hâve carefully refrained from 
exactlng or enterlng Into express covenant to that efCect — plainly departlng 
from terms In the prelimlnary Brown agreement of May 6. 1879. which 
might hâve borne such Interprétation — and none can be Imposed by the court 
under the terms so selected and renewed by the parties. Sloreover, the view 
of public policy, before stated, would forbid such Implication. 

In conformity with thèse views, the bill must be dismissed for want of 
equlty, and decree may be prepared to that end. 



SOUTHERN FINE CO. OV GEORGIA et al. v. gAVANNAH TRUST CO. 

(Circuit Court of Appeals, Fifth Circuit December 12, 1905.) 

No. 1,459. 

L BaNKBUPTCT — FiNDINGS op Refeèee — Rewew. 

Findings of faet made by a référée in bankruptcy npon the confllctlnj 
testlmony of wltnesses examined before him hâve every reasonable pre- 
Bumption in their favor, and should not be set aside or modifled unless 
It nearly appears that there was error or mlstake on his part 



SOUTHERN FINE CO. OF GEORGIA V. SAVANNAH TRUST CO. 80.^. 
2. Same— KiGHT TO Reclaim Peopebty— Deliveky without Patmeni Tiikougii 

MiSTAKE. 

Claimant contracted to sell to a car company, which subsequently became 
bankrupt, boards to be used In the manufacture of cars, the same to be 
paid for in cash on or before their delivery. The flrst shlpmeut was paid 
for before it was delivered, but subsequently, for the accommodation of 
the président of the car company, and on his assurance that the boards 
would not be delivered to the company until payment was made, delivery 
to him was permitted, to enable him to check up the shipment before pay- 
ment. During the absence of such président, and also of the officer of 
claimant with whom such arrangement was made, through the oversight 
of an employé, a shipment went into the hands of the car company with- 
out prepayment, and was used in the manufacture of certain cars v^hich 
came into possession of the trustée in bankruptcy. The cars were after- 
wards sold under an agreement that the proceeds should be held to await 
the détermination of claimant's rights therein. Beld, that the transaction 
was not a conditional sale with a réservation of title, withiu the pro- 
Tisions of Code Ga. 1895, § 2776, which makes such réservation void as to 
third parties unless in writing, but tiiat the coutract was for a cash sale 
In which payment was a condition précèdent to the sale, iind. as the pay- 
ment was not made and there was in fact no intentional delivery to the 
car company, the title remained in claimant by opération of law, and it 
was entitled to recover the value o£ the boards from the proceeds of 
the cars. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia. 

The référée in bankruptcy, before whom this cause was primarily 
heard, filed the following statement and findings of fact : 

"On June 27, 1904, the Savannah Trust Company, trustée in bankruptcy of 
the Georgia Car & Manufacturing Company, made application to this court 
for leave to sell 50 box cars, alleged to be the property of the bankrupt estate. 
On the same day the Southern Fine Company of Georgia and John Schwarz, 
sheriff of the superior court of Chatham couuty, Ga., interposed objections to 
the sale of the cars, reciting that a certain bail trover action had been filed by 
them against the car company, prior to the bankruptcy proceedings, in the su- 
perior court of Chatham county, Ga., by virtue of which thèse cars and the 
slding, lining, and roofing contained therein had aiready beeu levied on under 
the proceedings in the superior court, and alleging that the title to the boards 
was in the pine company, and that the possession was in the superior court 
through Its sherifC, of which it had been summarily deprived by the United 
States marshal under receivership proceedings in the présent bankruptcy case, 
and praying that the property be restored to the custody of the superior 
court, or that the sale be suspended until the issue in the superior court be 
determined. The trustée filed its answer to thèse objections. The answer, in 
brief, denied the legality of the levy by the sheriffi of the state court, it being 
within four months prior to the bankruptcy proceedings, by reasoii of which it 
became invalidated; alleged that the marshal took possession peaceably and 
without opposition by any one at the time, and delivered it to the receiver, 
and he in turn to the trustée ; denied the claim of title by the pine company 
in the lumber; alleged that its claim amounted in value to only $1,136.06 and 
that it would be inéquitable to delay the sale when sufflcient of the proceeds 
could be held up to protect the claim, whieh can be litigated in the bankruptcy 
court; and, lastly, denied that the claim to the lumber and cars, or the pro- 
ceeds of their sale, is preferentisl or has any priority. A hearing was had on 
July 8, 1904, at which évidence was taken and the objections to the jurisdic- 
tion, as well as the merits of the controversy, were argued ; but af terwards, 
by a stipulation between counsel, it was agreed that the objections to the 
jurisdiction. would be withdrawn, and that the claim case be determined by 
this court, proceeding as an intervention, using the testimony aiready taken, 
and any additional évidence which might be ofCered. It appears from the 
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évidence that the principal office of the pine eompany was located at Savannali, 
Ga., and ttiat one of its mills was located at Nicholls, Ga. The business of the 
pine Company consisted In manufacturing lumber into boards at Kicholls, and 
selling them through its office at Savannab. It had spécial facilities for get- 
tlng ont the class of lumber required for the siding, lining, and rooflng of cars. 
The car eompany was located near the junction of the Atlantic Coast Line 
Railway with the Ogeeehee Road, about one mile from Savannah, and, as its 
name indiçates, was engaged in manufacturing cars. 

"Mr. Foster, président of the car eompany, and Mr. Stillwell, secretary and 
treasurer of the appellant, entered into certain business arrangements respect- 
ing the furnishing of boards. The boards were to be sold by the pine compauy 
to the car eompany for cash, and they were to be shipped to the pine eompany 
at Savannah; but before the boards should corne into the possession of the 
car Company the pine eompany was to be paid cash, and Mr. Foster was 
to see that this be done. Upon the first shipment from Nicholls, Ga., to the 
pine eompany at Savannah, Ga., the latter was paid cash before the boards 
were removed from its yards. Later Jlr. Foster complalned about mixing 
his books, because of the différence between the miH's cheeking and his check- 
Ing, and asked Mr. Stillwell to aiiow him (Mr. Foster) to check the cars iip, 
and said that if this was done he would act as trustée for the pine comp;iny, 
and he would guaranty that the boards would not leave his possession uiitil 
the cash was paid to the pine eompany at its office. Mr. Stillwell consented. 
and the lumber was sent on this Ixisis and delivered to Mr. Foster. The prin- 
ciples and terms of this agreement as to a modus vivendi, so entered into and 
acted upon, were never altered or expi-essly changed between them subse- 
quently. Later on Mr. Stillwell was called out of the city on business. Dur- 
lug his absence, and that also of Mr. Foster, the boards now in controversy 
were delivered without prepayment of cash being made by the car eompany, 
and, owing to a press of business, it was overlooked by the young man in the 
pine eompany's office, whose duty it was, presumably, to hâve required pay- 
ment. In the meanwhile, the boards were taken by the car eompany and us'ed 
up in the construction Of 50 box cars. Mr. Stillwell testifles that this was 
the true nature of the transaction, and that on his retum he had a conversa- 
tion with Mr. Foster, in whlch he taxed the latter with having received the 
boards as trustée for the pine eompany, and with wrongfully permitting them 
to get into the possession of the car eompany. In reply, Mr. Foster testified 
that he did not remember the exact language of the conversation. He did 
not deny Mr. Stillweirs version of it, but he said that Mr. Stillwell put the 
Word 'trustée' in his mouth. Notwlthstanding the testimony of Mr. Foster, 
which dénies this view of thelr relations in other parts of his testimony, espe- 
fially any undertaking to be personally liable, we think that a fair and rea- 
sonable conclusion from the entire testimony Is that Mr. Stillwell was correct 
in his statement of the transaction. On the whole, we flnd that the arrange- 
ment was that the goods were to be sold for cash, to be paid for at or before 
the delivery, and that the prepayment of the purchase priée was a condition 
précèdent of the sale. The delivery was a qualifled delivery, merely for the 
purpose of cheeking up the lumber. A bona flde delivery was wanting in 
this case." 

The hearing before the référée resulted in a judgment in favor 
of the appellant, the Southern Pine Company, against the appellee, as 
trustée in bankruptcy of the Georgia Car & Manufacturing Company, 
for the sum of $1,136.08, representing the value of the boards sold by 
the Southern Pine Company to the Car Company, with interest thereon 
at the rate of 7 per cent, per annum from December 18, 1903, the same 
to be paid out of the proceeds arising from the sale of the 50 box cars. 
Upon a review of the proceedings, the District Court set aside the 
order of the référée ; and from the order thus made the Southern Pine 
Company has appealed to this court. 
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Wm. E. Kay and Wm. W. Gordon, Jr., for appellants. 
T. M. Cunningham, Jr., for appellee. 

Before PARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge, after stating the facts as above,delivered 
the opinion of the court. 

In the considération of this case, application of légal principles will 
be made to the facts as found and reported by the référée. The record 
discloses conflicts in the testimony, particularly as to the witnesses 
Stillwell and Poster, the chief actors in the contract to sell the boards 
which were used by the Georgia Car & Manufacturing Company in 
the construction of its cars. Ùpon the trial of the issues before him 
the référée had the opportunity of seeing and hearing the witnesses, 
and he was therefore in a better position to judge of their credibility 
than are courts, which hâve before them nothing but the printed 
record. The established rule in such cases, from which we see no rea- 
son for departing in the présent instance, seems to be that the find- 
ings of fact, dépendent upon conflicting testimony, by a judge, mas- 
ter, or a référée, who sees and hears the witnesses testify, hâve every 
reasonable presumption in their favor, and should not be set aside or 
modified, unless it clearly appears that there was error or mistake 
on his part. Tilghman v. Proctor, 135 U. S. 136, 8 Sup. Ct. 894, 31 
L. Ed. 664; Camden v. Stuart, 144 U. S. 104, 13 Sup. Ct. 58-5, 36 L. 
Ed. 363 ; Callaghan v. Myers, 128 U. S. 617, 9 Sup. Ct. 177, 32 L. Ed. 
547; In re West (D. C) 116 Fed. 767; In re Stout (D. C.) 109 Fed. 
794 ; In re Eafieche (D. C.) 109 Fed. 307 ; In re Waxelbaum (D. C.) 
101 Fed. 338 ; In re Rider (D. C.) 96 Fed. 811. 

The principal question in the présent case is whether the appellant 
is in a position to assert title to the boards, as against the appellee, 
the trustée in bankruptcy of the car company. To détermine this 
question resort must be had to the contract of the parties, and efïect 
should be given to the intention therein expressed, uqless such inten- 
tion should be found to be in contravention of the statute law of 
Georgia. It appears from the record that the appellant sold or con- 
tracted to sell to the car company certain boards, to be used in the 
manufacture of cars. The boards were sold for cash, and payment 
was to be made at or before their delivery. Upon the first shipment 
cash was paid before the boards were removed from the yards of the 
appellant. Subsequently, as a matter of convenience to Foster in 
checking up the cars, and upon his assurance that the boards would 
not be delivered to the car company until payment was made, de- 
livery to him was permitted by Stillwell for the purpose suggested; 
and during the absence of Stillwell and Foster, and through over- 
sight on the part of an employé in the office of the appellant, the 
boards went into the hands of the car company without prepayment 
of cash, and were used by it in the construction of the cars. It is 
évident that, upon entering into the arrangement for the sale and 
purchase of the boards, the parties contemplated purely a cash trans- 
action — the payment of the purchase priée at or before delivery. 



806 141 FEDEEAL REPORTEE. 

Crédit was not extended nor requested, there was no condition affixed 
to the sale that the title should remain in the vendor, and the delivery 
of the boards to Foster was a qualified one and for the spécial pur- 
pose above suggested, and not an actual delivery to the car company. 
The fact that the boards, in the absence of Stillwell, went into the 
possession of the car company through mistake or oversight on the 
part of a subordinate employé of the appellant, would not operate to 
effect a delivery and thereby deprive appellant of valuable property 
rightS, contrary to the expressed agreement and intention of the par- 
ties. In the présent case the payment of cash was a condition précèd- 
ent to the sale, and, as cash was not paid, the title remained, by ope- 
ration of law and not by agreement of the parties, in the appellant. 
The transaction was at most an executory contract to sell. The prin- 
ciple announced is clearlv stated by the Suprême Court of Georgia, 
in Bergan v. Magnus & Co., 98 Ga. 514-516, 25 S. E. 570. In that 
case an attachment in favor of Bergan against Allen was levied upon 
a barrel of whisky, a claim to which was interposed by Magnus & Co. 
The plaintiiï's theory was that the whisky had been sold by the claim- 
ants to Allen, and that the title had passed into the latter before the 
attachment was levied. On the other hand, the contention of the claim- 
ants was that, under the terms of the contract between themselves and 
Allen, the sale had never become complète, and that lie had never 
acquired title. There was some question as to whether Allen had 
ever obtained possession of the whisky; the claimants insisting that 
they had exercised their right of stoppage in transitu, and the plain- 
tif! denying that this was true. Mr. Justice Lumpkin, delivering 
the opinion of the court, said : 

"In the View we take of the case, however, this question is immaterial ; 
for, even upon the assumption that Allen aetually obtained possession, we are 
of the opinion that the judge, who tried the case without a jury, rigbtly 
found for the claimants. The évidence fuUy and amply warranted him in 
reaching the conclusion that the sale from Magnus & Co. to Allen was for 
cash, which tlse latter was to pay upon delivery of the whigljy, and that pre- 
payment of the priée was a condition précèdent to the sale. There was no pre- 
tense that Allen had paid the priée. This being so, even if Allen had in fact 
obtained possession, the title did not pass to him under the contract, for the 
reason that he failed to comply with the condition upon which the sale de- 
pended. 'If the sale be for money to be immeditately paid, or to be paid 
upon delivery, payment of the price is a précèdent condition of the sale, 
which suspends the completion of the contract until the condition is performed, 
and prevents the right of property from passing to the vendee, uniess the ven- 
dor chooses to trust to the personal crédit of the vendee.' The foregoing is 
an extract from the opinion of Washington, J., deilvered in the case of Cop- 
land V. Bosquet, 4 Wash. O. G. 588, Ped. -Cas. No. 3,212, cited in 1 Benj. on 
Sales, § 336. To the same efCect, see Tiedeman on Sales, § 200." 

It was further said by the court: 

"The same doctrine was recognized in Harding v. Metz, 1 Tenn. Ch. 610. in 
w^hich it was held that : 'If personal chattels be sold upon the express condi- 
tion that they are to be paid for on delivery, and they are delivered upou 
the falth that the condition will be immediately performed, and performance is 
refused upon demand in a reasonable time, no title passes to the buyer.' And 
see Armour v. Peclser, 123 Mass. 143 ; Salomon v. Hathaway, 126 Mass. 482 ; 
Mathewson v. Belmont Flouring Mills Company, T6 Ga. 337." 
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See, also, Harkness v. Rtissell, 118 U. S. 667, 668, and 672, 7 Sup. 
Ct 51, 30 L. Ed. 285. 

It is, however, insisted by the appellee that the transaction in ques- 
tion was a conditional sale, with réservation of title in the appellant 
until the payment of the purchase price, and, not being in writing, 
was invalid as to third parties. In support of this contention section 
2776 of the Georgia Code of 1895 is invoked. The section referred 
to provides as follows : 

"Wbenever personal property is sold and delivered with the condition af- 
fixed to the sale that the title thereto is to remain in the vendor of such Per- 
sonal property until the purchase price thereof shall hâve been paid, every 
such conditional sale, in order for the réservation of title to be valid as 
against third parties, shall be evidenced In writing and not otherwise. And 
the written contract of every such conditional sale shall be exeeuted and at- 
tested in the same manner as mortgages on personal property ; as between the 
parties themselves the contract as made by them shall be valid and may be 
enforced, whether evidenced in writing or not." 

The statute invahdates a sale of personal property, as to third 
parties, when the property is delivered with the condition afïîxed to 
the sale that the title is to remain in the vendor until the payment 
of the purchase price. We hâve endeavored to show that, in the case 
before us, the parties contemplated a cash transaction, and that, in 
the absence of cash payment, there was no sale. Hence there was no 
divestiture of the appellant's title. It has been further shown that 
there was no agreement by the parties that the title should remain 
in the vendor. Under the contract as made the law intervenes and 
fixes the status of the title, and déclares that the ownership of the 
property shall remain with the appellant until paid for. Finally, de- 
livery of the boards in the manner stated was not a delivery within 
the intention of the parties, nor within the meaning of the law. We 
are therefore of the opinion that section 2776 of the Georgia Code 
of 1895 is inapplicable to the facts of this case, and that the contract 
between Stillwell and Poster is valid and binding, not only as be- 
tween themselves, but as to such simple contract creditors as are rep- 
resented by the trustée in bankruptcy. Questions affecting the rights 
and status of lien creditors and subséquent purchasers are not hère in- 
volved, and hence are not determined. 

It is further intimated by counsel for the appellee that Bergan v. 
Magnus & Co., supra, is in conflict with the two later cases of Pen- 
land V. Cathey, 110 Ga. 431, 35 S. E. 659, and Harp v. Patapsco 
Guano Company, 99 Ga. 752, 27 S. E. 181. An examination of the 
Penland and Harp Cases will disclose the error into which counsel 
hâve fallen. In Penland v. Cathey, the sale was a crédit sale, and 
by agreement of the parties title was reserved in the vendor untîl the 
mare was paid for. Mr. Justice Little, speaking for the court, said: 

"The évidence in the record makes a clear case of such a conditional sale 
of Personal property as is contemplated in section 2776 of the Civil Code of 
1895. ïhe property sold and the price to be paid were aseertained and de- 
termined, there was no act of the vendee to be performed before the sale was 
completed, and the delivery was unconditional. This contract not being in 
writing, the réservation of title was not valid against third parties. Civ. 
Code 1895, §2776. The oljject of the statute is to prevent fraud and perjury. 
Harp V. Patapsco Guano Co., 99 Ga. 752-758, 27 S. E. 181." 
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In the Harp Case was involved the sale of a mule. The following 
clause of the syllabus plainly difïerentiates that case from the one 
at bar: 

"When Personal property was sold and delivered under a paroi contract, a 
condition therein that the title should remain in the seller until the property 
was pald for was, under section 1955a [now 2776] of the Code, inoperative as 
to third persons." 

The transaction between Stillwell and Foster was characterized by 
fairness and good faith, there being an utter absence of proof in the 
record tending to show that there was any intention on their part to 
defraud the creditors of the car company. In addition the case, as 
developed by the évidence, demonstrates that it does not fall within 
the inhibition and denunciation of section 2776 of the Georgia Code 
of 1895. It must be held, therefore, that the appellee, the trustée 
of the bankrupt car company, took no better title to the boards than 
that held by the bankrupt itself at the date of adjudication. Hewit 
V. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 
'986; Collier on Bankruptcy (5th Ed.) p. 554; Brand. Bankruptcy 
(3d Ed.) §1148; Loveland, Bankruptcy (2d Ed.) p. 367, and au- 
thorities cited. 

The question remains whether the appellant is entitled to payment 
of its property in préférence to other simple contract creditors rep- 
resented by the trustée. We hâve seen that the title to the boards re- 
mained in the appellant, and the proof is clear that the identical boards 
were used by the car company in the manufacture of its 50 cars. Thèse 
cars, subséquent to the adjudication of bankruptcy, were delivered to 
the appellee as a part of the bankrupt's estate. The value of the 
boards was admitted to be $1,136.08, and in order to expedite the 
closing of the bankruptcy proceedings it was agreed by the parties 
that a sum sufHcient to compensate the appellant should be set aside 
from the sale of the cars, the same to be paid to it in the event of re- 
covery. The car company, upon obtaining possession of the boards 
in the manner above indicated, held them as trustée or bailee for the 
appellant, and the latter, as between the parties to the record before 
us, is entitled to their value, notwithstanding they may hâve been 
negligently or by mistake intermingled with other boards of the car 
company in the manufacture of cars. The équitable principle, appli- 
cable to cases of this character, is clearly stated by Sir George Jessel, 
Master of the Rolls, whose language is quoted approvingly by the 
Suprême Court in National Bank v. Insurance Company, 104 U. S. 
68, 26 L. Ed. 693. It was shown by Sir George Jessel, said Mr. Justice 
Matthews, that: 

"The modem doctrine of equity, as regards property disposed of by persons 
In a fiduciary position, is that, whether the disposition of It be rightful or 
wrongful, the bénéficiai owner Is entitled to the proceeds, whatever be their 
form, provlded only he can identify them. If they cannot be identified, by 
reason of the trust money being miiigled with that of the trustée, then the 
cestiii que trust Is entitled to a charge upon the new investment to the extent 
of the trust money traceable iHto It; that there is no distinction between an 
express trustée and an agent, or bailee, or eollector of rents, or anybody elso 
In a fiduciary position ; and that there is no différence between investments in 
the purchase of lands, or chattels, or bonds, or loans, or moneys deposited in 
a bank account" 
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See, also, In re Woods & Malone (D. C.) 121 Fed. 599 ; Hall v. 
Page, 4 Ga. 428, 48 Am. Dec. 235 ; Claflin v. Continental Works, 85 
Ga. 27, 11 S. E. 721 ; 6 Am. & Eng. Enc. Law (2d Ed.) pp. 594-599. 

It follows from what we hâve said that the ruling of the trial court 
was erroneous. It is therefore ordered that the decree be reversed, 
and that a decree be hère rendered in favor of the appellant for the- 
sum of $1,136.08, with interest thereon at the rate of 7 per cent, per 
annum from December 18, A. D. 1903, with costs of suit to be taxed, 
and that such sum be paid by the appellee from funds in its hands 
arising from the sale of the 50 box cars. 

Reversed and rendered. 

NOTE. — The following is the opinion of Speer, District .Tudge, on the hear- 
ing in the District Court: 

SPEEK, District Judge. In this case the court finds it difficult to assent to 
the conclusions reached by the référée In his very clear and comprehensive 
report. Roy C. Foster was the agent of the Georgia Car & Manufacturing 
Company before it went Into bankruptcy. He afterwards became Its prési- 
dent. John J. McDonough was a stockholder in that company, and also held 
a flduciary relation to the Southern Fine Company; the latter engaged in the 
manufacture of boards suitable for the uses of the car company. l'or ethieali 
reasons, it seems, relating to the double trust held by McDonough, the pine 
company resolved that none of its product should be sold to the car company. 
It does not appear that this resolution was adopted because of any appréhen- 
sion that the car company would become insolvent. It was designed to protect 
Mr. McDonough, and both corapanies, from the injiirious results usually flow- 
ing from an avoidanee of the well-known doctrine of the law of agency, which 
forbids an agent to sell if he is appointed to buy and forbids him to buy if he 
is appointed to sell. It turned out, however, that this resolution became very 
inconvénient to the pine company, which had boards to sell, and to the car 
company, which had boards to buy. As appears from the évidence, it soon be- 
came necessary for Mr. Foster, representing the car company, and for Mr. 
Stillwell, representing the pine company, to do business with only formai déf- 
érence to the resolution. Negotiations began on Mareh 2, 1903. This appears- 
from a letter of that date, written by Foster, as président of the Georgia Car 
Company, to Mr. Stillwell, secretary of the Southern Pine Company. The 
pertinent récital of the letter is: "We would order from you as shown by the' 
enclosed order. Orders will be signed by our purchasing agent, Mr. C. B. Dem- 
ing, and will be approved by myseïf, as président. Ordeçs coming to you in this: 
manner you would know would bave my Personal sanction. On the other 
hand, if neither of the methods is satisfactory, I would hand you my own Per- 
sonal order for the lumber to be given to the car works and settle with you 
on either a thJrty day or cash basis, whichevor you would prefer." 

Now this is clear notification to Mr. Stillwell that the purchase of the lumber 
was sought to be made, not for Mr. Foster, but for the car company. It is true 
Mr. Stillwell replied "No" over the téléphone to this application, and also, as 
appears by a penci! mémorandum on the letter, it is stated that he made no 
written reply. Thereafter, however, on various dates from November 21st tO' 
December 18th, inclusive, lumber was delivered and, as was originally intended, 
was worked up into the cars of the car company. It is contended by the coun- 
sel for the pine company that this lumber was sold for cash, and that there 
was a verbal stipulation that the title was not to pass until the cash was aetii- 
aily received. This may be true. It is also true, however, that the lumliei- 
was actually delivered and by the Georgia Car Company, by its operatives, tlie 
use of machinery, and the expenditnre of its resources, or, more accurately. the 
resources of its creditors, it was worked up into the finished product. It waf 
made into the sides and tops of about 50 cars. Now, in the manufacture of 
this lumber, the values represented by the equities of ail the creditors of thlt= 
car company, the machinery which was not paid for, the wages of labor, the 
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cost of supplies, and everythlng else needed to keep it a golng concem and en- 
able It to manufacture cars, was utUized or expended in the daily opérations 
of the Company, Miich of thèse values and of this outlay, like the lumber de- 
livered by the pine Company, was fumished on crédit. The car company be- 
came bankrupt. A trustée was appointed. Eo instante the title of ail its 
assets passed to the trustée for the benefit of the creditors. How, then, can 
it be said that the Southern Pine Company has a greater elaim upon the 
finlshed product or any part thereof than the creditors who furnished nails, 
bolts, wheels, trucks, or the skilled mechanics who did the work, or the manu- 
faeturers who furnished the machinery? 

A case Is clted from the Suprême Oourt of Georgia (Bergan v. Magnua, OS 
Ga. 514, 25 S. E. 570) in support of the contrary view, where it was held that, 
where the vendor agreed to sell a barrel of whisky and stipulated that the title 
should not pass until It was pald for, he had a superior claim to that of an 
attachlng créditer of the vendee who had levied on the whisky. It seems, how- 
ever, that there is a palpable distinction between that case and this. Nothing 
was done with the whisky. It was found in the original package. Recaption 
was easy. The équitable right of the third person was involved. It is quite 
otherwise hère; for the clalms of every creditor represented by the expendi- 
tures necessary to the daily opérations of a considérable manufacturing con- 
cem ail contributed to the common resuit, namely, the manufacture of 
cars, and ail stand upon the same footing as that of the Southern Pine Com- 
pany, which merely furnished a portion of the lumber to the business. It 
cannot be sald that this is a conditional sale under the law of Georgia, be- 
cause there is no compliance with the statute relating to such sales. This 
section 2776 of the Civil Code of 1895, provides, in order to render such réser- 
vation of title effectuai as against third parties, the contract must be re- 
duced to writing and attested as a mortgage on personalty.* The purpose of 
this statute is announced by the Suprême Court of the state (Harp v. Pataps- 
ço Guano Co., 99 Ga. 752, 27 S. E. 181) "to eut off, as far as possible, the numer- 
ous opportunities for fraud which would arlse if parties to such secret agree- 
ments were permitted at pleasure to assert that the contract of sale, though 
restlng in paroi merely, and notwlthstanding actual delivery of the property 
had been duly made, was conditional only, and passed no title to the pur- 
c'haser. ■ Therefore it Is that the parties to such agreements are required to 
reduee thelr contracts to writing and hâve the same duly attested and re- 
corded as mortgages on personalty. If they fail to do so, the law treats de- 
livery of the property as unconditional, rendering the contract of sale com- 
plète, and effectually passlng title so far as the rights of third persons are 
concerned." It is to be observed also that the term "third persons," as used 
by the Georgia statute, does not relate exclusively to those holding liens 
created subsequently to the date of the original conditional sale. The term 
includes, we thlnk, ail persons whose equities stand upon the same footing 
as those of the vendor in such sale, had no réservation of title in fact been 
made. 

No matter how Messrs. Stillwell and Foster may hâve attempted to gloss 
over this sale, so as to avoid an apparent disregard of the resolution of the 
Southern Pine Company, It was in ail of its nakedness a simple contract of 
sale between the two companies, which dealt with the manufactured pro- 
ducts of one to be used in completing the manufactured products of the 
Other. The court cannot be blind to this obvious and undeniable fact. It is 
also true, however strenuously It may be Insisted that it was a sale for cash, 
that it was not so treated by elther party; for no cash was paid and the de- 
liveries were made at varlous periods for nearly if not quite a month. In 
our judgment the effort to recover thèse boards dellvered under thèse cir- 
cumstances, after they had been worked into freight cars, by the proceed- 
ing in bail trover, must hâve been defeated. The effort to subject them, or a 
fund representing the supposed or agreed upon value, to the claim for re- 
caption of the Southern Pine Company, must be equally futile. Creditors 
of that gênerai class ail stand on the same footing. It is a case where 
equality is equity. They must share alike in the distribution of the fund 
which remains to requite their unfortunate ventures. 
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SPRINKLB et al. v. UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit. November 9, 1905.) 

No. 006. 

1. Criminal Law— Evidence— Déclarations of Codefendants— Res Gest^:. 

Where défendants on trial were jointly indicted with otliers. charged 
witb engaging in and carryiug on business as reetiflers in tîie names of 
certain companies organized by tliem witli intent to defraud the United 
States of the taxes on spirits so rectiflcd by tbem, althougb conspiracy is 
not charged, statements made by the défendants not on trial are admis- 
sible in évidence to show intent, where so connected with the acts and 
transactions charged as to constltute a part of the res gestfe. 

2. Samb — Joint Tbial or Défendants — Evidence. 

On the trial of défendants jointly Indicted and tried for defrauding the 
United States of taxes on distilled liquors, évidence is admissible, al- 
though it apparently relates to one or more, but not ail, of the défendants, 
and especially where proof of the corpus delicti dépends on establishing 
a variety of différent facts covering a long period of time and widely 
separated one from the other. 

3. Intehnal Revenue — Prosectîtion foe Offenses — Evidence. 

On the trial of défendants, charged with a violation of the Internai 
revenue law*, the instructions, rules, and régulations prescribed by the 
Commissioner of Internai Revenue, as authorized by statute, are admis- 
sible in évidence where pertinent to the issues. 

4. Cbiminal IjAW — RuLiNQ ON Motion fob New Tbial — Review. 

In the fédéral courts the ruling of the trial court on a motion for new 
trial in a criminal case is not reviewable. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Criminal Law, 
§ 3067.] 

5. Same— Cibcumstances As Evidence. 

Circumstances attending a particular transaction under investigation by 
a jury, if so interwoven with each other and with the principal faet that 
they cannot well be separated without depriving the jury of proof that is 
essential in order to reach a just conclusion, are admissible in évidence. 

In Error to the District Court of the United States for the Western 
District of North CaroHna, at Greensboro. 

The plaintifCs in error were indicted jointly with H. C. Sprinkle and J. T. 
gprlnkle for violation of the internai revenue laws. The indictment contains 
ten counts. The first count charges that the flve persons named carried on 
the business of reetiflers of spirltuous liquors, with intent to defraud the 
United States of the tax on the spirits rectified by them. The third, flfth, 
seventh, and eighth counts charge the said iive défendants with engaging in 
and carryiug on the business of reetiflers of distilled spirits in the names, re- 
spectively, of the Oak Grove Liquor Company, the Milton Liquor Company, 
the Reidsville Liquor Company, and in the uame of William Young, with in- 
tent to defraud the United States of the tax on the spirits so rectified by them. 
The second, fourth, and sixth counts charge the said flve défendants in the 
names, respecti^^ely, of the Oak Grove Liquor Company, the Milton Liquor 
Company, and the Reidsville Liquor Company, with knowingly making the 
false entries in certain books required by law to be kept in the rectifying busi- 
ness carried on in the names of the said three companies. The ninth count 
charges that said flve défendants did unlawfuUy and willfully remove, and aid 
and abet in removing, one cask of distilled spirits, ou wlûeh the tax had not 
been paid as required by law, to a place other than a distillery warehouse pro- 
vided by law ; and the tenth count charges that said flve persons did unlaw- 
fuUy and willfully coneeal one cask of distilled spirits, on which the tax had 
not been paid, which had been removed to a place other than a distillery ware- 
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house required by law— ail contrary to the form of the statute in such case 
made and provlded. The sections of the revised statutes violated are, for car- 
rying on the business as rectiflers of distllled spirits, section 3317, Rev. St. (as 
amended by Aet March 1, 1879, c. 125, 20 Stat 339) ; for making false entries, 
section 3318, Rev. St. (as amended 20 Stat. 339 [U. S. Comp. St. 1901, p. 2164]) ; 
and the removal and concealment, section 3296, Rev. St. [U. S. Comp. St. 1901, 
p. 2136]. 

The plaintiffs in error, in the absence of the défendants H. 0. and J. T. 
Sprinkle, who were fugitives from justice, on the 26th day of April, 1904, ap- 
peared in person and by counsel, and upon being arraigned pleaded net guilty ; 
and a jury was impaneled for their trial, which lasted from thence to the 4th 
day of May, 1904, a great mass of évidence having been introduced in behalf of 
the government, at the conclusion of vi'hich none was ofCered by the défense. 
Thereupon, after full argument had, and an appropriate charge by the court, 
a verdict was returned on the 4th day of May, 1904, finding the three de- 
fendants named guilty as charged in the first nine counts of the indictment. 
A motion for a new trial was entered and overruled. The plaintifC in error 
B. F. Sprinkle was sentenced to two years In the penitentiary and to pay a 
fine of $5,000 ; the plaintiff in error T. M. Angle, to a term of one year in the 
penitentiary, and to pay a fine of ?1,000 ; and the défendant William Youn„' to 
a term of six months in jail in said district and to pay â fine of $1,000. Sun- 
dry exceptions were regularly taken pending the trial, and assignments of 
error properly presented, and this writ of error allowed. 

The govérnment's contention, briefly, is that thèse several défendants were 
aeting in concert, and in so doing used the names of the Oak Grove Liquor 
Company, the Milton Liquor Company, and the Reidsville Liquor Company. 
and William Young, in order more effectively to accomplish their object and 
defraud the government ; that said companies and William Young were in fact 
one and a.11 the same ; that in order to carry ont their unlawful purpose they 
caused to be started vrhat was known as the Jones Company, of Louisville, 
Ky., the Diamond Distillery Company, of Louisville, Ky., the Marchants' 
Liquor Company, of Indianapolis, Ind.. and the Banville Distributing Company, 
of Danville, 111. ; that the fraud upon tlie government was principally committed 
by thèse last-named companies, at their respective places of business, pur- 
chaslng what was known as Wholesale liquor dealers' stamps at low proof, and 
sending them to the companies in North Carolina, more particuiarly to the 
Oak Grove and Milton Companies, and the proof raised so as to put ont on the 
market, under the color of thèse stamps, large quantifies of distllled spirits 
that had not in fact paid taxes to the United States ; that said stamps were 
not sent into North Carolina upon packages of spirits at ail, but by a more 
rapid transit than ordinary freight, and there utilized by one or more of the 
North Carolina companies upon packages of distilled spirits which had not 
therefore paid the tax ; that the stubs of the stamps so issued from Louisville, 
Indianapolis, and Springfleld, and the sériai number of the same stamps, as 
«hown by the rectiflers' reports and the gaugers' reports at the Oak Grove 
Liquor Company, the Milton Liquor Company, and the Reidsville Liquor 
■Company, showed that the stamps which were issued at 9 and 10 proof at 
Louisville, Indianapolis, and Springfleld aforesaid, had been brought into 
North Carolina, and raised to 188 and 190 proof ; and that the said défendants 
had been credited by the collecter of internai revenue in North Carolina, upon 
this fraudulent change in thèse stamps, whereby the government was de- 
frauded of taxes amounting to over $100,000. The government further coii- 
tends that the défendants, by one or more of their rectifying companies, bougut 
distilled spirits from Fleischman and others, in Cincinnati, Ohio, at low proof 
of 50 or 60 per cent. ; that the stamps attached to the packages of spirits thus 
bought, were sent to one or more of their companies ; that there the basis of 
the rectifier's crédit was so changed as to show a proof of 188 to 190, this af- 
fording another opportunity (or putting upon the market distilled spirits on 
which the tax had not been paid ; and also that the défendants, particuiarly 
Angle and Young, made false entries in their rectiflers' books used in their 
ttusiness. 
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The plalntiffs in error Insist on the other hand, briefly, that tîie.v knew 
nothing of the conduct of the business of the companies in Louisville, indian- 
apolis, and Banville, and the Oak Grove, Milton, and Reidsville Companies, 
and that there was no évidence to eonnect them with thèse transactions, and 
insist, further, that tbe Reidsville Company was owned and operated by the 
défendant J. T. Sprinlile, and the Oak Grove and Milton Liquor Companies 
were owned and operated by the défendant H. C. Sprinkle ; that tbe business 
of the plaintiff in error Young, as a rectifier and wholesale liquor dealer, was 
eutirely separate and distinct from their business ; that they had no interest in 
it, and that, as to those other companies, the transactions in regard to cheelis, 
orders for sale of liquor, and soliciting sales of liquor, and the order to one 
Company, and the sale by another company, were nothing more than ordinary 
transactions of business, carried on by persons engaged in similar undertak- 
ings. The following extract from the charge of Judge Boyd, of tbe lower court, 
who by reason of bis ability and long officiai expérience In revenue matters, 
is particularly well qualified to speak, is hère inserted, with the view of 
making clear just how distilled spirits are stamped and put upon the market, 
and the business of rectifiers of distilled spirits condueted : 

"It may be well that I should call to your attention the method by whieb 
distilled spirits are stamped and put upon the market. Ail taxes are paid 
upon distilled spirits in the bonded warehouse. Every registored distiller is 
required to hâve what is known as a bonded warehouse, and tbe product of his 
distillery, when it is produced, is carried from his cistern room to this bonded 
warehouse, and there it is reported to the collector— the number of wine gal- 
lons, and the number of proof gallons in each package, the date of its pro- 
duction and the date on which it was put in the warehouse, and the package 
numbered by the storekeeper and gauger. Wben the distiller desires to put 
that spirits upon the market, he sends up to the collector what is known as 
withdrawal papers, in which he describes the spirits, and if the spirits is 100 
proof or upwards, he pays $1.10 upon every proof gallon. The stamps are af- 
flxed and eanceled by the storekeeper and gauger, and that pays the tax upon 
a gallon of distilled spirits. No further tax is ever collected upon that spirits. 
That is the payment of the tax, and is what tbe government requires. Rectify- 
ing establishments change distilled spirits from its original character in the tax 
paid packages. That is what they do. They don't produce distilled spirits, 
but they take them in the original packages, in stamped packages, and they 
change their proof and character without the payment of any further tax. 
They simply pay the license for the purpose of carrying on the business of rec- 
tifiers. To illustrate : If one is a rectifier of distilled spirits, he buys a 50- 
gallon barrel of 100 proof spirits. 100 proof is the standard. That spirits 
bas paid $1,10 per gallon on 50 gallons, and the stamp is upon it to indicate 
that that tax bas been paid, and the stamp is eanceled upon the head of the 
barrel and the bung staves are marked so as to identify and describe the pack- 
age. The rectifier takes that 50-gallon package, and says to the collector : 'I 
wlsh to dump this package for rectification ; that is, I wish to pour it out of 
this package and change its proof and character, and put it upon the market' 
— and lie describes that spirits, and thereupon a gauger is sent to his estab- 
lishment to see if that package is what he describes it to be, and upon the 
gauger's report he is authorized to add eoloring to it, or do whatever he sees 
proper, and put it upon the market. If he takes 50 gallons of 100 proof and 
reduces it so as to make 500 gallons of rectified stuff without the addition of 
a single dollar- — he pays no further tax. In order, then, to put bis spirits upon 
the market, he bas to hâve wholesale liquor dealer's license and stamps. A 
rectifier, in order to sell in quantifies of flve gallons and upwards, must be a 
wholesale dealer, and upon his certificate, they furnish him thèse wholesale 
stamps. So, then, gentlemen, if tbe rectifier, after he bas bought the 50-gallon 
barrel of 100 proof spirits, reduced its proof and made 500 gallons, gets the 
stamps for nothing, and uses them for high proof spirits, he defrauds the gov- 
ernment. That is, to take a 10 proof stamp, and certify to the collector that 
it was on a package of 190 proof spirits, is a fraud ; for that gives the rectifier 
crédit for having stamps for 190 proof, instead of only 10 proof, increases his 
crédit 19 times. In order to give évidence to the collector of the proof of the 
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spirits In the packages, thèse stamps are so constrlicted that in tbe mlddle of 
them Is what Is knoWn as the 'clip.' The clip Is slmply a history of the pack- 
age printed upon It, the ûnmber of the stamp, the nàme of the collector who 
Issued It, and the ntimber of proof and wlne gallons In the package. There is 
a pièce of red paper under the clip, and, when it is adjusted to the barrel, tbia 
clip can be eut ont so as to be sent to the collector's office, and that is the 
évidence to the collector that that partioular package of whiskey is in that 
rectifying establishment for the purpose of being rectifled." 

Reuben D. Reid, E. J. Justice, S. B. Adams, and William P. By- 
num, Jr., for plaintiffs in error. 
A. E. Holton, U. S. Atty., and A. H. Price, Asst. U. S. Atty. 

Before GOFF and PRITCHARD, Circuit Judges, and WAD- 
DILL, District Judge. 

WADDILL, District Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The questions presented for our considération relate almost exclu- 
sively to the correctness of the rulings of the court below upon the 
admission or rejection of évidence pending the trial, the refusai of the 
court to give certain instructions asked for by the plaintiffs in error, 
and to the entry by the lower court of judgment upon the verdict 
of the jury against them; they having interposed no objection to the 
indictment by way of motion to quash plea in abatement, or demurrer 
thereto, introduced no évidence in their own behalf, and made no 
objection to the charge of the lower court as given. 

Plaintiffs in error insist that the évidence ofïered by the govern- 
ment as to the acts, conduct, and transactions of the several défend- 
ants, in the dififerent states, had in connection with the purchase of 
stamps, together with déclarations made by any of them in procuring 
such stamps, or had and made in connection with the ' several busi- 
nesses alleged to hâve been organized, owned, and conducted by them, 
could only hâve been introduced against the défendants J. T. and H. 
C. Sprinkle, the parties making such déclarations, or owning such 
companies, and not against the défendants on trial, the plaintiffs in 
error hère, who disavow âll knowledge of and connection with such 
transactions; there being no count in the indictment charging them 
as conspirators, and had there been such count, only déclarations 
made' in furtherance of the common undertaking should hâve been 
admitted. The character of the case under considération has neces- 
sarily to be taken into account in passing upon questions affecting 
the admission and exclusion of évidence, in order to détermine hovv 
far the acts, conduct, transactions, and déclarations of any of the co- 
defendants may hâve been admissible; the government disputing as 
a matter of fact that any such déclarations were admitted. 

The défendants are jointly charged in the fîrst, third, fifth, seventh, 
and eighth counts of the indictment with engaging in and carrying 
on business as rectifîers of spirituous liquors, with intent to defraud 
the United States of the taxes on the spirits so rectified by them. 
The Suprême Court in United States v. Simmons, 96 U. S. 360, 31 
1,. Ed. 819, passed upon the meaning of the language "knowingl\ 
and unlawfully engaging in and carrying on the business of a distiller, 
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witli intent to dcfraud the United States" in the purview of its reve- 
nue laws, in which the court held that the intent to defraud the United 
States was of the very essence of the offense; that the commission of 
the act complained of, coupled with the intent to defraud the govern- 
ment, was what constituted the crime ; that, unless both conditions ex- 
isted, no crime was committed; and that the existence of fraud in 
connection with the business of distilHng must be established by sat- 
isfactory évidence — the court concluding (page 3G4 of 96 U S. [24 
L. Ed. 819] ) : 

"Such intent may, however, be manifested by so many acts on the part of the 
accused, covering such a long period of time, as to render it difficult, if no1 
wholly impracticable, to aver with any degree of certainty ail the essential 
facts from which it may be fairly inferred." 

"The means of efïecting criminal intent," says Mr. Wharton, "or 
the circumstances evincive of the design with which the act was donc, 
are considered to be matters of évidence to go to the jury, to demon- 
strate the intent, and not necessary to be incorporated in the indict- 
ment." 1 Whart. § 292. The reason for this rule of évidence, where 
the question of the intent with which a particular act may bave been 
committed or transaction entered into becomes material, is very ap- 
parent, and the necessity of arriving at such intent from a full and 
fair considération of ail the facts and circumstance, including the 
acts of the accused, is manifest. In many cases the purpose and in- 
tent with which a person acts can only be reached by fair inference, 
and reasonable conclusions to be drawn from what he does, or his 
acts and conduct, would necessarily indicate. A contrary view would 
not unfrequently most seriously affect the innocent. 

The objections apparently rest upon the theory that, inasmuch as 
the indictment did not contain a count for conspiracy, évidence of this 
character should for that reason be rejected. But this position is 
manifestly not well founded. In St. Clair v. United States, 154 U. S. 
134, 149, 14 Sup. Ct. 1002, 38 L. Ed. 936, a case of the indictment of 
three persons jointly for murder upon the high seas, the court said, 
speaking of this very position as to the necessity of the charge of 
conspiracy : 

"Thèse objections seem to rest upon the gênerai ground that the indictment 
did not charge St. Clair, Sparf, and Hanson, as co-con-spirators. The évi- 
dence was not for that reason to be rejected. St. Clair, Sparf, and Ilanson 
were charged jointly with having lîilled and murdered Fitzgerald. The acts, 
appearances, and déclarations of either, if part of the rea gesbe, were ad- 
missible for the purpose of presenting to the jury an accurate view of the situ- 
ation as it was at the time the alleged murder was committed." 

Continuing, the court said: 

"Circumstances attending a particiilar transaction under investigation by a 
jury, if so interwoven with each other and with the principal fa"t that they 
cannot well be separated without depriving the jury of proof that is essential 
in order to reach a just conclusion, are admissible in évidence." 

Continuing on the subject of the res gestse, the court further said: 

" 'Thèse suixounding circumstances, constituting part of the res gestœ,' 
Greenleaf says, 'may always be shown to the jury along with the principal 
fact, and their admissibility is determined by the judge according to the desree 
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of their relation to that faet, and in the exercise of his soiind discrétion ; It 
iKilng extremely difflcult, If not impossible, to bring this class of cases vvithin 
the limits of a more particular description.' 1 Greenleaf (12th Kd.) § 108. See, 
also, 1 Bishop's Cr. Proe. §§ 10S3-1086. 'The res gestse,' Wharton said, 'may be, 
therefore, defined as those circumstances which are the undesigned Incidents 
of a particular litigated act, and whieh are admissible when illustrative of 
such act. Thèse incidents may be separated from the act by a lapse of time 
more or less appréciable. They may consist of speeches of any one con- 
cerned, whether participant Or bystander. They may comprise things left 
undone as well as things done. Their sole distinguishing feature is that tliey 
should be the necessary incidents of the litigated act; necessary in this sensé 
that they are part of the immédiate préparations for or émanations of such 
act, and are not produced by the calculating policy of the actors. In other 
words, they must stand in Immédiate causal relation to the act — a relation not 
broken by the interposition of voluntary individual wariness seelcing to manu- 
facture évidence for itself. Incidents that are thus immediately and un- 
consciously associated with an act, whether such incidents are doings or 
déclarations, become in this way évidence of the character of the act' 1 Whar- 
ton, Bv. (2d Ed., 1879) § 239." 

In the présent case, five persons are charged with the conduct of 
a business, lawful in itself, but which became unlawful because of the 
intent with which it is charged to hâve been carried on ; and it is al- 
leged in the indictment, that the purpose of the three companies with- 
in the state of North Carolina was the better to effect the unlawful ob- 
ject; and from the proof it appears that four companies in three dif- 
férent states of the Union were also used to effect such unlawful un- 
dertaking — that is, to defraud the United States — and that the said 
défendants jointly, as individuals and in the names of the said com- 
panies, were knowingly engaged in defrauding, and did defraud, the 
government of its revenue. This necessarily involved a variety of 
transactions, covering many times and places, long distances one from 
the other, and during a period of some 12 months. But, so far as 
the crime is concerned, when once established, they ail were and be- 
came a single transaction, and in that view clearly admissible, Ought 
not the acts, conduct, and doings of each of the défendants — not 
their statements, déclarations, or admissions necessarily, but what 
they or either of them may hâve done — in and about any material 
transaction forming a necessary part of the business in hand, whereby 
the government was defrauded of its revenue, manifestly be sub- 
mitted to the jury, with a view of determining the bona fides of their 
acts ; that is, their intent in the premises ? They should, of course, 
be the necessary incidents of the litigated act, and such acts, inci- 
dents, and doings as are necessarily and unconsciously associated 
with the crime as committed. The fact that the circumstances at- 
tending a particular transaction, when so interwoven with each other 
and with the principal fact that they cannot be separated without de- 
priving the jury of what is essential, may be submitted to the jury, 
seems now well recognized and settled. St. Clair v. United States, 
154 U. S. 149, 14 Sup. Ct. 1002, 38 L. Ed. 936; Beaver v. Tavlor, 
68 U. S. 637, 742, 17 L. Ed. 601 ; Insurance Co. v. Mosley, 75 Û. S. 
397, 407-8, 19 L. Ed. 437; Clune v. U. S-, 159 U. S. 590, 692, 16 
Sup. Ct. 125, 40 L. Ed. 269 ; Wiborg v. U. S., 163 U. S. 632, 657, 
16 Sup. Ct 1127, 41 h. Ed. 289. 
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In Insurance Co. v. Mosley, 75 U. S. 397, 19 L. Ed. 437, supra, 
a case involving liability under an insurance policy, and how far the 

statements of the insured made as to the manner and extent of his 
injury prior to the time of his death, could be introduced by his es- 
tate in his behalf, Mr. Justice Swayne, speaking for the Suprême 
Court, said: 

"To bring such déclarations witliin this prlnciple. gouerally, they must be 
contemporaneous with the main tact to wbich tliey relate. But this rule is 
by no means of universal application. In Rawson v. Haigh, 2 Bingham, 99, 
a debtor had left England and gone to Paris, where he remained. ïhe ques- 
tion was whether his departure from England vvas an aet of banlLruptey, and 
that depended upon the intent by whieh he was actuated. To show this intent. 
a letter written in France, a month after bis departure, was received in évi- 
dence. Upon fuU argument, it was held that it was properly received. Baron 
Park sald: 'It is impossible to tie down to time the rule as to the déclara- 
tions. We must judge from ail the circumstances of the case. We need not 
go the length of saying that a déclaration, made a month after the fact, would, 
of itself, be admissible ; but if, as in the présent case, there are Connecting cir- 
cumstances, it may, even at that time, form a part of the whole res gestœ.' 
Where a peddler's wagon was struck .and the peddler injured by a locomotive, 
the Suprême Court of Pennsylvania said : 'We eannot say that the déclaration 
of the engineer was no part of the res gestœ. It was made at the time — in 
View of the goods strewn along the road by the breaking up of the boxes — and 
seems to hâve grown directly out of and immediately after the happening of 
the fact.' The déclaration was held to be 'a part of the transaction itself.' In 
the complexity of human aiïairs, what is done and what is said are often so 
related that neither can be detached without leaving the residue fragnientary 
and distorted. There may be fraud and falsehood as to both ; but tliere i'i 
no ground of objection to one that does not exist equally as to the other. To 
reject the verbal fact would not unfrequently hâve the same effect as to strike 
out the controlling member from a sentence, or the controlliug sentence from 
its context The doctrine of res gestse was considered by this court in Beavcr 
V. Taylor, 1 Wall. 637, 17 L. Ed. TOI. What was said in that case need not 
be repeated. Hère the principal fact is the bodily injury. The res gestae are 
the statements of the cause made by the assured almost contemporaneously 
with its occurrence, and those relating to the conséquences made while the lat- 
ter subsisted, and were in progress. Where sickness or affection is the sub- 
ject of inquiry, the sickness or affection is the principal fact. The res gesta; 
are the déclarations tending the show the reality of its existence, and its ex- 
tent and charaeter. The tendency of récent adjudications is to extend, rather 
than to narrow, the scope of the doctrine. Rightly guarded in its practical 
application, there is no principle in the law of évidence more safe in its re- 
sults. There Is none which rests on a more solid basis of reason and au- 
thority." 

"Where an ofifense is the termination of a continuons transaction, 
it is admissible to show the entire train of connected facts leading up 
to and forming part of the préparation for the commission of the of- 
fense, whether consisting of conduct, déclarations, or other occurrences." 
24 Am. & Eng. Ency. Law, 675, and note 1; State v. Prater. 52 W. 
Va. 132, 43 S. E. 230 ; Hall v. State, 48 Ga. 607, G08 ; Eagon v.' Eagon, 
60 Kan. 697, 706, 57 Pac. 942 ; Chicago & E. Rv- Co. v. Cumniings, 
53 N. E. 1026, 24 Ind. App. 192; Pinney v. Jones, 64 Conn. 545, 30 
Atl. 762. 42 Am. St. Rep. 209; Com. v. Trefethen, 157 Mass. 180, 
31 N. E. 961, 24 L. R. A. 235 ; Jordan v. State, 81 Ala. 20, 30, 1 
South. 577. 

It once appearinp tb?><: fie stamns. uoon which the proof had been 
raîsed so as to defraud the government of its revenue, were used 
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by the plaintiffs in error in the conduct of their tusiijess, and by them 
used at such increased proof, were the same stamps purchased in the 
States of IlHnois, Kentucky, and Indiana, in the names of the com- 
panies alleged by the government to hâve been fraudulently used by 
said plaintiffs in error for such purpose, then, manifestly, every fact 
and circumstance tending to throw Hght upon the issue of such 
stamps to the said last-named companies became material, and was 
so related to the main transaction by which the government was de- 
frauded as to constitute the same a part of the unlawful aCt of which 
the government complained; and, upon this condition so appearing, 
the lower court properly declined to direct the jury to disregard the 
évidence that had been admitted conditionally upon the proof of the 
commission of the corpus dehcti, or of the connection of the défend- 
ants one with another. To maintain the contention of the plaintiiïs 
in error in this respect would be to place them in the position of ob- 
jecting to the government's developing a fraud upon its revenue to 
which they themselves were, from their standpoint, innocent parties. 
In this case, while we are inclined to think the authorities abundant 
to hâve justified the lower court in admitting as a part of the res 
gestœ any of the déclarations or admissions that may hâve been made 
by the défendants in connection with the issuance and use of the 
stamps alleged to hâve been purchased for the purpose of commit- 
ting the fraud upon the government, still we do not find it necessary 
to pass deiînitely on that question, as it is not clear from the record 
that such déclarations were admitted. We are convinced, however, 
and that is ail that is necessary to be determined for the purposes of 
this case, that the fact of the purchase of such stamps, and ail the 
circumstances connected therewith, including the acts, conduct, and 
transactions of any of the défendants, acting either as individuals 
or in the name of any or ail of said companies, as well in the issue 
as in the subséquent use of said stamps, is admissible in évidence 
against the plaintiiïs in error, who either as individuals, or by means 
of the corporations owned and operated by them in North Carolina, 
appear to hâve fraudulently received and unlawfully used the said 
stamps in the conduct of their business to defraud the government. 
Many of the exceptions relate to the admission of évidence that 
was for the moment apparently applicable to one or more of the de- 
fendants in the indictment or on trial, and not to them ail. This is 
almost inévitable where persons are jointly indicted and tried, and 
particularly in a case like the one under considération, where the com- 
mission of the offense, or proof of the corpus delicti, depended on 
the establishment of such a variety of différent facts, covering a long 
period of time, and widely separated one from the other. It was, 
of course, in order to make such évidence avail or material, necessary 
to connect the same with or show its pertinency to the case of one 
■or more of the défendants ; but it was not necessary that a particular 
fact in proof should be shown to be applicable to ail of the défend- 
ants, its bearing upon the whole case being apparent. An élection 
of the défendants to be tried separately, the granting of which would 
hâve been in the discrétion of the trial court, would hâve lessened 
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the embarrassments arising from this condition. But no such motion 
was made; and we are convinced that the trial court committed no 
error in the particulars complained of, of which the défendants under 
trial hâve any just cause of complaint. The question of the conduct 
of trials, and the time and manner of the introduction of évidence, 
is a matter largely within the discrétion of the trial judge; and while 
in this case the exceptions taken were many, and involved nearly 
every conceivable phase that could likely arise, still, as to most of 
the objections, they presented no questions of serious difficulty, the 
same arising only by reason of the trial of several persons together, 
and the effort, first, to show the commission of the crime, and then 
the connection of the défendants with such crime. As iliustrative 
of the embarrassment arising from the joint indictment of ail the de- 
fendants and the trial of three of them, the plaintifts in error by two 
of their exceptions say, first, that it was error to prove that the 
absent défendant J. T. Sprinkle was a boy only 19 years of âge; sec- 
ond, that another of the absent défendants, H. C. Sprinkle, who was 
the ostensible owner of the Oak Grove and Milton Companies, was 
a young man who, in point of fact, gave no attention to the businesses, 
and did not appear to be engaged in or about their conduct. On first 
view, each of thèse inquiries might appear irrelevant; but in the 
prosecution, when the government's entire case was based upon the 
fact that the five défendants named in the indictment were jointly 
engaged in defrauding the government and were using the names 
of the three North Carolina companies to more efïectually accom- 
plish their purpose, and that the Kentucky, Indiana, and Illinois com- 
panies were used for a like purpose, one of the défendants, J. T. 
Sprinkle, a young man 19 years old, a son of the plaintifl: in error B. 
F. Sprinkle, being the person engaged in the conduct of the nonresi- 
dent companies, as well as the apparent owner of one of the North 
Carolina companies, and H. C. Sprinkle, the apparent owner and pro- 
prietor of the remaining two North Carolina companies, the fact of 
the âge of one or both of thèse absent défendants, their relation to 
the plaintiffs in error, B. F. Sprinkle, and of the improbability of either 
of them being thus largely engaged in business, and that the one in 
North Carolina gave little or no attention to the two companies os- 
tensibly owned and operated by him, became matters of material 
moment, and the jury had a right to know the connection of the par- 
ties and companies, and to draw proper inferences from such cir- 
cumstances. 

Exceptions reserved in connection with the admission of évidence 
also présent the question as to whether the instructions, rules and 
régulations prescribed by the Commissioner of Internai Revenue, 
and properly applicable to those engaged in the business of the plain- 
tiffs in error, and in force at the time of the commission of the of- 
fense alleged against them, were improperly admitted as évidence to 
the jury. Sections 321 and 3291 of the Revised Statutes [U, S. Comp. 
St. 1901, pp. 186, 2132] authorize the Commissioner of Internai Reve- 
nue to prescribe such instructions, rules, and régulations, and pur- 
suant to which those ofïered in évidence, revised April 5, 1901, were 
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promulgated ; and there was no error in their admission as évidence, 
though there was no necessity for tlieir formai introduction, they be- 
ing matters of whieh the courts of the United States take judicial 
notice. This was expressly decided by the Suprême Court in passing 
■on the necessity of the introduction of certain rules and régulations 
of the interior department in Caha v. United States, 152 U. S. 213, 
14 Sup. Ct. 513, 38 L. Ed. 415; the court citing the following décisions 
as bearing upon the gênerai question: United States v. Teschmaker, 
63 U. S. 393, 405, 16 L. Ed. 353 ; Romer v. United States, 68 U. S. 
721, 17-, L. Ed. 637; Armstrong v. United States, 80 U. S. 154, 20 
E. Ed. 614; Jones v. United States, 137 U. S. 203, 11 Sup. Ct. 80, 
34 L. Ed. 691 ; Knight v. United States Ass'n, 142 U. S. 161, 169, 
12 Sup. Ct. 258, 35 L. Ed. 974; Jenkins v. Collard, 145 U. S- 546, 13 
Sup. Ct. 868, 36 L. Ed. 812. 

3. The several exceptions tp the action of the lower court in refusing 
to give to the jury instructions asked for by the plaintiffs in error, 
together with their assignments of error covering such exceptions, 
hâve been f ully and caref ully considered by the court ; and our con- 
clusion is that said instructions, which in many instances raise but 
the same questions covered by the exceptions taken to the rejection 
and admission of évidence, and in others matters not justified by the 
évidence, were one and ail properly refused; that the court's charge, 
to which the plaintiffs in error did not except, fully and fairly sub- 
mitted the case to the jury; and that said plaintiffs in error hâve no 
just cause of complaint, either because of the instructions refused 
or the charge given by the court. 

3. The plaintiffs in error excepted to the action of the lower court 
in overruling their motion made for a new trial. This ruling is not the 
subject of review by this court. Blitz v. United States, 153 U. S. 308, 
312, 14 Sup. Ct 924, 38 L. Ed. 735; Wheeler v. United States, 159 
U. S. 523, 16 Sup. Ct. 93, 40 L. Ed. 244 ; Addington v. United States, 
165 U. S. 184, 17 Sup. Ct. 288, 41 L. Ed.. 679. 

4. The plaintiffs in error also excepted to the action of the lower 
court in entering judgment against them upon the verdict of the jury. 
This is a writ of error, which présents for considération errors of 
iaw properly presented by a bill of exceptions or arising upon the 
record. Bucklin v. United States, 159 U. S. 680, 682, 16 Sup. Ct. 
183, 40 L. Ed. 304, 305; ^.tna Life Ins. Co. v. Ward, 140 U. S. 
76, 91, 11 Sup. Ct. 720, 35 L. Ed. 371 ;_ Foster's Fed. Pr. § 496. No 
motion or request was made that the jury be instructed to find for 
the défendants, or either of them, which motion would, if made, over- 
ruled, and properly excepted to, hâve left open to this court to con- 
sider whether there was any évidence to sustain the verdict, though 
not to pass upon its weight or sufficiency. Wiborg v. United States, 
163 U. S. 633, 658, 16 Sup. Ct. 1137, 1197, 41 L. Ed. 389 ; Humes 
V. United States, 170 U. S. 312, 18 Sup. Ct. 602, 43 L. Ed. 1011; 
Clyatt V. United States, 197 U. S. 207, 221, 25 Sup. Ct. 429, 49 h 
Ed. 726. Being of the opinion, after maturely considering ail of the 
ussignments of error, as well those particularly passed upon as 
those not in terms enumerated and referred to herein, that no error 
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of law has been committed of which the plaintiffs in error can com- 
plain, and that the facts, of which the jury was the judge, fuUy war- 
ranted their finding, the exception taken to the action of the lower 
court in entering judgment is overruled. 

The action of the lower court, being without error, will be, and is 
hereby, in ail respects affirmed. 



REEVB V. NORTH CAROLINA LAND & TIMBER CO. et al. 
(Circuit (Jourt of Appeals, Sixth Circuit. December 5, 1905.) 

No. 1,387. 

1. Public Lands — Gsant of State Lands — Validity TJndee Tennessee Stat- 

UTE. 

Under the statutes of Tennessee governing grants of state lands. as; 
construed by its Suprême Court, a valid entry is not essential to a vaiicl 
grant, and tbe older of two conflicting grants, eacli based on a void entry, 
passes the state's title. 

2. Execution — Validitt of Sale — Peesumption of Regularity. 

That one assumed to be an officer, and made a levy and return under 
an exécution directed only to a lawful officer, is suffleient, on collatéral 
attack, to raise a presumption that he was such officer, although the fact 
is not stated in his return. 

3. Same. 

On a collatéral attack upon an exécution sale, made 26 years after the 
exécution of a trust deed on the property by the owner, the presumption 
is that the debt secured by the dèed was satisfled and that the sale 
passed a good title. 

4. EXECUTORS POWEES CONVEYANCE OF PBOPEBTY. 

An executor, having power under the will to sell and eonvey any part 
of the testator's property, had authority to direct the making of a sher- 
ifif's deed, to which the testator was entitled, to a third party, who had 
acquired the équitable title, notwithstanding the fact that the remainder 
of the estate had been closed, where he had not resigned or been dis- 
charged. 

C. Execution — Validity of Deed — Power of Succeeding Sheriff. 

Under Shannon's Code Tenu. § 4783, which provides that a sheriff who 
makes a sale of lands may make a deed to the purchns-er. or any one 
succeeding to his rights, "at any time, either within or after the expira- 
tion of the two years allowed for rédemption," and section 4785, which 
authorlzes a sheriff to exécute deeds for lands sold by a former sheriff, 
without any limitation as to time, the mère lapse of time does not af- 
fect the validity of such a deed made by a subséquent sheriff. 

6. Equity — Proof of Title— Right to Bring in Cueative Deed by Suppijî- 
mental Bill. 

Where plaintiff had an inchoate title to land in suit, but which was 
imperfect because of the invalidity of a sheriff's deed, it was not error to 
permit the bringing forward by supplemental bill of a curative deed 
executed pending the suit. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

This cause came on to be heard upon April 13, 1905. An opinion reversing 
the decree of the Circuit Court upon the ground of the invalidity of the com- 
plainant's grant was filed May 2, 1905. The ground upon which we proceeded, 
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as well as the facts of the case, Is fuUy set forth In our former opinion, whicb 
was as follows: 

"Bill tq restraln trespass a tract of wlld mountain land, valuable only for 
Its tiinber, and to cancel the ' grant and deeds under which the défendants 
claim in so far as same conflict with the grant and deeds under which the 
complalnant asserts tltle to the land upon which trespasses are being com- 
mitted. There was a decree for the coinplainant, and the défendant, M. P. 
Reeve, bas appealed. 

"LURTON, Circuit Judge, delivered the opinion of the court. 

"The complainant deraigns title to the land in dispute from a grant to 
John Burgner, for 5,000 acres, dated November 29, 1841. The défendant de- 
raigned title from a grant to Richard West, for 1,900 acres, dated October 3, 
1843. Both grants are from the state of Tennessee. Nelther party bas had 
any such possession as to perfect a title under statute of limitations. The 
West grant laps upon the older Burgner grant. To what extent does not ap- 
pear. The question made by the issues and decided by the court below was 
the single question of superlority of title. The Burgner grant is the oldest, 
and, In the absence of both the Burgner and West entries, is the superior 
title if a valid grant. The contention is that the grant to Burgner is void 
because issued without any authority of law. 

'That grant, upon its face, recites that It issued upon an entry dated No- 
vember 20, 1838. By an act passed November 28, 1839, it was provided that 
entries theretofore made might be surveyed at any time prior to September 1, 
1841, and 'the further tlme of two years, from and after the passage of this 
act, to bave such surveys granted;' and that 'if such surveys shall not be 
made aiid grants obtained thereon, as provided In this act, such entries and 
surveys, as the case may be, shall be nuU and void as against subséquent 
entries.' The time within which a grant might Issue under this extension act 
expired November 28, 1841. Complainant's grant issued November 29, 1841, 
one day after the expiration of the law. The West entry was, at the date of 
this hiatus, an exlsting entry junior to that of Burgner, and upon it the 
West grant issued subséquent to this hiatus and junior to the Burgner grant. 
The fact that the Burgner grant issued upon an entry which, by the express 
terms of the act of 1839, was null and void, is apparent from the date of 
the entry recited in the grant itself. November 30, 1841, another extension 
act was passed, which extended the time within which ail entries theretofore 
made might be carried Into grants. But the Burgner grant can obtain no 
beneflt from this act because it Issued one day after the expiration of the 
act of 1839, and one day before the act of 1841 was passed. 

"We need not stop to consider what would hâve been the effect if Burgner's 
grant had not issued untll after the later extension act of 1841 had passed. 
That It would hâve resuscitated bis entry and furnished the foundation for 
a grant, in the absence of any intervening rights in favor of a younger enterer, 
may be conceded. Blevins v. Crew, 3 Sneed, 154; Williamson v. Throop, 11 
Humph. 265 ; Tipton v. Sanders, 2 Head, 690 ; Henegar v. Matthews, 88 Tenn. 
132, 14 S. W. 554; Sheafer v. Mitehell, 109 Tenn. 181, 71 S. W. 86. The 
plaintifC's grant can obtain no support from subséquent extension acts, but 
must stand or fall upon the question of the power of the state's officiais to 
issue a grant upon an entry which, under the law, was null and void. As 
this is a collatéral attacij, it will be of no avail uniess the Burgner grant is 
void and not merely voidable by a direct proceedlng. Fowler v. Nixon, 7 
Heisk. 725; Curie v. Barrel, 2 Sneed, 66. A grant of the vacant land of 
Tennessee must bave its origin in a valld entry, and a grant which bas no 
other basis than a void entry is void, wherever impeached, if the facts are 
apparent upon the face of the grant, or otherwise appear by record évidence 
of like dignitj'. Jackson v. Honeycut, 1 Overt. (Tenn.) 31; Oobb's Pleirs v. 
Conway's Heirs, 3 Hayw. (Tenn.) 21; McLemore v. Wright, 2 Yerg. .326- 
Polk V Wendell, 5 Wheat. 293, 5 L. Ed. 92; Crutchfleld v. Hammock, 4 
Humph. 203; Roach v. Boyd, 1 Sneed, 134; Woodfolk's Lessee v. Nall, 2 
Sneed, 674. 

"In Crutchfleld v. Hammock, cited above, vacant lands lying in one sur- 
veyor district were entered In another of which they constltuted no part A 
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grant was nevertheless Issued. The trial court instructèd the jury that If 
the lands Included in the plaintifif's grant did not constitute a part of the dis- 
trict in which they were entered, that the entry and grant were void. In the 
Suprême Court it was contended that inasmuch as the surveyor of the district 
of entry had actually included the lands in question in his district and 
placed it down upon the plans thereof, that the plaintifC had a right to enter 
it in that office, and that the state having issued a grant therefor, ail persons 
were precluded from golng behind the grant To this the court replied: 
'This argument cannot be sustained. Bver since the case of Polk's Lessee v. 
Wendell and others, declded by the Suprême Court of the United States [5 L. 
Ed. 92] and [Polk's Lessee v. Wendell], refiorted in 2 Tenu. 43a [Fed. Cas. 
No. 11,251], it has been held that entries and grsints are void. aud may be 
resisted in a trial in ejectments whenever there is want of property in the 
grantor, or want of power in the officers appointed by the Governor to re 
celve the entries or issue the grants. The principles of this décision hâve bee;i 
recognized by the Suprême Court of this state in the cases of Fentress' Lesse;' 
T. Western, decided at Charlotte in 1820, not reported, and in the case of 
McLemore's Lessee v. Wright, decided at Reynoldsburgh in 1820, and reportefl 
in 2 Yerg. 326. In the case now nnder considération, the lands iu dispute, 
constitutlng a part of the Hiawassee district, were not included by the linei; 
of the Ocoee district. The surveyor, thon, in extending the lines so as to 
embrace it, was acting out of the sphère of the authority invested in him, 
and hls act was void. Being void, the act cannot be construed to hâve iiind<;' 
thèse lands a' part of the Ocoee district. Not being such, the entry taker had 
no power to reçoive entries therefor, as his power was limited to the reoeptioii 
of entries of land in the Ocoee district; he having no power to issue grants 
except upon valid entries. The lessor of the plaintiff, then, had no tltle to 
the promises in dispute, and the judgment of the circuit court must be af- 
firmed.' This case was followed in Roach v. Boyd, cited above, where it w.'ik 
held that an entry made In an entry ofBce which had been closed was a 
nullity and 'that the grant founded upon It was void.' 

"Crutchfleld v. Hammock and Roach v. Boyd were afflrmed and appHed In 
Woodfolk's Lessee v. Nall, cited above. Woodfolk's Lessee v. Nall was an ac- 
tion of ejectment. Eaeh party claimed the land in dispute under conflictin<j; 
grants. The plaintiff s entry and grant were junior to the entry and grant 
of the défendant. But plaintifC claimed that, although his entry and grant 
were junior, they constituted the only valid entry and grant, and that de- 
fendant's grant was void. This claim was rested upon the fact that at the date 
of defendant's entry there was an interval of a short time during which 
there was no authority of law for making an entry wlthin that portion of the 
state where this land w^as, and that the law closing the entry office had re- 
quired ail claims to be presented and entries made thereon on or by a date 
named, or be 'forever thereafter barred.' The office was again opened. But 
during the Interval defendant's entry was made and spread ui»n the entry 
book, and so remained after the office was again opened. Defendant's grant 
Issued after the reopening of the ofHce. The court, after holding that the 
entry did not become a good entry by remaining upon the entry taker's book, 
having been originally placed there in violation of officiai duty, and that 
'nothing short of an express législative enactment could hâve had the effect 
of legalizing the pretended entry, or making it operative for any purpose.' 
sald : 'It is clear, therefore, that the entry in question is utterly void ; and 
of necessity the grant founded upon it must be held void likewise. The case 
before us Is free from ail the supposed difficulties that hâve embarrassed the 
question in regard to the jurisdiction of a court of law to deolare a grant 
void. It eleariy falls wlthin a principle long recognized in our jurisprudence 
as an exception to the gênerai rule upon this subject. The case of an entry 
attempted to be made without or agaiust the authority of positive law is ob- 
viously distinguishable from those cases where the entries were authorized by 
law, but errors or inequalities intervene in the course of proceeding. See 
Crutchfleld v. Hammock, 4 Humph. 203 ; Roach v. Boyd, 1 Sneed, 135.' 

"The cases of Craig's Lessee v. Vance, 1 Overt. IS'l; Wood v. Elledge, 11 
Heisk, 611; Webb v. Haley, 7 Baxt C02, GÛ3, and Berry v. Wagner, 13 Lea, 



824 141 FEDERAL EEPOETEB. 

594, 598, hâve been elted as holding that an entry Is not essential to the Issu- 
ance or validlty of grant Craig's Lessee v. Vance seems to hâve been an 
obiter by a single judge at nisl prius. But if Judge Overton had in mind 
grants upon military warrants prior to the act of April 12, 1784, he was 
right, for it was not until the act last mentioned that there was any pro- 
vision of law requiring an entry boolv in respect of locations under milifciry 
warrants. It was, before that act, 'agreeable to law' that the surveyor should 
indorse upon the baclï of the warrant the location made by the holder, and 
l'or a grant to issue upon the warrant and location so made. After the act 
of April, 1784, entry takers were appointed' and entry books provided, and 
ail entries required to be made in the proper district. ïhe history of the 
matter may be read in Lester v. Craig's Trustée, Cooke (Tenn.) 482, 484. 
Wood v. Blledge presented only the question of whetber the plaintiff's 
younger grant could be carried back to the date of his entry, which was 
older than that of the défendant. Both entries were in évidence. The oral 
évidence tended to show that the objects called for in plaintiff's entry could 
not be located, while the localities in defendant's entry were notorious. In 
this State of the case, plaintiff's grant could not by relation go back to sucli 
an entry, and his title was therefore only of the date of his grant. The case 
is one under the well-settled Tennessee doctrine that a grant based upon a 
spécial entry relates to the date of its entry, and will override an older grant 
upon a younger entry. Andersen v. Cannon, Cooke (Tenn.) 27, 31; Parrish 
■■■. Cummins, 11 Humph. 297; Rleidorn v. Pilot Blountaln Co., 89 Tenn. 109, 
204, 15 S. W. 737. Webb v. Haley bas no bearing whatever npon tbe question 
of the necessity of a valid entry. 

"The book of an entry taker is a record, and copies taUen from it consti- 
tute record évidence. The entry taker must furnish the surveyor with a 
copy of his record on which he makes his survey. This entry and the survey 
are furnished to the register or Secretary of State and constitute the author- 
ity for issuing a grant. Sampson v. Bone, 4 Heisk. 702, 704. Such an entry 
constitutes an incipient or équitable right to the land, and constitutes the 
state's voluntary agreement to grant the land if the enterer shall apply for a 
grant within the time required by law. If an entry of vacant lands made 
in the wrong surveyor's district, or in a closed entry taker's office, or of 
land not included within any surveyor's district, is a void entry and a grant 
based thereon void, it is because a lawful entry is the only authority of 
law for the issuance of a grant "We can but conclude, from the cases we 
hâve cited above, that the state officiais issuing the Burgner grant did so 
without any authority of law. It was not a case of the exercise of judg- 
tnent or discrétion upon any question of law or fact submitted to their de- 
vision by the law. It was not a case of vague, indefinite, or voidable 
entry, but a plain case of an entry which had expired, an entry which 
hj plain terms of the law was null and void. It is not distinguishable 
in principle from Mcl.emore v. Wright, 2 Yerg. 326 ; Polk v. Wendell, 5 Wheat 
293, 5 L. Ed. 92; Crutchfield v. Hammock, 4 Humph. 203; Boach v. Boyd, 1 
Sueed, 134 and 'Woodfolk's Lessee v. Nall, 2 Sneed, 674. 

"The authority of the Secretary of State and Govemor to sign and de- 
liver the state's grant is dépendent upon the enterer's application within the 
time limited by law for the issuance of a grant upon the entry. A grant 
after an entry has expired is an act beyond the scope of the power con- 
ferred by law and an absolute nullity. Such an entry may be revived by an 
act of législation which does not affect the vested right of another. But in 
the case under considération there had been no resuscitation of the nullified 
entry of Burgner when he applied for and obtained his grant. The fact that 
an act was subsequently passed extending the time within which he might ob- 
taiu a grant is of no conséquence, aside from the junior entry of West, be- 
cause he did not obtain such grant during the currency of the extended law. 
The case of Woodfolk v. Nall, 2 Sneed, 674, (i75, presented much such a ques- 
tion. There an entry made and recorded in an entry office which had 
been temporarily closed by law was held not to be validated from date of re- 
opening of the office. 
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"A grant or a patent for vacant public land, though beartng the great seal, 
Is nevertheless a minlsterial act, and if the land purporting to be granted 
was not in fact the property of the state, or subject to grant under existing 
law, or if the officiais issuing It were without the authority of law, the grant 
îs void and not merely voidable, and is subject to impeachment whenever of 
fered in évidence in an action involving title. This is a well-settled gênerai 
rule both in the courts of Tennessee in respect of the Impeachment of grant." 
of vacant public lands and of the United States when the validity of their 
patents is collaterally questioned. McLemore v. Wright, 2 Yerg. 326, 328: 
Polk V. Wendal. 9 Cranch, 87, 3 L. Ed. 605. and Polk v. Wendell, 5 Wheat. 
293, 5 L. Ed. 02, being cases arising under Tennessee grants. See Crutch- 
fleld V. Hammock, 4 Humph. 203; Ro.ich v. Boyd, 1 Sneed, 134; Woodfolk's 
Lessee v. Nall, 2 Sneed, 674 ; Curie v. Barrel, 2 Sneed, 63 ; Patterson v. Winn, 
11 Wheat. 380, 6 L. Ed. 500 ; Smelting Co. v. Kemp, 104 U. S. 636, 641, 26 L. 
Ed. 875 ; Wright v. Roseberry, 121 U. S. 488, 519, 7 Sup. Ct. 985, 30 L. Ed. 
1039; Doolan v. Carr, 125 U. S. 618, 625, 8 Sup. Ct. 1228, 31 h. Ed. 844; 
Knlght V. U. S. Land Association, 142 U. S. 101, 12 Sup. Ct 258. 35 L. Ed. 
974 : and Stockley v. Cissna, 119 Fed. 814. 56 C. C. A. 324, a décision by this 
court, where a grant of land, in form regular, was held void, because not 
authorized by the law under which it purported to be made. 

"Since the case of Polk's Lessee v. Wendal, 9 Cranch, 87, 3 L. Ed. 665, a 
case in which the circumstances under winch a North Carolina or Tennessee 
grant might be collaterally impeached, there is an unbroken line of Tennes- 
see authority holding, to quote from Curie v. Barrel. clted above, that a grant 
Is to be considered void and open to collatéral attaek in a court of law, 'when 
the State had no property in the land granted, or when the offlcers had no 
Power to receive the entry and issue the grant.' 

"In Doolan v. Carr, cited above, the principle prevailing in Tennessee and 
in the courts of the United States is thus stated by Justice Miller: 'There 
Is no question as to the principle that where the officers of the government hâve 
issued a patent in due form of law, which on its face is sufficient to convey 
the title to the land described in It, sueh patent is to be treated as valid in 
actions at law, as distinguished from suits in equity; subject, however, at ail 
times to the Inquiry whether such officers had the lawful authority to make 
a conveyance of the title. But if those officers acted without authority ; if 
the land which they purported to convey had never been within their control, 
or had been withdrawn from that control at the time they undertook to ex- 
ercise such authority, then their act was void — void for want of power in 
them to act on the subject-matter of the patent, not merely voidable, in which 
latter case. If the circumstances justified such a decree, a direct proceeding, 
with proper averments and évidence, would be required to establish that it was 
voidable, and should therefore be avoided. The distinction is a manifest one, 
although the circumstances that enter into it are not alvvays easily deflned. 
It is nevertheless a clear distinction, established by law, and it bas been often 
asserted in this court, that even a patent from the government of the United 
States, issued with ail the forms of law, ma,v be shown to be void by extrinsic 
évidence, if it be sueh évidence as by its nature is capable of sbowing a want 
of authority for its issue,' The learned justice, after referring to Polk'f 
Lessee v. Wendal, 9 Cranch, 87, 3 L. Ed. 665, as the earliest case where the 
subject received full considération, said of that case, that : 'In that case, the 
court held that it could be shown as a défense to the patent, that the entries 
on which it was granted were never made, and that the warrants were for- 
geries ; in which case no right accrued under the act of 1777, and, no purchase 
of the land having been made from the state, the grant was void by the ex- 
press words of the law, and that in rejecting the testimony on this point the 
Circuit Court erred. The judgment was, therefore, reversed.' 

"In the case at bar the plaintiff's grant recites that it was issued in consid- 
ération of an entry made on November 29, 1838. The grant itself was is- 
sued November 29, 1841. The fact impeachlng this grant is therefore ap- 
parent on its face, for the entry received was null and void. The minlsterial 
act of issuing the grant was therefore wholly unauthorized by law. To quote 
from Judge Catron in McLemore v. Wright, 2 Yerg. 326, 328: 'It was by 
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powers conferred, : not powers withholden, that they were authorîzed to re- 
cel ve en tries and Issue grants.' We hâve examlned the cases, clted by the 
counsel for appelleès, 0( Conn's Lessee v. Halslip, 1 Swan, 30; Parker v. 
Claiborne, 2 Swan, 565; ^ebb v. Haley, 7 Baxt. 600; Berry v. Wagner, 13 
Lea, 594. They are cases of mère irregularities or mlstakes of fact made by 
officiais whose duty It wfts to act, maldng a grant voidable only. and in no 
wlse conflict with the conclusion, we hâve reached, that the grant to Burgner 
was void and not merely vbidàble, and therefore subject to collatéral impeach- 
ment. 

"Decree reversed. As complainant has failed to deraign a snperior tltle 
the bill must be dismissed In so far as any relief is sought against défend- 
ants." 

We are now asked to reverse our opinion that a grant is invalid which 
issued during an hiatus between two extension acts, for the reason that this 
conclusion conflicts with the last adjudication upon this subject by the Su- 
prême Court of Tennessee. In support of this insistence, counsel flle a manu- 
scrlpt copy of an opinion of the Tennessee Suprême Court In the case of 
Sampson Heirs v. Chester Heirs, 91 g. W. 43. Thls opinion is as follows: 

"Sampson Heirs v. Chester Heirs. Chancery Doeket, Dyer County. 
"This Is an action of ejectment to try tltle to vacant land. There was a 
demurrer in the court below which was sustained, and complainants were 
deuied any relief, and hâve appealed. The court is unanimously of opinion 
that the decree of the chancellor should be afflrmed, and it is donc with 
costs. While the several members of the court arrive at the same resuit, they 
do so upon somewhat différent grounds. The majority is of opinion that the 
entries upon which both the complainants' and défendants' grants are based 
are Invalid and void; the défendants' entries, because made at a date when 
there was no hiatus and no authority under the law to make such entries; 
and the complainants' are invalid, because the complainants did not, wlthin 
the life of any extension act, perfect the same by a grant. The matter, 
therefore, turns upon which has the older grant, the complainants or de- 
fendants, wlthout regard to the entries, and there can be no question but that 
the défendants hâve the older grant. It is held that an entry is not Indis- 
pensably necessary to the validity of a grant, Craig's Lessee v. Vance, 1 
Overt. 182. The conflict being then narrowed down between two grants, 
nelther supported by a live and valld entry, the court will give efCect to the 
older, upon the theory that it passed ail the right of the state to the gran- 
tees In that grant, and a subséquent grant would be of no avall to pass any 
title. The decree of the court below is afflrmed, with costs." 

Mr. Justice Wllkes agreed with the conclusion, but rested bis assent upon 
another ground, and filed a separate opinion, which reads as follows : 

"This is an action of ejectment brought by the heirs of Isaac Sampson 
against the heirs of Robt. I. Chester. The complainants daim 1,31C% acres of 
land under seven separate grants as follows: No. 17,303, dated July 17, 1900, 
baséd upon entry No. 113, which was an extension entry for 199 acres made on 
the 20th day of July, 1840, by virtue of a one-acre entry, No. 117, in the name 
bf Jno. W. Rogers. The sald entry was asslgned to said Sampson and sur- 
veyed for him on the 25th day of November, 3841. 17,304, dated July 17, 1900, 
based upon an extension entry, No. 118, July 20, 1840, in the name of Geo. C. 
Hatch, for 199 acres by virtue of a one-acre entry. This was assigned to said 
Sampson and surveyed for him November 25, 1841. 17,305, dated July 17, 1900, 
based upon an extension entry for 198 acres, May 23, 1840, made in the name 
of Lucy W. North, by virtue of a two-acre entry. This was assigned to said 
Sampson and surveyed for him November 25, 1841. 17,306, dated July 17, 1900, 
based upon an extension entry for 198 acres made in the name of Jas. Smith 
oh May 23, 1840, by virtue of a two-acre entry. This was assigned to said 
Sampson and surveyed for him November 26, 1841. 17,308, dated July 17, 
1900, based upon an extension entry for 198 acres, made m the name of 
Jacob C. Fisher, on the 23rd day of May, 1840, by virtue of a two-acre entry. 
This was assigned to said Sampson and surveyed for him on the 26th day of 
November, 1841. 17,309, dated July 17, 1900, based on an extension entry 
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for 140 5-8 acres, made in the name of Etson Eaves on the 20tb «lay of July, 
1840, by virtue of a one-acre entry. This waa assigned to said Sampson and 
surveyed for hlm November 28, 1841. 17,310, dated July 17, 1900, based upon 
an extension entry for 184 acres made by Enoch P. Earle, December 2, 1841, 
by virtue of a one-acre entry. ïhis was assigned to said Sampson and sur- 
veyed for him on December 6, 1841. Ail thèse several entries were made by 
the original enterers under and by virtue of Occupant Lav? 1840, p. 144, c. 
62 (Whitney's Land Law, p. 280). The défendants in this case, who are the 
heirs of the late Robert I. Chester and those vs'ho hold under them, claim the 
said land covered by the above grants under and by virtue of a grant for 2,000 
acres, No. 5.119, dated July 22, 1846, based on entry No. 450, dated June 2, 
1843, of land issued to the said Robert I. Chester, as assigiiee of Samuel J. 
Hayes. 

"The bill shows that thèse are wild bottom lands and they hâve never 
beeu actually occupied, aud avers that the complaiuants, having the older en- 
tries, though the younger grant, are entitled to recover said land. The bill 
charges further by way of amendment that the title which was obtained by 
the said Robert I. Chester on his .iunior entries inured to the beneflt of the 
original entries, and that he and his heirs under him hold the said title in 
trust for the beneflt of the holders of the original enterers or their assigne, 
and prays that the title be divested ont of them and vested in the complaln- 
ants. 

"The défendants interposed five grounds of demurrer to the bill, the first 
three of which were overruled by the court, and there was no appeal. Tho 
fourth and flfth, which were sustained by the court, are as follows: '(4) 
That said bill shows on its face that the complainants are seeking to ejeet 
the défendants from lands, when the title of the défendants thereto and 
thereln is superior to that of complainants. In that the grants exhibited and re- 
Ued upon by the complainants w^ere issued without authority of law, the bill 
showlng that the grants were issued in July, 1900, to the complainants as tho 
heirs of Isaac Sampson, deceased, on extension entries made in 1840. (5) 
That the said bill shows on its face that the ancestor of the complainants, 
Isaac Sampson, had abandoned the entries on which said grants, exhibited 
by the complainants are based, and took no steps to perfect the title in said 
lands in his lifetime.' From the action of the court sustaining the above 
grounds of demurrer and dismissing complainants' bill, complainants ap- 
pealed, and assfgn the followlng errors: First. The court erred in holding 
that the défendants had the better title to the land sued for. Second. The 
court erred in holding that the entries on which eomplainant's grants are 
based had been abandoned by the complainants. Third. The court erred in 
holding that complainants' grants were issued without authority of law. 

"The several extension entries in this case were based upon a small entry 
which it appears, but not very deflnitely, was founded upon a warrant from 
the State of North Carolina, and were made under the provisions of Aets 1840, 
p. 144, c. 62, § 2, compiled in Whitney's Land Law on page 280, and is as 
followa : 'Where any person is now or hereafter may become the owner by 
deed, grant, entry, or occupant réservation of a less quantity than 200 acres of 
land, the owner or owners thereof may enlarge the same to any quantity not 
exceeding 200 acres, provided always that they do not interfère with any 
occupant settler, and that no person shall be entitled to the beneflt of this 
section who may be, at the time he may wish to make such enlargement, the 
owner of 200 acres of land.' The title of this act recites that 'it Is for the 
beneflt of the occupant settlers south and west of the congressional réserva- 
tion Une — and In that limit the lands in controversy lie.' Complainants, 
having the older entries though the yoimger grants, must prevail. unless it 
appears that their entries were abandoned, or the grants to them were unau' 
thoriaed, unwarranted, and invalid. It is said that grants to the complainants 
having issued in 1900, the court cannot look behind them, but must accept 
them as final and conclusive évidence of their validity and of complainants' 
rights thereunder. But it is évident that the mère issuance of a grant by the 
Governor and Secretary of State is not conclusive of its vs^lidity in every 
Instance. And H has been held that entries and grants may be questioned and 
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deelared vold whererer there is a want of property In the state at the tlme 
they issue, as, when a grant issues for land already validly granted, or, when 
there is a want of power In the officers appointed by the governinent to re- 
ceive the entries or to Issue the grants apparent on the face of the papors, or 
as a matter of law. Polk's Lessee v. Windel, 2 Overt. 433, Fed. Cas. No. 11, 
251; McLemore v. Wright, 2 Yerg. 326; Crutehfield v. Hammocli, 4 Ilumpb. 
204 ; Roach v. Boyd, 1 Sneed, 134 ; Curie v. Barrel, 2 Sneed, 65 ; Woodfolk's 
Lessee v. Nall, 2 Sneed, 678; Fowler v. Nixon. 7 Heisk. 725; Moss v. Gibbs, 10 
Heisk. 284 ; Galloway v. Hopkins, 11 Heisk. 353. It is a rule well settled and 
not now questioned that a complainant in ejectment must recover, if at ail, 
upon the strength and perfectness of his own title, and not upon any sup- 
posed defect in that of the défendants. Garrett v. Belmont Land Co.. 94 Tenu. 
479, 29 S. W. 726 ; King v. Coleman, 98 ïenn. 570, 40 S. W. 1082 ; Lowry v. 
Whitehead. 103 Tenn. 397, 53 S. W. 731. And it is from this standpoint that 
we proceed to examine the présent controversy. 

"It Is insisted that complainants' title In this case is defeotive beeause their 
entries were abandoned before grants issued, and tliat this must be presumed 
from great lapse of time, and beeause there vvas no power in the officers of 
the government to issue the grants as was doue on the 17th day of July, 1900. 
Thèse questions eau more satisfactorily be treated together than separately. 
It bas been held by this court that a title to land will not be presumed to be 
abandoned for mère lapse of time, but there must be some affirmative act to 
constitute and positive proof to establish abandonment, ftnd that the burden 
of proof is upon the party claiming the abandonment to prove it. This was 
so held In Woods v. Bonner, 89 Tenn. 411, 18 S. W. 67, and Carson v. Stevens 
Lumber Co. (no opinion flled). In Woods v. Bonner, 89 Tenu. 411, 18 S. W. 67. 
the outstanding title which It vvas claimed was abandoned was one based upon 
a deed dellvered, registered, and preserved as a muniment of title. Page 415 
of 89 Tenu., page 68 of 18 S. W. In Carson v. Stevens Lumber Co. it was 
held that the title was not abandoned beeause the plaintifC took out a grant at 
a time when he was authorized by law so to do upon his entry ; in other 
words, when there was a law In force authorizing the Issuance of a grant 
upon such an entry as was held by complainant. In that case the entries 
tvere made in 1840. The grant was issued in 1872. At the latter date Acts 
1869, p. 25, c. 24 (Whitney, p. 678), was In force, and under its provisions 
further time of 20 years from its passage, or until December 1, 1889, was 
glven to ail persons to perfect their titles to lands upon ail entries made prior 
to that time. Under that act the complainant in the case of Carson v. Stevens 
Lumber Co. took out his grant and perfeeted his title, and had the authority 
of that act for so doing. That act would hâve expired by its own limitation 
December 1, 1889, and would hâve been no authority to issue a grant on tlio 
17th day of July, 1900, when the grants in the présent case issued. But 
that act of 1809 was repealed by Acts 1873, p. 120, c. 82, approved March 24, 
1873 f Whitney, p. 218), and the time was liniited to persons to perfect their 
titles by the latter act of two years from the date of that act, or until the 
24th day of March, 1875. Since the date of March 24, 1875, there bas been 
no aot extending the time within which titles may be perfeeted, and a grant 
issued In 1900 upon an inchoate title or entry previous to 1873 is witUout war- 
rant of law, and Is void and Inoperative. We need not, therefore, inquire 
critically Into the title of défendants, as the title of complainants is not based 
upon any subslsting title at the time the grant was issued, .Tuly 17, 1900, and 
this must be so whether It stands upon its own merits alone or whether it in- 
terfères with any other intervening rights or titles. 

"Complainants' entries were made in 1840. Since that titne the Législature 
bas time and agaln extended the time within which he might perfect his title 
and obtain his grants: On 30th of November, 1841, the time was extended two 
years. On 12th of October, 1843, the time was extended two years. On 26th 
of January, 1846, the time was extended two years. On 24th of January, 
1850, time was extended to September, 1851. On 3d of November, 1851, time 
was extended to March 1, 1854. On 20th of December, 1853, time was ex- 
tended to April 1, 1856. On January 22, 1855. time was extended to November 
1, 1857. On SOthof October, 1857, time was extended two years. On 20tli of 
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October, 1859, time was extended 12 months. On 5th of December, 1866, time 
was extended two yearis. On Ist of December, 1869, time was extended 20 years. 
On 24th of March, 1873, time was extended two years, and the Act of December 
1, 1869, was repealed. Since the act of March 24, 1873, there bas been no act 
extending further time to perfect prier entries. Thèse are gênerai extension 
laws. Spécial extension aets relating to lands soiith and west of the congres- 
sional réservation line close with the act of 1847, p. 50, c. 20, and that act 
extends the time to perfect titlea to September 1, 1849; and since the latter 
date there bas been no extension act relating specially to lands south and 
west of the congressional réservation line, where the lands in controversy lie. 
See Whitney's Land Laws, pp. 619 to 624, Inclusive. Under none of thèse 
acts bave complainants sought to perfect their title and obtain a grant, and it 
is only after tbe lapse of 50 years that they hâve obtained grants. In the 
meantlme it appears that the lands bave remained wild and unoccupied, and 
with no apparent assertion of ownersbip ; and it is not even alleged that there 
bas been tlîe payment of taxes by complainants. 

"It Is évident that a différent rule must prevail in regard to tbe abandon- 
inent of incomplète and incboate titles vesting in entries froni that which ob- 
tains as to titles perfected by deeds or grants. In case of a deed or grant the 
grantee may simply remaiu inactive, as notbing further is required of bim to 
perfect bis title, and he is in no danger except from an actual adverse bolder 
with or without color of title. But when the title is incomplète and the 
bolder of it fails, refuses, or déclines to perfect it or to avail bimself of op- 
portunlties offered bim to péi-fect it coupled with législative threats of for- 
feiture, if he does not do so, it is a strong eircumstance to show abandon- 
ment. That an entry may be abandoned is beld in BuUock v. Tipton, 2 Head, 
408, where Cocbrane made an entry during a hiatus, and could no doubt bave 
perfected bis title, but abandoned it when ba ascertained that it conflicted 
with Tipton's prior entry. Tbe court held that, being abandoned, no equity 
or right to a grant could be predicated on it. The same principle was an- 
nounced prior to that date in Vaugbn & Brown v. Hatfleld, 5 Yerg. 235, in 
which case the court, through Judge Peck, held that the caveatees had aban- 
doned their entry in making their survey. 

"The whole body of extension acts passed by tbe state, giving from date to 
date further time to perfect titles upon préviens entries is based upon tbe 
idea of abandonment of such prior entries. A large number of thèse acts, 
wbile extending time to perfect previous entries, expressly provide that 
in case of failure to perfect such titles under tbe act, the entries or rigbts 
shall be void, and the land subjeet to entry by any other person under tbe 
law. We refer to only a few of tbese acts, to wit: Acts 1823, c. 35 (Whltnev. 
p. 239) ; Acts 1842, p. 39, c. 34 (Whitney. p. 285) ; and Acts 1847, p. 50, c. 20 
(Whitney, p. 303), the latter being the last extension act especially relating 
to lands and titles south and west of tbe congressional réservation line. In 
Acts 1823, e. 35 (Whitney, p. 237), it is expressly provided that upon a fail- 
ure to comply with its provisions the entry shall be voidable and tbe lands 
liable to appropriation as other vacant lands in the state. And in Sampson 
V. Taylor, the court, through Judge Caruthers, in 1854, said that act had never 
been altered by any of tbe extension acts during tbe 31 years since its pass- 
age ; nor has there been any such act subséquent thereto. It is clearly tbe 
holding of the court in ail the cases that in the absence of any statute ex- 
tending the time for perfecting titles based on old entries, such old entries 
could not be carried into grants, and during tbe hiatus between the several 
extension acts sucb entries could not be perfected by grants. 

"This Idea is recognized. If not expressly held, in Tipton v. Sanders, 2 
Head, 690; in Williamson v. Tbroop, 11 Humpb. 265; in Sampson v. Taylor. 

1 Sneed. 600; in Blevins v. Crew, 3 Sneed, 155; in Henegar v. Matthews. 88 
Tenn. 132, 14 S. W. 5-54 ; in Scott v. Priée, 2 Head, 536. In Tipton v. Sanders, 

2 Head, 690, tbe court says, 'tbe effect of tbe acts of 1851-52 and 185.3-54 was 
to resuscitate the right [to a grant] and prolong the time for perfecting the 
plalntîff's title to a period beyond tbe date of his grant,' recognizing the neces- 
sity for a resuscitating act to authorize the grant. In the case of Williamson, 
v. Throop, 11 Humpb. 265, tbe court, speaking through Judge Green, held that 
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It was compétent for the Législature to give validity to an entry previously 
made by force of such subséquent extendlng law, and thls was also a récog- 
nition of the necessity for such reviving or authorlzing act. In Simpson v. 
Taylor, 1 Sneed, 600, the court, through Judge Caruthers, said: 'Tlien, lu 
order to préserve the advantages of priorlty of entry, the same must hâve 
been made and the grantobtained in the speclfied time prescrlbed by the act 
of 1823 or wlthin ; some period of extension. Thèse are conditions imposed 
by the state, and they must be complied with by ail who set up claim to her 
lands.' In the case of Blevlns v. Crew, 3 Sneed, 155, lands In the Hiawaasee 
district were Involved. The extension acts specially relating to that district 
simply extended time withln which grants might be obtained, but did not dé- 
clare any forfeiture for failure to do so. The court held that there was no 
différence in principle between that case and the cases of Williamson v. 
Throop and Sampson v. Taylor; In the first of which cases it was held that 
if the older entries were not perfected by grants within a certain time they 
should be void as against younger entries and grants ; aud in ,the latter case, 
that the older entries should be voidable and the land subject to appropriation 
as other vacant lands under Acts 1823, c. 35, § 10. In Henegar v. Matthews, 
88 Tenu. 132, 14 S. W. 554, the court, through Judge Lurton, says : 'Between 
November 16, 1839, and January 25, 1840, there was no law under which a 
grant could hâve issued upon Henegar's entry — but the act of 1840 resusci- 
tated this entry.' In Scott v. Priée, 2 Head, 536, the court, speaking through 
Judge Wright, holds that occupant extensions may lose thelr prior rights by 
not perfecting their titles before a hiatus, and also states that it is unlawful 
for a gênerai enterer to interfère with any occupant right, unless it be during 
some hiatus in the law by which they are secured. Indeed, this idea of the 
necessity for a resuseitating act is the sole basis for ail our extension laws, 
and unless this was the view of the Législature and the courts, there was no 
necessity for any extension acts whatever. 

"We hâve been cited to no cases, and hâve been unable to flnd any, where 
a grant issued upon an old entry during a hiatus and not based upon an 
extension or resuseitating act bas been held valid. We are at a loss to know 
how there could be such holding, in the face of the manlfest purpose of the 
varions extension laws to confer authority to perfect titles, and the manlfest 
policy of the state to force claimants to perfect such titles so that they might 
not rest in an Incomplète and Inchoate state or condition. Every opportunlty 
was alïorded by means of thèse extension acts, and at the same time every 
caution was given to claimants to avail themselves of the opportunlty thus 
extended. It is the policy of the state that titles should be at rest, and, 
after giving extensions of time for the perfection of titles from time to time 
from 1779 in the case of military titles, and from 1821 in regard to titles south 
and west of the congressional réservation Une, until September 1, 1849, and 
generally to sections of the state until March, 1875, the Législature bas made 
no furtlier provision to validate titles that are based on entries prior to 1873. 
That a resuseitating act was considered necessary appears also from the 
provisions of the act of October 20, 1859 (Laws 1859-60, p. 1, c. 1; Whltney, 
p. 617), when it is provided that any hiatus that might occur under the act 
should not impair the rights of infants, married women, persons of unsound 
mlnd. etc., which was passed soon after the décision of the several cases in 
2 Head, when the hiatus question was so fully treated, and clearly implies 
that the rights of adults should be forfeited as a conséquence of such acts, 
but a like resuit should not apply to persons under disability. 

"We think the présent case does not fall within the rule laid dovm in Fogg 
v. Williams, 2 Head, 474, and Egnew v. Cochrane, 2 Head, 325. Those cases 
Involve titles based upon North Carollna warrants which, under the cession 
act the compact, the Constitution, and earlier acts of Tennessee, were to be 
protected and perfected in préférence to ail others. In the case of Fogg v. 
Williams, 2 Head, 474, It was held by the court, through Ju^e McKInney, not 
that the subséquent entries and grants were void, but that the parties took 
titles under them, but, under the cession acts, etc., they held them In trust for 
the North Carolina warrant owners ; and in Egnew v. Cochrane, the court 
did not hold that complainant's inchoate title was void, but simply that com- 



EEEVB V. NOKTH OAROLINA LAND & TIMBER 00. 831 

plainant had abandoned It But the titles in this case are eTtension titles, 
and whlle based upon a seed grant of about 6 or 10 acres, possibly, though the 
tacts do not appear, upon a warrant from the state of North Carolina, yet 
they arlse under the opération of Tennessee law, and are not titles derived 
from the state of North Carolina or based on North Carolina warrants, ex- 
cept in the sensé stated, and no trust exista in favor of thèse titles. 

"We conclude that in view of the long delay to perfect eomplainant's titles — 
the persistent failure or refusai to take advantage of any of the numerous re- 
suscitating or enabling acts for a period of 50 years — the fact that no rea! 
occupation and no apparent ownership or assertion of title, not even the pay- 
ment of taxes during that time, bas been made of the lands, the complainani 
must be held to hâve abandoned bis titles, and the issuance of a grant In 
July, 1900, after the lapse of a hiatus of 25 years, during whieh there bas been 
no authority to issue a grant upon such an entry, cannot revive or resuscitate 
his title or infuse new life into bis dead entries. And tbis niust be the effect 
without regard to the validity and strength of defendant's title. Whetber 
that would prevail in an action of ejectnient brougbt by défendants we need 
not consider. We cannot try an action of éjectaient upon a comparison of 
titles [Lowery v. Whitehead, 103 Tenn. 397, 53 S. W. 731], but we conclude 
that complainants bave not shown a perfect title and cannot recover, and the 
decree of the court below is afflrmed with costs." 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

H. H. Ingersoll, for appellant. 
J. A. Susong, for appellee. 

LURTON, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The opinion of the Tennessee Suprême Court in Sampson's Heirs 
V. Chester's Heirs, though announced before this case was originall)' 
heard by this court, was unreported, and, being unknown to counsel, 
was not called to our attention. The question in that case arose be- 
tween two Tennessee grants covering the same land. The court 
held that both grants were based upon invalid entries; the complain- 
ants' entry, because not carried into a grant during the life of any ex- 
tension act, and the défendants, because junior to the complainants 
and not made during any hiatus. The court, in this situation of mat- 
ters, held that an entry was not indispensably necessary to the validity 
of a grant, citing for this, Craig's Eessee v. Vance, 1 Overt. 182, 
a case referred to and commented upon in former opinion of this 
court. Neither grant being based upon a valid entry, the court held 
that the state's title passed under the older of the two grants. 

Inasmuch as counsel for the défendant hâve very earnestly urged 
that the décision of the question of the validity of the grant based 
upon no entry or upon one which had expired was not necessarily in- 
volved, and is not, therefore, an authoritative opinion of the Tennessee 
court which we should follow, we hâve set out the opinion of the 
court elsewhere, as well as the dissenting opinion by Justice Wilkes. 
The dissenting opinion makes it plain that a majority of the Ten- 
nessee court chose to place the opinion and décision, not upon the 
ground so strenuously urged by Justice Wilkes, that the complainants 
had failed to show a perfect légal title and could not recover, how- 
ever weak the title of the défendants, but upon the ground that, al- 
though the entries upon which both grants were based were void, 
that an entry was not essential to the validity of a grant and, there- 
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fore, the older of 'the two conflicting grants passed the state's title. 
This view of the décision is émphasized so strongly by the dissenting 
opinion that we cannot escape the conclusion that the Tennessee court 
has most positively decided that an older grant based upon an expired 
entry passes the légal title as against a younger grant based upon a 
younger entry made when there was no hiatus. It is true that the 
Tennessee court does not in express terms overrule Crutchfield v. 
Hammock, 4 Humph. 303, and the other cases foUowing that, which are 
cited in the opinion of this court. But it is impossible to reconcile the 
opinion with those cited by us, some of which are noticed in the dis- 
sent of Judge Wilkes, or with the interprétation which we placed 
upon them, and this is made very évident by the whole ténor of the 
dissenting opinion. The question is one so peculiarly local in character, 
involving as it does the title to Tennessee land under the Tennessee 
statutory provisions concerning the granting of the state's land, that 
we feel under the highest obligation to conform our décision to the 
construction of the Tennessee statute law as announced by the Ten- 
nessee Suprême Court in his latest authoritative conclusion. 

The Burgner grant, the grant under which the complainant de- 
raigns title, is the oldest grant. It issued upon an expired entry. The 
West grant laps upon the Burgner grant. It is junior in date and 
issued upon a junior entry made at a time when the Burgner entry 
was a live entry. Under the décision in Sampson v. Chester, the 
Burgner entry when the Burgner grant issued was void, and under 
the same décision the West entry, so far as it conflicts with the Burg- 
ner entry, was also void, because made when there was no hiatus. 
The case is therefore governed by the décision in Sampson v. Ches- 
ter. Neither entry is in évidence. Neither was valid when carried 
into a grant, so far as the younger conflicted with the senior entry. 
But this does not afïect the validity of the grant to Burgner. ît 
carried the state's title as of the date of the grant, and the state had 
no title to grant when the West grant issued to the land covered 
by the Burgner grant. There can be no doubt but that if this case 
were being heard in the Suprême Court of Tennessee, the Burgner 
grant would be held a valid grant. We shall therefore withdraw our 
former opinion, and hold that the complainants' title under the Burg- 
ner grant is the superior title, and affirm the decree of the Circuit 
Court in so far as it held the Burgner grant to be superior to the 
extent that the one interfered with the other. The Circuit Court did 
not décide the extent of this interférence, and gave the parties leave 
to try out this question of boundary in another suit if they shall be 
so advised. The assignments which go to the complainants' deraign- 
ment of title under the Burgner grant hâve been considered. We 
conclude that the Burgner land was sold and title passed under the 
levy, condemnation proceedings, and order of sale under the Sevier 
judgment. 

E. S. Mathews, exécuter of Alexander Mathews, redeemed from 
Sevier and obtained a good title under the Sevier proceedings. It 
is therefore unimportant whether his own levy and sale was regular 
or irregular. The description of land sold under the Sevier levy and 



EEEVE V. NORTH CAROLINA LAND A TIMBEE CO. 833 

condemnation proceedings was, in our judgment, sufficient. The iden- 
tification was such as to give information to the owner, and such 
as would enable a purchaser to learn what land he had bouglit. 
Stephens v. Taylor, 6 Lea, 307, 309. 

The levy of the Sevier exécution is objected to because made by one 
J. G. Feller, wlio does not append to his signature upon his return 
the office held by him. That he was in fact a constable at the time 
appears from his désignation as such just before and just after 
upon other process in same case, as well as from paroi évidence that 
lie was exercising the functions of a constable. That he assumed to 
be an officer and made a levy and return under a writ directed only 
to a lawful officer is enough, upon a collatéral attack, to justify the 
presumption that he was such at date of his levy. Keely v. Sanders, 
99 U. S. 441, 447, 25 L. Ed. 327. 

There is nothing in the objection that the légal title at date of levy 
1867 was not in Burgner, but in one Tilford as trustée under a mort- 
gage made by Burgner in 1841. It is not satisfactorily shown that 
the land described in the trust deed is any part of the land now 
claimed by complainant. Aside from that, the time which had elapsed 
between the making of the trust deed to Tilford and the levy by Sevier 
was such as to justify a presumption that the debts secured thereby 
had been satisfied : in which event the title would revert to the grantor, 
the trust having been executed. That trust deed was made December 8, 
1841. The levy was made May, 18fi7. Upon a collatéral attack, and 
in absence of ail évidence that any of the claims so secured were still 
unpaid, a presumption may be indulged in favor of the satisfaction of 
the deed. Thompson v. Thompson, 2 Head, 405. After so gueat a 
lapse of time every reasonable presumption should be indulged in 
favor of the validity of the proceedings now attacked collaterally. 
Pope v. Coûts et al., 16 Lea (Tenu.) 82; Sheafer v. Mitchell, 109 Tenn. 
182, 71 S. W. 86. 

One link in complainant's chain of title was a sheriiï's deed made 
April 30, 1890, to G. W. Tilford. Tilford at the time was dead. 
Pending the litigation appellee, complainant below, filed a supplement- 
al bill for the purpose of bringing into the case a curative sheriff's 
deed, made pending the suit, for the same land, direct to complainant 
by direction of the executor of Tilford. Several objections are made to 
this deed. Tilford redeemed this land in 1869, from E. S. Mathews, 
executor, who had redeemed from Sevier, but took no deed from 
the sheriff. In April, 1890, the sherifif then in office and successor 
to the sheriff in office at date of Tilford's rédemption, made a 
deed to Tilford, not knowing that Tilford was dead. This sheriff's 
deed was one of the links in the complainant's title when this bill was 
filed. Being made to one who was dead the deed was ineffectuai. 
Weihl V. Robertson, 97 Tenn. 458, 37 S. W. 274, 39 L. R. A. 423. 
To cure this defect, complainants procured a written direction from 
West, executor of Tilford, to the sheriff then in office, to make a 
deed direct to them, they having acquired Tilford's équitable tiile. 
This was donc and another deed executed by the sheriff then in 
office, being the successor to the sheriff who made the sale under tlie 
141 F.— 53 
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condemnation procedings under the Sevier judgment referred to here- 
tofore. This deed was made in 1903. The authority of Tilford's 
executor to dispose of any interest Tilford may hâve had by virtue of 
his rédemption of this land from Mathews is challenged upon the 
ground that Tilford had been dead 16 years and his estate wound 
up. But West had not resigned or been removed, and this asset re- 
mained to be administered. He had ample power under Tilford's 
will to sell and convey anj part of Tilford's estate, real and personal, 
and we see no reason for doubting the validity of his direction to the 
sheriff to make deed to the complainant company. It is next said 
that this sherifif's deed was made 33 years after the exécution sale of 
the land conveyed. The Tennessee Code (Shannon's Code, § 4783), 
authorizes the sheriff who makes such sale to make deed to the pur- 
chaser or any one succeeding to the rights of such purchaser "at any 
time, either within or after the expiration of the two years allowed for 
rédemption." Section 4785 of same Code provides that any sheriff 
in office may exécute deeds for lands sold by former sheriff, and 
that such deed "shall be as valid as if executed by such former officer." 
The statute prescribes no time within which a deed may be made 
by the successor of a sheriff or other officer who made a sale, and 
we see no reason for denying the power in this case. Sheafer v. 
Mitchell, 109 Tenn. 203, 71 S. W. 86, et seq. 

Finally, it is said that a complainant can not acquire a title pending 
his suit and bring it forward by supplemental bill. That is not this 
case. The complainants hàd an imperfect but inchoate title when they 
brought this suit. They simply perfected the existing title by ob- 
taining a valid sheriff's deed in place of an invalid one which attempted 
to convey the same title. It was not error to permit a curative deed 
to be thus brought forward. Gibson's Suits in Equity, 650 ; 2 Daniel 
PI. & Pr. (4th Ed.) 1515 and 1516, and notes; Mutter v. Chanvel, 5 
Rus. 42; Sadler v. Lovett, 1 Moll. 162; Jaques v. Hall, 3 Gray (Mass.) 
194. 

The decree of the lower court must be affirmed. 



UNION IRON WORKS v. SPOTTSWOOD et al. 

(Circuit Court of Appeals, Fifth Circuit. March 6, 1906.) 

No. 1,505. 

Appeal from the District Court of the United States for the Southern Dis- 
trict of Alabama. 

Harry T. Smith and Gregory L. Smith, for appellant 
H. Pillans, for appellées. 

Before FARDEE. McCORMICK, and SHELBT, Circuit Judges. 

PER CURIAM. We flnd that this case was correctly ruled in the District 
Court (The Nlmrod, 141 Fed. 215), and the judgment appealed from is there- 
fore afflrmed. 
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KANSAS UNION LIFE INS. CO. r. BURMAN, 
'(Circuit Court of Appeals, Eighth Circuit November 8, 1905.) 

No. 2,217. 

L CONTKACTS— Breach OF OSE OF Two Interdependent Contracts. 

Where tvvo contracts are made between tUe same parties on or about 
the same day, tbe later of whieh was demanded by tlie plaintiff as a con- 
dition for executing the flrst, so as to make the observance of both oblig- 
atory, and the plaintifC hiniself breaches the flrst, it places him In no po- 
sition to maintain action agalnst the other party for an alleged breach of 
the later signed contract 

2. Insurance — Contract with Agent — Breach bt Principal — Estoppel. 

It is a wholesome rule of iaw that where a party assigna a reason 
for hls conduct and décision touching the matter involved in the con- 
troversy, he cannot, after litigation bas begun, change his ground and 
put his conduct upon another and différent considération. Where an 
agent for an insurance company, under a salary contract and for cer- 
tain commissions, sends in his résignation to tbe company, specifying the 
grounds thereof. held that, in a subséquent suit agalnst the Insurance 
company for breach of the contract of employment, the plaintifC ia 
estopped from alieging other grounds as the cause of his résignation. 

S. Master and Servant— Dischabged Employé— Accounting— Suit fob Dam- 
ages — Breach of Contract. 

Where an employé sues the employer for damages for wrongfully ter- 
mlnating the contract of employment, he must render an accounting for 
salary and profits received in other employment covering the time in 
Question. 

[Ed. Note. — Mitigation of damages for wrongful discharge by failure 
of servant to seek or accept other employment, see note to Alaska Fisb 
& Lumber Co. v. Chase, 64 C. C. A. 5. 
For cases in point, see vol. 34, Cent. Dig. Master and Servant, |§ 54r-56.] 

4. Insurance — Contract with Agent — Performance — Decree of Court. 

A contract between two insurance companies was entered into, whereby 
the business and policies of one were taken over by the other, and the 
agent of the transferror company took service under the transférée com- 
pany under an agreement with it to guaranty his commissions on pre- 
miums on renewal policies as pald to the company ; but before any such 
premiums were coUected, by a decree of court, at the suit of stockholders 
In the transferror company the transfer agreement was declared to be 
ultra vires, the statu quo before the transfer agreement re-established, 
the transférée enjoined from collecting such renewal premiums, and the 
agent was enjoined from paying the same, save to the transferror com- 
pany. Held, that the vis major which prevents performance In such case 
is the Interposition of the court, and that such decree rendered impossible 
of performance of said contract between the transférée company and the 
agent. 

5. Same. 

The plaintifC, holding a contract of employment as agent of the Kansas 
Mutual Life Insurance Company for a fixed salary and commissions on 
premiums on renewal policies, after he had obtained policies sufflcient to 
entitle him to such commissions, the said insurance company, by con- 
vention, transferred its l)usiness and policies to the Union Life Insurance 
Company. In considération of plaintiff continuing In the service of the 
latter company as agent on an agreed salary and commissions on new 
business, the latter company guarantied the performance of the mutual 
company's contract with the plaintiff for commissions on renewal policies 
as paid. The said contract so guarantied provided that in case the ein- 
ploymeat sUould eud for any cause, the company would pay his commis- 
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slons on renewed pollcles as the same were pald to the company. Before 
any such pr^miums were coUected or pald to tlie company, by a decree 
of court the agreement between the two companies was declared void and 
the statu quo re-estàblished. Held, that the plaintiffi coùld not main- 
tain action against the Union Life Insurance Company for the estliLated 
value of such renewal policies on the ground that the défendant company 
had wrongfuUy rendered the eontract impossible of performance. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States' for the District 
of Kansas. 

The Kansas Mutual Life Insurance Company was a mutual life Insurance 
company organized under the laws of the state of Kansas. On the 14th day 
of April, 1898, it entered IritO à eontract with the défendant in error, Frank 
Burman, appointing him staté manager for the state of Nebraslîa. His com- 
pensation consisted of certain commissions on the flrst flve years' premiums 
on policies obtained by him, varying from 50 to 70 per cent., and renewal 
commissions on premiums paid subséquent to the flrst year's premium of TMi 
per cent, "as paid to the company," to be paid so long as he should remain 
in the active employ of thë company under the eontract, and in the event of 
the termlnation of the eontract from any Cause after two years from its date 
the company was to continue to pay him, if living, or to his executors, ad- 
ministrators, or assigns, the renewal commissions "as they accrue and are 
paid, less any indebtedness, for as many years as the party of the second part 
shall be in the employ of said company, provided there should not be less 
than ,$500,000 of Insurance in force on the books of the company at the time 
of such termlnation, written by Burman or his agents. In case of collection 
of reuewals by the company, 2% per cent, should be deducted to cover the 
cost of said collection." 

There were certain supplementary cou tracts between the parties modifying 
the flrst eontract, wMch are not material to the questions to be declded. The 
plaintiff in error was organized as an old-Hne life Insurance company under 
the laws of the state of Kansas. On the 18th day of December, 1902, the 
Kansas Mutual Life Insurance Company (hereinafter for convenience called 
the "Mutual Company") and the said Kansas Union Life Insurance Company 
(hereinafter for convenience called the "Union Company") entered Into an 
iagreement whereby the Mutual Company in form transferred to the Union 
Company ail its assets and business controlled or possessed by it, whereby 
the Union Company undertook to reinsure ail of the risks of the Mutual Com- 
pany. Upon the exécution of this eontract between the companies, of which 
the défendant in error was advised, under a paroi agreement be took service 
under the plaintiff in error in continuation of the business in the state of Ne- 
braska. On the lOth day of January, 1903, the said agreement and transfer 
between the two said companies was assailed by certain of the stockholders 
of the Mutual Company, by suit instituted in the United States Circuit Court 
for the District of Kansas, on the ground that the said eontract and transfer 
were ultra vires. The two companies were made défendants in said suits. On 
the 5th day of February, 1903, on prelimlnary hearing, Judge liook, the pre- 
siding judge, granted a temporary injunction, staying the further prosecu- 
tion of said arrangement between the two companies, and appointed three 
trustées, with the powers of receivers, to take possession of ail the prop- 
erty attempted to be transferred by said eontract of December 18, 1902. 
With full knowledge of the pendency and object of said suit, the de- 
fendant in error entered Into a written eontract with the plaintiff in error, 
said Union Company, of date January 30, 1903, whereby the plaintiff in error 
agreed to continue the défendant in error as the state manager for Nebraska 
for one year, on a salary basis of $200 per month. In considération of this 
spécial salary eontract and the rémunération hereinafter named the said 
Frank Burman covenanted and agreèd to dévote his whole time, talents and 
énergies in promoting the best Interests of said company in every way, under 
direction and co-operation with Its executive committee. The paroi évidence 
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admitted by the court tended to show that tbe défendant In error was unwlll- 
ing to enter into this salary contract unless the plaintifî in error would guar- 
anty to him the commissions as provided under his contract with the Mutual 
Company; and that accordingly a wrltten contract was entered into between 
them, of date January 31, 1903, which recited: 

"That, whereas, on the ISth day of December, 1902, a contract In wrlting 
was entered into by and between the Kansas Union Life Insurance Company 
and the Kansas Mutual Life Insurance Company of Topeka, Kansas, wherein 
and whereby ail of the outstanding rislîs of the Kansas Mutual Life Insurance 
Company were reiusured in the Kansas Union Life Insurance Company ; and 
whereas, in said contract of reinsurance the said the Kansas Union Life Insur- 
ance Company guarantied to and did assume ail of the outstanding liabilities 
of the Kansas Mutual Life Insurance Company of every kind, nature and de 
scription whatsoever. Now, therefore, in considération of the payment of one 
dollar and other valuable considération to the party of the first part in hand 
paid by the party of the second part hereto the receipt of which is hereby 
acknowledged, the party of the first part doth hereby guaranty unto said 
party of the second part to carry out ail the terms and provisions of the cer- 
tain contract made and entered into ou the 14th day of April, in the year 1898, 
between the said the Kansas Mutual .ife Insurance Company of Topeka, Kan- 
sas, party of the first part, and Frank Burman, of Omaha, Nebraska, party of 
the second part ; and doth further guaranty to the said party of the second part 
to carry out ail of the terms of the certain supplemental agreements made and 
entered into between the said the Kansas Mutual Life Insurance Company 
and the said Frank Burman at various times prior to this date ; and in con- 
sidération of this guaranty the said party of the second jiart agrées on his 
part with the party of the first part hereto to carry out ail of the terms of 
said last named contracts." 

The salary contract above referred to was signed on behalf of the Union 
Company by J. P. Davis and W. M. Wellcome, executive committee ; and the 
guaranty contract was signed on behalf of the company by J. P. Davis, prés- 
ident, and attested by John B. Moon, secretary. The validity of thèse con- 
tracts Is denied by the plaintifC in error on the ground that under the by-laws 
of the association such contracts could only be executed by the executive com- 
mittee, which at the time consisted of five membei's, the président, vice-prés- 
ident and secretary together with two other members of the board ; and that 
the exécution of thèse instruments was not authorized by the executive com- 
mittee. The défendant in error ou being advised of such action in the United 
States Circuit Court had some correspondence with the président of the 
Union Company respecting the matter ; and on the 13th day of February, 
1903, he sent in his résignation in the following letter : 

"Omaha, Neb., Feb. 13, 1903. 
"Mr. J. P. Davis, Pt., Topelca, Kansas — Dear Sir: In view of the décision 
of Judge Hook in the récent case testing the légal Ity of the transfer of the 
Kansas Mutual into the Kansas Union and placing it In the hands of trustées, 
thereby mailing it impossible for me to be of any service to your company, I 
bave decided to sever niy connection with the Kansas Union Life Insurance 
Company, as you and the public generally are aware the complications that 
hâve arisen in this matter are such that a conseientious agent of the Kansas 
Union or the Kansas Mutual would be doing both himself and the company 
be undertook to represent an injxistice in attempting to write insurance at the 
présent time. And it will be at least some time before this embarrassment 
can be overcome. I bave worked faithfully for your company and had the 
brightest prospects for the présent year's work, and would bave had the same 
prospects had not the Kansas Union interfered with the Kansas Mutual by 
undertaking to ab'sorb it in the manner that bas now been decided by the 
20urt to be contrary to law. My contract with the Kansas Mutual expired 
January 31st last, in so far only as the salary and expense provision applies, 
jfbut is still in full force and effect as to the renewal commissions, whieh for 
|several years would bave earned me a considérable sum of money had not 
this illégal transfer been made. It is évident that this union of the two 
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companies has yery materlally damaged me with référence to my Kansas 
Mutual contract, and as the Kansas Mutual Life Insurance Company is dl- 
rectly rèsponslble fôr thls loss to me, I wlU, as soon as I can estimate my 
actual damages, présent a clalm against your Company for such damages. 
And whlle I will make thls clalm against your company, I do not In any man- 
der walve any rights I haye against the Kansas Mutual Life Insurance Com- 
pany under ail my contracta with that company. I therefore by thèse prés- 
ents tender my résignation as state manager for Nebraska, to the Kansas 
Union Life Insurance Company to take efCect March 1, 1903, but désire It to 
be dlstlnctly understood by the company that, by so dolng, I do not walve any 
rights I hâve under my contract with your company, whereby your company 
has guaranteed my renewal commissions due and to become due under my 
contracts with the Kansas Mutual Life Insurance Company. I regret very 
mueh that I bave been forced to take this step, but I hâve no apologies to 
make, In vlew of the fact that I am in no sensé rèsponslble for the disruption 
of the company. ïours very truly, 

"[Signed] Frank Burman, State Mgr." 

On the 18th day of February, 1903, thls résignation was formally accepted 
by letter from the président of the company. The évidence tended to show 
that between the date of the said contracts of January 30th and 31st and the 
formai résignation of the défendant In error, he had received proposais from 
the Fidelity Mutual Life Insurance Company to enter its service in the same 
fleld in the state of Nebraska, which proposais he held in abeyance. On the 
next day after his résignation, to wit, the 14th day of February, 1903, he en- 
tered into a contract with the said Fidelity Company as superintendeut of 
the state of Nebraska, at a salary of $200 per month, with a bonus of 6 per 
cent, of the gross premiums received from its business In excess of the pre- 
miums received in the state of Nebraska for the previous year. He drew his 
salary from the plaintifC In error to the Ist of March, 1903, and his occupa- 
tion with the Fidelity Company began on the date of his contract, so that 
from the 14th day of February to the Ist day of March he drew pay from the 
two companies, whlch fact was not then known to the plaintiff in error. By 
the said Interlocutory order of the court of February 5, 1903, Inter alla, It was 
ordered that: "Ail agents, attorneys and subordinates whatsoever of the 
Kansas Union Life Insurance Company, havlng In their possession any money 
or property of whatsoever nature or description, belonging to or derived from 
the Kansas Mutual Life Insurance Company, either directly or indirectiy, be 
and they are hereby ordered and directed, when so demanded, to account 
for and tum over the same to said trustées above appolnted." 

In conformlty therewith the plaintiff In error, its servants and employés, 
tumed over to the trustées the property and business received under the con- 
tract of December 18, 1902. Said interlocutory order, declaring the arrange- 
ment between the Mutual and the Union Companies void as ultra vires, was 
made final on the 23d day of March, 1903. Subsequently, on the 27th day of 
June, 1903, ail the property and business attempted to be so conveyed by the 
Mutual Company to the Union Company was, under order of the court, trans- 
ferred and sold by the trustées or recelvers to the Illinois Life Insurance 
Company (the latter company, by an enabling statute of the state of Kansas 
belng authorized to so acquire said property). Both in the decree nullifying 
the transfer arrangement between the Mutual and the Union Companies and 
in the order of sale to the Illinois Life Insurance Company, the court imposed 
the obligation upon the trustées of the Mutual Company and the transférée, 
the Illinois Life Insurance Company, to assume and pay ail outstanding obli- 
gations of the Mutual Company. On the lOth day of March, 1903, the de- 
fendant in error brought this action, by whlch he sought to recover the prés- 
ent value of the renewal premiums (commissions) under the terras of tlie 
contract with the Mutual Company, and the loss and damages resultlng from 
the fallure to fulfill thê contract for continuons employment for one year ; 
treating the contracts between the défendant In error and the plalntlfl! m 
error as havlng been broken by the latter, so as to entitle him to recover the 
fulj présent value of ail commissions on renewal premiums. The court, by 
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Its instruction, Umited the recovery to the présent value of commissions on 
renewal premiums; and under Its charge the jury so found and returned a 
verdict for $4,750, the présent value of the renewal commissions. The trial 
court proceeded upon the theory that it was not necessary for the défendant 
in error to prove the amount of the renewal premiums in fact paid to the 
Company as provided under the contract of April 14, 1898 ; but that he might 
recover the présent value thereof, past and prospective. To reverse the judg- 
ment, entered on this verdict, the Union Company prosecutes this writ of 
error. 

C. J. Evans and L. A. Stebbins (W. W. Phelps, on the brief), for 
plaintiff in error. 

Clifford Histed and Frank Lincoln McCoy (Robert H. Olmsted, 
W. H. Rossington, and Charles Blood Smith, on the brief), for de- 
fendant in error. 

Before SANBORN, Circuit Judge, and PHILIPS and CARLAND, 
District Judges. 

PHILIPS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

This action is predicated o£ two written contracts of January 30, 
and 31, 1903. We are unable to perceive what advantage can be 
claimed by the défendant in error in having it conceded that the two 
contracts of January 30th and 31st "were made, executed and de- 
livered at the same time and as part of one transaction." If they are 
to be treated as interdependent, so as to be an inséparable légal unit, 
the action should fail when no recovery was or could be had for a 
breach of the salary contract. Indeed, if, as his counsel insists, the 
inducement for the guaranty of the contract between the parties was 
the acceptance of service as agent under the plaintiff in error, and 
the défendant in error, of his own motion, resigned that agency, it 
would follow that the considération between the parties for the two 
contracts should be held to hâve failed, and therefore the plaintiff 
in error would be absolved from liability on both. As the judgment 
was predicated alone of the contract of January 31st, it must stand 
or fall as the right of recovery thereon shall be decided. 

The first contention is that the plaintiff in error broke the salary 
contract of January 30th by refusing to go on with its exécution, in- 
dependent of the interférence of the court in annulling the contract 
of December 18, 1902, between the two companies; and second, by 
reason of its failure to renew the license to do business in the state of 
Nebraska. A brief review of the correspondence between the parties 
between January 31st and February 13th, the date of défendant in 
error's résignation, and the letter of résignation, will demonstrate 
that the i-esignation was voluntary, and that the contention now made 
respecting the obligation of the plaintiff in error to retain the défend- 
ant in error under the salary contract and the failure to renew the 
license, is a mère afterthought. In the letter of February 5th, advis- 
ing the défendant in error of the décision of Judge Hook and the pur- 
pose of the court to perpetuate the business of the Mutual Company, 
Mr. Davis, président of the Union Company, after saying that "the 
décision was a great disappointment," said : 
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"In the meantlme, the ofBcers of the eompany are Instructed to continue 
the business, but pay out no money until the trustées are qualifled to take 
possession, which we assume will be withîn the next few days. The trustées 
are instructed to continue the présent offlcers and clerUs, with a view of mak- 
ing the Kansas Mutual a going concern, doing a gênerai business, until such 
time as the trustées and court agrée upon a plan of reorganization. * • * 
It is our very earnest wish and désire that the Kansas Mutual be perpetuat- 
ed. Whether there will be any amalgamation with the Kansas Union is a 
doubtfui question. It is a question of expediency whether to undertalte to 
build up a new and independent eompany from the start. From the fact that 
the court found against the eompany it seems to us plain that it would be 
quite difflcult for the agents to write business for either eompany. Op re- 
ceipt of this letter kindly give me your views in regard to the advisacrCîty 
of undertaUing to perpetuate the Kansas Union." 

The response made to this letter by Mr. Burman was a demaad 
to return to him a check for the amount of premiums paid on his 
own policy and that of his wife for the month of January; thus con- 
tributing to discrédit the business and bring about lapses on policies. 
In this letter he made complaint of the failure to pay his salary. 
On the same day Mr. Davis wrote him informing him that under the 
order of the court the officers, clerks, agents, and collectors, should 
collect premiums under the supervision of the trustées appointed by 
the court, and remit them to the office as usual, and generally carry 
on the business of the Mutual Company as theretofore; that thèse 
officers were directed to pay out no money at the présent time, and 
for that reason they were restrained from paying the February salary 
and March rent, until the trustées qualified and took charge of the 
business, promising to call their attention to this matter. In another 
letter of the same date Mr. Davis advised Mr. Burman of a conférence 
had that morning with a number of the agents and the attorney, and 
that it was decided under the order of court that the officers, clerks, 
agents, etc., were expected to render their services to the Kansas 
Mutual Life, and therefore he advised that they proceed with the 
solicitation of applications for the Mutual Company. 

On the 7th of February Mr. Burman wrote Mr. Davis in answer 
to the letter of the 6th, making inquiry as to whether the Kansas 
Mutual had authority to do business in Nebraska, as its certificate 
expired on the Ist of February, in which letter he said : 

"It is my opinion that the Kansas Mutual Life will never sueceed in re- 
organization, although I earnestly hope that they may do so. This reinsuring 
in the Kansas Union and then the reorganization of the Kansas Mutual has 
done irréparable harm. * * • Will you kindly advise me where I stand? 
I hold a contract with the Kansas Union Life Insurance Company, and also 
a guaranty with theiin that my renewal commission contract with the Kan- 
sas Mutual will be taken care of. And in the absence of a contract with 
the Kansas Mutual, I shall hold the Kansas Union for my salary and ex- 
penses, I shall be pleased to receive fuU instructions in regard to this mat- 
ter. The impression of our policy holders and the public in gênerai is that 
the eompany is Insolvent and in the hands of receivers. * * * If this ts 
not a fact, equal prominence should be glven to repudiate that statement, 
and it also seems to me that every policy holder should receive an explana- 
tion as to the company's status and future and that cannot be done any too 
qulekly." 

This is the only référence made by Mr. Burman to the expiration 
of the license to do business in the state of Nebraska. On the same 
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date Mr. Davis wrote Mr. Burman, in explanation of why his salary 
had not been paid, that it was customary to remit tlie salary on re- 
ceipt of itemized expense bill, wliich was not received until the 5tli 
instant, and tliat he had no thouglit that the funds would be tied up 
as they were by Judge Hook's décision ; otherwise a checli would hâve 
been forwarded without waiting for the expense account. The letter 
inclosed an extract from the interlocutory order of the court holding 
the Kansas Union harmless from loss on account of the reinsurance 
contract, and to protect it against légal claims or demands against 
the Mutual Company prior to December 18, 1902, further stating: 

"The Kansas Union bas no other tbought or intention but of being true to 
you and every other agent and employé, and liave arrangea for the Kansas 
Mutnal to protect the Kansas Union along every line. * * * In tbe mean- 
time, please use your influence in keeping the policy holders in line and alss> 
the agents in your employ." 

On February lOth Mr. Davis, replying to a letter of Mr. Burman 
of the 7th instant, said: 

"You ask the question where do you stand, holding a contract witli the 
Kansas Union and also a guaranty that renewai commission under your Kan- 
sas Mutual contract will be taken care of. The Kansas Union expects to talœ 
care of your contract fairly and honorably, and from inclosures you will no- 
tice that the court provides that the Kansas Mutual shall protect and liold 
the Kansas Union harmless on account of any agent's contracts taken over 
from the Kansas Mutual Life Insurance Company. » * * piease be pa- 
tient and kind about the matter. and you will receive a cbeck for salary and 
ail other expansés at an early date. You ask how about tbe poUcies issued 
by the Kansas Union. Of course, the Kansas Union will take care of and 
protect the interest of its policy holders." 

On February llth the trustées vi'rote to Mr. Burman, advising him 
that the business of the Mutual Life would be continued on the Hnes 
as near as possible conducted prior to the 18th of December, 1902 ; 
that he was authorized and directed to solicit applications for Insur- 
ance in the Mutual Company on the same conditions as set fortli 
in his agency contract; and directing him to encourage the policy 
holders to pay renewai premiums when due. The only response made 
to ail this was the letter of résignation of February 1.3th, which shows 
on its face that the sole ground of résignation was his conclusion that 
the décision of Judge Hook, annulling the contract between the two 
companies, made "it impossible for me to be of any service to your 
Company," and in which he stated that: 

"The complications that bave arisen in this matter are such that a con- 
scientious agent of the Kansas Union or the Kansas Mutual would be dointr 
both liimself and the company he undcrtook to represeut an injustice in at- 
tempting to write insurance at the présent time. And it will be at least somt 
time hefore this embarrassmeut can be overcouie. • * * It is évident 
that this union of the companies has very materially damaged me witli 
référence to my Kansas Mutual contract, and. as the Kansas Mutual I.ife 
Insurance Company is directly responsible for this loss to me, I will. as soon 
as I can estimate my actual damages, présent a claim against your compaiîy 
for such damages. And while I will make this claim against .your company. 
I do not in any manner waive any rights I bave against the Kansas Mutual 
Life Insurance Company under ail my contracts with that company. I there- 
fore by thèse présents tender my résignation as state manager for Nebraska 
to the Kansas Union Life Insurance Company to take effect March 1, lOO-i,. 
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but désire It to be dlstinctly understood by the company that by so doing I do 
uot waive any rlghts I hâve under my contract with your company, whereby 
your company has guaranteed my renewal commissions due and to becomo 
due me under my contracts witli the Kansas Mutual Life Insurance Company." 

The letter of résignation shows on its face tliat this astute insurance 
agent was stating his case with a view to litigation with the plaintiff 
in error, and with ingénions particularity he specified the reasons 
that influenced his surrender of the agency. It was not upon the 
ground that the Union Company was unwilHng to proceed to carry 
eut the salary contract, or on the ground of a failure to renew the 
license. It is a wholesome rule of law, instinct with fair play, ex- 
pressed by Mr. Justice Swayne, in Railway Company v. McCarthv, 
96 U. S. (6 Otto) 267, 34 L. Ed. 693: 

"Where a party gives a reason for his conduct and décision touching any- 
thing invoived in a controversy, he cannot, after litigation has begun, change 
liis ground, and put his conduct upon another and différent considération. 
He is not permitted thus to mend his hold. He Is estopped from doing it 
by a settled princlple of law." 

This principle has been apphed in the following instances: Davis 
V. Wakelee, 156 U. S. 690, 15 Sup. Ct. 555, 39 L. Ed. 578, where a 
bankrupt obtained his discharge, claiming that the judgment against 
him was not afïected by it, it was held he could not, in a subséquent 
action on the judgment, deny its vaHdity. In Davis, etc., Company 
V. Dix (C. C.) 64 Fed. 411, where it was held that the purchasers of a 
creamery repudiating the contract on the ground of fraudulent rep- 
résentations, could not thereafter set up an interpolation in the con- 
tract. In Harriman v. Meyer, 45 Ark. 40, where it was held that the 
défense that a tender was not made in ready money was not admissible 
where the prior objection was to inadequacy of price. In Wallace v. 
Minneapolis, etc., Elevator Company, 37 Minn. 465, 35 N. W. 269, 
where it was held that a bailee refusing to deliver wheat because 
claimed by another, could not afterwards refuse on the ground that 
the charges were not paid. In Harris v. Chipman, 9 Utah 105, 33 
Pac. 243, where it was held that a plaintiff rejecting title for want 
of administrator's bond, could not be heard to object afterwards that 
letters of administration were not under seal. In Ballou v. Sherwood, 
32 Neb. 689, 49 N. W. 796, where it was held that title objected 
to because of pending litigation, the purchaser could not afterwards 
object for want of seal on the deed. In Frenzer v. Dufrene, 58 Neb. 
436, 78 N. W. 720, where it was held that where a party alleged his 
wife's recalcitrance as a reason for not executing a contract, he could 
not afterwards be heard to allège other reasons. 

This rule should hâve especial application to this case for the pal- 
pable reason that had the défendant in error assigned as a reason 
for resigning his agency the neglect to renew the license, he would 
hâve afforded the company an opportunity to remove the objection. 
By not assigning the delay or omission as a reason for his refusai 
to continue his agency, and making no claim either in his letter of 
résignation or in fact in the pétition that the plaintiff in error was 
unwilling to go ahead with the salary contract, he, in effect, said 
such ground is not relied on. The truth is that the most persuasive 
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influence for his hasty action in resigning his agçncy, within 13 days 
after the making of the contract between him and the plaintiff in error, 
was the one he carefully concealed in his letter of résignation, and 
that was that before he acted as the agent of the Mutual Insurance 
Company he had acted as the agent of the Fidehty Insurance Com- 
pany, and that during the time between January Slst and February 
13th he was conducting a correspondence with the président of the 
Fidelity Insurance Company, looking to the taking of service under it in 
the Nebraska field and to carry over to it, not only his own influence, 
but the services of his entire employés in that field, and he hastened 
into that new arrangement immediately after sending in his letter of 
résignation, without waiting even for the formai acceptance of said 
letter. And the évidence shows that in one of his letters to the prési- 
dent of the Fidelity Insurance Company he requested that the con- 
tract between them be concealed. And he drew salaries from both 
of thèse companiea up to the Ist day of March, 1903. 

By his own statement, in the letter of résignation, he recognized 
that the only obligation of the Union Company for his commissions 
on premiums was under the contract of assumption for the liability 
of the Mutual Company; and he only made claim for his salary up 
to the Ist pf March. The whole gravamen of the pétition as a basis 
for the claim for damages under the salary contract is the alleged 
failure of the plaintiff in error to renew its license in the state of Ne- 
braska. Moreover, on the trial, on ruling on the demurrer to the évi- 
dence and in its charge, the court expressly ruled that no damages 
by way of profits on anticipated business which the défendant in error 
might do for the plaintiff in error within the year, were recoverable; 
but in the submission to the jury limited the inquiry to supposable 
commissions on renewal premiums. The défendant in error sued out 
no writ of error on this ruling, and he is, therefore, in no position 
to complain hère thereof. He has had his day in court on that issue, 
and that controversy has passed in rem judicatum. What possible 
basis did or could Burman furnish for estimating such profits? During 
the year he was doing business in the same field under a salary con- 
tract of $200 per month and traveling expenses, with a bonus or sum 
equal to 6 per cent, of the gross premiums received on business from 
the date of the contract with the Fidelity Company, which took efïect 
February 14, 1903, in excess of the premium receipts from said state for 
the previous year. This contract, according to the proofs, he deemed 
more advantageous to himself than his salary contract with the plaintiff 
in error. As he could not hâve seived both masters in the same field 
during the same year, to furnish any possible basis for estimating 
profits in this action an accounting of his salary and commissions 
earned under his contract with the Fidelity Insurance Company would 
hâve to be taken to show his loss, if any. His claimed damages in this 
respect, therefore, were entirely spéculative, if not imaginary. 

Treating the two contracta of January SOth and 31st as divisible, 
as the défendant in error must do to sustain his judgment, he must 
maintain the position, not only that the plaintiff in error, on the 13th day 
of February, 1903, had broken the contract of January Slst, but had 



844 141 FEDERAL REPORTEE. 

so far repudiated it as to entitle him to then demand of it his wliole 
expectancy on the pôlicy contract obtained for the Mutual Company, 
both of earned commissions and renewal commissions. As tlie con- 
tract by its very terms was one of guaranty of the contract between 
the défendant in error and the Mutual Company in respect of such 
•commissions, we are remitted to that to ascertain what in fact and law 
the plaintifï in error guarantied. The ninth paragraph of said con- 
tract expressly déclares : 

"Tàat no commissions sliall be due or payable to said party of tlie second 
part upon any poIicy, except upon tlie aetual payment in cash to said Com- 
pany of the premium stipulated in that policy for the terms for whieh the 
commission is cialmed." 

And respecting renewal commissions it déclares that: 

"The renewal commissions under this contract on ail forms of policies shall 
be 71/2 per cent, of the annual premium, as paid to the company." 

As the guaranty is no broader than the thing guarantied, the only 
undertaking by the plaintifï in error in this respect was, first, to pay 
to the défendant in error commissions upon the policies obtained by 
him "upon the aetual payment in cash to said company of the 
premiums," and, second, the renewal commissions as the premiums 
should be "paid to the company." The pétition neither avers, nor 
did the défendant in error make proof, that any such payments had 
been made after the exécution of the contract in question or any prior 
thereto unaccounted for. And if any such premium had been col- 
lected or received by the plaintiff in error, unaccounted for, it was 
by the decree of the court required to be turned over to the trustées 
appointed by the court. To escape from this obvions purport of the 
contract of guaranty, counsel for the défendant in error was driven to 
the position of seeking to maintain the right to recover the entire 
amount of prospective premiums on the theory that by its wrong the 
plaintifï in error had broken the contract so as to render it impossible 
of performance. This contention took form and was made the basis 
of recovery in the following portion of the court's charge to the jury: 

"However, if you flnd from a prépondérance of ail the évidence in this 
«ase, that the défendant company and the property it received from the Kan- 
sas Mutual Life Insurance Company were, by the décision of this court, 
;placed in the hands of trustées appointed by this court and afterwards turned 
•over to the Illinois Life Ihsurance Company, under order of the court, and 
that the appointment of said trustées and the décision of this court rendered 
impossible the fulfillment of the contract, and that this was occasioned by 
the fault of the détendant company in entering into its contract witli the 
Kansas Mutual Life Insurance Company, then and in that event the breaeh 
of the contract between plalntlfC and défendant was in law occasioned by the 
défendant." 

From which it is made dear that the learned trial judge was not will- 
ing to say that if ail the property and benefits which the plaintiff in error 
received from the Mutual Company were by the décision and order 
of the court taken away from it and placed in the hands of trustées 
of the court, and under its order turned over to the Illinois Life In- 
surance Company, whereby the contract was rendered impossible of ful- 
fillment, the défendant in error was entitled to recover as for a breaeh 
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of the contract; but in its ultimate analysis the right of recovery was 
made to dépend upon the further fact that this action of the court 
was occasioned by the fault of the plaintiff in error in entering into 
the contract with the Mutual Life Insurance Company. There being 
no dispute as to the facts about the decree and orders of the court, 
and no dispute about the plaintiff in error having entered into the 
contract with the Kansas Mutual Life Insurance Company, it was 
simply a conclusion of law for the court whether or not the acts con- 
stituted a breach of contract; and yet, by the charge of the court, this 
question was turned over to the jury without instructive direction, in 
some indefinable way, to détermine for themselves whether the plaintiff 
in error was at fault in entering into the contract with the Kansas 
Mutual Company, and whether that, as a matter of law, made it liable 
to this action. 

An actionable breach of contract, in its very nature, must be super- 
venient. It must arise after the making of the contract, from some 
affirmative act in disregard of its mandate. The act of entering into 
the contract with the Kansas Mutual Life Insurance Company occurred 
40 days prior to the contract in question with the défendant in error. 
The existence of the contract between the two companies was fuUy 
known to the défendant in error when he entered into the contract 
with the plaintiff in error on January 31, 1903. More than that, he 
then knew that the validity of that contract was being tested in court ; 
and it was as much within the contemplation of the défendant in error 
as in that of the plaintiff in error that the possibility of carrying out 
the contract of guaranty depended upon the resuit of that suit. When 
the défendant in error entered into the contract with the Mutual Com- 
pany no contractual relations existed between it and the défendant in 
error, and it owed him no duty in that regard. In so far as he was 
concerned, the plaintiff in error could enter into any arrangement with 
the Mutual Company to take over its business and reinsure its out- 
standing risks, without incurring any liability to any agent of the 
Mutual Company, except its liability to account in equity to such agent 
for any fund transferred to it by the Mutual Insurance Company, or 
thereafter received by it under the contract of transfer, when such 
fund might be chargeable in its hands with some lien, express or im- 
plied, in favor of such agent. No adjudicated case has ever gone 
further in this direction. 

The case of Schrimplin v. Farmers' Life Association, 98 N. W. 613, 
123 lowa, 103, is an apt illustration. In that case the Bankers' Guar- 
anty Life Association made a contract with an agent which inured 
to the benefit of the complainant, Schrimplin, by which the agent 
became entitled to a stipulated commission on premiums obtained by 
him, and on renewals thereof for a designated period. The contract 
contained the express stipulation that no transfer of management 
or change of name of the association or reinsurance by any other 
concern, should affect the plaintiff's right to receive the stipulated 
income from the renewals of said policies. Under this contract the 
agent effected a large amount of insurance, when the said association, 
by convention between it and the Union Life Association, transferred 
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its assets and business to the latter company. At the time of this 
transfer a right to renewal commissions, etc., had accrued to the agent. 
The written contract between the old company and the agent was 
passed over and delivered to the Union Life Association. Negotiations 
between the latter company and the agent for the latter's entering into 
its service failed of cohsummation. Thereafter the agent filed his bill 
in equity against the Union Company, on the theory that the com- 
plainant was entitled to recover from the défendant upon the quarterly 
or annual renewals of insurance secured by him to the same extent he 
would bave been entitled to recover from his principal had the transfer 
not been made; and to that end he prayed that the défendant be re- 
quired to make an accounting of ail such renewals as it had received 
since said transfer. It was held that as the défendant company took 
vvith fuU knowledge of the plaintiff's contract with the old company, 
which created an équitable lien on the funds collected to the extent 
of the amount of commissions, it took cum onere. But it was distinctly 
held that the défendant was liable only to account for commissions 
on premiums actually collected by it. The court said: 

"Then, and not till then, dld any indebtedness arise to plaintiff for which 
it could be held liable. It bas received thèse moneys not only with notice 
of the charge attaching thereto for the beneflt of plaintiff, but with promise 
to pay the same, aud it will not now be permitted to retain them and shield 
itself behind the plea of ultra vires against the plaintiff's demand for au 
accounting. * * * We must not overlook the fact, already suggested, that 
to hold défendant liable for the payment of plaintiff's claim does not in reality 
add a single dollar to the burden of its original members. Défendant is re- 
qulred to account only for the renewal payments made to the expense fund 
by the membership taken over from the Union Association." 

Commenting upon the case of Twiss v. Guaranty, 87 lowa, 733, 55 
N. W. 8, 43 Am. St. Rep. 418, the court said : 

"If, in the case before us, plaintiff's claim was one which had accrued or 
become payable from the Union Life Association before the transfer of the 
business to the défendant, or if it was shown that défendant had received and 
retained nothing of value by reason of such transfer, * • » then the 
précèdent cited would perhaps be In point." 

What différence can it make that the action at bar is based upon 
an express contract between the parties rather than on one which 
the law implies? The same obligation and the same conséquences 
arise and flow from each. The express undertaking was to account 
to the défendant in error for his commissions as the premiums should 
be paid to the company, and not otherwise. On the authority of this 
lowa Case, invoked by counsel for défendant in error, it mattered 
not if the contract between the two companies was ultra vires, the pur- 
chasing company was estopped from interposing such défense, on the 
ground that having knowingly, by virtue of the transfer, received and 
retained the fund impressed with a trust in favor of the complainant, 
it was unconscionable to withhold it from the cestui que trust. But 
in the case at bar, not only has the plaintiff in error not received any 
fund to which the claim of the défendant in error attaches in its hands, 
but the very compact it made, by which alone it could ever collect or 
receive a cent of premiums, was 'nullified by the decree of court, and it 
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was enjoined from ever receiving such premiums, and the défendant 
in error was prohibited from paying to it any such premiums, out 
of which his commission was to corne. The decree re-established the 
statu quo of the Mutual Insurance Company, and there is no claim made 
that it was insolvent. There is no charge made in the pétition of any 
fraud or collusion on the part of the plaintiff in error by which that 
decree was brought about. On the contrary, the record shows that 
the plaintiff in error resisted the suit, and up to the very time of 
Judge Hook's ruling, on the 5th day of February, 1903, that the trans- 
action was ultra vires, it stoutly asserted its validity. And when the 
judicial announcement came it tried to persuade the défendant in 
error to continue his services, as hc of ail men occupied such position 
towards the business as would save it from injury by reason of the 
interposition of the court. It is true that when the case came on for 
final decree the plaintiff in error consented thereto, with the same 
grâce that a man submits to exécution when résistance can no longer 
avail. Instead of the défendant in error loyally standing to his post 
of duty to protect the policies of the Mutual Insurance Company 
against lapses, he left it to sink or swim, while in his letter of résig- 
nation he declared that he proposed to hold it equally with the plaintiff 
in error to the payment of the unearned renewal commissions. 

As already suggested, the défendant in error knew when he entered 
into the contract with the plaintiff in error that the validity of the 
transfer from the Mutual Company was being tested in court; and 
that the ability of the plaintiff in error to perform the contract by ac- 
counting to him for commissions on premiums paid depended upon 
the resuit of that suit. And one remarkable feature of the court's 
ruling on the demurrer to the évidence was in the following paragraph : 

*'I liave refused. to allow évidence hère as to damages for antieipated profits 
on this contract, because the plaintiff in this case Isnew, or by the exercise 
of any ordinary care might hâve Ijnown, that the Kansas Union had placed 
itself in such a position under the law that it could not comply, and I hâve 
relieved the case of that élément of damages." 

If the plaintiff was disentitled to recover damages for antieipated 
profits because he knew that the Kansas Union had placed itself m 
such position under the law that it could not comply, for the same 
reason, and by the same logic, he was not entitled to recover any 
other damages resulting from the alleged breach of the contract. 

In his letter of résignation the défendant in error said: 

"In view of the décision of Judge Hoolc in the récent case testing the legal- 
Ity of the transfer of the Kansas Mutual into the Kansas Union and placing 
it in the hands of trustées, theveby making it impossible for me to.be of any 
service to your (;ompany, I hâve decided to sever niy connection with the 
Kansas Union Life Insurance Company." 

If the decree absolved him from his contractual obligations, by mak- 
ing it impossible for him to be of any service to the company, by the 
same token, mutatis mutandis, it should follow that it operated to ac- 
quit the Company from further performance. 

In People v. Globe Mutual Life Insurance Company, 91 N. Y. 174, 
it was held that where a life Insurance company had entered into 
a contract with an agent for a specified term, at a stipulated salary, etc., 



848 141 FEDERAL REPORTER. 

and before any breach of the contract by it, it was restrained from the 
further prosecution of its business under its franchise by order of 
the court, and a receiver was appointéd, the agent had no valid claim 
upon the fund in the hands of the receiver for damages resulting from 
an alleged breach of the tontract by causing a discontinuance of his 
employment, in the absence of évidence that it was some fault of the 
company which had induced the superintendant of the insurance de- 
partment to make the certificate upon which the Attorney General 
instituted the suit; that the action of the court was not tlie action of 
the corporation, whatever may hâve been the cause prompting the 
the act. The court distinguished such action of law, in a judicial 
proceeding, from that class of cases where the company stopped pay- 
ment before any intervention of law, and by a voluntary refusai of 
performance breached the contract; and aiso from that class of cases 
which affect property rights and survive the death of the parties, in 
which instance performance can be made by the assignées or succes- 
sors, where there was no incapacity affecting both parties alike. 

In principle there can be no distinction between an injunction granted 
on the interposition of the state, in the exercise of the soveriegn 
right of Visitation, and one granted by the court at the suit of a stock- 
holder on the ground that the transaction of the two corporations is in 
contravention of the charter granted by the sovereign. The decree 
of the court rendered it illégal for the plaintifï in error to collect or 
receive a dollar of prémiums on the poHcies issued by the Mutual 
Company ; and it prevented the agent from paying over a dollar to 
the plaintiiï in error of any such prémiums. And as there was no 
évidence that the plaintifï in error either induced or connived at the 
action taken by the stockholders of the Mutual Company, the case 
seems to us to côme within the ruling in People v. Globe Mutual In- 
surance Company, supra, the reasoning of which commends itself 
to our approval. This case is followed and approved by Judge Simon- 
ton in Malcomson v. Wappoo Mills et al. (C. C.) 88 Fed. 680, hold- 
ing that damages are not recoverable against a corporation for its 
^ailure to perform a contract for the sale and delivery of n\erchandise 
where performance was prevented solely by the action of a court in 
appojnting a receiver for the corporation, and enjoining ail others 
from interfering with its business or property. The vis major, which 
prevènts performance in such cases, is the interposition of the court. 

The situation is little différent, in the concrète, from that where, 
on account of the nature of the contract, it is évident that the parties 
dealt on the assumption of the continued existence of the thing to 
which it relates, the subséquent destruction of which, in law, will 
excuse performance. The substantive thing contracted about by the 
parties hère was the collection of renewal prémiums on the policies 
theretofore issued by the Mutual Company, on which depended the 
right of the défendant in error to commissions. And when the court, 
vvithout default on the part of either part}', and against the résist- 
ance oî the plaintiff in error, impounded the subject-matter — took it 
into custodia legis — and prohibited the plaintiff in error from coUect- 
ing or receiving any such prémiums, and required the agent to attorn 
to the trustées appointéd by the court, it in effect put an end to the 
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existence of the thing — the subject of the contract — in so far as the 
parties to that contract were concerned. While the act of the Mutual 
Company in undertaking to transfer its business to another corpora- 
tion was revocable at the suit of a stockholder, as between it and 
its agent there was nothing in the contract of employment which 
would prevent it, in the economy and conduct of its own business 
afïairs, from wholly abandoning the field in Nebraska or from going 
entirely out of business, or changing its business from that of a mutual 
company to that of a level premium company. In re English & 
Scottish Marine Insurance Company, 5 L. R. Chan. Appeal, 737 ; Pellet 
V. Mfrs. & Mer. Insurance Company, 104 Fed. 502, 43 C. C. A. 669 ; 
Stier V. Impérial Life Insurance Company (C. C.) 58 Fed. 843. 

Aside from the liability of the Mutual Company to the défendant 
in error for commissions on premiums collected, the only limitations 
or conditions imposed by the contract between him and the Mutual 
Company are found in the 12th paragraph, which déclares that: 

"In the event of the termination of this contract from any cause after 
two years from date hereof, the company wUl continue to pay to said Frank 
Bui-man, if liying, or to his executors, administrators or assigiis, the renewal 
commissions under this contract as they accrue and are paid, less any indebt- 
edness, for as many years as the party of the second part siiall hâve been in 
the employ of said company under this contract; provided, there s'j.tH not 
be less than $500,000 of insurance in force upon the boolvs of the company 
at the time of such termination, written by said party of the second part and 
his agents; provided, further, that if at any time the renewal preminms or 
any portion of them are collected by or at the expefise of said company, or in 
the event of the termination of this contract from any cause whatsoever, there 
shall be deducted from the renewal commissions due said party of the second 
part, 2% per cent, of the annual premium as collected, to cover cost of said 
collection." 

So if the attempted transfer by the Mutual Company to the Union 
Company warranted the agent, Burman, in treating his agency for 
it at an end, the situation came clearly within the purview of said 
paragraph 12, as a termination of the contract from any cause after 
two years from its date (the contract at that time having been in 
force more than two years), whereby he would, as against it, be en- 
titled to be paid by it "the renewal commissions as they accrue and are 
paid." If such renewal premiums are paid to the Mutual Company 
or to its transférée, with notice, or under a guaranty or assumption, the 
agent would be entitled to his commissions or renewals as they accrue 
and are paid and not otherwise. He cannot be placed in a better 
position by a termination of his contract from any given cause than 
the contract expressly stipulâtes. Where the parties by contract hâve 
expressly provided for the liability of one of the parties by reason of 
its termination, it is not for the court to substitute a différent and 
additional liability. 

Other errors complained of in the progress of the trial, and the 
charge of the court to the jury, need not be considered. As the case 
stood at the conclusion of the évidence, the court should hâve directed a 
verdict for the défendant below. The judgment of the Circuit Court 
is, therefore, reversed, and the cause is remanded with direction to 
grant a new trial and for further proceedings herein in conformity 
with this opinion. 
141 F.— 54 
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LEAHY et al. v. HAWORTH. 

(Circuit Court o£ Appeals, Eiglith Circuit. November 7, 1905.) 

No. 2,168. 
1. Equity — Amendment of Bill. 

Wliere an Bnglish exécuter flled a bill In equity in a fédéral court, in 
liig individuaJ capacity as tlie légal owner, to toreciose a mortgage owned 
by bis testator, and which matured after bis death, it was witbin tbe 
power of tbe court to permit tbe filing of an amended bill by complainant, 
in bis représentative capacity as exécuter, setting up tbe same cause of 
action. 

2 EXECDTORS RlQHT TO SUE IN BQUITY IN FOBEIGN JUEISDICTION— ^SUBSE- 

QTJENT Qualification. 

A foreign exécuter may Inatitute a suit in equity in a fédéral court to 
foreclose a mortgage belenging to tbe estate of bis testator, and if tbe 
bill is flled witbin tbe time allowed by tbe statute of limitations bis sub- 
séquent taklng out, before tbe hearlng, of ancillary letters testamentary 
or of administration in tbe local jurisdiction will relate baek to tbe date 
of tbe flling of tbe bill, not only for tbe purpose of qualifylng bim to 
maintain tbe suit, but also for the purpose of tbe statute of limitations. 

[Ed. Note. — For cases In point, see vol. 22, Cent. Dig. Executors and 
Administrators, §2330.] 

S. Same — Qualification — Nebraska Statute. 

Oomp. St Neb. 1001, §§2677, 2678, providing for the appolntment and 
qualification of executors, does not require an executor to take an oath as 
such, and the fact tbat he does not do so will not affect bis right to main- 
tain a suit to collect assets of the estate. 

[Ed. Note. — For cases In point, see vol. 22, Cent. Dig. Executors and 
Administrators, § 142.] 

4. Biiis and Notes — Teansfeb by Indorsement — Guarantt. 

Under Cemp. St. Neb. 1901, § 3380, which provides tbat "ail bonds, prom- 
Issory notes, bills of excbange, foreign and inland, drawn for any sum or 
sums of money certain, and made payable to any person or order, or to 
any person or assigna, shall be negotiable by Indorsement thereon so as 
absolutely to transfer and vest the preperty thereof in eàch and everj' 
Indorsee successively," as construed by the Suprême Court of the state, a 
written guaranty, signed by the payée on the back of a note payable to 
bis order, constitutes an indorsement with an enlarged liability, and 
transfers the légal title free from equities existing between the maker 
and payée. 

5. Same — Assignment. 

A written assignment on the back of a promissory note payable to tbe 
order of the payée, signed by such payée, is the équivalent of a blank in- 
dorsement to transfer title to the note free from equities, either under 
the law merchant or Cemp. St. Neb. 1901, § 3380, wblcb makes a note 
negotiable by indorsement wbere payable "to any person or order or to any 
person or assigns." 

Appeal from the Circuit Court of the United States for the District 

of Nebraska. 

On July 12, 1887, the appellants borrowed $3,000 from a Massachusetts cor- 
poration, called the Dakota Mortgage Loan Corporation, and executed tbeir 
note or bond for that sum payable to the order of tbe corporation, maturing Ju- 
ly 1, 1892. Tbis note was negotiable on Its face. To secure its due payment, ap- 
pellants hereinafter called défendants, executed and delivered to the corpora- 
tion, a mortgage conveying real estate owned by them and situated in the 
State of Nebraska. Soon after reeeiving the note the corporation sold it, to- 
getber with tbe mortgage, to John Stuart & Oo., brolcers, of Manchester, 
Bngland, and placed on the back of the note the following indorsements ; 
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(1) "For value recelved the Dakota Mortgage Loan Corporation hereby as- 
signs and transfers the within note and coupons, together with ail Its rlght, 
title and interest under the real estate mortgage securing the same, without re- 

oourse, to . The Dakota Mortgage Loan Corporation, by Allison Z. Ma- 

son, Treasurer." 

(2) "Tlie Dakota Mortgage Loan Corporation in considération of value re- 
ceived, hereby guarantees the payment of each coupon at maturity and col- 
lection of the within bond; provided, however, that the said corporation re- 
serves the right to repurchase this bond at any time, at its face and acerued 
interest to the time of repurchase, and a refusai to legally convey the bonds 
and mortgage deed shali release said corporation from further liability. In 
witness wliereof the Dakota Mortgage Loan Corporation bas signed and de- 
livered thèse présents by its treasurer, this 13th day of August, 1887. By Al- 
lison Z. Mason, ïreas." 

Subsequently, and before maturity of the note, John Stuart & Co. sold the 
note and mortgage for value to Walter Haworth, a citizen of Great Britain 
and résident of Manchester, England, vvho died before the maturity of the 
note. Jesse Haworth and Isaae H. Morris became exeeutors of bis will hy 
appointment oî an English tribunal. Morris died, and Jesse Haworth, the 
appellee, was left the sole surviving exécuter under the English appointment. 
Prior to the maturity of the note the name of the Dalcota Mortgage Loan 
Corporation was by an act of the Législature of Massachusetts ehanged to 
Globe Investment Company. Shortly after the maturity of the note tbe de- 
fendants Mary, Richard, and Joseph Leahy borrowed from their codefendant, 
William Eugène Hayward, $3,000, executing to him as security therefor a 
mortgage on the same premises which they bad before conveyed to secure the 
loan to the Dakota Mortgage Loan Corporation, and with this money paid the 
Globe Investment Company tlie entire amount of principal and interest then 
due and owing on the flrst-mentioned loan. At the time of making this pay- 
ment défendants had no actual knowledge that the Globe Investment Company 
was not the owner of the note and mortgage. The Globe Investment Com- 
pany, instead of remittiug the money to England and actualiy paying the 
note in question, appropriated the same to its own use and continued to report 
to John Stuart & Co. that the debt remained unpaid and that the borrowers 
were paying interest semiannually. The Globe Company for some time re- 
mitted to John Stuart & Co., the semiannual installmeuts of interest as they 
were supposed to accrue. Thèse remittances were recelved by the last-named 
Company, for itself or its transférée, with no knowledge of the payment made 
to the Globe Investment Company. Subsequently the Globe Company failed, 
the remittances to England ceased, and shortly thereafter, ou September 23. 
1896, this suit, a biil in equity to foreclose the mortgage, was instituted in tbe 
Circuit Court for the District of îv'ebraska, by Jesse Haworth and Isaac H. 
Morris, the English exeeutors, not in their capacity as exeeutors, but as 
owners and holders of the note and mortgage in question. Subsequently, and 
after the death of Isaac H. Morris, Jesse Haworth, hereinafter called com- 
plainant, filed an amended biil disclosing the death of bis co-comp!ainaut. 
but stiil seeking to reeover in bis individual capacity. The suit came on for 
trial and after an intimation by the trial judge that complainant could not 
maintain the action, he toolc leave to file an amended biil. This last amendée! 
biil was filed June 28, 1902. It was a suit to foreclose the mortgage first 
mentioned, given to secure the note for $3,000 held by Walter Haworth at the 
time of bis death. It differs in no respect from the former bills, except that 
tbe complainant styles himself "sole executor of estate of Walter Hawortli, 
deceased." Ile sets forth his own and Isaac H. Jlorris' appointment as 
exeeutors of the estate of Walter Haworth in England, their due qualification, 
the death of Isaae H. Morris, and his sole survivorship in the trust. He fur- 
ther allèges that afterwards he applied to the probate court in Harlan county, 
in the state of Nebraska, having jurisdiction over sucb matters, and was on 
September 20, 1902, duly appolnted executor of the last will aud testament of 
Walter Haworth, deceased; that he still is the actiug and qualified sole 
executor of such estate. Issues vfere properly joiued and on the trial a de- 
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crée of foreclosure was rendered. To reverse this decree an appeal was duly 
prosecuted to this court. There are 14 assignments of errer, but counsel for 
défendants In their brlef reduce them, for the purpose of our considéra- 
tion, to the folio wlng 3: "(1) That the court erred in assuming that the 
complalnant nad qualified as exécuter under the laws of Nebraska and had 
thereby qualified himself to sue In his représentative capacitj'. (2) That the 
court erred in holding that, although the proceedings In the probate court in 
Nebraska were not commenced until more than 10 years after the maturity 
of the debt, still that those proceedings might relate back to the date of the 
flling of the last amended bill, not only for the purpose of qualifying the plain ■ 
tiff to sue, but also for the purpose of bringing the suit within the period of 
the statute of limitations. (3) That the court erred in holding that the 
assignment placed upon the back of the note had the same légal effect as au 
îndorsement." 

T. J. Mahoney (J. A. C. Kennedy, on the brief), for appellant. 
C. C. Flansburg (R. O. Williams, on the brief), for appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

The first and second assignments of error arise from facts so in- 
terwoven that they may well be considered together. By the statutes 
of Nebraska in force at the time the transactions now under considér- 
ation were had the statute of limitations barred complainants' right to 
foreclose the mortgage in question in 10 years after the maturity of the 
note. Section 5596, Comp. St. Neb. 1901. The note was executed in 
1887, payable July 1, 1892. On June 30, 1902, therefore, the right 
to foreclose the mortgage given to secure the payment of the note 
was barred. The suit instituted in 1896 by the English executors in 
their individual capacity was on the tlieory that, inasmuch as Walter 
Haworth died before the note matured, he having at the time of his 
death no cause of action against the défendants, no such cause of action 
descended to or was vested in his executors ; that what was vested in 
them was the légal title to ail chattels of the testator in trust for the 
purpose of administration vmder the law ; and that as such légal own- 
ers they might, in their own names, sue to recover the same or to 
enforce any right, like that of foreclosure, incidental to the ownership 
of the chattels. This seems to hâve been a recognized theory of the 
common law. See Griffith v. Frazier, 8 Cranch, 9, 3 L. Ed. 471 ; Kane 
V. Paul, 14 Pet. 33, 10 L. Ed. 311 ; Giddings' Executors v. Green (C. C.) 
48 Fed. 489, and cases cited. But the learned trial judge ruled that this 
common-law right was superseded by sections 6618 and 5621 of the 
Compiled Statutes of Nebraska of 1901 relating to civil actions. He 
made this ruling on June 13, 1903, and gave complainant 15 days within 
which to amend his bill. Complainant, instead of standing on his right 
to sue in his individual capacity, acquiesced in the ruling and availed 
himself of the leave to amend, and on June 28, 1903, two days before 
the statute of limitations had run, filed his last amended bill. In this he 
made substantially the same averments as were made in the prior 
original and amended bills concerning the exécution of the note and 
mortgage and the breach of the condition of the mortgage and further 
made allégations showing the original appointment in Great Britain 
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of himself and Isaac H. Morris, the death of Morrîs, and that he after- 
wards, on September 20, 1902, was duly appointed executor by the 
probate court of Harlan county, in Nebraska. 

In this last-mentioned bill Haworth remained complainant as before, 
but in a new capacity; then as an individual, now as sole executor of 
the estate of Walter Haworth, deceased. The cause of action re- 
mained as it was from the beginning, a breach of condition in the 
mortgage, entitling complainant to foreclose the same, and the action 
remained the same as at the beginning, an action to foreclose the mort- 
gage given to secure payment of a note for $3,000 held at ail times by 
himself. Such being the case, the amendment, as we hâve heretofore 
held, was permissible practice, and related back to thè commencement 
of the suit. McDonald v. State of Nebraska, 41 C. C. A. 278, 101 
Fed. 171, and cases cited. See, also, Herron v. Cole, 25 Neb. G92, 41 
N. W. 765, and Hines v. Rutherford, 67 Ga. 606. 

The next question for considération is whether the fîling of the last 
amended bill by complainant without having secured his appointment 
as executor in Nebraska until after the filing thereof is fatal to his 
right of recovery. In considering this question it should be borne in 
mind that complainant had an interest in the subject matter of fore- 
closing the mortgage in question even though he did not hâve a stand- 
ing in court to do so. He was, by virtue of his appointment in Great 
Britain, the holder and owner of the note secured by the mortgage, 
and had a duty imposed upon him by law to collect it. No appointment 
as ancillary executor in Nebraska could add anything to his légal 
title or to his right to collect the same. Such ancillary administration 
is required as a matter of public policy to insure the satisfaction of local 
creditors out of local assets before they are withdrawn from the state 
or turned over to the domiciliary adminstrator for that purpose. This 
policy is equally subserved, whether the appointment as executor 
actualiy occurs before or after the institution of the suit, provided, only, 
that it shall be made before trial. From thèse considérations it is ob- 
vious that whether the appointment of an ancillary executor be made 
before the bringing of a suit or afterwards, but before the trial, is 
purely formai and technical. 

In the case of Swatze! v. Arnold, 1 Woolw. 383, Fed. Cas. No. 
13,682, Mr. Justice Miller, when presiding in this circuit, had before 
him a question similar to that which now confronts us. In his case the 
plaintiff brought in Nebraska his suit as administrator to foreclose a 
mortgage. His only right to sue as administrator rested upon his ap- 
pointment by the probate court of a county in the state of Kansas in 
which décèdent was domiciled at the time of his death. He hcId that 
the Kansas administrator might institute suit in the courts of Ne- 
braska before taking out ancillary letters of administration in that 
state, and upon taking out such letters might by amendment show the 
fact. In that case he gives forcible reasons for the conclusion reached 
by him. He says: 

"The présent plaIntifC as administrator of the domicile had a right to re- 
çoive for final distribution, the sum due on the mortgage. He had an Inchoate 
right to be appointed administrator Uere, and if auy one else Uad been ap- 
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polnted, tliat person would haye been Ilable to aecount to hltn for what was 
in îiand after paying the debts in tliat jurisdiction. * • • Ttie Incapadty 
of the foreîgn adminlstratoi* not being radical so as to entirely deprive liim of 
power to proceed with his cause, the fact of bis talilng eut letters in tliis 
State was matter which he might aver by amendment and maintain his suit 
tliereon. * * » The iinpediment to the exercise of the fuil powers of an 
administrator In a jurisdiction foreign to that granting his letters is essen- 
tially teehnical and formai and should not be strained beyond its necessary 
application"— cîting Yeaton v. Lynn, 5 Pet. 224, 8 L. Ed. 105. 

Judge Shipman in Black v. Allen Co. (C. C.) 43 Fed. 618, 624, 9 
L. R. A. 433, after quoting with approval some of Mr. Justice Miller's 
remarks in Swatzel v. Arnold, supra, says: 

"The court early fouud relief in cases of equity from too strict adhérence 
to technicaiity upon the ground that 'in equity a plaintifî may file a bill as 
administrator before he has taken out letters of administration, and it will 
be sufficient to hâve them at the hearing, whIch is not the case at law.' 
* * * Therefore in Humphreys v. Humphreys, 3 P. Wms. 349, where the next 
of liin had brought a bill without administerlng, and the défendant de- 
murred, the Lord Ohancellor allowed the demurrer and then permitted the 
complainants to take out letters of administration, which, when granted, he 
said, related to the time of the death of the Intestate, and to allège the same 
by way of amendment or by supplemental bill." 

In the case of Humphreys v. Humphreys (supra), a bill was filed 
by an administratrix as such. To this a plea was filed alleging that 
the taking of administration was subséquent to the filing of the bill. 

"The Lord Chancellor [according to the report] with great elearness, and 
not without some warmth in respect of the delay, overruled the plea, observ- 
ing that the niere right to hâve an aecount of the personal estate was in the 
plaintiff, • * * as she was the next of kln and it was sufficient that she 
had now taken out letters of administration, which, when granted, related to 
the time of the death of the intestate, like the case of an exécuter before his 
proving the will, brings a bill, yet bis subséquent proving the will makea 
such bill a good one, tbough the probate be after the flling thereof." 

In 1 Daniell's Chancery PI. & Pr. p. 318, it is said : 

"If an exécuter, before probate, file a bill, alleging that he has proved the 
will, such allégation will obviate a demurrer. He must, however, prove the 
will before the heariug of the cause, and then the probate will be sufficient to 
support the bill, although It bear daté subsequently to the flling of it- In 
like manner, a plaintiff may file a bill as administrator before he has taken 
out letters of administration, and it will be sufficient to bave them at the 
hearing." 

Chancellor Kent, in Doolittle v. Lewis, 7 Johns. Ch. 45, 11 Am. 
Dec. 389, in discussing a kindred subject, says: 

"If the party sues as exécuter or administrator, without probate, or taking 
out letters of administration, the taking them out, at any time before the 
hearing, will cure the defect, and relate back se as to make the bill good 
from the begiuning. * * * In a light so merely formai is that omission 
viewed." 

Bâtes, in his work on Fédéral Equity ' Procédure (volume 1, § 52), 

says: 

"In equity a plaintiff may flle his bill as administrator before he has taken 
out letters of administration, and it will be sufficient to bave the letters at 
the hearing, wliich is not the case at law. It is a gênerai rule in equity 
pleading and procédure that facts which hâve occurred after the filing of 
tne bill must be brought before the court by supplemental bill and not by way 
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of amendment; but, as an exception to that rule, an exécuter or adminis- 
trator appoiuted In one state may sue as sueh in another state and subse- 
quently talce ont letters testamentary or of administration in tiie latter state, 
and set up tbat fact by way of amendment" 

In the case of Hodges v. Kiniball, 91 Fed. 845, 34 C. C. A. 103, 
the Circuit Court of Appeals for the Fourth Circuit had before it the 
same question we are now considering, and after an exhaustive exam- 
ination and citation of authorities announced the rule in harmony 
with that already stated, to the effect that domiciUary administrators 
might institute a suit at law in a foreign state without having first taken 
out letters of administration, and might afterwards secure letters of 
administration in that state and by amendment to their original cause 
of action make the same appear and proceed as if letters had been 
granted prior to the institution of the suit. The court in its opinion 
says: 

"It was vlrtually conceded In argument tbnt in an equity suit an amendment 
showing the suDsequent talîing out of letters of administration could be 
made and tbe suit maintained, but it was strenuously insisted that a différent 
rule existed In the courts of law." 

To the same efïect is the case of Henry' v. Roe and Burnside, 83 
Tex. 446, 18 S. W. 806; Hatch v. Proctor, 102 Mass. 351; Goodrich 
V. Pendleton, 4 Johns. Ch. 549 ; Osgood v. Franklin, 2 Johns. Ch. 1, 7 
Am. Dec. 513. 

From the foregoing authorities, and many- others cited and referred 
to in them, we think the rule is well settled in equity practice, however 
it may be at law, that an executor named in a will may file a bill in his 
capacity as executor before probate of the will and maintain an action 
as such executor, provided he secures probate of the will before the 
hearing of the cause. Learned counsel for appellant hâve favored us 
with no authorities sustaining the opposite view ; neither hâve we, in 
our examination found such. Accordingly we are constrained to hold 
that the fact that Haworth had not qualified as executor in Nebraska 
on June 28, 1903, the time he filed his last amended bill (he having so 
qualified later, on September 20, 1902) is not a défense to the présent 
action. The qualification related back at least to the date of filing 
the amended bill. The amended bill was filed two days before the 
statute of limitations would hâve barred the action. Whether, there- 
fore, the amended bill related back to the commencement of the action, 
which the authorities already cited indicate, is quite immaterial. The 
action in any event, was not barred by the statute of limitations. 

A point is made in appellants' brief that because complainant failed 
to take an oath to faithfully discharge his duties as executor he 
was never qualified as such, and accordingly was not entitled to re- 
cover in this action. An examination of the statutes of Nebraska 
discloses that no such oath is required in that state. Sections 2677 
and 2678 of the Compiled Statutes of 1901, alone relate to the quali- 
fication of executors. They read as follows : 

"Sec. 2677. When a will shall hâve been duly proved and allowed, the Pro- 
bate Court sball issue letters testamentary thereon to the iterson named 
executor therein If he is legally compétent and he shall accept the trust 
and glve bond as required by law. 
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"Sec. 2678. Every exécuter, before he shall enter upon the exécution of 
his trust and before létters testamentary shall issue, shall give bond to the 
judge of probate in such reasonable sum as he may direct, with one or more 
suflic'ient sureties with conditions as follows : ♦ * • " 

No provision is hère or elsewhere in the statutes found for the 
taking of an oath to faithfully discharge the duties of the office. The 
matter of qualification is purely statutory. The statutes of Nebraska 
require the exécuter to give bond and that is the only act of qualifi- 
cation contemplated by the statutes. 

The remaining assignment of error relied on by défendants' coun- 
sel relates to the transfer on the back of the note. It is claimed that 
it is not an indorsement within the meaning of the law merchant and 
that it did not pass the légal title to subséquent holders free from 
equities existing between the makers and payée. The facts of the 
case show that soon after the maturity of the note the makers paid 
the payée the full amount of the note. This note was payable "to the 
order of the Dakota Mortgage Loan Corporation," and is conceded 
to be a negotiable instrument. At the time the makers paid it to that 
corporation under its new name of Globe Investment Company they 
necessarily knew the negotiable character of the note and the pos- 
sibility of its having been negotiated. They nevertheless paid it vvithout 
requiring the surrender of the note or the mortgage given to secure 
its payment. In thèse circumstances the payment was at their own 
risk. If the money found its way to the owner and holder of the 
note, if negotiated, it amounted to payment; otherwise not. Weldon 
V. Tollman, 15 C. C. A. 138, 67 Fed. 986 ; Swift v. Bank of Wash- 
ington, 52 C. C. A. 339, 114 Fed. 643. 

No légal justification of this payment is attempted in argument or 
brief by défendants' counsel. Their reliance is upon the proposition, 
involved in this assignment of error, that the note was not so in- 
dorsed as to vest title in the indorsee so as to eut ofif the equities 
existing between the makers and payée. The note and mortgage 
by express stipulation of the parties, is to be construed according to 
laws of the state of Nebraska. We must therefore examine the trans- 
actions in thé light of those laws. 

Section 3380, Compiled Statutes of Nebraska of 1901, is as fol- 
lows: 

"Ail bonds, promissory notes, bills of exchange, foreigu and Inland, drawn 
for any sum or sums of money certain, and made payable to any person or 
order, or to any person or assigns, shall be negotiable by endorsement tUereon, 
so as absolutely to transfer and vest the property thereof in each and every 
endorsee successively, but nothing in this section shall be construed to make 
negotiable any such bond, note or bill of exchange, drawn payable to any per- 
son or persons alone, and not drawn payable to order, bearer, or assigns : 
Provided, that ail such bonds, promissory notes, and biils ot exchange, made 
payable to bearer shall be transférable by delivery without endorsement 
thereon. • * * " 

From this statute it appears that promissory notes, payable "to any 
person or order," or "to any person or assigns," are made negotiable 
by indorsement. This statute impresses us, with . a twofold mean- 
ing: P'irst, as a modification of the law merchant concerning vv-hat is 
a negotiable instrument. By the law merchant, in order to be nego- 
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tiable, a note must be payable to the order of some person or to bear- 
er. By the statute of Nebraska negotiability is extended to a note 
payable to some person or his assigns. And, second, in the event a 
note be payable as last stated, the assignment may be made by a blank 
indorsement. In other words, the indorsement of the name of the 
person to whose assigns the note is payable, on the back of the note, 
opérâtes to perform the function of the usual written assignment. 
It is apparent from thèse considérations that we are now dealing with 
a subject somewhat différent from the accepted inland bill of ex- 
change, or (since the statute of Anne) promissory note known in 
commerce or by the law merchant; so différent, mdeed, that the 
parties to the original transaction ont of which the présent suit arose 
saw fît to stipulate for the supposed différent, if not greater, ad- 
vantage found in the application of the laws of the state of Nebraska. 

Tested, now, by thèse laws, as interpreted by the Suprême Court of 
Nebraska, how does the case stand? It is first strongly urged by 
counsel for complainant that the guaranty clause on the back of the 
note is in and of itself an indorsement by which the légal title of the 
note is divested from the payée and invested in the transférée upon 
delivery of the note to him. The payee's contract of guaranty as 
found on the note is perfect of its kind. It acknowledges receipt of 
the necessary considération and (referring to the "note" and "interest" 
as "bond" and "coupons") guaranties the payment of each coupon 
as it should mature and fînally the collection of the bond itself. The 
fact that the payée reserved the right to repurchase the bond at any 
time providing for a release from its guaranty in case of refusai to 
sell the same to it, on demand, in no manner affects its primary obli- 
gation to guaranty the payment of the interest and the collection of 
the principal. It was on a contingency, which, in this case never hap- 
pened, that the guaranty became subject to defeasance. By this con- 
tract the payée for an acknowledged considération obligated itself 
absolutely to pay the principal of the note, if payment coul'd not be 
obtained from the maker by the exercise of due and reasonable care. 
Such is the accepted définition of a contract of guaranty. Brackett v. 
Rich. 23 Minn. 485, 23 Am. Rep. 703, and cases cited. This contract 
is more comprehensive aud unconditional than the contract of in- 
dorsement. By the latter the failure to présent a note to a maker 
at its maturity and to demand payment thereof and notify the in- 
dorser of nonpayment are essential and necessary conditions to the 
création of any liability against him by reason of his indorsement. 

But we need not dwell on thèse elementary thoughts. The Suprême 
Court of Nebraska bas frequently considered this question and pro- 
nounced upon it in no uncertain voice. Heard v. Dubuque County 
Bank, 8 Neb. 10, 30 Am. Rep. 811, was a suit upon a promissory 
note payable to the order of V. J. Williams & Co., and indorsed only as 
follows : 

"For value received I hereby guarantee payment of the within note and 
waive présentation, protest, and notice. [Signed] V. P. Williams & Co." 

The suit was in favor of the transférée of the note. Defendant's 
counsel contended that the note never was, in fact negotiated because 
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the guàranty written upon the back did not amount to an endorse- 
ment so as to transfer title. The court, speaking on this point, 
says as foUows : 

"We flnd some conflict of authorltles, but we adopt the law and the lan- 
guage of Day, C. J., lu Robinson v. Lair, 31 lowa, 9 : 'We conf ess ourselves 
unable to give effect to the contract of guàranty of payment and waiver of 
demand and notice, if the payées still intend to retain the title. The writlng 
simply constitutes an indorsement with an enlarged liabllity' " — citing many 
cases. 

State National Bank v. Haylen, 14 Neb. 480, 16 N. W. 754, was 
an action for the foreclosure of a mortgage given to secure a nego- 
tiable promissory note signed by défendants, payable to the order 
of Thomas P. Kennard, and by him indorsed as foUows : 

"Collection guaranteed and notice of protest walved thls 26th day of April, 
1880. [Signed] Thomas P. Kennard." 

Défendants set up as their défense usury, fraud, etc., practiced 
upon them by the original payée. Plaintifï replies, alleging purchase 
in good faith, before maturity, for value and without notice of any 
equity. The court, in disposing of the case, uses the following 
language : 

"There Is no question made In the évidence of the plalntlff bank belng the 
bona flde owner and holder of the note and mortgage, nor that it reeeived the 
same before maturity in the ordinary course of business and without notice 
of any inflrmlty. • * » But the district court let in the défense of usury 
for the reason, as is stated in the judgment, 'it [the plaintiff] holds the note 
as assignée, and not as indorsee.' • » « Thls is exaetly the form of in- 
dorsement which in Heard v. Dubuque County Banli, 8 Neb. 10, we held, fol- 
lowing Robinson v. Lair, SI lowa, 9, to constitute an indorsement with an 
enlarged Uabillty. • "" • It : will be admitted that the possession of the 
note, with the payee's name written aoross the back, is évidence of ownership 
in the plaintiff. Yet it is claimed that while this would be the case if the 
payee's name stood alone on the back of the note, that hère there are other 
words ov«p the payee's signature to whlch it applles and upon which It has 
spent its force. Let us admit this, and then see whether the words taken 
together, Including the signature, do not furnlsh still stronger évidence of a 
transfer of title In the note from the payée to the holder. By virtue of thèse 
words the payée agrées that hë will pay the note In case of the holders using 
due diligence and belng unable to collect it from the makers. He further- 
more agrées that his ultlmate liabllity to pay the note shall not be afïected 
by reason of the neglect or failure of the holder to présent it to the maker at 
maturity for payment, or to notify him, the payée. In case of its nonpayment. 
Now what meaning could any of thèse words hâve except upon the proposition 
understood that the payée had disposed of the note, and parted with the title 
to it to some other person, to whom he guaranteed the payment and in whose 
favor he waived the duty of présentation and notice? * » * i therefore 
see no reason for departing from the doctrine of Heard v. Dubuque County 
Bank, and it wlll be adhered to. The note and mortgp.ge having been in- 
dorsed and delivered to the plaintiff before maturity and reçeived by it for 
value in the ordinary course of business, without notice of any inflrmlty, It 
holds the same free from the talnt of usury." 

Weitz V. Wolfe, 28 Neb. 500, 44 N. W. 485, was a suit to recover 
the amount due on a promissory note made by one Jennings, and pay- 
able to the order of Weitz. Before maturity Weitz sold and trans- 
ferred the note to Wolfe, making only the following endorsement upon 
the same; 
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"I guarantee the payment of wlthln note, walving demand and protest 
[Signed] T. T. Weitz." 

Jennings and Weitz were both made défendants. The court says: 

"Tbe indorsement in this case being signed by the payée, operated as a 
transfer of the note. » • * The liability of Weitz was not lessened be- 
cause the indorsement contained the word 'guarantee.' He is an indorser and 
was properly sued with the maljer in the same action." 

Buck V. Savings Bank, 29 Neb. 407, 45 N. W. 776, 26 Am. St. Rep. 
393, was a suit in replevin for cattle mortgaged to secure the payment 
of a note payable to the order of one Movvry. He sold the note, 
placing on the back thereof, the foUowing words only : 

"Demand, notice, and protest waived, and payment guaranteed. [Signed] 
Welcome Mowry." 

The court says two questions are presented by record : First, is the 
writing on the back of the note an indorsement or merely a guar- 
anty? 

In Heard v. Dubuque County Bank, 8 Neb. 10, the writing on the 
back of the note was as follows: 

"For value received I hereby guarantee payment of the wlthin note, and 
vvaive présentation, protest, and notice." 

This was held to be an indorsement with an enlarged liabilitv. State 
National Bank v. Haylen, 14 Neb. 480, 16 N. W. 754. The' writing 
on the back of the note in question, therefore, was a vaUd indorse- 
ment with an enlarged liability. To the same effect, also, is the case 
of Pollard v. Huff, 44 Neb. 892, 63 N. W. 58. 

From the foregoing it appears that under the laws of Nebraska, 
as interpreted by its highest judicial tribunal, the guaranty written 
on the back of the note before maturity and at the time of its sale 
to John Stuart & Co. constitutes in and of itself a transfer of the 
légal title, équivalent to a blank indorsement, such a transfer as en- 
titles the transférée or subséquent holder to maintain an action for its 
collection free from equities existing between the makers and payée. 
Possibly we might hère appropriately end our considération of this 
case, but as we find in the assignment, so called, written on the back 
of the note a very satisfactory solution of the question before us 
we proceed to its considération. 

It is conceded, of course, that the mère indorsement of the name 
of a payée on the back of a negotiable note, commonly called a "blank 
indorsement," évidences a complète transfer of title, one recognized 
by the law merchant, and certainly good under the laws of Nebraska. 
Daniel on Negotiable Instruments, vol. 1, § 688c, says: 

"The mère signature of the payée indorsed on the paper expresses an 
executed contract of assignment with its implications, and also an executory 
contract of conditional liability with its implications. The assignment would 
be as complète by the mère signature, as with the words of assignment writ- 
ten over it." 

By this standard let us test the so-called assignment. It reads as 
follows : 

"For value received the Daltota Mortgage Loan Corporation hereby assigns 
and transfers the within note and coupons, togetUer icith ail its right, title 
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and interest under the real estate rriortgage se'curing tJie samé, wWhout re- 
course, to . [Signed] The Dakota Mortgage Loan Corporation, by Al- 

lison Z. Mason, Treasurer." 

Eliminating the words italicized, which relate to the transfer of 
the mortgage security and which were doubtiess employed ex in- 
dustria to expressly do what the law by necessary implication does, 
there remains the bare stâtement that the payée of the note, for value 

received, assigns and transfers it to . This stâtement con tains 

ail the éléments of a blank endorsement. It is merely the writing ont 
of the implications of such indorsement, it is written on the back of 
the note; it acknowledges the receipt of a considération; it employs 
apt words to transfer the full and complète title to the note, and ac- 
tually purports to make such transfer. Any one receiving it with such 
a transfer in blank may treat it as a blank indorsement and transfer it 
by delivery or may so fîU it up as to make it a spécial indorsement. 
Evans V. Gee, 11 Pet. 80, 9 L. Ed. 639 ; Lovell v. Everfson, 11 Johns. 
53 ; Everett v. Tidball, 34 Neb. 803, 53 N. W,. 816. 

In the case of Maine Trust & Banking Co. v. Butler, 45 Minn. 
506, 48 N. W. 333, 12 E. R. A. 370, the Suprême Court of Minnesota, 
considering a question similar to that now before us, makes use of 
the following language: 

"it would seem obvious that, when writing eut upon the back of the paper 
just what would hâve been inferred froiii hls signature, the indorser bas in- 
curred no greater liability — bas done no more tban be would, had he piaced 
his signature thera How can it be said then that he bas done less, in the 
absence of that clear déclaration of his intent to exempt himself mentioned in 
ail of the autborities as necessary in the case of a qualifled indorsement?" 

There is abundant authority for the effect which we give to the 
indorsement in question. In Markey v. Corey, 108 Mich. 184, 66 N. W. 
493, 36 L. R. A. 117, 62 Am. St. Rep. 698,'the court, after reviewing 
and citing many sustaining authorities, held that the following indorse-' 
ment on the back of a note, namely: "I hereby assign the within 
note to Matthew M. Markey and Catherine Sunders" — was a good 
commercial indorsement, subjecting the payée who signed the same to 
the liability of indorser under the law merchant. In Adams v. Blethen, 
66 Me. 19, 22 Am. Rep. 547, it is held that a défendant, the payée of a 
negotiable note who signed his name on the back of the note under 
thèse words, "I this day sold and delivered to Catharine M. Adams 
the mith not," thereby assumed ail the liabilities of an endorser. The 
court there says: 

"The défendant déclares that he sold and delivered the note. Every in- 
dorser of a bill or note impliediy says the same thing by bis indorsement. 
The défendant did sell and deliver the note, and by making that déclaration 
over his name on the back of it, he also agreed to pay the note to the plaintifC 
accordlng to its ténor, upon seasonable notice, if the maker did not pay it." 

In Davidson v. Powell, 114 N. C. 575, 19 S. E. 601, it was held 
that the indorsement of a negotiable note in thèse words, "I assign over 
the within note to S. M. Powell," does not limit the indorser's liability. 
In Sears v. Eantz, 47 lowa, 658, it is held that where the payée of 
a note wrote on the back thereof the following words: "I hereby as- 
sign ail my right and title to Louis Meckley," and signed his name 
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thereto, he thereby subjected himself to ail the liabilities of an in- 
dorser. In Merrill v. Hurley, 6 S. D. 593, 62 N. W. 958, 55 Am. St. 
Rep. 859, it is held that when the président of a corporation to which 
negotiable interest bearing bonds are payable, places upon the back 
thereof the words, "For value received I hereby assign the within 
bond, together vvith ail our interest in and ail our right under the mort- 
gage securing the same to Mary E. Merrill without recourse," and 
signs the same as such président, the same constitutes a contract of 
indorsement and is not a mère assignment of the instrument. Bis- 
bing V. Graham, 14 Pa. 14, 53 Am. Dec. 510, was a suit on a note 
by the endorsee against the maker. The note was payable to the 
order of David Paynter. Pie indorsed it as follows : "For value 
received I assign to William Graham, or order, ail my right, title 
and interest in the within note, without recourse"- — and signed his 
name thereto. The court held this to be an indorsement, protecting 
the indorsee from equities existing between the maker and payée, 
making use of thèse words : 

"Nor is the faot that the transfer of the note assumes the form of an ordi- 
iiary assignment, such a departure from the usual course of business as to 
put the Indorsee on his guard against the indorser. Although a blank in- 
dorsement in our commercial towns is the usual mode, yet in the country it is 
so frequently othervvise that it seldom, if ever, provokes inquiry or observa- 
tion." 

In the light thrown upon this so-called assignment by the authori- 
ties cited we are unable to treat it merely as an assignment of a chose 
in action, subjecting the assignée to such défenses as might be made 
against the assigner. In our opinion it is, in ail essential respects, 
the équivalent of a blank indorsement, and relieves an innocent holder 
from equities existing between the makers and payée. This, we think, 
would be true under a proper application of the principles of the 
law merchant; but we are especially satisfied of it in view of the 
provisions of the statute of Nebraska. By that statute a note, whether 
payable to a person or his assigns, or to a person or his order, is 
equally negotiable. Whether payable one way or the other, the 
statute, treating them practically alike, for the purpose, doubtless, of 
facilitating the transaction of business, sanctions the transfer of title 
by mère endorsement. If the note is payable to a person or assigns. an 
assignment by the payée using the words employed" in this case, "hereby 
assigns and transfers," would be the technically correct method of 
transferring the légal title of such a note. Again, treating them in 
pari materia, the technical assignment, like that above indicated, when 
containing no words of a restrictive or conditional character from 
which. an intent not to transfer the légal title could be reasonably 
drawn, should transfer the légal title as effectually as the mère en- 
dorsement. The statute discloses a gênerai policy in the state of Ne- 
braska, and from it we are at liberty to draw ail reasonable déductions. 

The decree below was for the right party and is accordingly 
afifîrmed. 



862 141. FEDERAL REPORTER. 

FIRST NAT. BANK OF CHICAGO v. BAIBD. 
(Circuit Court of Appeals, Blghth Circuit November 29, 1905.) 

No. 2,266. 

1. Chattel Mobtgaoes — ^Tbansfee — Necessitt of Recoeding Assignmbnt. 

Bev. St Wyo. 1899, § 2812, while it authorizes the recording of assign- 
ments of chattel mortgages, does not require it, in order to render a cbat- 
tel mortgage valid in the hands of a transférée as against subséquent 
purchasers of the property from the mortgagor, nor affect the gênerai 
rule that an indorsement before maturity of negotlable notes, secured by 
snch a mortgage duly recorded, carries the mortgage with it, although no 
assignment Is made. 

2. Same— DiscHAEQE— Payment to Moetgagee aftee Tbansfeb of Notes. 

Défendant purchased a large number of cattle, with knowledge that 
some of the same were subject to a mortgage executed by the seller to 
secure negotlable notes, and in accordance with the right given by the 
contract to pay the mortgage from the purchase money défendant, after 
the cattle were delivered, paid the amount thereof to the mortgagee and 
obtained releases from It. Prlor to the sale the mortgagee had sold and 
Indorsed the notes secured to plaintiff. Beld, that Such Indorsement op- 
erated to transfer the mortgage, which eould thereafter be released only 
by plaintiff, even though no assignment was taken or recorded, as might 
hâve been done under the statute, and that défendant was not protected 
by hls payment to the mortgagee, which could not produee the notes and 
was not authorlzed by Dlaintift' to receive such payment. 

In Error to the Circuit Court of the United States for the District 
of Wyoming. 

- Edgar M. Morsman, Jr. (C. W. Burdick, on the brief), for plain- 
tiff in error. 

John W. Lacey, for défendant in error. 

Before SANBORN, Circuit Judge, and PHILIPS and CARLAND, 
District Judges. 

CARLAND, District Judge. This action was commenced by the 
bank against Baird to recover damages for the conversion of 60 buUs 
and 550 two year old steers and spayed heifers. At the trial the 
following facts appeared. On March 31, 1903, one Henry N. Flato 
executed and delivered to the Flato Commission Company his two 
certain negotlable promissory notes, due October 21, 190.3, for the 
sum of $10,000 and $13,186.72, respectively. On the same day, in 
order to secure the payment of said promissory notes, Flato executed 
and delivered to said Flato Commission Company a chattel mortgage 
which so far as is material to the questions raised on this writ of error, 
is in words and figures as follows : 

"Know ail men by thèse présents, that Henry N. Flato, of the county of 
Converse, state of Wyoming, party of the flrst part, in considération of the 
sum o( twenty-three thousand, one hundred and eighty-six and 72-100 dollars 
to him paid by the Flato Commission Company, a corporation, party of 
the second part, the receipt whereof is hereby aeknowledged, bas bar- 
galned, sold, assigned,^ and transferred, and by thèse présents does bargain, 
jell, assign and transfer, unto said party of the second part and Its successors 
and assigns, ail the following articles of personal property, situated in the 
county of Converse and state of Wyoming, to wit: Ten hundred aud nlnety 
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(1090) head of cattle 2 year old and upwards, average weight about 



pounds, and worth $30,000.00 now. For further and better description said 
cattle are marked and branded with one or more of the marks aud brands as 
follows, viz: 1,000 head of high-grade two year old steers and spayed heifers 
branded * * * on left side, 90 head of Hereford and Shorthorn buUs 
branded • * * or FT on left side — and it is the intention of the mort- 
gagor by thèse présents to cover ail the cattle of this description owned and 
controlled by him. « * * Provided, always, and thèse présents are upon 
this express condition, that If said party of the first part shall pay, or cause 
to be paid unto the said party of the second part, its successors or assigns, the 
commission heretofore stated and agreed upon, and the aforesaid sum of 
twenty-three thousand, one hundred and eighty-six and 72-100 dollars ($23.- 
1S6.72) according to the terms of two certain promissory notes of even date 
herewith, executed by Henry N. Flato to the order of the Flato Commission 
Company, and payable as follows : One note for $1.3,180.72, dated March 21st, 
1903, payable Oct. 21st, 1903, after date. One note for $10,000.00 dated March 
21st, 1903, payable Oct. 21st, 190.3, after date. * * * Ali payable at the of- 
fice of said the Flato Commission Company, So. Omaha, Neb., and ail with 
interest thereon at the rate of 9 per cent per annum from maturity * • • 
then thèse présents * * • shall be vold." 

A copy of said mortgage was duly filed for record in the office of 
the register of deeds for Converse counnty, Wyo., on March 27, 1903. 
On the 30th day of April, 1903, the Flato Commission Company duly 
indorsed, sold, and delivered, for value and before maturity, said 
promissory notes, together with said chattel mortgage, to the plaintiff 
bank, which has ever since remained the lawful owner and holder 
of the same, and no part of the amount due on said notes has been 
paid to said bank. On June 3, 1903, Henry N. Flato, the maker of 
said notes, made and entered into a written agreement with the de- 
fendant, Baird, which, so far as material, was in words and figures 
f oUowing : 

"This agreement, made and entered into this 2d day of June, A. D. 1903, 
by and between Henry N. Flato of Douglas county, Wyoming, of the flrst part, 
and W. M. Baird, of Weston county, Wyoming, party of the second part, wit- 
nesseth : That for and in considération of one dollar in hand paid, and other 
good and valuable considérations hereinafter named and set iorth, the said 
party of the first part has this day sold and transferred to said party of the 
second part four thousand head of cattle, more or less, as said cattle are 
rounded up and found on the ranges in the state of Wyoming, ail of said 
cattle being branded with one or more of the following brands : * * • gaid 
brands being located on left side or bip, and also ail cattle branded * * * 
on left side and • • * on left shoulder. That ail sucking calves are to be 
thrown In, and also ail sucking calves branded since January Ist, 1903. That 
said cattle are to be delivered at '21' Ranch on Black Thunder Creek in 
Western county, Wyoming, during the seasons of 1903 and 1904, as they are 
rounded up by said party of the first part, » * * together with the party 
of the second part. That the said party of the second part shall pay said party 
of the flrst part the sum of $28.50 for each and every head of cattle delivered 
* * * by the said party of the flrst part in accordance vi'ith and under the 
terms of this agreement. * * * ïhat said party of the second part is to 
place in escrow as part payment for the above described goods and chattels a 
good and sufficient deed in writing to 054 acres of land described as follows, to 
wlt: Lots seven (7), nine (9), ten (10), eleven (11), twelve (12), thirteen 
(13), fourteeu (14), fifteen (15), sixteen (16), seventeen (17), eighteen (18), 
nineteen (19), and twenty (20), in section one (1), townshlp seventy-eight 
(78), of range thirty-two (32), and the west half of the southwest quarter of 
section six (6), township (78), range thirty-one (31), in Guthrie county, 
lowa, containing 654 acres, which said land is valued at $33,200.00. That 
said deed is to be placed in escrow in the Union Stock Yards National Bank 
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of South Omaha, and to remain in escrow in said banlî untîl sufflcient cattle 
hâve been delîvered under this contract to pay for said land, and, when the 
mortgage upon the cattle so delivered bas been released, then the said deed 
is to be delivered by said bank to said pàrty of the flrst part or his repré- 
sentative, ïhat the possession of the above described premises is to be de- 
livered to the party of the flrst part from and af ter this date ; said party of 
the flrst part assuming full management of said premises from and after 
June Ist, 1903, and being responsible therefor. That after the above described 
land bas been paid for as herein specifled, and in accordance vrith the terms 
of this agreement, ail cattle tbereafter delivered and received by said party of 
the second part are to be paid for at the rate herein specifled and agreed 
upon, and the money due therefor shall be deposited in the Union Stock Yards 
National Bank of South Omaha to be delivered to the Flato Commission Com- 
pany, when the said Flato Commission Company furnishes the proper releases 
of the mortgages held upon the cattle so delivered." 

On July 4, 1903, Flato delivered part of the cattle described in 
said contract at the place designated therein and subsequently and 
prior to October 30, 1903, delivered the remainder. When the cattle 
were delivered at the ranch of défendant, Baird, they were branded 
"31" and turned loose on the range. T. B. McPhersbn was the 
cashier of the Stock Yards National Bank at South Omaha, Neb. 
James C. Dahlman was secretary and manager of the Flato Com- 
mission Company, also of South Omaha. The Stock Yards Na- 
tional Bank and Flato Commission Company occupied the same build- 
ing. Henry N. Flato had no interest in the Flato Commission Com- 
pany. When cattle were delivered by Flato at Baird's ranch under 
the contract, Baird gave Flato a receipt for the same and Flato sent 
the receipt to Dahlman. Dahlman would then take the receipt to 
McPherson, and McPherson, upon receiving a release of the cattle 
from Dahlman of the Flato mortgage, would give Dahlman a check 
for the cattle ; the check being signed "Baird, by McPherson." During 
ail the time of thèse payments by McPherson for cattle delivered 
by Flato to Baird the Flato Commission Company was largely in- 
debted to the Stock Yards National Bank. The transaction between 
Flato and Baird was closed satisfactorily so far as appears. Baird 
paid for ail the cattle received from Flato at the contract price. The 
plaintifï bank, before commencement of this action, claiming to be the 
owner and entitled to the possession thereof by virtue of a spécial 
property therein under the chattel mortgage given by Flato to the 
Flato Commission Company, demanded from Baird the possession of 
the cattle covered by the mortgage, which demand was refused. Evi- 
dence was also introduced tending to show that Baird had received 
by purchase from Flato the cattle, or some of them, covered by the 
chattel mortgage and also the value of the same. No assignment of 
the mortgage was ever filed or recorded in the office of the register 
of deeds of Converse county, Wyo. Baird had actual knowledge of 
the mortgage when he purchased the cattle but no knowledge of the 
assignment to plaintiff bank. There was no évidence that would 
warrant a finding by court or jury that plaintiff bank knew of or au- 
thorized the sale of the cattle by Flato to Baird. At the close of 
ail the testimony the trial court charged the jury, and the foUowing 
portions of the charge, among others, were duly excepted to. 
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"(1) Tt la conceded by ail tbat no asslgnment of this mortgage to thla 
plaintlfC was ever recorded, and It was suggested by counsel at the argument 
tbat no assignaient of the mortgage was ever taken ; that the notes were 
transferred and the trànsfer of tbe notes carried with it tbe transfer of tba 
this case, that would not relieve the plaintiff from the necessity of obtaining 
and flling an assignment or some notice of record, so that Innocent purcbasers 
might be protected, under the statutes of this state. (2) The statutes of Wy- 
omlng provide for reeording In the county clerk's office assignments of chattel 
mortgages. This is for the purpose of giving notice of the rights of the as- 
signs to persons dealing with the property. In this case the plaintiff banlc 
failed to record any assignment of tbe mortgage and tbereby failed to use 
one of the recognized methods of proteeting its rights. Now a notice flled of 
recorû in this case would hâve protected both Mr. Baird and this banli. If, 
under thèse circumstances, the défendant made ail reasonable investigations 
and inquiries as to tbe ownership of the mortgage, and that he must do, and 
upon the inforrcation so obtained in good faitb purchased the cattle lu eon- 
troversy, paying full value therefor, upon the faith of the release of tbe 
mortgage executed by the Flato Commission Company, the apparent owner of 
the mortgage, and withoiit any iiuowledge on his part — that is, on the part of 
the défendant, Baird — then you are autborized to find for tbe défendant. (3) 
I do not tbinlî that the plaintiff, under our reeording acts, can escape its duty 
to file notice, to protect innocent purcbasers, of the transfer of the mortgage 
by simply saying, as counsel has in argument, that we took no assignment, 
but the transfer of the notes carried with it tbe mortgage. While tbat is 
true, tbe reeording act, as I understand it, requires an assignment to be re- 
corded, but everi if the court is in error about tbat, it is eertainly authorized 
and I think, if thit be the case, it is ail sufficient In other words, X think 
parties purchasing paper of this character are bound to comply with the re- 
eording acts for the purpose of proteeting innocent purcbasers. (4) The tes- 
timony in tbls case shows, and I think tbere is no conflict, that Mr. Baird 
paid for thèse cattle, and there is no controversy but that the bank purchased 
thèse notes meationed in the mortgage, which mortgage secured the notes, but 
where one of two innocent parties must suffer, the one, if one is shown to 
be négligent, Is the one who must suffer Now, In this case, as I sald to you 
a moment ago, if this bank had flled a notice of record by way of an assign- 
ment. or otherwise, which I think it was its duty to do, both the bank and 
Mr. Baird would bave been protected in this transaction." 

In relation to the matters referred to in the above excerpts from 
the court's charge, counsel for plaintiff bank requested the court to 
charge the jury as foUows: 

"(1) The jury are instructed that payment by Baird to the Flato Commis- 
sion Company and the purported exécution by tbe Flato Commission Com- 
pany of the releases for the bulls and two year old steers and spayed heifers 
do not constitute a valid discharge of tbe lien of piaintlff's mortgage upon said 
cattle." 

Which request was by the court refused and an exception taken. 
Counsel for plaintiff bank also requested the court to charge the jury 
as follows: 

"(2) The jury are Instructed that the évidence fails to show that either 
Dahlman or tbe Flato Commission Company were the agents of the plaintiff 
either in making tbe sale to Baird or In receiving payment for the cattle, 
and the acts of said Dablman and the sald Flato Commission Company ara 
not binding on the plaintiff." 

Which said request was by the court refused and an exception taken. 
In lieu thereof, the trial court of its own motion charged the jury 
as follows: 

141 F.— 65 
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"(S) There is some testlmony in the case tending to show that Mr. Dahl- 
man flgured In the matter of this sale of thèse cattle to the défendant, and 
as there Is some controversy between counsel and perhaps some conflict in 
the évidence as to the extent of his authorlty, I give you this rule lu relation 
to that: If you flnd from the évidence that the plaintlfC banlc authorlzed 
Mr. Dahlman, the secretary of the Plato Commission Company, to dispose of 
the cattle in controversy, and that Mr. Dahlman thereafter joined in the sale 
of the cattle to the défendant, Mr. Balrd; and that before the purchase was 
completed gave notice of the trade to the plaintifC bank, and that notwith- 
standing thèse things the plaintifC bank took no steps to inform intending pur- 
chasers of îts rights in the mortgage, and if you further flnd from the évi- 
dence that under thèse circumstances that the défendant Baird purchased the 
property in good faith, paying full value therefor, relying upon the release of 
the mortgage by the Plato Commission Company, the apparent owner of the 
mortgage, with no knowledge whatevër of any rights therein in the plaintifif 
l)ank, then you will flnd for the défendant. And if you flnd from the évi- 
dence that Mr. Dahlman was authorized by the bank to dispose of the cattle 
ia controversy and was also authorized to release the mortgage in contro- 
versy, and that Mr. Dahlman, while so authorized and acting for the bank and 
the Flato Commission Company joined In making the sale of the cattle to 
the défendant Baird, and If you further flnd that the défendant Mr. Baird 
purchased the cattle in good faith, paying full value therefor upon the laith 
of a release of the mortgage of the Flato Commission Company and without 
Itnowledge of the rights of the plaintifC bank, your flnding should be for the 
défendant" 

Although the case was in form submitted to the jury the practical 
eflfect of the court's chargé was to direct a verdict for the défendant, 
and if the court's view of thç law was correct a direction in f avor of the 
défendant was justified. As the case stood at the close of the testimony 
the plaintifif bank was entitled to go to the jury on the question as to 
liow many cattle Baird had converted and the value thereof, or the 
défendant Baird was entitled to a directed verdict in his favor. A 
strong and persuasive argument is made by counsel for défendant 
Baird on the theory that Baird was a purchaser of the cattle from 
Flato in good faith relying upon the release of the chattel mortgage 
obtained from the Flato Commission Company. The évidence intro- 
duced at the trial shows a very dififerent case than the one argued 
by counsel for défendant so far as this feature of the case is con- 
cerned. The évidence shows without contradiction that Baird, or 
McPherson, who acted for him, never received a release of any kind 
ùntil after every head of cattle described in any release had been de- 
livered to Baird at his ranch. The language of the contract of June 21, 
1903, between Flato and Baird declared "that said party of the first part 
has this day sold and transferred to said party of the second part." 

If the contract itself did not constitute a completed sale as between 
the parties thereto, then ail that was necessary was a delivery of the 
cattle under contract, and delivery of the cattle thereunder was made 
before any release of the chattel mortgage was in existence, so that 
to say that Baird purchased on the faith of the release is not in ac- 
cordance with the évidence. The sale and purchase of the cattle was 
one thing, the payment for the same quite another. Baird knew of.the 
mortgage when he, purchased the cattle. He recognized it as a valid 
and existing lien. He had provisions inserted in the contract which 
would permit him to pay the mortgage and hâve the payment de- 
ducted from the amount coming to Flato. After the cattle had been 
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sold and delivered to Baird he would not pay the purchase price until 
he had a release of the mortgage. This was not buying on the faith 
of the release, it was directly the contrary. He did not trust any one 
to pay the mortgage except himself, and he paid the money due thereon 
to the original payée of the notes without the production of the notes 
and mortgage and, so far as the record shows, without even asking 
for them. This in the face of the fact that the notes as de^cribed in 
the mortgage, which mortgage Baird had seen was payable to the 
Flato Commission Company, its successors or assigns. It thus appears 
that Baird before and after he had purchased the cattle, and after they 
had been delivered to him, knew of the Flato Commission mortgage, 
knew that it had not been paid or discharged, knew of this before he 
paid a dollar of the purchase price and with the world open to him 
as a fîeld of inquiry, he paid the money to one who was not the owner 
and holder of the notes and mortgage, and could not produce the 
same. It is not disputed but that the indorsement and delivery of the 
Flato notes to the plaintifï bank constituted in law an assignment of 
the mortgage securing the same. Therefore the payment of the 
amount due thereon to the Flato Commission Company did not dis- 
charge the lien of the mortgage, unless there is something in the stat- 
utes of Wyoming which renders the assignment of the mortgage to the 
plaintifï bank void as against Baird. 

It is claimed by counsel for Baird that the laws of Wyoming ren- 
dered the assignment of the mortgage to plaintifï bank void as against 
Baird, for the reason that said assignment was not recorded in the 
office of the register of deeds of Converse county, Wyo., or that said 
laws furnished an opportunity for recording the assignment- of the 
mortgage and the bank having failed to hâve the same recorded was 
guilty of négligence which will defeat a recovery in this action. The 
statutes of Wyoming (Rev. St. 1899) bearing upon the subject are 
as follows: 

"Sec. 2811. Every mortgage, bond, conveyance or other instrument intended 
to operate as a mortgage of goods, chattels or personal property which shall 
not be accompanied by immédiate delivery and be followed by an actual aud 
a continued change of possession of the goods, chattels and Personal property 
so mortgaged shall be absolutely void as against the creditors of the mort- 
gagor, and as against subséquent mortgagees or purchasers in good faith, 
unless said mortgage, bond, conveyance or other instrument inteuded to oper- 
ate as a chattel mortgage shall be flled as hereinafter provided. 

"Sec. 2812. Every such mortgage, bond, conveyance or other instrument In- 
tended to operate as a chattel mortgage shall be flled in the office of the 
county clerk where the property is, and shall be indexed by the clerk of said 
county in a book to be kept by such clerk to be called tbe 'Chattel Mortgage 
Index.' Upon the filing of such mortgage, conveyance or other instruments 
intended to operate as a chattel mortgage, the county clerk shall enter in 
said index the name of the mortgagor, the name of the mortgagee in alpha- 
betical order, the date of said instrument, the day and hour of filing, the 
amount for which it is security, and the date of the maturity of said mort- 
gage, together vs^ith a brief description or référence to mortgaged property, 
and upon the release, discharge and assignment thereof, he shall enter in 
suitable columns opposite the original entry of filing, the date of said assign- 
ment, the date of the filing of said assignment, and the assignée thereof, or 
in case of the release of said instrument, the date of said discharge, satisfac- 
tion or release, and by whom released, satisfied or discharged. ïhe releasse, 
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satisfaction, discharge or assignment of the chattel mortgage may be en- 
dorsed upon the original instrument on file in the clerk's office, or by an in- 
strument of release and discharge or assignment executed and acUnowledged 
in the manner provided for a chattel mortgage, which shall be flled with, and 
'by the clerk be attached to the original Instrument in his office. For filing 
and indexing a chattel mortgage the county clerk shall collect and pay into 
the county treasury à fee of twenty-flve cents to be paid by the party re- 
questing the flling of such Instrument, and for each assignment, release or 
discharge, the county clerk shall collect and pay into the county treasury a feo 
of fifteen cents, to be paid by the party requesting such service." 

It would extend this opinion to an unwarrantable length to review 
ail the décisions of the courts bearing upon the questions raised by 
the instructions of the court given and those requested by counsel 
for défendant Baird and by the court refused. Speaking without 
référence to the statutes of Wyoming, it may be stated that it is now 
the settled law in this court that the indorsement of the two negotiable 
promissory notes before maturity to the plaintifif bank carried with 
them the chattel mortgage executed as security therefor, and that 
plaintifï bank alone could thereafter discharge the mortgage lien. 
That the payment of the mortgage debt by Baird under the circum- 
stances detailed in the évidence in this case is not sufficient to protect 
Baird as àgainst the lien of the mortgage which passed to plaintiff 
bank prior to such payment. Swift v. Bank of Washington, 114 Fed. 
643, 52 C. C. A. 339; City National Bank v. Goodloe, McClellan Co., 
93 Mo. App. 125 ; State National Bank v. Cudahy Packing Co. (C. C.) 
126 Fed. 543 ; Cudahy Packing Co. v. State National Bank, 134 Fed. 
538, 67 C."C. A. 662; First National Bank v. National Live Stock 
Bank (Okl.) 76 Pac. 130; Kerfoot v. State Bank of Waterloo (0kl.) 
77 Pac. 46; Martindale v. Burch, 57 lowa, 291, 10 N. W. 670; Tilden 
V. Stilson, 49 Neb. 384, 68 N. W. 478 ; Eggert v. Beyer, 43 Neb. 711, 
62 N. W. 57; Weldon v. Tollman, 67 Fed. 986, 15 C. C. A. 138; Mary 
Leahy et al. v. Jesse Haworth, Exécuter, etc. (decided by this court 
November 7, 1905) 141 Fed. 850. 

We hâve carefully examined the authorities cited by counsel for 
défendant, and find them ail arising under statutes regulating the 
recording of instruments relating to real estate, where said statutes 
declared void conveyances and assignments as against purchasers 
or incumbrancers in good faith, or under a state of facts which would 
not make the équitable doctrines therein referred to applicable to 
the case at bar. The statutes of Wyoming heretofore quoted do not 
requîre an assignment of a chattel mortgage to be recorded, in order 
that it may be valid as against subséquent purchasers or incumbrancers, 
so the assignment of the Flato mortgage was not rendered void by 
those statutes for want of record". See Graham v. Blinn, 3 Wyo. 746, 
30 Pac. 446. In the case referred to the Suprême Court of Wyoming 
used the f ollowing language : 

"There was no written assignment of this mortgage, but that was not neces- 
sary. Our law on chattel mortgages does not require this, although it makes 
provision for a record of such assignments." 

It is claimed, however, that the statutes of Wyoming afford an 
opportunity of recording assignments of chattel mortgages and that 
because the plaintifï bank did not procure a written assignment of the 
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Flato mortgage and hâve it recorded, it was guilty of such négligence 
as would defeat its lien on the cattle purchased by Baird. If the 
statute did not require the assignaient to be recorded, then the re- 
cording of the same would not hâve been constructive notice to any 
one. Négligence only arises from the .violation of some légal duty 
owing by one individual to another. Let us then inquire as to what 
légal duty the plaintifif bank owed to purchasers of the Flato cattle. 
The plaintifif bank was the owner and holder of the Flato notes and 
mortgage. The mortgage was duly recorded. No person could pur- 
chase the cattle without actual or constructive notice of the mortgage. 
There was, therefore, no duty resting on the plaintifï bank to notify 
any one of the mortgage. Was there any, légal duty resting upon it 
to notify any one that it owned the debt secured thereby? We think 
not. We think the plaintifï bank had the right to rely upon the fact 
that ail persons purchasing the cattle with knowledge of the mortgage, 
with knowledge that the notes were negotiable, with knowledge de- 
rived from the face of the mortgage that the debt thereby secured was 
payable to the Flato Commission Company, its successors or assigns, 
were bound to use ordinary care to see that the person to whom the 
debt was paid was the owner and holder of the notes. Especially 
when this fact could be ascertained by simply asking the person who 
was about to receive payment to produce the évidence of the indebt- 
edness. Any other view would greatly impede the circulation of ne- 
gotiable paper and largely destroy its value. We hâve carefully cx- 
amined the évidence in the record upon the question as to whether the 
plaintifï bank ever knew of or authorized the sale of the cattle by 
Flato to Baird, or whether it ever authorized the Flato Commission 
Company to receive payment of the notes, and we can find no com- 
pétent évidence upon which the jury would be authorized to find in 
the affirmative on the propositions stated. We therefore are of the 
opinion that the trial court erred in charging the jury as it did 
in the excerpts quoted in this opinion and also erred in refusing to 
charge as requested by counsel for plaintifï bank. 

The judgment, therefore, of the trial court must be reversed, and 
a new trial ordered. 



THE LACE HOUSE v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. Deeember 12, 1905.) 

No. 1,454. 

1. CUSTOMS DUTIES UnDEKVALTJATION— FOBFEITUEE CONDITION PRECEDENT — 

Leqal Appeaisement. 

Tariff Act July 24, 1897, c. 11, § 32, 30 Stat. 211 [U. S. Comp. St. 1901, 
p. 1924], providing for the forfeiture of merchandise the "appraised 
value" of which exceeds the entered value more than 50 per cent, is 
not applicable unless there has been a légal appraisement. 

2. Same — Appraisement — Method of Pkocedure. 

An appraising offlcer, having no knowledge as to the value of certain 
Imported articles, sent samples to the appraiser at the port of New York 
for information. Held, that this was légal, and that the right so to do or 
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to use any other avallable means was conferred by Custonis Administra- 
tive ActiJtme 10, 1890, c. 407, § 10, 26 Stât. 136 [U. S. Comp. St. 190], 
p. 1922], authorizing appralsing offlcers to "use ail reasonable ways and 
means" in thelr power in ascertainlng the value ot merchandise. 

3. Same— Valimty of Appkaisement — Condition Pbecedent — Cektieicate or 
Appbaisement. 

Under section 2950, Rev..St. [U. S. Oomp. St. 1901, p. 1940], and Cus- 
toms Administrative Act June 10, 1890, e. 407, § 13, 26 Stat. 13G [U. S. 
Oomp. St. 1901, p. 1932], relating to certiflcates of offlcers appraising 
Imported goods, It Is Intended tbat tbe appraisement shonld be reduced 
to writing. Tbe certifleate of tbe appraising ofHcer is tbe légal évidence 
of appraisement, and if it is not made tbe appraisement is illégal. 

4.,' Samb— Teeastjby Régulations — Directoby Provisions. 

Wbile tbe customs régulations are vahiable as sbowing the practical 
construction placed by tbe Treasury Department on tbe customs laws, 
many of tbem are merely directory, and an appraisement migbt l)e 
valid, and yet not in strict conformity witb every requirement of tbe 
rules prescribed for tbe conduct of appraisements. 

5. Same — Appbaisement — Advance in Value — Notice to Importées. 

Where an appraiser who bas advanced tbe value of imported merchan- 
dise falls to give notice of the advance to tbe importer as required by 
the customa régulations, the importer thus being deprived of the rigbt of 
appeal for reappraisement, tbe appraisement is invalid, and does not 
afford a proper basis for the forfeiture and condemnation of the goods 
for undervaluation, under Tariff Act July 24, 1897, c. 11, § 32, 30 Stat. 
211 [U. S. Comp. St. 1901, p. 1924]. 

G. Same — Undervaluation — Seizube — Right or Reappraisement. 

The fact tbat goods bave been seized for undei-valuation does not de- 
prive the consignée or owner of tbe right of reappraisement given in 
Customs Administrative Act June 10, 1890, c. 407, § 13, 26 Stat. 136 [U. 
S. Comp. St. 1901, p. 1932]. 

7. Same — False Invoice — Failuee to Specify Goods. 

The fact tbat three lace dresses in a package by tbemselves were found 
In a casé of laces and embroideries, but were not mentioned in tbe in- 
voice does not by itself warrant tbe infliction of tbe penalties provided 
in Customs Administrative Act Junè 10, 1890, c. 407, § 9, 26 Stat. 130 
[D. S. Comp. St. 1901, p. 1895], for entering merchandise by means of 
a false or fraudulent invoice. 

In Error to the District Court of the United States for the Northern 
District of Georgia. 

This was a proceeding in rem brought by the United States in the court 
below to condemn certain merchandise wbicb bad been imported into tbe 
United States. The goods consisted of laces, embroidery, edging, and inser- 
tion which had been manufactured in Saxony and Switzerland, and of tbree 
lace dresses. It is alleged in tbe information tbat tlie invoice of tbe goods 
(1) did not contain a true and full statemeut of tbe actual marlœt value and 
Wholesale price of said merchandise at tbe time of tbe exportation thereof to 
the United States in tbe principal markets of tbe country from wbence said 
merchandise was exported, and (2) tbat the said invoice was a false invoice, 
in this : tbat, when the case of laces and embroideries was opened in Atlanta, 
Ga., it contained three lace dresses» valued at $20.42, which were not on tbe 
liivoice. The Information elaborately chargea the consignée with a scheme 
to defraud the government by means of a false and fraudulent invoice iu 
making tbe entry of tbe imported merchandise.i 

The Lace House, a corporation under the laws of Georgia, Intervened and 
claimed the goods, and answered the Information. The answer averred tbat 

iSee Customs Administrative Act June 10, 1890, e. 40T, § 9, 26 Stat. 135 [U. 
S. Comp. St. 1901, p. 1895]. 
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the value of the goods declared was the reasonable value thereof ; that the 
i-easonaWe duty on the merchandise to which the United States was entitled 
had been paid; that the claimant tendered the amount of duty alleged to 
be due, even though saîd amount Is excessive; that neither the claimant nor 
any of its ofRcers or agents had any linowledge ttiat the three lace dresses 
were in the package until the same was opened ; that it was not the purpose 
of the claimant to defraud or deprive the United States government of any 
of its lawful duty on the goods ; that the omission to put the lace dresses on 
the invoice was an accident or mistake, and was not done wlth intent to in- 
jure or defraud the government 

The goverument ofCered the follovring évidence: 

Slarcellus O. Markham testified : "I am a surveyor of customs for the port 
of Atlanta, Ga., and in my officiai capaclty recelved a box of lace goods 
shipped from London, England, to the Lace House at Atlanta, under an in- 
voice which I hère présent. ïhis box contained the articles specifled in the 
invoice, and in addition thereto contained three lace dresses. Thèse three 
lace dresses were in a package by themselves, and the lace goods described in 
the invoice were done up in packages corresponding with the enumeration on 
the invoice. I sent for Mrs. Hunter, président of the Lace House, and she 
came to my office, and I then presented to her the déclaration, which I also 
hâve. I do not know if Mrs. Hunter read this paper, and I do not recall that 
I read it to her, but I handed It to her and requested her to sign it. and she 
did sign it and made the affldavit entered thereon. I sent that invoice on 
to Now York for valuation or appraisement, and sent with it samples of the 
goods. I recelved in reply to my communication this letter and the statement 
attached thereto. I made the statement attaehed to that letter my appraise- 
ment of the goods. I do not know anything about the value of the lace 
goods. I do not know of my own knowledge which is correct, the valuation given 
in the invoice or the valuation on the paper which I adopted as my appraisal. 
I afterwards cited Mrs. Hattie Hunter and Vance Hunter up for examination, 
and they testifled, and their testimony Is in writing and in the hands of the 
district attorney. My clerk. Smith Easley, made calculations of the value 
of the goods in pounds, shillings, and pence, aecording to the Invoice, and In 
pounds, shillings, and pence aecording to my appraisal." 

Smith Easley testifled: "The three lace dresses were not on the invoice, 
and I made a calculation of the value of the goods as shown in the Invoice 
and as shown on the list sent from New York, about which Surveyor Mark- 
ham has testifled. If you take ail the goods on the invoice aecording to the 
invoice valuation, and take ail the goods on the appraisal adopted by the 
surveyor, I find as follows: Aecording to the invoice, exclusive of the lace 
dresses, the amount was $315. Aecording to the appraisement, they were 
worth $461.33. There is a difCerence of $146.33. The increase of the ap- 
praised value of the whole over the invoice was 46 per cent. Three packages 
or parcels in the box numbered 1461, 4839, and 5927, or numerically consid- 
ered from the top, 1, 2, and 4, amounted to 66 per cent, by the appraised 
value more than the invoice priée. Each of thèse separate items exceeded .50 
per cent, by appraised value over the value as given in the invoice. The three 
lace dresses were not included in the total of the value of the goods aecording 
to the invoice, and are included in the value of the goods In the appraised 
value which the surveyor testiiied he adopted as his appraisal." 

The government offered in évidence the following letter and statement, both 
referred to by the witness Markham : 

"Office of the Appraiser of Merchandise, Ghristopher and Washington Streets. 

"New York, N. Y., April 21, 1903. 
"Hon. M. O. Markham, Surveyor of Customs, Atlanta, Ga. — Sir : Your 
favor of the 9th instant, regarding a shipment of laces and embroideries, in- 
voice No. 5,524, dated at London, March 16th, to the Lace House, Atlanta, 
Ga., at hand. The samples covering this shipment also received. In reply 
to your request for a detailed appraisement of same, I inclose herewlth a list 
of the pattern numbers with the appraised value of each in the country of 
production and in the currency thereof. The embroidered laces were man- 
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nfactured In Plauen, Saxony ; the embroideries in St. Gall, Switzerland. Tbe 
liOndon values would naturally be appreciably higher. 

"RespectfuUy, G. W. Whitehead, Appraiser, 

"1 enclosure. E. A. H." 

The statement which was oEfered with the letter, and presumably the in- 
closure referred to In the letter, consisted of a list of the pattern numbers of 
the lace with its appraised value per mètre, aune, and dozen. The list was 
not signed, dated, or certified by anyone, and covers two and a half printed 
pages. It may be well shown by the flrst and last parts or divisions, which 
are as follows: 

4,839 Lace. Appraised Value. 

Pat. No. 4,839 Mlcs. 3 00 per mètre. 

" 4,848 ; " 1 50 

" " 5,5.59 " 2 25 

« " 5,078 " 4 00 

" " 4,85.3 " 4 00 

" 4,907 " 2 50 

31. Box 7. Appraised Value. 

Pat No. 126,074 Fcs. .70 per doz. 

" " 84.904 " .GO 

" " S6,9T4 " .60 

" " 86,970 " .70 

" " 86,977 " .90 

" " 84,978 " .80 

The claimant objected to the introduction of this letter and paper in évi- 
dence on the ground that it was unoilicial, that In itself it showed no ap- 
praisal of the property, and that It was a mère communication from a de- 
partment of the government without any statement as to who made it, how 
it was made, or the knowledge and capacity of the person making it to arrive 
at the conclusions of value thereln stated; and on the further ground that 
it was not authenticated in any officiai manner, or by any officer of the law 
In his officiai capacity ; and on the further ground that Mr. Markham, hav- 
ing declared that he had no knowledge of the value of the goods and that 
he based his opinion entirely and alone upon that paper, had not made in fact 
any appraisal, and that the paper was therefore incompétent and inadmissible 
In évidence ; and on the further ground that Mrs. Hunter had not been shown 
to hâve had any notice of the appraisal, nor any opportunity to appeal there- 
from. The court thereupon admitted the letter and paper in évidence, and 
the claimant excepted. The invoice of the goods, signed, "Vance Hunter, 
Charles Elstob, Agent," and the déclaration of the consignée, signed, "Lace 
House, H. Hunter, Président," both in the usual form, were in évidence. 
The government havlng rested, the claimant ofCered the following évidence : 
Mr-s. Hattie Hunter testifled: "The Lace House is a corporation, and I 
own nearly ail of It — ail except one share. which my husband, Vance Hunter, 
owned. I was sent for by M. O. Markham, surveyor, when the case of 
the lace goods arrived. Vance Hunter was sick at the time and unable to at- 
tend to the business, and this was the flrst time that I had been called on in 
a matter of that kind. I had never made a déclaration before, and Mr. Mark- 
ham handed me a paper which I signed without reading, or without any 
knowledge of its contents. The fact was that I thought it was a mère mat- 
ter of form, and I did not know wBat was in the box, and had paid no par- 
ticular attention to what was in the invoice., I did not know until I heard 
about the lace dresses being in the box that they were in it. I do not know 
who put them in or how they came to be left off of the Invoice. No one had 
authority to ship goods to the Lace House without havlng them on an invoice. 
I do not know what the market value of thèse goods was in the country where 
they were bought. I never had any intention of getting goods in at less than 
their value. When I heard that Mr. Markham thought the goods were un- 
dervalued, I gave notice that I was wllling to pay duty on the real value. I 
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knew nothing about sending samples on to New Tork. I did not know tbat 
the goods were to be appraised in New York. Tbe flrst thing I knew 
of the matter after slgning tbe déclaration was a summons to appear and be 
examined, and I testified at that examination under oatb. The next I knew 
I was arrested under a warrant in a criniinal case, and after that I was 
served in this case now on trial. I asked Mr. Hunter, wbo is now dead, what 
about the lace dresses, and he said he did not know they had been sent, and 
the only knowledge he had of lace dresses was that he had talked in Europe 
several years ago with a gentleman with whom he had long dealt and from 
whom he had bought in the past many goods, and this gentleman said, 'Some 
of thèse times I will make your wife a présent of some lace dresses,' but that 
he did not know when, and had no idea they would be sent in this case, or 
that they would be left ofC of the invoice. Mr. Hunter generally attended to 
buying goods and making déclarations, I suppose ; beeause, if tliat is always 
necessary, he must hâve attended to it, beeause I never did a thing like 
that, except in this instance, and only then beeause he was seriously sick. 
Mr. Hunter was not in Europe within a year of the tiine thèse goods were 
shipped from London." 

C. E. Dooly testified: "I am a clerk in the Lace House. I was présent 
when the box was opened, and T eut off at the request of Mr. Markham sam- 
ples of the laces contained in the box. I did not know anything about the ap- 
praisement I am not familiar with the priées of such goods in Europe. 
Sometimes job lots can be picked up at low priées." 

It was also shown that the Lace House, claimant, paid to M. O. Markham, 
surveyor. as duty on the goods $189, the same being the duty according to 
the invoice, but the surveyor did not receive, and decliued to accept, any duty 
on the three lace dresses not on the invoice. The duty was paid by Mi-s. 
Hunter before the package was opened, and before the alleged appraisement 
was made. 

At the close of the argument, the court, upon motion of the district attor- 
uey, directed a verdict as follows: "The statute in question reads: 'That 
if the appraised value of any merchandise shall exceed the value declared in 
the entry by more than fifty per centum, except when arising from a manifest 
clérical error, such entry shall be held to be presumptively fraudulent, and the 
collector of customs shall seize such merchandise and prooeed as in case of 
forfeiture for violation of the customs laws, and in any légal proceeding that 
may resuit from such seizure, the undervaluation as shown by the appraisal 
shall be presumptive évidence of fraud, and the burden of proof shall be on- 
the claimant to rebut the. same. and forfeiture shall be adjudged unless he 
rebut such presumption of fraudulent intent by suflîeient évidence. The for- 
feiture provided for in this section shall apply to the whole of the merchan- 
dise, or the value thereof, in the case or package containing the particular 
article or articles in each invoice whicb are undervalued.' Now, It would 
seem under this statute that if any single article in the case is under- 
valued more than 50 per cent, tliat would be sufficient. But in this case 
the proof of the government goes farther than that, and takes them by 
lots, as you hâve heard them called hère, and two of those lots at least 
were undervalued, one 68 per cent, and one 73 per cent. The évidence 
of that is in the testimony of the surveyor's clerk. So this seems to be a 
elear violation of the terms of the statute. Of course, the intention of the- 
statute is very appnrent. It provides that undervaluation up to .50 per cent, 
the consignée simply pays the extra duty on the undervalued goods. liut, 
when it goes over 50 per cent, of the appraised value, then it shall h? pi'c- 
sumptively fraudulent, and the claimant of the goods must rebut that pve- 
sumption by proof. I think this appraisement a perfectly good ajipraisa!. 
and I do not see but one course to pursue, and that is to give the govei-nnieiit 
a verdict in this case. The statute is plain. The évidence is uncoiitnulicted 
that one of those lots was 68 per cent, under the appraised value (whicb is 
more than 50 per cent), and consequently the whole of the merchandise is 
forfeited to the government. Of course, as to the three lace dresses, couiisel 
for the claimant makes no question but that they would be forfeited in any 
event. ïou can prépare a verdict, and I will get Mr. Harwell to act as fore- 
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man, and slgn It Tou can hâve an exception to that, Capt. EIlls. Let an 
exception be nôted." 

Tlie cialmant duly excepted to tlie action of the court in directing a verdict. 
Tlie jury retumed a verdict as directed, and tlie court entered judgment of 
forfaiture thereon, and tlie claimant brings the case hère on error. It is as- 
signed by claimant, the phiintiff in error hère, that the Circuit Court erred 
(1) in receiving in évidence the letter and statement copied herein, and (2) 
in directing a verdict for the government 

W. D. Ellis (Kllis, Wimbish & EHis, on the brief), for plaintiff in 
error. 
E. A. Angier, U. S. Atty. 

Before PARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

SHELBY, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

The merchandise condemned by the judgment of the Circuit Court 
was shipped from London, England, to New York, the port of arrivai, 
and waS forwarded to Atlanta, Ga., the port of entry. The invoice 
described the case of goods as consisting of lace and embroidery, and 
stated their value in English money. The claimant, by its président, 
paid the duty on the goods according to the invoice. There were in the 
case three lace dresses — in a separate package — on which the duty 
was not paid; the government's oflfîcer declining to receive the same, 
because the dresses were not listed in the invoice. The surveyor at 
the port of Atlanta had no knowledge of the value of laces. He wrote 
and sent samples of the lace to an appraiser in and for the port of 
New York for expert advice on the subject, and received a reply in- 
closing a list and description of the laces by pattern numbers, and a 
statement of their value per mètre, aune, and dozen, in the currency of 
Switzerland and Saxony, the countries where the laces and embroid- 
eries were made. The Atlanta surveyor's clerk, Smith Easley, made 
a calculation of the value of the goods as shown in the invoice, and as 
shown in the statement sent the surveyor from New York, and found 
that, among the many packages contained in the case, there were three 
"that amounted to 66 per cent, by the appraised value more than the 
invoice price." By the appraised value the witness meant the value 
as stated on the list sent the surveyor from New York in answer to 
his inquiry. "Each of thèse separate items," said the witness, "ex- 
ceeded 50 per cent, by appraised value over the value given in the 
invoice." ■ The surveyor, Markham, testified that on the receipt of the 
list with the valuation of the laces, sent in answer to his letter, he 
adopted the same as his appraisement. No written appraisement was 
made by the surveyor in any manner. No notice of any kind was given 
to the claimant, the consignée, or to any one, that any change had 
been made of the valuations stated in the invoice. The court re- 
ceived the évidence ofïered, and held that it proved a valid appraise- 
ment of the goods, and directed the jury to return a verdict for the 
government and against the claimant. The correctness of thèse rulings 
présents the questions to be decided. The court directed the verdict 
for the government because the appraised value of the merchandise 
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exceeded the value declared in the entry by more than 50 per centum. 
The part of the statute directly in point (Tariff Act July 24, 1897, c. 
11, § 33, 30 Stat. 311 [U. S. Comp. St. 1901, p. 1934]) was quoted 
by the court in its instruction to the jury, and is copied in the 
foregoing statement of the case. The entry is presumptively fraudu- 
lent when the "appraised value of the merchandise exceeds," etc. 
To make the statute applicable there must be a légal appraiseraent. 
The correctness of the court's rulings, therefore, dépends on the le- 
gality of the appraisement in question. 

It should be noted in the beginriing that the act of February, 1881, 
made Atlanta, Ga., a port of delivery and provided for the appoint- 
ment of only "a surveyor of customs." Act Feb. 38, 1881, c. 92, 31 
Stat. 373 [U. S. Comp. St. 1901, p. 1753]. There is no collector at the 
port of Atlanta, and no appraiser. At a port of delivery where there 
is no collector the surveyor may be invested with such of the powers 
and duties of collectors as are appropriate to such ports. Rev. St. 
U. S. §§ 2628, 2629 [U. S. Comp. St. 1901, pp. 1811, 1812] ; Customs 
Régulations (1899) art. 1613. And where there are no appraisers, 
appraisement may be made by the collector or other proper officer. 
Customs Régulations (1899) arts. 1241, 1603. It is true, therefore, 
as contended by the United States Attorney, that Markham, as sur- 
veyor of customs of the port in which the merchandise had been en- 
tered, had the authority "to cause the actual market value or whole- 
sale price at the period of exportation, in the principal markets of the 
country from which the same has been imported, to be appraised, and 
such appraised value shall be considered the value upon which duty 
shall be assessed" (Rev. St. U. S. § 2906 [U. S. Comp. St. 1901, p. 
1933]), and that he was authorized to ascertain this value by "the use 
of ail reasonable ways and means in his power." Act June 10, 1890, 
c. 407, §10, 26 Stat. 136 [U. S. Comp. St. 1901, p. 1933]. There 
being no collector and no appraiser at the port, Markham, the sur- 
veyor, was charged with the duty of appraisement. He had no knowl- 
edge of the value of the goods. Therefore, by sending samples, he 
sought information on the subejct. His right to use Whitehead's let- 
ter and the statement it contained, or any other available means is un- 
questioned. The statute clearly confers such right on him. He testi- 
fied: "I made the statement attached to that letter my appraisement 
of the goods." It may be conceded that the letter and statement 
contained sufRcient information from which the surveyor could bave 
made an appraisement of the goods. That is immaterial. The con- 
trolling question is, did he make a valid appraisement as required by 
law? Is it not required by law that the appraisement should be shown 
by some writing, mémorandum, or certificate, signed by the officer 
making it? Thèse questions are answered, we think, by the statutes: 

"Where merchandise shall be eiitered at ports where there are no apprais- 
ers, the certificate of the revenue officer to whom is committed the estimating 
and collection of duties of the dutiahle value of any merchandise required 
to be appraised, shall be deemed and taken to be the appraisement of such 
merchandise required by lavr to be made by such oiEcer." Itev. St § 2950 
[U. S. Comp. St 1901, p. 1940]. 
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And în Act June 10, 1890, c. 407, § 13, 26 Stat. 136 [U. S. Comp. 
St. 1901, p. 1932], it is enacted that: 

"At ports where there Is no appralser, the certificate of the eustoms offlcer 
to whom is committed the estlmating and collection of duties, of the dutiable 
value of any merchandise required to be appraised, shall be deemed and taken 
to be the appraisement of such mercliandise." 

By article 1246, Customs Régulations (1899), it is made the duty 
of the officer acting as appraiser "to appraise the actual market value." 
etc. "Thèse facts will be indorsed upon the invoice and signed by 
the appraiser * * * " ; and article 1266 requires that the advances 
©n invoices shall be made "by writing on the invoice opposite each item 
advanced the words, 'Add to make market value,' stating in numerals 
the amount necessary to make the price per unit." 

While thèse régulations are valuable as showing the practical con- 
struction placed by the Treasury Department on the customs laws, we 
understand, of course, that many of them are merely directory, and that 
an appraisement might be valid and y et not in strict conformity with 
every requirement of the rules prescribed. U. S. v. Loeb, 107 Fed. 
692, 46 C. C. A. 562. But looking to the statutcs themselves we can-- 
not avoid the conclusion that it was intended that the appraisement 
should be reduced to writing. Commenting on the régulations and 
statutes we hâve cited, the Treasury Department on May 26, 1904, 
in a formai letter of advice to collectors as to their duties when acting 
as appraisers, informed them that ."the certificate of the collector is 
the légal évidence of appraisement." And the Secretary added : 

"And the certifleates or the returns of values on Invoices of goods, in order 
to be accepted as final, must be signed by you in your officiai capacity as ap- 
praiser, as required by law." 7 Treasury Décisions, pp. 844, 845 (T. D. 25,321). 

There are other statutory provisions that point to the same con- 
clusion. If the importer of merchandise is dissatisfied with the ap- 
praisement, he may within two days give notice to the collector in 
writing and require a reappraisment (section 13, 26 Stat. 137 [U. S. 
Gomp. St. 1901, p. 1933]), and on the reappraisement being made 
by the appraiser the consignée was entitled to an appeal to the board 
of three gênerai appraisers. Customs Régulations (1899) art. 1274. 
Unless the appraisement is put in writing and signed, or in some way 
identified by the officer making it, and notice of it be given, it seems 
impossible to give efïect in practice to the statutes intended to allow 
a review of the appraisement. This riglit of review is a valuable one, 
and a construction of the statutes that ignores it cannot be correct. 
The fact that the statute confers on the importer or consignée the 
right to require within two days after the appraisement a reappraise- 
ment indicates that it was the intention that the appraisement should 
be in writing, and that notice should be given to the owner or con- 
signée. The Treasury Department evidently puts that construction 
on the statutes, because such notice is required to be given by its régu- 
lations. "The addition made by the appraiser having been thus noted 
on the invoice and certified by him [referring to procédure under ar- 
ticle 1266], the invoice will be forwarded to the collector, who will at 
once give notice of the advance to the importer." Customs Régula- 
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tions (1899) art. 1367. The notice required to be given by the Treas- 
ury Department states that the "merchandise bas been appraised in 
accordance with law," and states the amount which the appraisement 
exceeds the amount declared as the value on entry. And the notice 
concludes : 

"If you appeal from this appraisement, it will be necessary to do so withio 
two officiai days after ttie day of ttiis notice." 

When the goods are legally appraised, the fact that they are seized 
for undervaluation does net deprive the consignée or owner of the 
right of reappraisement. It is in just such cases that the right is 
most valuable. In the case of United States v. Nasser, heard before 
Judge Grosscnp în 1894, the appraisement of the goods had been made 
in the usual manner, but the surveyor of customs denied the importer 
the right to appeal, because the goods were then under seizure for 
violation of the customs laws, and the court said "that as the défend- 
ant had been denied the full right of appeal the lawful appraisement 
on which to base the government's claim is wanting. * * * " 
Synopsis of Décisions, Treasury Dept. (189-4) T. D. 14,778, p. 185. 
Where the appraisement is not made in writing, and no notice of it 
is given to the consignée, who is the claimant, the claimant being there- 
by deprived of the right to demand reappraisement, it seems to us 
that the intention of the statutes would be defeated should \ve hold 
that such appraisement was valid and a proper basis for the forfeiture 
and condemnation of the goods. We are of opinion that the record 
does not show such a compliance with the statutes and treasury régu- 
lations as to make the appraisement binding on, and conclusive against, 
the claimant, and that the évidence offered to show an appraisement 
should hâve been excluded on the claimant's objections, and that there 
was error in directing a verdict for the government. 

No questions are raised by the record making it necessary to com- 
ment on the fact that the case contained three lace dresses which were 
not listed on the invoice. Collectors and other officers of the ciistoms 
hâve directions from the Treasury Department as to the return to 
make on the invoice in such cases. It is sufficient to say now that the 
fact that the dresses were not on the invoice did not justify the in- 
structions given the jury. 

The judgment of the District Court is reversed, and the cause re- 
manded, with instructions to grant a new trial. 
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NATIONAL FIRE INS. CO. v. SAME. 

(Circuit Court of Appeais, Eightli Circuit. September 27, 1905.) 

Nos. 2,193, 2,194. 

InSUKANCB POLICY CONDITION RELATING TO USE AND OCCUPANCY OF 

Building Constbued. 

One of the policies in suit insured a building as a "normal school and 
dwelling," and the other insured it "oceupied and only while oecupled 
as a normal school and dwelling." Both declared: "If the occupants 
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should be changed, exeept change of occupants without Increase of hazard, 
or If the use be changed, • * * it shall be held to be an élection on 
the part of the Insured to cancel said policy, and the said policy shall 
stand «anceled." And also : "This entire policy * * * shall be void 
* * * if the building, * * * whether intended for occupancy by 
owner or tenant, be or become vacant or unoccupled." Held, thèse pro- 
visions are consistent, certain, and unnmbiguous ; the différence in the two 
policies is one of words, not of meaning or légal effect ; and both plainly 
contemplate use and occupancy of the building as a normal school and 
dwelling, and make the same a condition to the acceptance and cohtiuu- 
auce of the risk. 

2. Same — Evidence — Bbeach os Condition Shown. 

At the time of the loss the building was used for the temporary storage 
of the library and a portion of the household effects of a teacher formerly 
llvlng therein. Its use for school purposes had been suspended for an 
indeflnite period, not in the sensé of an ordinary reeess or vacation, but 
in tboisense of an absolute suspension of the school by those who had been 
conducting it. A lease eontemplating the establishment of another school 
of the same character had been negotiated, but the tenant had not arrived 
or taken possession. No one was living in the building, and it was not 
the abode of any one who was only temporarily absent BeU, that the 
condition respecting the use and occupancy of the building was broken, 
and that there was no llability under the policies ifor the loss. 

[Ed. Note. — For cases In point, see vol. 28, Cent. Dig. Insurance, §§ 
751-753.] 

3. Evidence — ^Parol Evidence to Vaky Terms of Written Policy. 

In the absence of fraud or mutual mistake, no représentation, promise. 
or agreement made, or opinion expressed, in the previous paroi negotia- 
tions, as to the terms or légal effect of the resulting written contract, can 
be permltted to prevail, elther in law or in equity, over the plain provisions 
and proper interprétation of the contract 

4. Same— Pbinciple of Estoppel in Pais Not Applicable. 

The theory that proof of prier and contemporaneous negotiations and 
représentations, though not admissible to vary the terms or légal effect 
of the written contract, may be received for the purpose of raising an 
estoppel in pais, is a mère évasion bf the salutary rule which protects 
written contraets from Impeachment by loose collatéral évidence, and upon 
prlnciple and authorlty is not tenable. 
(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

Thèse cases are so nearly alike that they may be considered together. In 
separate actions at law upon two policies of fire Insurance, one issued by 
the National Pire Insurance Coinpany, of Hartford, Conn., and the other by 
the Connecticut Fire Insurance Company, of the same place, E. M. Buehanan, 
the Insured, recovered verdicts and judgments against the insurers. The ac- 
tions related to the same loss by fire and were Consolidated for purposes of 
trial. The policies covered the same building at Humeston, low-a, were Is- 
sued by the same local recording agent, bore the same date, April 1, 190.'>, 
and were to continue In force one year from that d«te, unless avoided or 
termina ted as therein provided. The Insurance stipulated for in one policy 
was "against ail direct loss or damage by tire, except as hereinafter provided, 
* * * on the two and three story frame building * * * occupied, and 
only whlle occupied, as a normal school and dwelling house," and that stipu- 
lated for In the other policy was "against ail direct loss or damage by fire, 
except as hereinafter provided, * * * on two and three storj' frame nor- 
mal school and dwelling house." It was further stipulated In both policies: 
"This entire policy, unless otherwise provided by agreement Indorsed hereon 
or added hereto, shall be void * ♦ * if the building herein described. 
whether intended for occupancy by owner or tenant, be or become vacant or 
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unoecTipled. It Is understood, and the Insured by acçepting this policy eo 
agrées, unless permission be indorsed hereon, that * * * if the possession 
be changea, or if the occupants should be changed, except change of occupants 
without increase of hazard, or if the use be changed, * * * then in every 
such case, it shall be held to be an élection on the part of the insured to cancel 
said policy and the said policy shall stand canceled from the happening of any 
one of the foregoing events, and the insured shall be entitled to receive, on re- 
turn of this policy to the company, the unearned preniium from date of sur- 
render. It is understood, and the insured by the acceptance of this policy so 
agrées, that * * * any change of use, or any change of occupancy (except 
change of tenants without increase of hazard), is in each instance an in- 
crease of hazard within the meanlng of section 1743, Code of lowa. This 
policy is made and accepted subject to the foregoing stipulations and condi- 
tions, together with such other provisions, agreements, or conditions as may 
be indorsed hereon or added hereto, and no offlcer, agent, or other représenta- 
tive of this Company, except the manager of this company In Chicago, shall 
hâve power to waive, change, or modify any provision or condition of this 
policy, except such as by the terms of this policy may be the subject of agree- 
ment Indorsed hereon or added hereto, and as to such provisions and condi- 
tions no officer, agent, or représentative, except the manager of this company 
in Chicago, shall hâve such power or be deemed or held to hâve waived, 
changed, or modified such provision or conditions, and such waiver, if any, 
shall be written upon or attached hereto, nor shall any privilège nor permis- 
sion alïecting the Insurance under this policy exist or be claimed by the in- 
sured unless so written or attached." No indorsement upon or written ad- 
dition to either of the policies was made, at the time of their issuauce or after- 
wards, by either the local recording agent or the manager in Chicago. 

The building was destroyed by flre May 20, 1903. The principal défense 
interposed to the actions upon the policies was that at the time of the fire 
and for a long time prier thereto the building was not used or occupied as a 
normal school or as a dwelling, but was vacant and unoccupied, by reason of 
which the policies were Inoperative and void. With their answers the défend- 
ants paid into court and tendered to the plaintlfC the amount of the premiums 
paid on the policies, with interest thereon from the date of payment. The 
plalntiff replied, denying that the building was vacant or unoccupied, and 
stating that it had been used for normal school purposes to within six months 
of the fire; that at the time the policies were issued and thence to the time 
of the flre the household furniture and library of one Heskett was stored in 
the building ; that the recording agent who issued the policies had at the time 
aetual knowledge of how, and the extent to which, the building was used and 
occupied, and that by reason thereof the défendants were estopped from inter- 
posing the défense of vacancy and nonoccupancy, and had waived the stipula- 
tions in the policy respecting the use and occupancy of the building. Another 
matter alleged in an amendment to the reply- — that thèse stipulations had 
been orally waived by the agent after the policies were issued — need not be 
considered, because there was no évidence to sustain it. 

The facts shown by the évidence were thèse: The building was designed 
and arranged for use as a normal school and dwelling, and was so used and 
occupied for several years ; the school being conducted during nine months 
of each year, and one of the teachers, with his family, living in the building 
throughout the year. The use for normal school purposes ceaeed in the sum- 
mer of 1902, and had not been resumed at the time of the flre, May 20, 1003, 
although a lease contemplating the resumption of that use was negotiated 
three months before. The tenants had not arrived or taUen possession. Heslîett, 
the former résident teacher, with his family, moved out of the building in De- 
cember, 1902, leaving his library and a portion of their household eftects, not 
required for living purposes In their nevir abode, stored in some of the rooms. 
Shortly thereafter one Dotson, with his family, moved into two of the living 
rooms and resided there until about March 18, 1903, when they went else- 
where. At that time one Sires moved his household effects into some of the 
rooms, and also put his dog in the building. Ap.ril 7th, Sires, vï^ith his family, 
set up houselieeping there. May 4th they went elsewhere with their effects. 
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Includlng the flog. No one was aetually livlng In the building, nor was It 
the home or abode of any one who was teinporarily absent, either when the 
policies were Issued, Aprll Ist, or when the fire occurred, May 20th. 

Referring to the extent to which he exercised a supervision over his effects, 
which remained stored In the building untll the fire, Heskett testifled : "I vis- 
Ited the building a part of the time twlce a day. The vislts were to the part 
designated as the kitchen on the flrst floor. The period I was there every day 
was two or three months commencing from the beginning of the wiuter uiitil 
the Ist of Muy, say from the middle of December to the Ist of May. When 
I went to the room alone, I went for the purpose of gettmg grouud feed for 
my cow. Thls was the kitchen on the first floor. There were stored in there 
some articles of kitchen furniture and the feed that I used for my cow. That 
was the purpose for which I went there every day. • ♦ » i went to and 
through the rooms our goods were in two or three times a week. I went there 
for the purpose of getting articles I wanted to use, and sometimes I went in 
to see that ail of the goods were intact." In like manner, but referring only 
to the period intervenlng betvi'een March 18th and April 7th, Sires testifled: 
"We had a dog there that remained in the normal sehool building. I kept 
It there and fed it there. * * • i went back and forth to the rooms, and 
went into the rooma. Did not remain there very long." 

The évidence relatlng to the negotiations leading up to the issuance of the 
policies, and relating to the knowledge possessed by the local recording agent, 
Calbreath, at that time, respecting the condition of the building, was as follows : 
Calbreath testifled: "When I wrote the policies sued upon I knew the condi- 
tions and manner in which the building was occupied on the Ist day of April, 
1903. It was occupied by Mr. Heskett. No one else occupied it to my knowl- 
edge. I knew Mr. Heskett occupied it. I do not know what 5Ir. Heskett 
had in the building, because I never was In the rooms. At the time I wrote 
the risk I did not know of any one occupying the building in any manner 
than in the manner I stated it was occupied by Mr. Heskett. I knew that 
at the time the policies were written and delivered. * * * i did not know 
whether a tenant had moved In when Mr. Heskett moved out, nor whether a 
tenant had moved out and another moved in or not, when thèse policies were 
issued. » * » I didn't know whether a family was living in those rooms 
or not when I issued the policies. I knew that Mr. Heskett had moved out. 
Moved his family to the hôtel. I knew he was at the hôtel. I don't know the 
Dotsons that moved in there after Mr. Heskett moved out. Didn't know that 
Mr. Dotson was in there at ail. Q. Then for aught you knew, or thèse com- 
panies, the building was occupied by a family when thèse policies were Issued? 
A. That was my understànding. It was my understanding that Mr. Heskett 
remaining and keéping the building in control was an ôccupancy. That is the 
reason why — Q. You did not know whether any other family was living in 
there or not? A. No. sir. * * • When I Issued the policies I had a con- 
versation with Mr. Buchanan. I went to him about the renewal of the 
policies. I did not go to Mrs. Buchanan. My conversation was with her agent. 
He told me the building was to be occupied as a normal sehool building. I think 
he said the man was to be there either in May or June. Did not ask him 
whether he was going to move there with his family. AU that was said was 
^hat he had about rented or had rented the building, and the man was going 
to occupy it as a normal sehool. There was nothing said about the présent 
oecupancy of the building. Not a word, I think." C. E. Buchanan, who was 
the husband of the plaintifC, managed the property for her, and obtained the 
issuance of the policies, testifled that he told Calbreath "how the building was 
occupied" and showed him the lease before named. and that in a conversation 
occun-ing about a week before the policies were issued, and having référence 
to whether or not it would be necessary to obtain a vacancy permit and to pay 
extra Insurance, Calbreath said : "You don't hâve to. I understand the oecu- 
pancy, and you don't bave to do anything of the kind. The man [new tenant] 
is coming hère, and sehool is- going to open right away, and you don't hâve 
to do anything of the kind." 

Calbreath's duties as agent. of the défendant companies, save as his author- 
ity may hâve been restricted by the ternis of the policies, were those of 
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sollciting Insurance, wrlting and deliverlng policîes, receWing premlums, and 
making the necessary endorsements and transfers.. There was no évidence 
of any act or conduct of Oalbreath, after the policies were issued, upon which 
a waiver oî any of their conditions could be predicated, even if he was autlior- 
ized to waive them. Much of the évidence hère recited was admitted over the 
objections of the défendants, and their request for a directed verdict in their 
favor, made at the conclusion of the évidence, was denied. 

The lowa Code of 1897 contains thèse provisions: 

"Sec. 1743. Any condition or stipulation in an application, policy or con- 
tract of insurance, making a policy void before the loss occurs, shall not pre- 
vent recovery thereon by the insured, if it shall be shown by the plaintifC that 
the failure to observe such provision or the violation thereof did not contrib- 
ute to the loss : Provided, however. that any condition or stipulation refer- 
ring * * * to vacancy of the insured promises, * * * or to a change 
in the occupancy or use of the property insured, if such * * * change or 
use makes the risk more hazardous, * * • shall not be * • * affect- 
ed by this provision." 

"Sec. 1749. Any person who shall hereafter solicit insurance or procure 
application therefor shall be held to be the sollciting agent of the insurance 
Company or association issuing a policy on such application or on a reuewal 
thereof, anything in the application, policy or contract to the contrary not- 
withstanding. 

"Sec. 1750. * * * Any offlcer, agent or représentative of an insurance 
Company doing business In this state who may solicit insurance, procure 
applications, issue policies, adjust losses or transact the business geiierally 
of such companies, shall be held to be the agent of such insurance Company 
wlth authority to transact ail business within the scope of his employment, 
anything in the application, policy, contract, by-laws or articles of incorpora- 
tion of such Company to the contrary notwithstanding." 

George H. Carr, James P. Hewitt, A. C. Parker, and Craig T. 
Wright, for plaintiffs in error. 

Lewis Miles and C. W. Steele, for défendant in error. 

Before VAN DEVANTER, HOOK, and ADAMS, Circuit Judges. 

VAN DEVANTER, Circuit Judge, after stating the case as above, 
delivered the opinion of the court. 

One of the policies insured the building as a "normal school and 
dwelling," and the other insured it "occupied and only while occu- 
pied as a normal school and dwelling." Both declared: 

"If the occupants should be ehanged, except change of occupants without in- 
crease of hazard, or if the use be ehanged, * * * it shall be held to be an 
élection on the part of the insured to cancel said policy, and the said policy 
shall stand canceled." 

And also: 

"This entire policy * • * shall be void • ♦ • if the building, • • 
* whether intended for occupancy by owner or tenant, be or become vacant 
or unoccupied." 

Thèse provisions are consistent, certain, and unambiguous, and coun- 
sel for the insured do not even suggest that they are otherwise. The 
différence in the two policies is one of words only, not of meaning or 
légal effect. Both plainly contemplate use and occupancy of the 
building as a normal school and dwelling, and make the same a condi- 
tion to the acceptance and continuance of the risk. Words could 
hardly hâve been chosen to better or more certainly express the pur- 
pose of the parties to exclude liability on the part of the insurers for 
141 F.— 5G 
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any loss occurring when the building was without the care, super- 
vision, and protection involved in such use and occupancy. The only 
use made of the building at the time of the fire was as a place for 
the temporary storage of the library and a portion of the household 
effects of a teacher formerly Hving therein. Its use for normal school 
purposes had ceased, hot in the sensé of a temporary suspension of 
school work during an ordinary recess or customary vacation, but in 
the sensé of an absolute suspension of the school by those who had 
been conducting it. A lease contemplating the establishment of another 
school of the same character had been negotiated, but the tenant had 
not arrived or taken possession. No one was actually living in the 
building, and it was not the home or abode of any one who was only 
temporarily absent. Occasional visits were made to the building by 
the former résident teacher, in connection with his library and effects, 
which were temporarily stored therein; but he and his family were 
living elsewhere. In thèse circumstances the ' building was unques- 
tionably without the care, supervision, and protection necessarily in- 
cident to its use and occupancy as a normal school and dwelling, 
and was vacant and unoccupied within the meaning of the 
policies. Limburg v. German Pire Ins. Co., 90 lowa, 709, 57 N. W. 
626, 23 L. R. A. 99, 48 Am. St. Rep. 468 ; Feshe v. Council Bluffs 
Ins. Co., 74 lowa, 676, 39 N. W. 87 ; Ashworth v. Builders' Mutual Fire 
Ins. Co., 112 Mass. 422, 17 Am. Rep. 117; Corrigan v. Connecticut 
Fire Ins. Co., 122 Mass. 298; Herrman v. Adriatic Fire Ins. Co., 85 
N. Y. 163, 39 Am. Rep. 644; Halpin v. Phœnix Ins. Co., 118 N. Y. 
165, 174, 23 N. E. 482; Halpin v. ^tna Fire Ins. Co., 120 N. Y. 
70, 23 N. E. 988; Cook v. Continental Ins. Co., 70 Mo. 610, 35 Am. 
Rep. 438; American Ins. Co. v. Padfield, 78 111. 167; Bennett v. Agri- 
cultural Ins. Co., 50 Conn. 420; Moore v. Phœnix Ins. Co. (N. H.) 
6 Atl. 27, 10 Am. St. Rep. 384; Continental Ins. Co. v. Kyle CInd.) 
24 N. E. 727, 9 L. R. A. 81, 19 Am. St. Rep. 77; Watertown Fire 
Ins. Co. v. Cherry (Va.) 3 S. E. 876; Weidert v. State Ins. Co. (Ore.) 
24 Pac. 242, 249, 20 Am. St. Rep. 809. 

Counsel for the insured neither concède nor controvert the con- 
clusion last stated, but make this contention: The. condition of the 
building when the fire occurred was the same as when the policies 
were issued. The recording agent issued the policies with full knowl- 
edge of that condition, and his knowledge was the knowledge of the 
insurers. "Oral testimony is compétent to show the knowledge of 
the agent. * * * Certainly if the plaintiff in error knew the 
condition of the property as to occupancy at the time the policy sued 
on herein was issued, it is estopped from setting up said condition 
as a défense in this suit. If the property was not occupied, and the 
plaintiff in error knew that fact at the time the policy was issued, 
then it appears to us that the law is well settled that the plaintiff' in 
error waived any condition in the policy as to the matter of occupancy." 
In the view which must be taken of the attempt to thus vary and 
contradict the terms of the written policies, it will not be necessary 
to consider some of the matters discussed in the briefs, viz. : Whether 
the condition of the building when the fire occurred was the same as 
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when the policies were issued; whether Sires' intervening occupancy 
of a portion of the building as a dwelling terminated the claimed 
waiver and avoids an estoppel; and whether the statutes of lowa 
(Code 1897, §§ 1749, 1750) are valid and hâve the effect of prevent- 
ing any limitation upon the authority of insurance agents within that 
State. 

The question for décision is this: When the parties to written 
policies of insurance hâve in plain and unambiguous terms declared 
it to be their intention that the insurance shall cover a described 
building while it is used and occupied as a normal school and dwelling, 
and shall be inoperative if and when the building is not so used 
or occupied, may it be shown by oral testimony — there being no charge 
of fraud or mutual mistake in reducing the agreement to writing, 
and the actions upon the policies being at law — that it was in fact the 
intention of the parties that the insurance should cover the building 
when not so used or occupied, but clearly vacant and unoccupied 
within the meaning of the policies? Although the question is dis- 
cussed by counsel for the insured as if it were one of waiver or es- 
toppel, its real character cannot be obscured or disguised. Statecî 
in its simplest form, the question is whether or not, in actions at law 
upon written policies of insurance, oral testimony of the conditions 
existing when the policies were issued and of the contemporaneous 
and prior negotiations of the parties may be availed of to enable 
the insured to recover for a loss which the policies in plain and unam- 
biguous terms déclare shall give no right of recovery? Upon prin- 
ciple and upon the authority of controlling décisions of the Suprême 
Court of the United States the question must be answered in the néga- 
tive. But in déférence to the ruling to the contrary by the learned 
judg© who presided at the trial a somewhat extended référence will 
be made to the authorities deemed applicable. 

As much is said in the briefs respecting the statutes of lowa, set 
forth in the foregoing statement ' ( Code 1897, §§1749, 1750), and 
the décision of the Suprême Court of the state in Liquid Carbonic 
Acid Mfg. Co. V. Phœnix Ins. Co., 101 N. W. 749, holding that 
thèse statutes were enacted "for the express purpose of prohibiting 
the limitation of the agent's power by provisions in the contract," 
it will be assumed, without considering the validity or effect of the 
statutes, that the recording agent had full authority to represent the 
insurers and that the provisions in the policies designed to limit his 
authority are inoperative. In this connection, however, it should 
be observed that no question oî the admissibility of oral testimony 
of the conditions existing when the policy was issued or of con- 
temporaneous or prior negotiations was presented in Liquid Car- 
bonic Acid Mfg. Co. V. Phœnix Ins. Co., but only the question whether 
subsequently to the issuance of the policy the agent could orally 
waive its conditions, notwithstanding the limitations attempted to 
be placed upon his authority. The conclusion was that thèse limita- 
tions were in conflict with the statutes and inoperative, and that he 
could orally waive conditions of the policy subsequently to its issu- 
ance, a question entirely apart from the présent discussion. 
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The rule înhibiting resort to paroi évidence of contemporaneous 
or prior conditions or negotiations to supersede, contradict, or vary 
valid written contracts is stated in Starkie on Evidence (lOth Am. 
Ed.) 647, in this manner: 

"It Is likewîse a gênerai and most Inflexible rule that wherever written In- 
struments are appointed, either by the requirement of law or by the com- 
pact of parties, to be tlie repositories and memorials of trutli, any otlier évi- 
dence Is excluded from being used, either as a substitute for sucli instruments 
or to contradict or alter them. This Is a matter both of principle and policy — 
of principle, because such instruments are in their own nature and origin en- 
titled to a muoh higher degree of crédit than paroi évidence ; of policy, because 
it would be attended with great mischief if those instruments upon which 
men's rights depended were llable to be impeached by loose collatéral évi- 
dence." 

This rule is fully recognized by the décisions of the Suprême Court 
of the State in which this controversy arose. Fawkner v. Lew Smith 
Wall Paper Co., 88 lowa, 369, 55 N. W. 200, 45 Am. St. Rep. 230; 
Congower v. Equitable Mutual Life and Endowment Ass'n, 94 lowa, 
499i 505, 63 N. W. 192. It is aiso well stated, and sustained by the 
citation of many cases, in 17 Cyc. 567-571, 596, 606, 662. 

In Glendale Woolen Co. v. Protection Ins. Co., 21 Conn. 19, 36, 
54 Am. Dec. 309, where the rule was applied in an action upon a 
policy of fire Insurance, it was said : 

"If we hâve the précise contraet which the parties chose to make for them- 
selves, and there be no Imperfection or ambiguity In the language used to 
express the meaning of the parties, clearly we hâve no right to départ from 
the language, and travel out of the contraet, to see If the parties did not, 
after ail, mean something différent from vvha"t is written. Why, we ask, resort 
to inferior and secondary évidence, such as inferences from supposed usages 
or cireumstances, or the knowledge or the talk of the parties, at the time of 
enter Ing into the contraet? • • * The rule is well established that ,when 
the parties hâve deliberately put their engagements into writing In such terms 
as import a légal obligation, without any uncertalnty as to the object or estent 
of such engagement, it is conclusively presumed that the whole engagement of 
the parties and the extent and manner' of their undertaking was reduced to 
writing. After this, to permit oral testimony of prier or contemporaneous 
conversation, or cireumstances, or usages, etc., in order to learn what was in- 
tended or to contradict what Is written, would be dangerous and unjust in the 
extrême." 

Batchelder v. Queen Ins. Co., 135 Mass. 449, was an action upon a 
policy of fire insurance conditioned to be void if there was other 
Insurance. To avoid the défense that there was other insurance when 
the policy was issued, the insured sought to show that the insurer 
had full knowledge thereof at the time, and claimed that the issu- 
ance of the policy with such knowledge was a waiver of the condi- 
tion. Mr. Justice Holmes, then a member of the Suprême Judicial 
Court of Massachusetts, delivered the opinion of the court, saying: 

"A breach of condition, happening after a policy Is issued, may be waived, 
no doubt; but when the breach exists at the moment when, if ever, the con- 
traet comes into existence, it must be waived at that moment, if ever, and at 
that very Instant the writing purports to establish and insist upon the con- 
dition. We must follow the décisions that paroi évidence of such a waiver 
as Is relled on In this case would contradict the written instrument upon 
which the suit Is brought." 
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In Atherton v. Brown, 14 Mass. 153, it was held that the words 
in a policy "on board Spanish brig New Constitution" amounted to 
a warranty that the vessel was Spanish, and that it was not com- 
pétent for the insured to show by paroi, in avoidance of a breach of 
the warranty, that the insurer knew the true character of the vessel 
at the time of issuing the policy. 

Jennings v. Chenango County Mutual Ins. Co., 2 Denio, 75, was 
assumpsit on a policy of fire insurance. There was a breach of the 
conditions of the policy respecting the occupancy and location of the 
insured building, and it was held the efïect of the breach could not 
be avoided by paroi évidence that the insurer was informed of and 
assented to the true occupancy and location of the building before 
the policy was issued. 

In Higginson v. Dali, 13 Mass. 96, an underwriter sought to pre- 
vent a recovery by paroi proof of a prior understanding that the policy 
should be conditional, when by its terms it was absolute. It was held 
this could not be done, Chief Justice Parker observing: 

"The policy itself is considered to be the contraet betvveen tlie parties ; and 
whenever proposais are made, or conversations had, between the parties, prior 
to the subscription, they are to be considered as waived, if uot inserted in the 
policy, or contained in a mémorandum annexed to it." 

New York Ins. Co. v. Thomas, 3 Johns. Cas. 1, is a case wherein 
it was sought to explain by proof of the prior negotiations that a pro- 
vision in a policy relating to prior insurance was intended to include 
subséquent insurance as well. Judge Kent, afterwards Chancelier, 
disposed of the matter in this manner : 

"I know no rule better established thau that paroi évidence shall not bt, 
admit*ed to disannul or substantially vary or extend a vpritten agreement. 
The admission of such testimony would be mischievons and inconvénient. 
Paroi évidence is to be received in the case of an ambiguitas latens to ascer- 
tain the identity of a person or thing; but before the paroi évidence is to be 
received in such case the latent ambiguity must be made eut and shovvn to the 
court. In the présent instance, there is no ambiguity. The language of the 
contraet throughout is consistent and explicit The gênerai rule of law has 
been partieularly and emphatically applied to policies. Skinn. 54. And, ex- 
eept in the spécial instance of explanations resulting from the usage of trade, 
they hâve never been allowed to be contradicted by paroi agreements. With- 
out, therefore, giving any opinion, what would be the effect of the paroi proof, 
If admissible, we think it was inadmissible." 

Dewees v. Manhattan Ins. Co., 35 N. J. Law, 366, is especially in 
point and is worthy of particular attention, as in Northern Assur- 
ance Co. V. Grand View Building Association, infra, the Suprême 
Court of the United States referred to the opinion and quoted there- 
from at length, saying : 

"It contains, as we think, an able and sound statement of the law on this 
important subject." 

The action was assumpsit on an insurance on a building "occupied 
by the assured for country store" and on his stock of merchandise 
therein. One of the stipulations of the policy declared that it should 
be of no effect if the building should be subjected to more hazardous 
uses, one of which was that of keeping a private stable. It appeared 
on the trial that at the date of the policy and at the date of the fire a 
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portion of the building was applied to the excepted use, and that the 
agent of the insurer knew of this use when the poHcy was issued. In 
the course of delivef ing the opinion it was said by Chief Justice 
Beasley: 

"The contract between thèse lltigants, on the point which I shail discuss, is 
clear and unambiguous. The défendants agreed to insure a building occupied 
as a country store, and the stoeli of goods, eonsisting of the usual variety 
of a country store. This, by the plain meanlng of the terms employed, is a 
warranty on the part of the insured that the building was used, at the date of 
the agreement, for the purpose specifled. It was a représentation ou the face 
of the polieytouching the premises in question and which àffeeted the risls; 
and sueh a représentation, according to ail the authorities, amounts to a war- 
ranty. * ♦ • It can be intended for no other purpose than to characterize 
the use of the building at the date of the Insurance ; for, unless this be done, 
there can be no restriction on the use of the property by the insured during 
tlie running of the risk. Unless this description bas the force thus attributed- 
to it, the premises could hâve been used for any of the most hazardous pur- 
poses. A building deseribed In a policy as a 'dwelling house' çould, excepi 
for the rule above stated, be converted into a mill or a factory. I think it 
is Incontestably clear that the description of the use of the premises in this 
case was meant to deflne the eharaeter of the risli to be assumed by the de- 
fendants. * * * The contract of thèse parties, as it bas been committed- 
to writing, is that, if the plaintiff shall keep a stable on the premises insured, 
for the time being the policy shall be vacated. But it is said the agent of 
the défendants who procured this contract was aware that the real contract 
designed to be made was that the plaintiff might apply the premises to this 
use. This knowledge of the agent of the défendants, and which, it is con- 
ceded, will bind the défendants, is to bave the effect to vary the obligations of 
the written contract. Upon what principle is this to be done?" 

The want of power in a court of law to reform the policy on the 
ground of mutual mistake, if there were such, was adverted to, and 
tiie opinion proceeded: 

"Nor do I think, if this court should sustain the présent action, that it 
could be practicable to préserve in any useful form the great primary rule 
that written instruments are not to be varied or contradicted by paroi évi- 
dence. The knowledge of the agent, in the présent transaction, is important 
only as showing what tlie tacit understanding of the contracting parties was. 
Suppose, instead of proof of such tacit understanding, the plaintiff had offered 
to make a stronger case, by showing that the agent expressly agreed that the 
building might be used, not as a country store, as the policy stated, but also 
as a stable, and that the restralnlng stipulation did not apply to the extent: 
expressed; can any one doubt that, according to the practice and décisions in 
this State, suchi proof s should bave been rejected? A rule of law admitting such 
évidence would be a repeal of the principle giving a controlling eliicacy to 
written agreements. The memory and understanding of those présent at the 
formation of the contract would be quite as potent as the written instrument" 

Referring to a case which was claimed to establish the doctrine 
that paroi évidence of contemporaneous and prier negotiations, while 
not admissible for the purpose of altering or contradicting a written 
contract, was admissible to establish an estoppel in pais, it was fur- 
ther said: 

"I think there is no doubt that this application of the doctrine of estoppel 
to written contracts is an entire novelly. In the long line of innumeral)le 
cases which bave proceeded and been deeided on the ground that paroi évidence 
Is not admissible as against a written instrument, no judge or counsei bas 
ever intimated, as it is believed, that the same resuit could be substantialiy 
attaiued by a resort to this circuity. It is true that, if there be a substautiaL 
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ground In légal prlnclple for Its Introduction,- the fact that It Is new will net 
debar from its adoption; but I hâve not been able to perceive the existence 
of such substantial ground. In my appréhension, the doctrine can be made to 
appear plausible only by closing the eyes to the reason of the ruie which re- 
jects, in the présence of written contracts, évidence by paroi. That reason Is 
that the common good requires that it shall be conclusively presumed in an 
action at law, in the absence of deceit, that the parties hâve committed their 
real understanding to writlng. Hence it necessarily follows that ail évidence 
merely oral is rejected whose effiect is to vary or contradict such expressed 
understanding. Such rejection arises from the considération that oral testi- 
mony is unreliable in comparison with that which is written. It is idle to say 
that the estoppel, if permitted to operate, will prevent a fraud or inéquitable 
resuit. Most paroi évidence contradictory of a written instrument bas the 
same tendency ; but such évidence is rejected, not because, if true, it ought not 
to be received, but because the written instrument is the safer criterion of what 
was the real intention of the contracting parties. In the case now criticised, 
the party insured stipulated against the existence of buildings within a 
deflnite number of feet from the insured property. By the admission ol paroi 
testimony this stipulation was restricted and limited in its eû'ect. This resuit, 
no doubt, was strictly just, if we assume that the paroi évidence was true ; 
but, standing opposed to the written évidence, the law presumed the reverse. 
The alternative is unavoidable. It is a choice between that which is written 
and that which is unwritten. In the case cited the eCEect of the rule adopted 
by the court was to glve a différent effiect to the written ternis from that which 
they intrinsically possessed — a resuit induced by the admission of oral évi- 
dence. This, I cannot but think, was a palpable altération of the agreeinont 
of the parties. The mistake of the court appears to hâve been in regarding 
simply the légal effect of the facts which were proved by paroi. Receiving 
that testimony into the case, a clear estoppel was made ont ; but the error 
consisted in the circumstance that such oral évidence was, on rules well set- 
tled, inadmissible. The question presented was purely one as to a rule of 
évidence, but it was treated as a problem relating to the application of gênera) 
légal prlnciples to an additlonal state of facts. The case was not decided by 
a unanimous court. Three judges dissented, and, in my judgment, that dis- 
sent was based on satisfactory grounds. But it bas been already observed 
that. even if the doctrine of this adjudication should be received by this court, 
such resuit could bave no effect on our décision of the présent case. The 
reason Is that the facts now before us do not présent the éléments of an es- 
toppel. Such a défense rests on a raiseonception as to a state of facts, in- 
duced by the party against whom it is set up. The person who seeks to take 
advantage of it must bave been misled by the words or conduct of another. 
Now, in the présent case, the agent did not make any statement, nor did he 
do anything, which led the plalntiff to alter his condition. The most that 
•can be laid to his charge is that, from carelessness, he omitted properly to de- 
scribe the use of the premises insured. But this was not a misstatement of 
a fact on which the plalntiff acted, because the plalntiff was aware of the 
circumstances that the building was put to another use. The alleged error 
in the description is plain on the face of the policy, and the law incontestably 
charges the défendant with knowledge of the meaning and légal effect of his 
own written contract. Certainly the entlre state of things was as well knovi-ii 
to the plalntiff as it was to the agent of the défendants. To found an estoppel 
on the ignorance of the plalntiff of the plainly expressed meaning of his own 
contract would be absurd." 

Another case which was extensively and approvingly quoted from 
in Northern Assurance Ce. v. Grand View Building Association, infra, 
is Franklin Ins. Co. v. Martin, 40 N. J. Law, 568, 29 Am. Rep. 271. 
The facts, so far as material to the présent discussion, were thèse: 
The policy sued upon described the building insured as "occui>ied 
as a dwelling and boarding house." In fact it was also occupied as a 
country tavern, and one of the rooms was maintained as a biiliard 
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room. This contînued to be the condition at tlie time of the fîre. 
The policy showed that taverns and bilHard rooms were classified 
as extrahazardous risks. The trial court, having admitted évidence 
that the agent of the insurer inspected the building before issuing 
the policy and knew the manner in which it was used, left the ques- 
tion to the jury whether the parties did not intentionally use the 
term "boarding house" to describe the very thing that was insured. 
The opinion déclares that the words "occupied as a dwelling and board- 
ing house" deiined the character of the risk assumed, and constituted a 
warranty that the building was at the time used for that purpose, 
and also holds : 

"It is manifest that the theory that such paroi évidence, though It may 
not be compétent to change the written contract, uiay be i-eeeived for the pur- 
pose of raising an estoppel in pais, is a mère évasion of the rule exeluding 
paroi testlmony when ofCered to alter a written contract. A party suing on a 
contract in an action at law must be conclusively presumed to be aware of 
vvhat the contract coutnins, and the légal efCect of his agreement is that its 
terms shail be complied with. Extrinsic évidence of the kind under consid- 
ération must entirely fail in Its object, tmless its purposo be to show tliat 
the contract expressed in the written poilcy was not, in reallty, the contract 
as made. A défendant cannot be estopped from making the défense thnt the 
contract sued on is not his contract, or that his adversary has himself violated 
it in those partieulars which are made conditions to his rights under it, on 
the ground of negotiations and transactions occurring at the time the con- 
tract was entered into, unless the plaintiiï is permitted to show, from such 
sources, that the contract as put in writing does not truly express the intention 
of the parties. The difflculty lies at the very threshold. An estoppel cannot 
arise except upon proof of a contract différent from that contaiued in the 
written policy, and an inflexible rule Of évidence forbids the introduction of 
such proof by paroi testimony, when offered to vary or afCect the terms of 
the written instrument. * * ♦ The cases usuaily cited for the proposlton 
that a contract of Insurance Is excepted out of the class of written contracts 
wlth respect to the admissibility of paroi évidence to vary or control the 
written contract wiil be found on examinatlon to be to a large extent those in 
which the proof has been received with a view to the reformation of the 
policy in equity, or to meet the défense that the contract was iud^uced by false 
or fraudulent représentations not embodied in the contract, or are the dé- 
cisions of courts in which the légal and équitable jurisdictions are so blended 
that the functions of a court of equity bave been transferred to the jur.y box. 
* ♦ * How the contract was efCected, whether directly with the insurer or 
by the intervention of agents, is of no conséquence, the question of the ad- 
missibility of the testimony does not relate to the method by which the con- 
tract was made. It concerns the rule of évidence by which the contract, how- 
ever made, shall be Interpreted. Upon principle, it is impossible to perçoive 
on what ground such testimony shall be received. A policy of Insurance is 
a contract in writing of such a nature as to be within the gênerai rule of law 
that a contract in writing cannot be varied or altered by paroi testimony. If 
it be ambiguous in its terms, paroi évidence such as would be compétent to re- 
move an ambiguity in other written contracts may be resorted to for the pur- 
poise of explaining its meaning. If it incorrectly or iraperfectly expresses the 
actual agreement of the parties, it may be reformed in equity. If strier com- 
pliance witli tlie conditions of Insurance, with respect to matters to l)e done by 
the insured after the contract has beeîi concluded, has been waived, sucla 
waiver may, in gênerai, be shown by extrinsic évidence, by paroi. Further 
than this it is not safe for a court of law to go. To except policies of iusur- 
ance out of the class of contracts to which they belong, and deny th-Rm the 
protection of the rule of law that a contract which Is put in writing shall 
not be altered or varied by paroi évidence of the contract the parties intendeà 
to make, as distinguished from what appears by the written contract to be 
that which they hâve in fact made, is a violation of principle that will opeu 
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the door to the grossest of frauds. • * • A court of law can do nothing 
but enforce the contract as the parties bave made it. The légal rule that 
in courts of law the written contract shall be regarded as the sole repository 
of the intentions of the parties, and that its terms cannot be changea by paroi 
testimony, is of the utmost importance in the trial of jury cases, and can 
never be departed from without the risk of disastrous conséquences to the 
rights of parties. In the présent case the property insured was described in 
the policy as a dwelling and boarding house. There was no ambiguity in the 
terms used that justified resort to extrinsic évidence to explain the meaning 
of the contract. The effect given to the testimony on this subject by the 
charge of the court was to change the terms of the contract and reform it, and 
inalie another and a différent contract In this there was error, for whieh the 
Judgment should be reversed." 

It should be observed that in none of the cases to which référence 
lias been made was the décision made to turn upon any Hmitation upon 
the authority of the agent, or otherwise than upon the appHcation 
of the salutary rule which prevents the subordination of unambigu- 
ous written contracts to paroi proof of contemporaneous and prior 
conditions and negotiations. That the rule announced and applied in 
thèse cases has been treated by the Suprême Court of the United 
States as fundamental and invariable is attested by repeated décisions 
of that court, among which may be mentioned The Delaware, 14 Wall. 
579, 20 L. Ed. 779 ; Insurance Co. v. Lyman, 15 Wall. 664, 21 L. Ed. 
346; Hearne v. Marine Ins. Co., 20 Wall. 488, 23 L. Ed. 395; 
Brawley v. United States, 96 U. S. 168, 173, 24 L. Ed. 623; Insurance 
Co. V. Mowry, 96 U. S. 544. 24 L. Ed. 674; Thompson v. Insurance 
Co., 104 U. S. 253, 26 L. Ed. 765; Simpson v. United States, 172 
U. S. 372, 379-381, 19 Sup. Ct. 232, 43 L- Ed. 483 ; Northern Assur- 
ance Co. V. Grand View Building Association, 183 U. S. 308, 22 Sup. 
Ct. 133, 46 L. Ed. 213. 

In the case of The Delaware it was held it could not be shown in 
avoidance of a liability on a maritime bill of lading, the légal import 
of which, in the absence of a stipulation to the contrary, was that the 
goods should be stowed under deck, that in fact they were stowed 
on deck by the consent of the shippers and in pursuance of an oral 
agreement consummated before the goods were sent on board, and 
before the bill of lading was executed. The opinion contains this 
statement : 

"Subséquent oral agreements In respect to a prior written agreement, not 
falling within the statute of frauds, may hâve the effect to enlarge the time 
of performance, or may vary any other of Its terms, or, if founded upon a new 
considération, may waive and discharge it altogether. Verbal agreements, 
however, between the parties to a written contract, are in gênerai inadmissible 
to eontradict or vary its terms or to affect its construction, as ail such verbal 
agreements are considered as merged in the written contract." 

In Insurance Co. v. Lyman, supra, where it was sought to recover 
on an oral contract of insurance difïering from the written policy, 
the court held: 

"Undoubtedly a valid verbal contract for insurance may be made, and when 
it is relied on, and is unembarrassed by any written contract for the same in- 
surance, it can be proved and become the foundation of a recovery, as in ail 
other cases where contracts may be made either by paroi or in writing. But 
it is also true that when there is a written contract of insurance it must bave 
the same effect, as the adopted mode of expressing what the contract is, that 
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It bas In other classes of contract, ànd mùst hâve the same effect, In excludlng 
paroi testlmony in Ita application to it, that other wrltten Instruments hâve." 

In Hearne v. Marine Ins. Co., supra, it was said that the ruie ex- 
cluding paroi proof where it is inconsistent with the written contract 
is not confined to what is stated in express terms, because "what is 
implied is as effectuai as what is expressed," and that to establish 
the inconsistency "it is sufiicient if it appears that the parties intended 
to be governed by what is written and not by anything else." 

Insurance Co. v. Mowry, supra, was an action upon a policy of 
life insurance. The facts and the ruling in respect to a claim of es- 
toppel in pais similar to that now insisted upon are fully shown in the 
following portion of the opinion: 

"By the express condition of the policy the liability of the company was 
released upon the failure of the Insured to pay the premium when it matured ; 
and the plaintiff could not recover- unless the force of this condition eould in 
M)me way be overcome. He sought to overcome it by showing that the agent 
who Induced him to apply for the policy represented to him, in answer to sug- 
gestions that he might not be Informed when to pay the premiums, that the 
Company would notify him In seuson to pay them, and that he need not give 
hhnself any uneasiness on that subject; that no such notification was given to 
him before the maturity of the second premium, and for that reason he did 
not pay it at the time required. This représentation before the policy was is- 
Rued, it was contended in the court beiow and in this court, constituted an 
estoppel upon the company against Insistlng upon the forfeiture of the policy. 
But to this position there Is an obvious and complète answer. Ail préviens 
verbal arrangements were merged in the written agreement. ïhe understand- 
ing of the parties as to the amount of tlie insurance, the conditions upon 
which It should be payable, and the premium to be paid, was there expressed, 
for th» very purpose of avoiding any controversy or question respecting them. 
The entire engagement of the parties, with ail the conditions upon which Its 
fulfillment could be claimed, must be eonclusively presumed to be there stated. 
If by inadvertence or mistalje provisions other than those Intended were insert- 
ed, or stipulated provisions were omitted, the parties could hâve had recourse 
for a correction of the agreement to a court of equity, which is compétent to 
give ail needful relief in such cases. But, untiî thus corrected, the policy 
must be taken as expressing the final understanding of the assured and of the 
insurance company. The previous représentation of the agent could in no re- 
spect operate as an estoppel against the company. Apart from the circum- 
stance that the policy subsequently Issued alone expressed its contract, an 
estoppel from the représentations of a party can seldom arise, except where 
the représentation relates to a matter of fact — to a présent or past state of 
things. If the représentation relate to something to be afterwards broughl 
into existence, it will amount only to a déclaration of intention or of opinion, 
liable to mpdiflcation or ahandonment upon a change of clrcumstances of which 
neither party can hâve any certain knowledge. The only case *n which a 
représentation as to the future can be held to operate as an estoppel is where 
it relates to an Intended abaudonment of an existing right, and is made to in- 
Jluence others, and by which they hâve been induced to act. An estoppel can- 
not arise from a promise as to future action with respect to a right to be 
acquired upon an agreement not yet made. The doctrine of estoppel ts ap- 
plied, with respect to représentations of a party, to prevent their pperating 
a fraud upon one who has been led to rely upon them. They would hâve that 
effect if a party who, by his statements as to matters of fact or as to his in- 
tended abandonment of existing rights, had designediy induced anotlier to 
change his conduct or alter his condition in reliance upon thsm, could be 
permitted to deny the truth of his statements, or enforce his rights against 
his dedared intention of abandonment. But the doctrine has no place for ap- 
plication when the statement relates to. rights depending upon contracts yet to 
be made to which the person complaining is to be a party. He has it in his 
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power In such cases to guard In advance against any conséquences of a sub- 
séquent change of intention and conduct by the person witli whom he Is deai- 
ing. For couipliance with arrangements respecting future transactions, 
parties must provide by stipulations in tlieir agreemeuts wlien reduceU to writ- 
ing. ïlie doctrine carried to the extent for which the assured coutends in 
this case would subvert the salutary rule that the written eontract must pre- 
vail over previous verbal arrangements, and open the door to ail the evils 
which that rule was intended to prevent." 

In Thompson v. Insurance Co., supra, the court used this language : 

"An Insurance company may walve a forfelture or may agrée not to enforce 
a forfeiture ; but a paroi agreement, made at the time of Issuing a policy, coa- 
tradlcting the terms of the policy itself, like any other paroi agreement in- 
consistent with a written instrument made contemporary therewith, is vold, 
and cannot be set up to contradiet the writing." 

A Une of décisions sometimes claimed to be in opposition to those 
last cited is illustrated by the case of Insurance Co. v. Wilkinson, 13 
Wall. 222, 20 L. Ed. 617, where an Insurance company was held to 
be estopped from interposing as a défense to an action on a life 
policy the falsity of certain statements in the application upon which 
the policy was based, because thèse statements had been inserted in 
the application by the company's agent, notwithstanding truthful state- 
ments were made to him at the time by the insured. Referring to the 
rule which prevents written contracts from being contradicted or 
varied by paroi, the opinion opens with this statement: 

"The great value of the rule of évidence hère Invoked cannot be easily 
overestimated. As a means of protecting those who are honest, accurate, 
and prudent In mailing their contracts, against fraud and false swearing, 
against carelessness and Inaccuracy, by furnlshing évidence of what was In- 
tended by the parties, which can always be produced without fear of change 
or llability to miseonstruction, the ruie merits the eulogies It has received. 
But expérience has shown that In référence to thèse very matters the rule is 
not perfeet. The written Instrument does not always represent the intention 
of both parties, and sometimes It fails to do so as to either ; and where this 
has been the resuit of accident, or mistalte, or fraud, the principle has been 
long recognized that under proper circumstances and in an appropriate pro- 
ceeding the instrument may be set aside or reformed, as best suits the pur- 
poses of justice." 

Language is then used which, if construed broadly and without 
référence to the facts of that case, might give support to the theory 
that the rule mentioned can be practically defeated by the applica- 
tion of the principle of estoppel in pais ; but, as if to restrain the force 
of this language, the opinion concludes: 

"This principle does not admit oral testimony to vary or contradiet that 
which is In writing, but it goes upon the idea that the writing ofCered in évi- 
dence was not the instrument of the party whose name is signed to it ; that it 
was procured under such circumstances by the other side as estops that side 
from using It or relying on its contents; not that It may be contradicted by 
oral testimony, but that It may be shown by such testimony that it cannot 
be lawfuUy used against the party whose name is signed to it." 

This ruling was followed in Insura,nce Co. v. Mahone, 21 Wall. 
152, 155, 23 L. Ed. 593, and in New Jersey Mutual Life Ins. Co. v. 
Baker, 94 U. S. 610, 614, 24 L. Ed. 368, to the extent only of holding 
the company estopped from asserting the falsity of statements in the 
application where it was prepared by the company's agent after truth- 
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fui statementS were made to him by the însured. In Northern Assur- 
ance Co. V. Grand View Building Association, supra, Insurance Ce. 
V. Wilkinson was relied upon by counsel for the insured as showing an 
abandonment of the doctrine announced and applied in earlier cases ; 
but it was observed by the court, evidently to correct any misappre- 
hensioTi as to the extent of the décision relied upon, that the matter in 
respect of which paroi testimony had been admitted — 

"Was not a fact or stâtement contained In the policy sued on, but an extrinsic 
fact or stâtement contained in the application. The défense made upon that 
stâtement was, in légal effeet, a déniai of the exécution of the stâtement — 
a défense that can always be sustained by pàrol évidence. However this may 
hâve been, tve are unwilling to hâve the case regarded as one overthrowing 
a gênerai rule of évidence. Some of the remarlîs contained in the opinion 
might seem to bear that interprétation, but not neeessarily so. ïhat Mr. 
Justice Miller dld not intend, in the case of Insurance Company v. Wilkin- 
son, to lay down a uew rule of évidence in Insurance cases, is clearly shown in 
the subséquent case of Insurance Co. v. Lyman, 15 Wall. 664, 21 L. Ed. 246, 
where the opinion wds delivered by the same learned justice." 

The case principally relied upon by counsel for the insured is Con- 
tinental Life Ins. Co. v. Chamberlain, 132 U. S. 304, 10 Sup. Ct. 87, 
33 L. Ed. 341. That was an action upon a life policy issued in lowa. 
The facts were thèse: The blanks in the application upon which the 
policy was based were filled in by the agent for the company. One 
of the questions propounded therein was, "Has the party [applicant] 
any other insurance on his life?" When the question was read the 
applicant truthfully stated that he had certificates of membership in 
certain cô-operative associations and that he did not know whether 
they would be considered insurance. The agent, having replied that 
co-operative associations were in no sensé insurance companies and 
that he did not consider the certificates insurance, wrote the answer 
"No other" into the application and it was signed by the applicant. 
The certificates did constitute other life insurance. The défense 
interposed by the company was that the answer to the question was 
false and avoided the policy, which contained provisions to the effeet 
that it would be void if there were any false stâtement in the appli- 
cation, that no stâtement made to the agent would be binding on the 
company unless written into the application, that the_ contract should 
be deemed to be fully set forth in the policy and the application, and 
that none of its terms could be modified or waived by the ■ agent. 
The décision may be summarized as follows: (1) Under the lowa 
statute (section 1749, supra) the agent represented the company, and 
not the insured, in preparing the application, notwithstanding the 
provisions of the policy, and his act in writing the answer, alleged to 
be untrue, was the act of the company. (2) The purport of the word 
"insurance" in the question was not so absolutely certain as to preclude 
proof of what kind of insurance the parties had in mind when the 
question was answered, and such proof did not contradict the written 
contract. (3) In thèse circum'stances the company was estopped from 
asserting that the answer was the stâtement of the insured, or that 
the question and answer embraced insurance in co-operative associa- 
tions. The case is certainly not fin authority for the admission of 
paroi testimony to contradict or vary a plain and unambiguous stipu- 
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lation in a written contract, whether offered in support of a claimed 
estoppel in pais or otherwise. In respect of this question it is not dif- 
férent from Insurance Co. v. Wilkinson. 

In this connection it will be well to refer to the case of Marston v. 
Kennebec Mutual Life Ins. Co., 89 Me. 266, 36 Atl. 389, 56 Am. St. 
Rep. 412, cited by counsel for the insured. It was there held, fol- 
lowing Insurance Co. v. Wilkinson and Continental Life Ins. Co. v. 
Chamberlain, that where the application, upon which the policy is 
issued, is drawn by an unauthorized agent of the insurer, and the an- 
swers to the interrogatories are written by him, without fraud or 
collusion on the part of the applicant, the insurer is estopped from 
controverting the truth of such answers in an action upon the policy ; 
the reason for the ruling being that the answers are not the statements 
of the applicant but of the insurer. The case, however, makes a clear 
distinction between admitting paroi testimony to show that the state- 
ments in the application are those of the insurer, through its au- 
thorized agent, and admitting such testimony to contradict or vary 
a statement or stipulation of the policy itself, as in the présent cases — ■ 
a distinction pointed out, as before shown, in Northern Assurance Co. 
V. Grand View Building Association, in the observation there made 
respecting Insurance Co. v. Wilkinson. Referring to a prior case in 
which paroi testimony of a contemporaneous représentation or assur- 
ance of the agent relating to the time within which the premium could 
be paid was held inadmissible, the Suprême Judicial Court of Maine 
States the distinction in the following language in the case cited 
(page 276 of 89 Me., page 392 of 36 Atl. [56 Am. St. Rep. 412]) : 

"But we thlnk that case is to be distinguished from the case at bar. In 
that case the provision in relation to the time of payment of the premiums was 
one of the express ternis of the contract, as much as was the amount of the 
insurance, the party insured, or to whom it was payable. They constituted 
the essential éléments of a completed contract, and, of course, could not be 
varied by paroi. But the questions and answers in the application in this 
case, while they form the 'basis of the contract,' are really propositions for 
a. contract, or proposais upon which it is to be issued, if satisfactory to the 
Company. The évidence which was held inadmissible in the one case and that 
which is reeeived in the other bears upon entirely distinct propositions. Iii 
the former, it was excluded because it tended to vary a written contract by 
paroi ; in the latter, it becomes admissible to show that the récitals in the 
application are not, under the circumstances, the représentations of the ap- 
plicant, althOBgh signed by him, but the statements of the company, which 
had full knowledge of ail the facts and which is estopped from controverting 
the truth of thèse statements." 

McMaster v. New York Life Ins. Co., 183 U. S. 25, 22 Sup. Ct. 
10, 46 L. Ed. 64, is also relied upon as sustaining the admission of oral 
testimony of the recording agcnt's knowledge of the condition of the 
insured building when the policies were issued and of his prior verbal 
assurance to the husband of the insured; and this, notwithstanding 
counsel make no claim that there is any inconsistency, uncertainty, or 
ambiguity in the provisions of the policies now in suit. That such 
is not the proper interprétation of the décision in that case is plain, 
for otherwise it would be in conflict, not only with many prior dé- 
cisions which it does not mention, but also with the later décision in 
Northern Assurance Co. v. Grand View Building Association, which 
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does not mention it. The case was unusual in its facts, but it will 
suifficiently show what was presented for décision tosay: The action 
was upon five life policies, which were dated and took effect December 
18, 1893, but provided for the payment of annual premiums on De- 
cember 12th in every year thereafter. The application was dated De- 
cember 13, 1893, and contained a request tliat the policies bear the 
same date. The insured died January 18, 1895, witlaout paying the 
second premiums. The policies provided for a grâce of one month 
in the payment of premiums, and there was deemed to be an incon- 
sistency and uncertainty in the provisions in respect of the period 
covered by the flrst premiums and of the forfeiture imposed for non- 
payment of subséquent premiums. As to the second premiums, "it 
was conceded that payment on January 12th, in one view, and on 
January 18th, in the other, would hâve averted a forfeiture." In 
thèse circumstances it was held that oral testimony of extrinsic facts 
was properly received to show the interprétation which the parties 
put upon the inconsistent and uncertain provisions when the policies 
were issued, and to further show that the plaintifï was not estopped 
from asserting that the policies did not take efïect in advance of 
their actual date, because the request respecting the dating of the poli- 
cies, and therefore respecting the time when they should be effective, 
was inserted in the application by the company's agent without the 
knowledge of the applicant and was never assented to by him. The 
case is, therefore, liké Continental Life Ins. Co. v. Chamberlain, which 
it cites and applies, and is not an authority for the admission of oral 
testimony to contradict or vary the plain and unambiguous terms of 
a written policy. Another matter which militâtes strongly against 
its use as such an authority is that the décision was ultimately rested 
upon the proper construction of the policies, irrespective of extrinsic 
facts, as is shown by the concluding portion of the opinion, which reads : 

"The truth is the policies were not in force until December 18th, and as 
the premiums were to be pald annually, and were so paîd in advance on de- 
Ilvery, the second payments were not demandable on December 12, 1894, as a 
•condition of the continuance of the policies from the 12th to the ISth. And, 
as the policies could not be forfeited for nonpayment during that tlme, the 
month of grâce could not be shortened by deducting the six days which be- 
longed to McMaster of right. In our opinion the payment of the flrst year's 
premiums made the policies nonforfeitable for the period of 13 months, and 
Inasmuch as the death of McMaster tooli place within that period the alleged 
forfeiture furnished no défense to the action." 

If it be. as is insisted by counsel for the insured, that there is 
language in Continental Life Ins. Co. v. Chamberlain and in Mc- 
Master V. New York Life Ins. Co. which justifies the admission, by 
way of establishing an estoppel in pais, of oral testimony to contra- 
dict or vary the terms of a written contract in an action at law on the 
contract, such language cannot now be regarded as controUing, for 
the reason that the question has been ruled otherwise, in, conformity 
with prior décisions, in the case of Northern Assurance Co. v. Grand 
View Building Association, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 
213, which is the last deliverance of the court upon the subject ; and, as 
yiustrating that the décision in that case may properly be regarded as 
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havîng the effect of limiting any suçh language în the two interven- 
ing cases, it may be observed that the two learned members of the 
court who wrote the opinions in those cases dissented from the dé- 
cision in the last one. It is, of course, the duty of this court to asccrtain 
and follow the true rule of décision in the Suprême Court, as gath- 
ered from its several opinions upon the subject, ajid not to follow 
expressions in particular opinions, which upon considération of ail 
appear to be without the court's approval. 

What has been said shows it is important to consider the circum- 
stances under which Northern Assurance Co. v. Grand View Building 
Association was brought before the court, the questions presented for 
décision, and what was actually decided. It was an action at law 
upon a fire policy which contained two provisions which need be 
mentioned: One, that the policy should be void, unless otherwise 
provided in an indorsement thereon or addition thereto, if the insured 
then had or should thereafter procure other insurance on the property 
covered by that policy; and the other, that no agent could waive 
any provision of the policy, except by a written indorsement thereon 
or addition , thereto. It was shown by oral testimony that there was 
other concurrent insurance on the property when the policy was issued 
and that the company's agent was so informed at the time. No consent 
to other insurance was indorsed on the policy or added to it. A 
judgment for the plaintiiï was affirmed by this court; there being 
majority and dissenting opinions. 41 C. C. A. 207, 101 Fed. 77. The 
majority opinion applied the principle of estoppel in pais, and held that 
the written stipulation respecting other insurance was avoided or su- 
perseded by the oral testimony of the agent's knowledge of the exist- 
ence of such insurance when the policy was issued. It also held 
that the stipulation limiting the agent's authority was not applicable 
to his acts at the inception of the contract, but only to such as might 
occur after the policy should become operative. The dissenting opin- 
ion was to the effect that the stipulation invalidating the policy if 
there was other insurance could not be contradicted or varied by paroi, 
as was permitted by the majority opinion, citing, among others, cer- 
tain décisions of the Circuit Court of Appeals for the Seventh Cir- 
cuit, and that the other stipulation was an effectuai limitation upon the 
authority of the agent at the inception of the contract as well as there- 
after. Thus, when the case was removed to the Suprême Court by 
certiorari, two questions were distinctly presented: One whether, not- 
withstanding the rule which protects written contracts against con- 
tradiction or altération by paroi testimony, the act of the agent in 
issuing the policy with knowledge of the existing insurance could be 
shown by paroi for the purpose of avoidmg or superseding the stipu- 
lation against other insurance, through the application of the princi- 
ple of estoppel; and the other, whether the other stipulation was an 
effectuai limitation upon the agent's authority. In its opinion the Su- 
prême Court cites with approval several of the décisions of state 
courts before mentioned, particularly commends the ruling in the two 
New Jersey cases that the principle of estoppel cannot be invoked to 
defeat the rule which prevents the contradiction or altération of writ- 
ten instruments by paroi, and then proceeds : 
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"It must be conceded that It Is shown, tn the able brlef of the défendant 
In error, that In several of the states the courts appear to hâve departed 
from well-settled doctrines in respect both to the incompetency of paroi évi- 
dence to alter written contracta and to the binding effect of stipulations in 
. policios restricting the authority of the company's agents. * * * \Ve do 
not consider it necessary or profitable to examine in détail the décisions of 
the Circuit Courts or of the Circuit Courts of Appeals. It is sufflcient for our 
présent purpose to 'Say that the Circuit Court of Appeals for the SeVenth 
Circuit bas held consistently to the doctrines on this subject laid down by the 
English and American courts generally (United Firemen's Ins. Co. v. Thomas, 
82 Fed. 406, 27 C. C. A. 42, 47 L. R. A. 450), and that the Court of Appeals for 
the Eighth Circuit in the présent case has by a majority of its members 
adopted and applied the view that a written contraet may in an action at law 
be changed by paroi évidence, and that such clauses as restrict the power 
of agents of Insurance companies to contraet otherwlse than by some writing 
should be given efCect, if at ail, as they respect such modifications of a 
policy as are made or are attempted to be made after it has been delivered 
and taken elîect as a valid instrument, and should not be considered as hav- 
ing relation to acts done by the Company or its agents at the inception of the 
contraet. 101 Fed. 77, 41 C. C. A. 207. In such divergence of décisions, 
we hâve deemed It proper to hâve the présent case brought before us by a 
writ of certiorari. As to the fundamental rule that written contracts cannot 
be modifled or changed by paroi évidence, unless in cases where the con- 
tracts are vitiatèd by fraud or mutual mistalce, we deem it sufficient to say 
that it has been treated by this court as invariable and salutary. The rule 
itself and the reasons on which it is based are adequately stated in the cita- 
tions already given from the standard works of Starkie and Greenleaf. Pol- 
icies of flre Insurance in writing bave always been held by this court to be 
within the protection of this rule." 

Prior décisions of that court are then reviewed, including Insurance 
Co. V. Wilkinson, and it is said (pages 361, 364 of 183 U. S., pages 
153, 154 of 22 Sup. Ct. [46 L. Ed. 313]) : 

"What, then, are the principles sustained by the authorlties and applicable 
to the case in handî They may be briefly stated thus: That contracts in 
writing, if in unambiguous terms, must be permitted to speak for themselves, 
and caflnot by the courts, at the instance of one of the parties, be altered or 
contradicted by paroi évidence, unless in case of fraud or mutual mistake 
of facts; that this principle is applicable to cases of Insurance contracts as 
f uUy as to contracts on other subjects ; * * * that it is compétent and 
reasonable for Insurance companies to make it matter of condition in their 
policies that their agents shall not be deemed to hâve authority to alter or 
contradlct the express terms of the policies as executed and delivered; that 
where flre Insurance policies contain provisions whereby agents may, by writ- 
ing indorsed upon the policy or by writing attached thereto, express the com- 
pany's assent to other Insurance, such limited grant of authority is the meas- 
ure of the agents power in the matter ; and where such limitation is expressed 
in the policy executed and accepted, the insured is presumed, as matter of law, 
to be aware of such limitation. * * * This case is an illustration of the 
confusion and uncertainty which would be occasioned by permitting the intro- 
duction of paroi évidence to modify written contracts and by approving the 
conduct of agents and persons .applying for Insurance in disregarding the 
express limitations put upon the agents by the principal to be affected. It 
should not escàpe observation that preserving written contracts from change 
or altération by verbal testimony of what took place prior to and at the time 
the parties put their agreements Into that form is for the beneflt of both 
parties. In the présent case, if the witnesses on whom the plaintiffi relied to 
prove notice to the agent had died, or had forgotten the circumstances, he 
would thus, if he had depended to prove bis contraet by évidence extrinsic 
to the written Instrument, hâve found himself unable to do so. So, on the 
other side, if the agent had died, or bis memory had failed, the défendant 
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Company might hâve been at the mercy of unscrupulous and Interested wlt- 
nesses. It is not an answer to say that such difflculties attend other transac- 
tions and negotiations ; for it is a knowledge of the inconveniences that at- 
tend oral évidence that has led to the custom of putting important agreements 
in writing and to the légal doctrine that protects them, when so expressed and 
when no fraud or mutual mistake exists, from being changed or modified 
hy the testimony of witnesses as to conversations and negotiations that may 
never hâve taken place, or the real nature and meaning of which may hâve 
faded from recollection." 

Thus the opinion shows that both of the questions présentée! in 
the case vvere dehberately determined by the Suprême Court, after 
full considération of its prior décisions and of the conflicting décisions 
in the state courts ; that, in respect of the first question, it was held 
that, in the absence of fraud or mutual mistake, unambiguous written 
contracts must be permitted to speak for themselves, and cannot, at 
the instance of one of the parties, be altered or contradicted by paroi 
testimony; and that the theory that such testimony, although not com- 
pétent to alter or contradict the contract, may yet be received for the 
purpose of raising an estoppel in pais, is a mère évasion of the true rule 
and wholly untenable. While tliat ruling is determinative of the prés- 
ent cases, there are aiso décisions of this court which would lead to 
the same resuit. Thus, in Laclede Fire Brick Mfg. Co. v. Hartford 
Steam Boiler Inspection Co., 9 C. C. A. 1, 3, 8, 60 Fed. 351, 353, 358, 
there was proof that the inspector, through whom a policy was ob- 
tained insuring seven boilers against explosion, had stated to the in- 
sured, in advance of the issuing of the policy, that if additional boilers 
were obtained, but not more than seven were used at the same time, 
the risk would be no greater and the policy would cover the additional 
boilers; but it was held that there was no liability under the policy 
for the explosion of an after-acquired boiler and that the inspector's 
statement "was merged in the written contract evidenced by the policy, 
and was not available to the plaintiff either as a représentation, an 
agreement or an estoppel." So, also, in Traveller's Ins. Co. v. Hen- 
derson, 16 C. C. A. 390, 395, 69 Fed. 762, 768, which was a suit 
in equity to reform a policy, it was held: 

"Where the class of risks Intended to be iusured against is clearly described 
in the policy, and the assured has a full and fair opportunity to read the 
instrument, the company will not be bound by représentations made by its 
agent, in good faith, that the policy covers risks that are not in fact within 
its provisions." 

In Other cases it has been often stated that, in the absence of fraud 
or mutual mistake, no représentation, promise, or agreement made, 
or opinion expressed, in the previous paroi negotiations, as to the 
terms or légal effect of the resulting written contract, can be per- 
mitted to prevail, either in law or in equity, oyer the plain provisions 
and proper interprétation of the contract. Wilson v. United States 
Cattle-Ranch Co., 20 C. C. A. 241, 73 Fed. 994; McKinley v. Wil- 
liams, 20 C. C. A. 313, 74 Fed. 94; Green v. Chicago & N. W. Ry. 
Co., 35 C. C. A. 68, 92 Fed. 873 ; Union Selling Co. v. Jones, 63 C. 
C. A. 224, 128 Fed. 672; Kilby Mfg. Co. v. Hinchman-Renton Fire 
141 F.— 57 
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Proofing Co., 66 C. C. A. 67, 132 Fed. 957; Rucker v. Bolks, 67 C. 
C. A. 30, 34, 133 Fed. 858; Davis Calyx Drill Co. v. Mallory (C. C. 
A.) 137 Fed. 332. 

The décisions cited exhaust the argument upon the subject, Noth- 
ing could be added to what they contain. Because of the error in 
admitting paroi testimony which enabled the insured to recover on 
policies différent from those which the parties had made for them- 
selves, and because of the error in refusing to direct verdicts for the 
défendants upon the évidence properly admitted, the judgments are 
reversed, with directions to grant a new trial in both cases. 



COLORADO EASTERN R. CO. v. CHICAGO, B. & Q. RT. CO. 

(Circuit Court of Appeals, Eighth Circuit November 9, 1905.) 

No. 2,279. 

1. Injtinction — ^Tempoeaet Injonction — Bftect — Showinq Requiebd. 

The granting of a temporary injunction does not détermine tlie rlghts 
of the parties. The court need be satisfled no further than of a prob- 
able right and a probable danger, and that such right may be defeated 
without the interposition of a restrainlng order, and that the granting 
of Buch order wlll probably be attended with less injury to the respondent 
than to the complainant. 

[Ed. Note. — For cases In point, see vol. 27, Cent Dig. Injunction, §§ 
302-309.] 

2. CouETS — United States Couets — Jueismction — Resteaininq Condemna- 

TioN Pboceedings. 

Section 720, Rev. St U. S. [U. S, Comp. St 1901, p. 581], declaring that 
the writ of injunction shall not be granted by any court of the United 
States to stay proceedings in any court of a state, has no application to 
the Instance of a nonresldent owner of land entered upon by the défend- 
ant in condemnation proceedings instituted in the state court, to which 
such nonresldent owner Is not made a party, and does not preveut him 
from applying to the United States Circuit Court for an injunction to re- 
strain the trespass upon his land. 

3. Eminent Domain — Remédies op Ownee — Injunction. 

The provision of the state statute of Colorado (3 Mills' Ann. St. Rev. 
Supp. § 1716) authorlzlng the plaintiffl in condemnation proceedings to 
proeeed against the apparent owner of the land of record, and, after pay- 
Ing into court the prima facie damage to the land, to enter and begin 
the construction of a railroad thereon, does not preclude the real owner 
from enjoining the further entry and use of his land, especially where 
the petîtioner for condemnation, before entry, has notice of the elaim of 
title to the premises by such third party. 
4 Same — Right to Become Paett. 

Section 1726, Mills' Ann. St. Colo., providing that any person not made 
a party to such proceedlng may become such by filing a cross-petition 
at any tlme before hearing, setting forth that he is an owner or has an 
interest in the property sought to be taken, etc., and that the rights of 
such persons shall thereupon be fuUy consldered and determined, is only 
permissive in character, and does not operate to deny such third party, 
a nonresldent, the right to appeal by Injunction to the United States Cir- 
cuit Court to prevent the appropriation of his land. Such statutes do 
not meet the requi rement of due process of law, as the law abhors a 
judgment without notice. 
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5. Samb — Relief Gkanted. 

As the State statute of Colorado In condemnatlon proceedings author- 
Izes the petitioner to institute the same in the state district court, with 
the right to amend the pétition at any tlme before final judgment by bring- 
ing in a new party détendant, a temporary restraining oi'der at the suit 
of a nonresident owner of the land, not made a party to the proceediug, 
ought not to enjoin the petitioner for condemnation from mailing such 
claimed owner a party défendant therein. Such nonresident, when made 
a party défendant, may remove the controversy into the fédéral court, 
and there try out the whole question of the right to appropriate by con- 
demnation his land to the use of the petitioner. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

On the 15th day of April, 1905, the complainant, Chicago, Burlington & 
Quiney Railway Company, an lowa corporation, filed iu the United States 
Circuit Court for the District of Colorado Its bill of complaint against the 
Colorado E.istern Railroad Company, a Colorado corporation, alleging that 
since the 20th day of November, 1901, the complainant bas been the owner of 
two parcels of land, known as "Parcel No. 1" and "Parcel x or No. 2," with- 
in the corporate limits of the city of Denver; that It had obtained said prop- 
erty by mesne conveyances under the Republican Valley Railroad Company 
and the Burlington & Colorado Railroad Company; that said parcels of land 
had, long prior to said acquisition of title, been appropriated to the use of 
said railroad companies for railway tracks, switches, and terminal facilities; 
that at the time hereinafter complained of the same was being so actually 
used by the complainant, or such portions of It as were not being so actually 
used were absolutely necessary for its future uses in the development of its 
business ; that in the latter part of the month of March, 1905, while the com- 
plainant was so in and entitled to the exclusive possession and occupancy of 
said tracts of land, the défendant, appellant, wrongfully, with force, entered 
thereon and excluded the complainant therefrom without warrant or author- 
Ity of law ; that if the défendant is permitted to continue its said wrongs and 
retain possession of said parcels of land the complainant will be deprived of 
the use thereof, and be forced to procure, by condemnation or otherwise, other 
tracts of land in the vicinity thereof for its legitimate railroad uses and pur- 
poses; that as to said parcel x or No. 2 the complainant, from the necessities 
of its Increasing business and requirements for more extended terminal facil- 
ities, side tracics, and storage tracks, had, préviens to the injuries complained 
of, commenced to giade and prépare the same for railroad tracks, to be used 
in connection with its railroad opérations ; that it was being prevented by 
defendant's said wrongs from improving said parcels and laying its railroad 
tracks thereon; that the possession of said parcels of land by the défendant is 
Inconsistent with the use thereof by the complainant, and would prevent the 
complainant from using the same as hitherto and as it intends to use the 
same in the future, thus unduly interfering with the exercise of the com- 
plainant's franchise and use of said property as a railroad, which inter- 
férence would be Increased by the défendant further prosecuting its pro- 
posed work of construction of a railroad for Its use on said property. From 
the map filed as an exhibit in the case, giving a survey of the proposed 
route of the defendant's railroad, it is shown to run longitudinally on the 
right of way of the complainant's railroad. The bill further allèges that 
the défendant threatens and intends to institute against the complainant 
proceedings, in some court of the state, to condemn to its use said parcels 
of land in the event the complainant does not acquiesce In said wrongs 
and injury, and thereby to undertake to deprive the complainant of said 
lands under the guise of devotiug the same to Its public use for railroad pur- 
poses, notwithstanding the fact that said parcels had aiready been purchased, 
acquired, dedicated, and appropriated to railroad uses and purpo.^es by the 
complainant ; that unless the défendant is enjoiued by the équitable interpo- 
sition of the court, it would continue its unlawful possession of said lands, 
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and to place thereon Its rallroad tracks and other structures, thereby deprlv- 
ing the complalnatit of its'rlghtful use, and would forthwlth proceed to tear 
up and destroy the complainant's rallroad track located as aforesald. It al- 
lèges want of power in the défendant corporation to exercise the rlght of emi- 
nent domain as to sald lands, and the existence of any necesslty tlierefor. 
The blll further eharged the défendant with Insolvency, and that the coni- 
plalnant had, prior to the brlnglng of this suit, Instituted in sald United 
States Circuit Court an action of ejeetment agalnst the défendant to evict 
it from sald lands. The prayer of tbe WU Is that the défendant, its officers. 
and agents be restralned and enjolned from contlnuing sald possession, anrt 
from further trespasslng thereon, or further constructing or attemptlng to 
construct any rallroad or other structures thereon, and from interferlng with 
the complalnant In its use of sald parcels of land, or with the complalnant 
in constructing rallroad tracks or other structures the complalnant might dé- 
sire to erect or construct thereon, and restralning the défendant from Institut- 
ing or commenclng in any court any proceeding whatever, in the nature of 
condamnation or otherwise agalnst the complalnant in relation to sald parcels 
of land, and to enjoln the défendant from tearlng up or in any way interfer- 
lng with the rallroad track of the complalnant located thereon, until the 
further order of the court 

The court granted a temporary Injunctlon, enjoinlng the défendant, Its offi- 
cers, agents, servants, and employés, from further working upon or trespasslng 
upon elther of sald parcels pf land, and from constructing or attempting to con- 
struct any rallroad or structure over sald parcels of land, and from in any 
mauner interferlng with the complalnant in Its use of its rallroad track locat- 
ed on sald parce! No. 1, and from Interferlng with the complalnant in the use 
of sald parcel No. 2, and further enjoinlng the défendant from instituting or 
commencing in any court any proceeding in the nature of condemnation or 
otherwise agalnst the complairiant in relation to sald land, and from tearlng 
up, touching or in any manner interferlng with the rallroad track of the 
complalnant located upon sald parcel No. 1. From this order the Colorado 
Eastern Rallroad Company appealed to this court. 

Lucius M. Cuthbert (Henry T. Rogers, Daniel B. EIlis, Lewis B. 
Johnson, and Pierpont Fuller, on the brief ) , for appellant. 

Charles W. Waterman (Joël F. Vaile and William W. Field, on the 
brief), for appellee. 

• Before SANBORN, Circuit Judge, and PHILIPS and CARLAND, 
District Judges. 

PHILIPS, District Judge, after stating the case as above, delivered 
the opinion of this court. 

Counsel for appellant has argued this case as if the appeal had 
been from a final decree making the injunction perpétuai. This is 
a misconception. The case was heard on the bill for a temporary 
injunction, and the order of the court was only provisional — "until 
the further order of the court." The bill was sworn to, and no an- 
swer thereto has been filed. The allégations of the bill, therefore, 
for the purposes of a temporary restraining order, stood presump- 
tively true. AfHdavits were submitted by both parties on the hear- 
ing. Such affidavits are addressed to the considération of the court 
in deciding for itself whether or not it should exercise, in the particu- 
lar case, its judicial discrétion in granting or refusing a temporary 
injunction. Such affidavits are ex parte, made without cross-exami- 
nation by the adverse party, and not infrequently they are prepared 
with a free hand, and are often quite perfunctory. The character of 
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the affiants in this case is such as to entitle their statements to re- 
spectfui considération as far as they are material. 

Tlie order granting a temporary injunction "does not finally dé- 
termine the rights of the parties to the action. Its only purpose and 
efïect are to préserve the existing state of things until the case can 
be fully heard by the court and the entry of a final decree therein. 
And it is equally well settled that the granting of a provisional in- 
junction rests in the sound discrétion of the trial court, and that it is 
not necessary that the court should, before granting it, be satisfied 
from the évidence before it that the plaintiff will certainly prevail 
upon the final hearing of the cause. On the contrary, 'a probable right, 
and a probable danger that such right will be defeated without the 
spécial interposition of the court,' is ail that need be shown as a basis 
for such an order." Sanitary Réduction Works v. California Réduc- 
tion Company (C. C.) 94 Fed. 694, 696, C97. It is sufificient to the 
granting of a temporary restraining order that the complainant dis- 
closes the existence of a prima facie right, with a threatened in jury 
to that right by the respondent, and that the granting of such order 
will probably be attended with less injury to the respondent than to 
the complainant. Charles v. City of Marion et al. (C. C.) 98 Fed. 166. 
And it may be granted for the purpose of preserving the statu quo 
"whenever the questions of law and fact to be ultimately determined 
in the suit are grave and difficult, and injury to the moving party 
will be immédiate, certain and great if it is denied, while the loss or 
inconvenience to the opposing party will be comparatively small and 
insignificant if it is granted." City of Newton et al. v. Levis, 79 Fed. 
715-718, 25 C. C. A. 161. Certain it is that the court should not enter 
into a nice calculation of the comparative inconvenience and probable 
loss of the respective parties, when it appears prima facie that without 
consent, without due notice to or légal process against the complainant, 
the défendant entered upon the right of way of the complainant railroad 
Company in an attempt to construct thereon another railroad track. It 
is true that the bill of complaint discloses that the défendant had al- 
ready entered upon complainant's right of way, and had begun the con- 
struction thereon of a railroad bed, and was preparing it for use as 
a railroad. But this préparation for the construction of defendant's 
railroad was not completed. It was only in progress. And the bill 
shows that the complainant had instituted an action of ejectment to 
evict the défendant, prior to the fiiling of the bill of complaint herein. 
The aid of such a bill to the action of ejectment is rocognized in courts 
of equity, and at times is highly remédiai and proper to maintain the 
statu quo and stay the hand of the alleged wrongful intruder from 
doing further acts upon the invaded premises, which, if not wholly 
irréparable, would likely produce complications and inflict injuries 
difficult to remedy. Buskirk et al. v. King, 72 Fed. 22, 18 C. C. A. 
418, 25 U. S. App. 607 ; Natomg, W. & M. Co. v. Clarkin, 14 Cal. 544, 
548; Riemer v. Johnke, 37 Wis. 358, 261, 263; People v. Alberty, 11 
Wend. 160, 162 ; Bush v. Phillips, 3 Wend. 438. 

By affidavits and certified transcript of the record, the défendant 
on the hearing- disclosed the fact that at the time of filing the bill 
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of complaint, ît was proceeding in the state district court to con- 
demn the land in question to its use, for the construction thereon of its 
raiiroad. On this fact appellant's counsel advances the proposition that 
this suit in the fédéral court is an attempt to stay a proceeding at law, 
already instituted, in the state court, and is therefore interdicted by 
section 720, Rev. St. U. S. [U. S. Comp. St. 1901, p. 581], which dé- 
clares that: 

"The wrlt of Injunction shall not be granted by any court of the United 
States to stay proceedings in any court of a state, except in cases where such 
injunction may' be authorized by any law relating to proceedings in bank- 
ruptcy." 

The bill of complaint does not disclose that any such condemnation 
proceeding had been instituted against the complainant, but the al- 
légation is that the défendant threatens to begin such proceeding, 
The affidavits and the record presented by the défendant at the hear- 
ing only disclose the fact that in the month of March, 1905, just pre- 
ceding the month in which the bill of complaint was filed, the de- 
fendant instituted such condemnation proceeding against the Bur- 
lington & Colorado Raiiroad Company, the apparent owner of record. 
This complainant was not named as a party défendant or served with 
any notice or process therein. This being conceded, the proceeding 
instituted in the state court, as to the complainant, was clearly res inter 
alios acta ; and therefore the provision of said section 720 lias no appli- 
cation, for the palpable reason that no jurisdiction was obtained of the 
sabject or the parties involved in the bill of complaint. To escape this 
dilemma, the learned counsel for appellant has recourse to the pro- 
vision of the Colorado statute (3 Mills' Ann. St. Rev. Supp. § 1716,) 
which provides, in condemnation proceedings, that "the names of ail 
persons interested therein as owners or otherwise as appearing of 
record, if known, or if not known stating that fact," shall be set forth 
in the pétition. The contention is that inasmuch as the record of 
the county in which the lands are located showed that the Burlington 
& Colorado Raiiroad Company was the ostensible owner, yet, notwith- 
standing it transpires, as shown by the aiïïdavits in support of the 
bill as well as its allégations, that whatever right or interest the 
Burlington & Colorado Raiiroad Company had to this land had long 
prior to the institution of the proceeding for condemnation been con- 
veyed to and vested in the complainant, the Chicago, Burlington & 
Quincy Railway Company, a separate, distinct body corporate, the 
proceeding nevertheless was sufhcient to entitle the défendant to enter 
upon the complainant's right of way, and after ascertaining the amount 
of damages to the owner of the land and paying the same into court, 
as by statute provided, it had the right to enter and build its road ; 
and that the only right now open to complainant is either to accept 
said money so paid into court, or to intervene in the condemnation 
proceeding, as provided by section 1726 of the statute (Mills' Ann. 
St.), which is as follows: 

"Any person not made a party to such proceeding may become such by 
fillng a cross-petition at any time before the hearlng, setting forth that he Is 
an owner or has an interest >n the property sought to be talcen or damaged 
by the petitloner, and stating the character and estent of such interest, and 
the rlghts of such person shall thereupon be fully eonsidered and determined." 
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This position does not commend itself to our approval. It chal- 
lenges the right to due process of law, that rule of justice which hears 
before it condemns, that proceeds upon inquiry, and renders judg- 
ment only after formai trial. The law abhors a judgment without 
notice. Under the fédéral Constitution and the judiciary act, passed 
pursuant thereto, the nonresident citizen, owning real estate in the 
state of Colorado, has the right to appeal to the fédéral court for the 
just protection of his property, whenever its ownership and enjoy- 
ment are invaded against his consent and without notice or legaJ pro- 
cess. No state Législature under any pretense can strike down or con- 
dition this right. 

As well put by appellee's counsel, under the construction of the 
statute contended for, it would resuit that if A., possessing the right 
of eminent domain, desired to appropriate a pièce of land which he 
had reason to know belonged to and was in the possession of B., yet, 
if the record for registration of deeds showed the title to be in the 
name of C, the actual grantor of B., A. could, by the institution of 
condemnation proceeding against C., obtain an ex parte order of the 
court to oust B., and put A. in possession, with the only right left to 
B. to either accept the money paid into court, thereby creating an 
estoppel against him to contest the right of appropriating his land, or 
to intervene in the proceeding. In case of a nonresident owner he 
might never hear of the unpublished proceeding until the matter had 
passed into final judgment in the state court. The mère statement of 
such a proposition carries with it its own réfutation. 

The primary requirement of the statute is that the pétition shall 
set forth "the names of ail persons interested." Where the names of 
interested parties are not known, the statute, for the mère purpose 
of expediting the désire of the petitioner to construct a railroad, au- 
thorizes the institution of proceedings against the owner appearing of 
record, or if not known stating that fact. The statute does not and 
could not lawfully undertake to conclude the rights and transmute the 
title of the real owner without notice and having his day in court. 
JN'Iore than that, if recourse is had to the affidavits in this case it 
appears that Mr. Rogers, the président of the Colorado Eastern Rail- 
road Company, before the hearing of the condemnation proceedings, 
came into possession of facts sufficient to advise him that the com- 
plainant company was claiming an interest in this property, and that 
it would not come to any convention with the appellant respecting a 
concession of the right of way. 

The right of the complainant as a nonresident citizen to appeal to 
the equity jurisdiction of the fédéral courts is not affected by the 
provision of said section 1736 of the Colorado statute, which au- 
thorized it to enter its voluntary appearance and become a party to 
said condemnation proceeding. It is mère permissive in character, and 
cannot be construed to operate as a déniai of the nonresident's 
right to invoke the jurisdiction of the fédéral court to protect his 
property rights when invaded without due process of law. In Smyth 
V. Ames, 169 U. S. 466, 516, 18 Sup. Ct. 418, 423, 42 L. Ed. 819, 
where a like contention on principle was made, that a spécifie statute 
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•of the State havîng prescribed a particular method for the protection 
of complainant's right, furnished the adéquate remedy at law within 
the meaning of section 733, Rev. St. U. S. [U. S. Comp. St. 1901, p. 
583], the court said: 

"We cannot accept this vlew of the equlty jiarisdictlon of the Circuit Courts 
of the United States. The adequacy or inadequacy of a remedy at law for 
the protection of the rlghts of one eutitled upon any ground to Involce the 
powers of a fédéral court Is not to be conclusively determined by the statutes 
of the particular state in which suit may be brought. One who is entitled 
to sue in the fédéral Circuit Court may Invoke its jurisdiction in equity 
whenever the establlshed prineiples and rules of equity permit such a suit in 
that court; and he cannot be deprived of that right by reason of his being 
allowed to sue at law in a state court on the same cause of action. It is true 
that an enlargement of équitable rights arlsing from the statutes of a state 
may be administered by the Circuit Courts of the United States [citing au- 
thorities]. But if the case in its essence be one cognizable in equity, the 
plaintiff — the required value being in dispute — may invoke the equity powers 
of the proper Circuit Court of the United States whenever jurisdiction at- 
taches by reason of diverse citizenship or upon any other ground of fédéral 
jurisdiction [citing authorities]. A party by golng into a national court does 
not, this court has said, lose any right or appropriate remedy of which he 
might bave avalled himself in the state courts of the same locality ; that the 
wise policy of the Constitution glves him a choice of tribunals [citing author- 
ities]. So, 'whenever a citizen of a state can go into the courts of a state 
to défend his property against the illégal acts of Its offlcers, a citizen of an- 
other state may Invoke the jurisdiction of the fédéral courts to maiutain a 
like défense. A state cannot tie up a citizen of another state, having property 
rlghts within its terrltory Invaded by unauthorized acts of Its own offlcers. 
to suits for redress in its own courts' [citing authorities]." 

On the ca,se presented we are of opinion that the complainant was 
entitled to a temporary injunction. This, without hère deciding 
whether or not the land in question is subject to condemnation for 
the uses claimed by the appellant. That question should not be con- 
sidered by the court until after issue joined on the merits, évidence 
taken and heard, in the due course of procédure. We are of opinion, 
however, that the temporary decree of the court went tob far in en- 
joining the appellant from instituting condemnation proceedings 
against the appellee. It has been ruled in Union Terminal Company 
V. Chicago, Burlington & Quincy Railway Company (C. C.) 119 Fed. 
209, and Madisonville Traction Company v. Saint Bernard Mining 
Company (C. C.) 130 Fed. 793, affirmed by the Suprême Court 
in 196 U. S. 239, 25 Sup. Ct. 251, 49 L. Ed. 463, that a condemnation 
proceeding instituted in the state court against a nonresident citizen 
owner may be removed by him into the fédéral court. And, as a corol- 
lary, it is to be conceded that the nonresident citizen may institute a 
condemnation proceeding in the fîrst instance in the fédéral Circuit 
Court, as such a proceeding partakes of the quality of a suit at law. 
This appellee, however, is not seeking to hâve any land condemned 
for a public use, but resists the appropriation by appellant of its land. 
As the statute which confers the exercise of the power of eminent do- 
main on the petitioner authorizes it to institute such proceeding in the 
local district court, and as by section 1719 of said statute (Mills' Ann. 
St.) the petitioner is authorized to amend the pétition by bringing 
in a new party at any stage of the proceeding, we are unwilling to 



BICKEKD V, CHICAGO, ST. P., M. 4 0. ET. CO. 905 

deny to ît this statutory right. It is probable that the appellant might, 
by cross-bill in the présent suit, présent the question of condemnation, 
and, if entitled thereto, obtain a decree of condemnation by this court. 
If, however, it should désire to proceed under the state statute in the 
State court by bringing in the appellee, it sliould hâve the riglit to do 
so, leaving the appellee free to remove the case into the fédéral court. 
In either event the question of the right of appellant to appropriate by 
condemnation the lands in controversy would hâve to be tried out 
in the fédéral jurisdiction. 

The temporary decree made by the Circuit Court is afifirmed, save 
as to that portion which enjoins the appellant from instituting con- 
demnation proceedings in the state court or otherwise; and the cause 
is remanded to the Circuit Court with directions to set aside and 
vacate such provision of the decree, and for further proceedings in ac- 
cordance with this opinion. The costs of the appeal to be taxed one- 
half against the appellant and one-half against the appellee. 
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(Circuit Court of Appeals, Eiglith Circuit. September 27, 1905.) 

No. 2,232 

Master and Servant— Killinq of Railboad Fireman— Assumed Risk. 
It cannot be said as matter of law that a raiiroad fireman, wbo was liill- 
ed by the derailment of the train on bis usual run, assumed tbe risk of 
sjich derailment as one of tbe dangers of bis employaient, where tbei'P 
was évidence tending to show that the engine, whicli was being operatefV 
baelîward, was run at an unusual and dangerous speed on a very rougb- 
tracli and on a downgrade terminating in a curve at the point where the 
derailment occurred. 

[Ed. Note. — Assumption of risk incident to employment, see note to Ches- 
apeake & O. R. Co. v. Hennessey, 38 C. C. A. 314.] 

Same — Négligence of Railboad Company — Evidence of Custom op Other: 
companies. 

Upon issues as to whether a défendant raiiroad company was eharge- 
able with négligence in tbe killing of an employé because of tbe mannei 
of ballasting its track, or because of tbe running of an engine with a train 
baclcwards at a bigb rate of speed, wbile évidence that it was customary 
tor other railroads to use the same methods of ballasting and to nin en- 
glues backward at higber rates of speed is compétent, it is not conclusive, 
where there is other testimony that such practiees are dangerous to trains., 
and does not warrant an instruction that thei'e was no négligence as mat- 
ter of law ; it being the province of the court and jury to détermine tbe 
question of négligence under ail the évidence, and not of other raiiroad 
companies- 

Same— -Action for Death of Servant — Questions for Jury. 

In an action to recover for the death of a raiiroad fireman, wbo was 
killed by the derailing of the train on bis usual run, it was shown th.it tbe 
train, consisting of eigbt freight cars, a passenger coach, engine, and ten^ 
der. was run on a downgrade on a rougb track, the engine operated back- 
ward, at a speed of from 35 to 40 miles an hour, to a point where the tracl: 
curved and commenced to ascend a steep upgrade where the derailment oc- 
curred ; also, that a flange of one of the wheels of the tender was broken 
either beforc or after the derailment. There was also évidence tending to. 
Bhow that the track was rougb and in bad condition, owing to insuflicient 
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ballastlng and decayed tles, and that the speed of the train at the tlme 
was greater than usual. Under the law of the state the rallroad eompany 
was liable fbr injuries to employés caused by the négligence of fellow serv- 
ants. Held, that such évidence presented a case for the jury, and that it 
was error to direct a verdict for défendant. 

In Error to the Circuit Court of the United States for the District of 
Minnesota. 

On the 26th day of October, 1903, William B. Riclierd, whlle performing the 
duties of flreraan on one of défendant in error's trains in the state of Wiscon- 
sin, was kllled by the derailment of the englne on which he was employed. 
Laura Eiclierd, as administratrix, sued the rallway eompany to recover dam- 
ages for sald kllling. Slie alleged in her complaint that the proximate cause of 
the kiliing was négligence on the part of the rallroad eompany in certain partic- 
uiars, specified in her complaint as follows: (1) That the roadbed and rall- 
road traclc at the point where sald englne and train became deralled was un- 
baliasted, unsurfaced, and so very rough and uneven that they were unflt, un- 
safe, and dangerous as a roadbed and railway tracli upon which to operate en- 
glues and trains; (2) that at the tlme sald locomotive engine became deralled 
the locomotive engineer in charge of said englne carelessly, negligently, wrong- 
i-.illy, and unlawfully caused sald engine and train to be propelled at a very 
high, dangerous, excessive, and unsafe rate of speed, and at a rate of speed 
much lu excess of the usual and ordinary rate of speed on said railway; (,3) 
that at the time of said derailment sald engine was being operated backward. 

The law of Wlsconsin bearing upon the liability of the railway eompany Is 
ua follows : "Liability for Injuries to Employées : Section 1816. Every rail- 
road eompany operating any rallroad which is in whole or in part within thls 
state shall be liable for ail damages sustained within the same by any of its 
employées without contributory négligence upon bis part: (1) When such 
injury is caused by a defect in any locomotive, engine, car, rail, track, machln- 
ery or appliance required by said eompany to be used by its employées in and 
about the business of their employment, if such defect could hâve bean dis- 
covered by such eompany by reasonable and proper care, tests or Inspections ; 
and proof of such defect shall be presumptlve évidence of knowledge thereof 
on the part of such eompany. (2) Whlle any such employée is so engaged in 
operating, running, ridlng upon or swltching passenger, frélght or other trains, 
engines, or cars, and whlle engaged in the performance of his duty as such em- 
ployée, and which such injury shall hâve been caused by the carelessness or 
négligence of any other employée, offiçer or agent of such eompany In the dis- 
charge of or for failure to discharge his duties as such." Rev. St. Wis. 1898. 

At the trial of the case in the court below the plaintiff in error introduced 
évidence tending to show the followmg faets: Défendant in error owns and 
opérâtes a Une of rallroad in the state of Wisconsin between the towns of 
Spring Valley and Woodville. On the 26th day of October, 1903, William B. 
Rlckerd, while employed as fireman on a locomotive engine which was haul- 
ing one of défendant in error's trains on said road, was kllled by the derail- 
ment of said engine and train. The train consisted of eight freight cars and 
one passenger coach. The rallroad track at the place of the accident runs 
Dorth and south. At a point north of the place of derailment 1100 feet the 
track Is 17 feet higher than at the place of derailment, making a 1.8° grade. 
At a point 1500 feet south of the place of derailment the track is 30 feet 
higher than at the place of derailment, making a 2.5° grade. At the time of 
the derailment the train was going south, and the engine was being operated 
backward. The speed of the train was from 35 to 40 miles an honr. At the 
point of derailment there was a 3 per cent, curve in the traclî. Mr. Egan, a 
witness for plaintifC, testifled that the roadbed at and near the point of derail- 
ment was rough and not well surfaced, the ties were old and light, the surface 
materlal between the ties was coarse, consistlng of pièces of slag from two to 
three inches lu diameter. There was no fine dirt on it, and water would run 
In every direction through the slag. 

Harry Hall, a witness for plaintifC In error, was a passenger on the train In 
question, and testified that before the derailment the cars were swaying back 
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and forth and bobbing up and down. John Burns, a witness for the plnlntiff. 
testified that the railroad track at the point of derallment was rough and 
uneven, witb very little attempt to ballast it ; that the condition of the ties was 
such that in varions places yon could kick them with your foot to pièces because 
of their beiug rotten. Mr. Bnrns, who is a locomotive engiueer, also testified 
that it Is not so safe to mn an engine backward as forward, and that a 
maximum rate of speed of 15 to 16 miles an hour is a maximum safe rate of 
specd in running an engine baekward, and gave it as bis judgment that an 
engine could not be run over the track in question baekward at a speed of 
forty miles an hour without being derailed. Mr. Gibson, another locomotive 
engineer, gave testimony to the same effect. 

After the accident one of the wheels of the tender was found to be broken. 
ïhe pièce was broken ont of the flange, and was about 14 inches long. The 
break was a fresh one. The testimony of plaintifE in error tended to show 
that the break occurred after the wheel left the rail. The testimony of dé- 
fendant in error tended to show that the break occurred before the wheel left 
the rail. 

Certain witnesses called by plaintiff in error testified as follows relative 
to the speed of the train at the time of derailment in comparison with the 
usnal speed of the train : Katie Radbaugh : "Q. How did it run [the train] 
on this day in question as eompared with the speed at which it ran on other 
occasions? A. It ran very fast, much f aster than I hâve ever noticed It be- 
fore." Marit Gronne testified : "Compared as to speed with other days when 
it [the train] went by, it was going faster the day it tipped over than at other 
times. I cannot remember that I ever saw aiiy train go by before as fast as 
thls." Blizabeth Gunderson testified that it seemed to her that the train ran 
faster at the time in question than usual. William Coveil, the engineer on 
the train at the time in question, called by défendant In error, testified that 
the usual speed of the train with a heavy load as the train passed down by 
the charcoal kilns and over the bridge was bctween 30 and 33 miles an hour. 
The derailment occurred at the lowest point of the track between two hills, 
and at the nilddle point of the cnrve herein referred to. The engine was a 
42-ton engine, with hauling capacity of 450 tons. The load on the cars at time 
of derailment was 160 tons. 

The défendant Introduced évidence which tended to eontradlct the évidence 
of plaintiff in error. The deceased, William B. Rickerd, had been fireman for 
défendant in error between four and five years on this same road, performing 
the same kind of service, including the manner of operating the engine, and 
during this time had made two trips a day over this same pièce of road. At 
the close of ail the évidence the défendant in error moved the court to direct a 
verdict in its favor, which motion was granted, and the case la now hère on 
exception to such ruling. 

Frank D. Larrabee (Mathias Baldwin, on the brief), for plaintifi! \n 
error. 

Pierce Butler (Thomas Wilson, on the brief), for défendant in error. 

Before HOOK, Circuit Judge, and CARLAND and POLLOCK, 
District Judges. 

CARLAND, District Judge, after stating the case as above, delivered 
the opinion of the court. 

The question presented by the record is whether, under the law of 
Wisconsin and the gênerai law of négligence, a case is presented for a 
jury where it is shown that a train consisting of eight freight cars, a 
passenger coach, locomotive engine, and tender was run on a down 
grade on a rough track, the engine operated baekward, at the rate of 
f rom 35 to 40 miles an hour to a point where the track curves^ and where 
it commences rapidly to ascend an up grade, with breakage of the wheel 
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of the tender, deraîlment of the engine and cars, and the killing of de- 
ceased as incidents of the trip. There can be Ijut one answer to the 
question. It certainly présents a question for the jury, unless there is 
some rule of law which will prevent a recovery. It is urged in this case 
that there can be no recovery, because, as matter of law, the deceased 
must be held to hâve assumed the risks and hazards of his occupation 
on account of his service with the railway company as fireman on the 
same road, in the same kind of service, for four or five years prior to the 
accident. When Rickerd entered upon or continued in the employment 
of the company, he assumed ail the risks and dangers of his occupation, 
which were known to him, and ail which a reasonably prudent man in 
his situation would hâve known. In the case of Chicago G. W. Ry. Co. 
V. Price, 97 Fed. 431, 38 C. C. A. 24-7, this court declared the law as 
follows : 

"Tlie rule Is that the danger from the defects of the rallroad or machinery 
furnished the employé must hâve been so obvions and threatening that a 
reasonably prudent man In his situation would hâve avoided them, in order to 
charge the injured servant with contributory négligence because he continued 
in the discharge of his duty, and therebv assumed the risUs. Railway Co. v. 
Jarvl, 10 U. S. App. 439, 450, 3 C. C. A. 433, 437, 53 Fed. 65, 69 ; Kane v. Rail- 
way Ce, 128 U. S. 91, 94, 9 Sup. Ct. 16, 32 L. Ed. 339 ; Eailroad Co. v. McDade, 
135 U. S. 554, 570, 573, 10 Sup. Ct. 1044, 34 h. Ed. 235; Cook v. Railway Co.. 
34 Minn. 45, 24 N. W. 311; Myers v. Iron Co., 150 Mass. 125, 22 N. E. 631, 15 
Am. St. Rep. 176." 

We must not lose sîght of the fact, however, that the danger to which 
the deceased was subject under the circumstances detailed in the évi- 
dence resulted from a combination of alleged négligent acts on the part 
of défendant and its engineer. Neither one, perhaps, standing alone, 
would hâve caused the accident, but the rough and uneven track, the 
excessive speed, the running of the engine backward, the curved track 
at the bottom of a steep down grade where the track commenced a sharp 
up grade, ail taken together, it is alleged, caused the derailment. Can 
it be said as a matter of law that by his service for four or five years as 
fireman deceased knew the danger to him of thèse combined acts of nég- 
ligence, or that a reasonably prudent man in his situation would hâve 
known it? It is noticeable that both sides at the trial placed upon the 
stand expert witnesses as to the danger attendant upon operating an en- 
igine backward at the rate of speed and under the conditions shown by 
the testimony in this case. We think the question as to whether the de- 
ceased knew, or as a reasonably prudent man ought to hâve known, the 
danger of breaking the flange of the wheel and derailment by reason of 
the existence of the alleged acts of négligence, should hâve been submit- 
ted to the jury, especially in view of the testimony that the speed of the 
train at the time of the accident was greater than usual. This testimony 
cannot be brushed aside as of no weight, as its weight or the credibility 
of the witnesses is not for the court, but for the jury, to détermine. The 
witnesses who testified that the speed of the train was from 35 to 40 
miles an hour, and the witnesses who testified that the speed was fastev 
than usual, corroborate each other, as the engineer called by the défend- 
ant testified that the usual speed was 30 to 3û miles an hour. We think 
that the évidence left the extent of the knowledge of deceased of the 
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danger to which he was exposed by the alleged acts of négligence of 
the railway company too indefinite and uncertain to warrant the trial 
court in withdrawing the question of his assumption of this danger from 
the jury. 

The trial court assumed that there was no évidence as to the bad con- 
dition of the track, except the use of slag for ballasting, and, as slag 
was used by other railroad companies for ballasting, there was no want 
of ordinary care in the use of it in the présent case. The assumption as 
to what the évidence showed, as well as the légal conclusion drawn 
therefrom, vi^as erroneous. What a well-conducted railroad company 
may use for ballast may be évidence relevant to the issue of négligence, 
but the plaintiff had the right to hâve her case tried by a court of jus- 
tice, and not by some other railroad company. The trial court, again, 
said that, notwithstanding the testimony of some of plaintifï's witnesses 
that in their opinion it was unsafe to run an engine backward faster than 
15 or 18 miles an hour, it was customary among very many railroads to 
run engines with the tenders in front at much higher rates, and that 
whatever is customary on well-conducted roads is not négligence. This 
was an erroneous view of the case, as it took a disputed question of 
fact from the considération of the jury, and announced a mistaken view 
of the law of négligence. The final arbiters of what shall constitute 
négligence under a particular state of facts are the courts of justice, and 
they cannot abdicate this function in favor of any one. In this class 
of cases the law fixes the standard ; the question always being : "What 
would a reasonably careful and prudent man, in the exercise of 
ordinary care, hâve donc under like circumstances ?" Evidence 
of what other well-conducted railroads do in the opération of en- 
gines backward may, in a proper case, be relevant; but other rail- 
roads cannot, by their custom, deprive the plaintitï in error from hav- 
ing the question as to whether the opération of the engine backward un- 
der the conditions which she claims existed in this case, and in face of 
the fact that she introduced évidence that to so operate them faster than 
15 to 18 miles an hour is dangerous, and that to so operate them is not 
as safe as to operate them in the regular way, submitted to a jury for dé- 
termination. The trial court was also of the opinion that there was not 
sufïicient évidence to warrant the jury in fînding that the derailment was 
caused by any other cause than the breaking of the flange of the wheel 
on the tender, and, as there is no complaint made as to any négligence in 
regard to the wheel, there could be no recover.y. The proximate cause 
of the derailment in this case was for the jury, and the testimony left 
that question in doubt, but the plaintiff in error had the right to claim, as 
a reasonable inference from the évidence, that the acts of alleged négli- 
gence on the part of défendant in error broke the flange of the wheel 
of the tender. It would not be an improbable thing, and certainly nol 
impossible. 

The judgment of the trial court must be reversed, and a new trial or- 
dered. 
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TAGGART v. REPUBLIC IRON & STEEL CO. 
(Circuit Court of Appeals, Sixth Circuit November 13, 1905.) 

No. 1,415. 

1. Rah^boads — Ohio Statute Requibing Blocking of Frogs — Peivate SwrrcH- 

ES. 

A mannfacturing company, maintaining in Its yards a number of traclis 
and a ewiteb englne for its use in shifting freiglit cars, is uot a "railroarl 
corporation operating a raiiroad or part of a rnilroad." within tlie mean- 
îng of 93 Oliio Laws, p. 342, requirlng sucti raiiroad corporations to block 
their frogs. 

[Ed. Note. — Duty to block switches, sèe note to Hauss v. Raiiroad Co., 
46 C. C. A. 98.] 

2. Mastee and Servant — Action foe Injtjby to Switchman — Questions fob 

JUET. 

Plaintiff was employed as a switchman in tlie yards of défendant, a 
manufacturing company, and in stepping betweeu slowly moving cars to 
uncouplè tlie saine, after the automatlc coupler failed to work, bis foot 
canght in an unbloeked frog, and lie was injured. Tbere was testimony 
that tbe couplers on a large number of cars switched in tbe yards would 
not work, and tbat it was customary in sucb case, and In fact often nec- 
essary, for the switchman to go between the cars ; and there was no rule 
prohibiting It. Plaintiff bad worked tbere but 12 days, and testifled, with- 
Dut contradiction, tbat he did not know tbe frogs were unbloeked, because 
they were covered with cinders. Ueld, that tbe question whether plain- 
tiff was négligent in attempting to make tbe coupling as he did, and aiso 
the question whether, if so, hls négligence was a proximate cause of lils 
Injury by reason of the unbloeked frog, were questions for the jury. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohib. 

King & Tracy and Marshall & Fraser, for plaintiff in error. 
Richard Jones, Jr., and Holbrook & Monsarrat, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit to recover damages for 
Personal injuries (the loss of a foot) sufïered by the plaintiff while in 
the employ of the défendant as a yard switchman. The court directed a 
verdict against the plaintiflf, on the ground that the testimony showed 
he was guilty of contributory négligence. The case is hère upon the 
question whether it was one for the jury. 

The accident took plaeîe on August 8, 1903. Taggart, the plaintiff, 
was then 35 years old, and had been employed by the steel company 
about 12 days. Before that time, he had been employed some 3 years 
as a brakernan in yard and road service. The company owns and opér- 
âtes a rolling mill near Toledo, Ohio, and in connection with it a number 
of tracks and switches in the yard which incloses its plant. On thèse 
tracks it opérâtes a pony or switch engine for convenience 'in shifting 
freight cars; For this purpose it employs an engineer and a switchman. 
On the day of the accident, the plaintiff and the engineer were engaged 
in switching cars in the yard. Three box cars were attached to-the en- 
gine. It was necessary for the plaintiff to eut off two of thèse cars by 
uncoupling them. The cars were moving at the rate of from two to 
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four miles an hour. The cars to be uncoupled were each provîded with 
an automatic coupler. The plaintiff was on the west side of the train, 
the same side as the engineer. There was testimony tending to show it 
was necessary for him to be hère, because only from this side could he 
signal the engineer, and because a sand bin and other obstructions came 
so close to the track on the other side as to prevent an approach to the 
cars there. Walking along as the train moved, the plaintiiï two or three 
times attempted to uncouple the cars by the use of the lever of the auto- 
matic coupler, but it would not work. He says the chain was so long it 
would not Hft the pin. At any rate, failing to uncouple the cars by the 
use of the automatic coupler, he stepped between them for the purpose 
of lifting the pin with his hand. As he stepped in, his foot was caught 
in an unblocked f rog and crushed and mangled by the moving car before 
he could extricate it. The testimony was conflicting as to whether the 
cars could hâve been safely uncoupled while standing still. The en- 
gineer, who had had no expérience as a switchman, thought they could. 
The plaintifï and other switchmen said they could not. The court took 
the view that, since the cars were equipped with automatic couplers, the 
switchman was bound to uncouple them without going between them, 
and, if there were obstructions on the other side, he should hâve sig- 
naled the engineer to move the cars further up, and then hâve gone 
around and tried the coupler on the other side. Since he did not do this, 
but took "the more dangerous way," he was guilty of contributory nég- 
ligence. Respecting the testimony of the plaintiff that it was the custom 
in that yard to uncouple by hand while the cars were in motion when the 
automatic coupler would not work, the court said that no custom of that 
sort could change the inhérent négligent character of the act of unnec- 
essarily going between the cars when they were moving. 

1. Counsel discussed the question whether the Ohio statute requiring 
railroad companies to block their frogs did, or did not, apply to the de- 
fendant. The act in terms applies to "every railroad corporation oper- 
ating a railroad or part of a railroad in this state." 93 Ohio Laws, p. 
342. Failure to comply with the act subjects the railroad corporation to 
a punishment by fine. Although, by the law of Ohio, a manufacturing 
Company may construct a railroad, when such purpose is stated in its 
articles of incorporation (Rev. St. § 3866), and with respect to it is 
made subject to the gênerai railroad laws of the state, we are not satis- 
fied that the yard tracks and switches, operated by the défendant in the 
manner we hâve described, come within the intent and meaning of this 
statute. U. S. v. Harris, 177 U. S. 305, 20 Sup. Ct. 609, 44 L. Ed. 780. 
They do not seem to us to constitute a railroad or make this manufac- 
turing Company a railroad corporation under the law of Ohio. We 
might as well hold that every private switch constitutes a railroad and 
makes the person or company owning and operating it a railroad corpo- 
ration. Thèse yard tracks are nothing more than private switches and 
were only used as such. There were some 10 frogs in this yard, ail un- 
blocked, and covered with cinder, so their character was not open and 
obvions. The failure to block them, if not négligence as a matter of law 
under the Ohio statute, might hâve been held by the jury to be négli- 
gence in fact under ail the circumstances. 
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S. The real question in the case, as submitted to us, is whether tlie 
court was correct in holding that the plaintiff had been guilty of con- 
tributory neghgence ill stepping between the cars. We think the court 
was not ; that the rule. laid down in the case of L. E. & W. R. R. Co. v. 
Craig, 73 Fed. 643, 19 C. C. A. 631, and Id., 80 Fed. 488, 25 C. C. A. 
585, required the submission of the question to the jury. Taggart had 
been employed in the yard only 10 or 12 days. He was not informed 
that the frogs were unblocked. He says he did not know they were 
unblocked, that the cover of cinder concealed their character, and there 
was nothing to contradict him, except an inference — the inference that 
because he was working there he must hâve noticed their character. In 
answer to this, it might be said that, having worked where the frogs 
were required by law to be blocked, he would naturally présume, without 
examination, that thèse frogs were blocked. The company had no rules 
to regulate his work. In the Craig Case there was a rule forbidding em- 
ployés to go between the cars when coupling or uncoupling, but the 
plaintiff was permitted to show that the company practically abrogated 
or abandoned the rule by acquiescing in its constant violation. In the 
présent case there was no rule, and there was testimony tending to show 
that it was usual and customary for the switchman to step in and lift 
the pin when the automatic coupler would not work, although the cars 
were in motion. The yard boss testifiêd to this. There was also testi- 
mony of a substantial kind, tending to show it was not only customary, 
but, as a practical thing, necessary and proper, for the plaintiff, under 
the pectiliar circumstances presented to him, to step in for the purpose 
of lifting the pin ; that he had to work on that side, both to signal the 
engineer and because there were obstructions on the other ; and he had 
to uncouple the cars while moving because they could not be uncoupled 
when standing still without unreasonable difhculty and delay, if not dan- 
ger. To the suggestion that the présence of the automatic couplers 
changed the situation, it may be said that such a coupler to be effective 
must work. The uncontradicted testimony was that this coupler would 
not work' and there was testimony to the effect that 80 per cent, of the 
couplers tried in the yard would not work. It may hâve been that the 
cars used there did not corne under the fédéral act. That act, as we hâve 
held, is limited to cars used in Interstate commerce. U. S. v. Geddes, 
131 Fed. 453, 65 C. C. A. 320, But, however that may be, a car with 
an automatic coupler that will not work is to ail intents and purposes a 
car without an automatic coupler, and the switchman must handle it in 
the old way, dangerous though that may be. 

This brings us to another considération, whether, if Taggart was 
négligent in stepping in to lift the pin, such négligence contributed di- 
rectly to^ his injury ; in other words, whether he should hâve anticipated 
the accident which befell him. Ought he to hâve forseen the unblocked 
frog? The record does not show that the cars were moving at a speed 
dangerous in itself. If Taggart, in stepping in, had stumbled and had 
been run over, or in lifting the pin had caught his hand and had it 
crushed, it might well be said that thèse were contingencies he should 
hâve anticipated, and that his négligence in exposing himself to such 
dangers was the proximate cause of his injury ; but there was testimony 
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tending to show that he had no reason whatever to apprehend the dan- 
ger of the unblocked frog. That was a danger to which he would hâve 
equally exposed himself in walking ahead of a moving train or in going 
around it to get to the other side. Both thèse things switchmen fre- 
quently hâve to do. In the Craig Case it was held that this question of 
proximate cause was one for the jury. 73 Fed. 6i2, 646, 19 C. C. A. 
631. 

Being of the opinion that the case was one for the jury, the judgment 
is reversed, and the case remanded for a new trial. 



CHICAGO GREAT WESTERN RT. CO. v. CROTTY. 
(Circuit Court of Appeals, Eiglith Circuit. October 6, 1905.) 

No. 2,003. 

1. Négligence— Peesonal Injtjry — Assomption or Risk and Contributory 

Négligence May Akise out of Same Facts. 

Wliile assumption of risl£ and contributory négligence rest upon différent 
gronnds and are distinct and iudeiiendent def enfles, tliey are not neces- 
sarily incompatible, but may and sometimes do arise out of the same facts, 
as wbere tbe danger is not only Isnown or obvious, but injury therefrom Is 
so imminent that no person of ordinary prudence would assume the risU. 

2. Masteb and Servant — Servant Acting tjnder Direction op Supeeiok. 

Wbere a servant knows and appréciâtes the danger of the act vi'hich ho 
undertakes, he does not any the less assume tbe risk of injury or become 
chargeable with contributory négligence, as the case may be, because ho 
undertakes it under the direction of bis superior. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Serv- 
ant, §§ 649, 781.] 

3. Same — Staking of Cae. 

A brakeman, who, in the absence of an emergenc.y .lustifying bis action, 
participated In staking a car with full knowledge and appréciation of the 
danger, assumed the risk of injury, altbough the conductor may bave been 
négligent in directlng that tbe car be staked when there vi'as another and 
safe metbod of accomplishing the same resuit, and in directiug the use 
of an engine and train in the process of staking when the use of tbe en- 
gine alone was reasonably possible and less dangerous; and, wbere the 
danger was so imminent that no person of ordinary prudence would bave 
assumed the rlslî, tbe bral<eman was also guilty of contributory négligence. 

4. Same— lowA Statute— Négligence op Oo-13mployé on Railroad— Assump- 

tion OP Risk. 

Tbe statute of lowa (Code 1897, § 2071) abrogates in respect of the 
"use and opération of any railway" the common-law rule that an employé 
by his contract of employment assumes tbe risk of injury from tlio future 
négligence of a fellow servant; but it does not affeet tlie rule that, wbere 
an employé undertakes an act tbe danger of wliich is obvious or actually 
known to him, and is inhérent in the act itself or in the particular mau- 
ner in which it is to be perforiiied, he assumes tiie risk of injury. and this. 
altbough the danger may bave arisen from the prior négligence of a co- 
employê. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 

Thomas D. Healy (M. F. Healy, D. M. Kelleher, A. G. Briggs, and 
John L. Erdall, on the brief), for plaintiff in error. 
141 F.— 58 
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H. C. Kenline and J. J. McCarthy (R. P. Roedell, on the brief), for 

défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges. 

VAN DEVANTER, Circuit Judge. This was an action to recover 
damages for tlie death ol James J. Crotty, a brakeman, which occurred 
while lie was engaged, with others, in moving a car from one of two 
parallel side traçks to the otlier over a Connecting switch by the process 
of staking, a term which indicates that the car was being pushed toward 
and over the switch by means of a pôle placed between the car and a 
moving engine or train on the other track. The only négligence char- 
ged against the défendant which the évidence tended to sustain was 
that staking, although known to be dangerous, was resorted to when an- 
other and entirely safe method of moving the car was reasonably open, 
and that an engine and train were used in the staking when the use of 
the engine alone was reasonably possible and was known to be attended 
with less danger. That this constituted actionable négligence is not 
questioned. The défenses were assumption of risk and contributory 
négligence. The défendant, conceiving that both were conclusively 
established by the évidence, requested that the jury be instructed to re- 
turn a verdict in its favor. The request was denied, and that ruling is 
issigned as error. 

Without conflict, the évidence, and more especially that fôr the 
plaintiff, established thèse facts : A train crew, in which the deceased 
was a brakeman, had just brought a freight train, consisting of an en- 
gine and about seven cars, from Qarion, lowa, to one of two side 
tracks in the defendant's switching yards at Coulter, in that state, 
when the station agent requested the crew to move a loaded coal car 
to that side track from the other one over a Connecting switch. The 
crew, with the aid of a section gang, pushed the car by hand until it 
became stalled in a frog, or by ice which had formed in places along 
the rails. Under the conductor's direction the process of staking was 
then undertaken. The deceased procured an ordinary fence post from 
near by, placed one end of it against the caboose, which was the rear 
car in the freight train, and held the post so that the other end would 
come in contact with the coal car as the train moved backward toward 
the switch. The conductor signaled the engineer to back up, and when 
the post came in contact with the coal car the latter ran ahead a few 
feet more rapidly than the train was moving, the post slipped and fell, 
and the train was stopped at a signal from the conductor. In this first 
effort the post was applied to the corners of the cars in such manner 
that the deceased was not upon either track, but that was changed at 
the conductor's direction. One end was placed in the hollow of the 
coupler of the caboose, where it would not slip so easily, and the deceas- 
ed took a position on the track in the rear of the caboose, or rather in 
front of it, considering the direction in which it was to move. The train 
was again put in motion, but the résistance offered by the coal car, by 
reason of the ice which had formed in places along the rails, was so 
variable that the car ran ahead a few feet every now and then, making 
it impossible to maintain the contact. The staking proceeded and the 
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deceased walked along in front of the moving caboose, holding the 
post in position to keep it from falling as the coal car jumped from one 
icy place to another. By reason of the convergence of the tracks the 
coal car was gradually moved over in front of the caboose and the de- 
ceased came to occupy a position between the ends of thèse moving cars, 
the distance between virhich was seven feet, the length of the post. He 
remained in this exposed position, and the staking was continued, un- 
til the post slipped and fell. The cars then came together and he was 
crushed to death. The train was being moved backward as slowly as 
it well could be, and when the post slipped the engine was promptly 
stopped at an emergency signal from the conductor, but by reason of 
the slack in the train, which was not unusual, the caboose did not stop 
until it came in contact with the coal car. The deceased made no ob- 
jection to the staking of the car or to the part in it which was assigned 
to him. He was 28 years of âge, was intelligent and well educated, and 
had had seven or eight years of expérience as a switchman and brake- 
man. The accident occurred in the daytime. 

There can be no différence of opinion among candid, reasonable and 
impartial men upon thèse facts. The dangers which inhered in the 
process of staking were obvions and easily capable of full appréciation ; 
raore than that, they were vividly illustrated to the deceased as the 
staking progressed and before he paid the awful penalty for disre- 
garding them. He knew the particular conditions under which the 
staking was undertaken and continued. He saw and understood how 
many cars were in the train, how much slack there was in it, and how 
it was controlled, because he was one of the crew which brought it from 
the station where it was made up. He saw and understood the condi- 
tion of the track which contributed to the irregular and jerky move- 
ment of the coal car. He saw and understood what character of post 
he was using. He saw and understood that the contact with the coal 
car could not be maintained, that the post was ail that kept the cars from 
coming together and that it was inclined to slip and fall. In short, he 
knew whatever of defect there was in the method adopted, or in the ap- 
pliances used, to transfer the car from one track to the other, and what- 
ever of enhancement of the risk there was in the particular conditions 
under which the transfer was undertaken. It is idle to say that he may 
not hâve fully appreciated the dangers of the undertaking, or of his 
part in it. They were so obvious that their full appréciation was un- 
avoidable to one of his years, intelligence, and expérience. Thoughtful 
considération of the undisputed facts irresistibly leads to the conclusion 
that he participated in the staking of the car with full knovvledge and 
appréciation of its dangers and without objection, and that thereby he 
voluntarily assumed the risk of injurv. Worden v. Humeston & Shen- 
andoah Ry. Co., 72 lowa, 201, 207, 33 N. W. G39 ; Cudahv Packing Co. 
V. Marcan, 106 Fed. 645, 45 C. C. A. 515, 54 L. R. A.' 258; King v. 
Morgan, 48 C. C. A. 507, 109 Fed. 446 ; Musser-Sauntry Land. etc., Co. 
V. Brown, 61 C. C. A. 207. 126 Fed. 141 ; St. Louis Cordage Co. v. 
Miller, 126 Fed. 495, 61 C. C. A. 477, 63 L. R. A. 551 ; Glenmont Lum- 
ber Co. v. Roy, 61 C. C. A. 506, 126 Fed. 524. 

While assumption of risk and contributory négligence rest upon diî- 
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ferent grounds and are distinct and independent défenses, they are not 
necessarily incompatible, but may and sometimes do arise out of the 
same facts, as where the danger is not only known or obvions, but in- 
jury therefrom is so imminent that no person of ordinary prudence 
would assume thé risk. Musser-Sauntry Land, etc., Co. v. Brown, 61 
C. C. A. 207, 126 Fed. 141 ; St. Louis Cordage Co. v. Miller, 126 Fed. 
495, 503, 505, 61 C. C. A. 477, 484, 487, 63 L. R. A. 551. This case 
is of that character. Walking between moving cars separated by onh' 
a short distance is always attended with much and obvious danger. 
The deeeased was walking between moving cars; more than that, he 
was attempting to hold in place between them an unwieldy fence post 
which required such use of his arms and of the strength of his body as 
to impair his capacity to use them quickly and freely for his protection. 
The irregular and jerky movement of one of the cars made his task al- 
together uncertain of accomplishment. If the post slipped, as it was 
likely to do at any moment, it would be most diffîcult for him to extri- 
cate himself from his position before the gap between the cars was 
closed, and, failing in this, he would almost certainly receive serions in- 
jury if he did not lose his life. The danger was therefore imminent as 
well as obvious ; so much so that no person of ordinary prudence would 
hâve assumed the risk. By its assumption the deeeased manifested a 
recklêss disregard of his own safety, and was guilty of contributory 
négligence. 

But it is said that his participation in the staking of the car was not 
voluntary because it was at the direction of his superior ofïîcer, the con- 
ductor, The premise is correct, but the conclusion does not follow. 
The deeeased knew and appreciated the danger, and in that respect 
stood upon an equal footing with the conductor. Yet he complied with 
the latter's direction without objection when he could bave complied or 
not as he chose. The law adjudges such action to be voluntary. It is 
well settled that where a servant knows and appréciâtes the danger of 
the act which he undertakes he does not any the less assume the risk of 
injury, or become chargeable with contributory négligence, as the case 
may be, because he undertakes it under the direction of the master's 
représentative. Gorman v. Des Moines Brick Mfg. Co., 99 lowa, 257, 
364, 68 N. W. 674 ; Kean v. Détroit Copper & Brass Rolling Mills 
(Mich.) 33 N. W. 395, 400; Toomey v. Eurêka Iron & Steel Works 
(Mich.) 50 N. W. 850 ; Showalter v. Fairbanks (Wis.) 60 N. W. 257; 
Writt v. Girard Lumber Co. (Wis.) 65 N. W. 173 ; Bradshaw v. Louis- 
ville & N..R. Co. (Ky.) 21 S. W. 346; Linch v. Sagamore Mfg. Co., 
143 Mass, 206, 9 N. E. 728; Wescott v. N. Y. & N. E. R. R. Co., 153 
Mass. 460, 27 N. E. 10; Reed v. Stockmeyer, 20 C. C. A. 381, 384, 388, 
74 Fed. 186 ; Railroad Co. v. Jones, 95 U. S. 439, 443, 24 L. Ed. 506. 
The last case was one in which the plaintiff was injured in a collision 
while riding on the pilot of a locomotive. He sought to excuse his act 
in occupying such an exposed position by évidence tending to show that 
he and other employés of the défendant were about to be conveyed from 
their place of work by a train consisting of a locomotive and box car, 
when the defendant's représentative told them to jump on anywhere as 
they were behind and must hurry, and that in response to this direction 
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the plaintiiï and others took a position on the pilot of the locomotive. 
Of this it was said by the court : 

"The knowledge, assent, or direction of the company's agents as to what he 
did is immatefial. If told to get on anywliere, that the train was late, and 
that he must hurry, this was no justification for taking such a risli. As well 
might he hâve obeyed a suggestion to ride on the coweatcher, or put himself 
on the traclv before the advancing wheels of the locomotive. The company, 
though bound to a high degree of care, did not insure his safety. He was not 
an infant nor non compos. Tlie liability of the company was conditioned upon 
the exercise of reasonable and proper care and caution on his part. Without 
the latter the former could not arise." 

Gorman v. Des Moines Brick Mfg. Co., supra, was a case where the 
plaintifï was injured while attempting to loosen, with a wrench, a 
greasy burr on vibrating machinery. The wrench slipped and his hand 
was caught in revolving cogwheels. He sought to excuse his act in at- 
tempting to remove the burr without stopping the machinery by testi- 
mony to the effect that the defendant's représentative directed him to 
keep the machinery running and not to stop it. The trial court held that 
the plaintiff was guilty of contributory négligence and directed a verdict 
for the défendant. In disposing of the claim that the plaintifï acted in 
obédience to the direction of his superior, it was said by the Suprême 
Court of lowa : 

"But \f it be coneeded that the plaintiff was given spécifie directions to do 
the act in the manner he did, or that he was justified in believing that such 
were givcn him, yet we are not prepared to say that the court was in error 
in sùstaining the defendant's motion. Plaintiff testified that when he attempt 
ed to loosen the nut, the machine was vibrating, so that the wrench he was 
using was liltely to slip off, and that he knew that if it did slip off, his haud 
would go into the revolving cogwheels, which were not more than flve inches 
from his hand. Now, it seems to us that the danger was so manitest as to pre- 
vent a reasonable, prudent, and cautions man frora risliing it, even upon an 
order from his superiors in atithority. It is wel! settled that while obédience 
to an order from a superior authority wlll, as a rule, relieve one from tlie 
charge of contributory négligence, yet, when the act to be done is so reckless 
or obviously dangerous as that no reasonably prudent man would hâve un- 
dertaken it, the order from the superior will be no excuse. Plaintiff was 
familiar with the dangers attendant upon the use of the wrench so close to 
the moving cogwheels, as was the defendant's superintendent, and in obeyiiif: 
the orders given him, if it be coneeded any were given, he assumed the rislvs 
incident to the performing of his task." 

The contention is also made that the deceased's participation in the 
staking of the car was not voluntary or négligent because he was act- 
ing in an emergency or under circumstances when he was not free to 
refuse obédience to the conductor's direction, and in support of this 
contention référence is made to Kane v. Northern Central Ry. Co., 12h 
U. S. 91, 94, 9 Sup. Ct. 16, 17, 32 L. Ed. 339, where it was said: 

"An employé upon a railroad train, llkely to meet other trains, owes it to 
the public, as well as to his employer, not to abandon his post unnecessarily." 

But as it was an essential part of the plaintiff's case that the staking 
of the car was itseif unnecessary, or that the use therein of more of the 
freight train than the engine was unnecessary, and as both of thèse mat- 
ters are shown to hâve been apparent, it is not open to the plaintifï to 
say that compliance with the conductor's direction was a duty owing to 
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the public or to the défendant. Moreover, the coal car was net part of 
the freight train, or intended to be made so, and it is a necessary con- 
clusion frôrti the évidence that noncompliance with the conductor's di- 
rection would riot hâve been an abandonment of the deceased's post as 
a brakeman of the freight train, would not hâve interfered with the 
progress of that train toward its destination, and would not hâve sub- 
jected either life or property to danger, but at most would hâve led to the 
adoption of a safer method of transferring the coal car from one point 
in the defendant's yards to another. 

The claim is also made that under the statute of lowa (Code 1897, § 
2071), as interpreted bythe Suprême Court of that state in Phinney v. 
IlHnois Central Ry. Co., 122 lowa, 488, 98 N. W. 358, the deceased did 
not assume the risk of injury from obédience to a négligent direction of 
the conductor because the latter was a f ellow servant. Careful ex- 
amination of the statute, the case cited and other décisions of the same 
cdurt, discloses that, so far as the statute is applicable to the présent 
case, its only effect is that of attributing the négligence of the con- 
ductor to the défendant. It abrogates, in respect of the "use and opér- 
ation of any railway," the common-law rule that an employé, by his 
contract of employment> assumes the risk of injury from the future 
négligence of a fellow servant; but it does not affect the rule that 
where an employé voluntarily undertakes an act, the danger of which is 
at the time obvious or actually known to him, and is inhérent in the act 
itself or in the particular nianner in which it is to be performed, he 
assumes the risk of injury therefrom. In the case cited a railroad em- 
ployé was injured in a collision caused by the négligence of a train dis- 
patcher of which he neither had nor could hâve had any knowledge 
prior to the injury, while in the présent case the négligence of the con- 
ductor was an existing fact or condition with knowledge and apprécia- 
tion of which the deceased elected to participate in the staking of the 
car and to chance the danger from which the injury ensued. This dis- 
tinction is clearly recognized in the décisions of the Suprême Court of 
the State. Thus, in Pearl v, Omaha & St. Louis Railroad Co., 115 
lowa, 535, 88 N. W. 1078, where the death of a brakeman was caused 
by the négligence of the conductor in failing to set the brakes upon a 
detached portion of his train, of which the brakeman could hâve had 
no knowledge at the time, it was held that there was no assumption of 
the risk because, as was said, a railroad employé "never, under our 
statute, assumes the risk of the future, unanticipated négligence of his 
co-employé." And in Cowles v. Chicago, Rock Island & Pacific Ry. 
Co., 102 lowa, 507, 71 N. W. 680, where a railroad employé was injured 
by going in front of a moving engine to adjust a turntable, when the en- 
gine had almost reached the turntable and was moving with substan- 
tially unchecked speed, it was held that he assumed the risk of injury, 
although it arose primarily from the négligence of a co-employé whose 
duty it was to stop the engine and wait for a signal indicating that the 
turntable was adjusted. It was said in that case: 

"Under the repeated adjudications of tliis court, recovery cannot be had 
when one voluntarily exposes hiniself to danger of which he knows, or might 
hâve known by the exercise of ordinary care." 
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That the statute relied upon does not prevent an assumption of the 
risk in instances like the présent, where the danger, though arising h-om 
négligence, is known and appreciated, is also shown in the case of Mar- 
tin V. Chicago, Rock Island & Pacific Ry. Co., 118 lowa, 148, 153, X58, 
91 N. W. 1034, 59 L. R. A. 698, 96 Am. St. Rep. 371. 

Another lowa statute requires that in every railroad train there shall 
be "a suflfîcient number of cars with some kind of efficient automatic 
or power brake to enable the engineer to control the train without re- 
quiring brakemen to go between the ends or on the top of the cars to 
use the hand brake," and in respect of violations of the dutv so imposed 
abolishes the défense of assumption of risk. Code 1897, §§ 2082, 2083. 
It is now said that this statute was violated in making up the freight 
train, and that this contributed to or caused the injury. But no such 
contention appears to hâve been insisted upon in the Circuit Court, and 
of course it cannot be made in this court in the first instance. The péti- 
tion contains no référence to the statute, to the absence of automatic; or 
power brakes from any of the cars, or to any inability of the engineer 
to properly control the train. Some évidence was introduced respecung 
the number of cars equipped with such brakes, the manifest purpose of 
which was to show the amount of slack in the train, and nothing more ; 
but there was no évidence as to what proportion or number of the cars 
should hâve been so equipped to enable the engineer to exercise the 
prescribed measure of control over the train. Whether, therefore, the 
statute is applicable to a case in which the injury for which recovery is 
sought did not resuit from going between or on top of the cars to use 
hand brakes need not be considered at this time. 

As it foUows from what bas been said that the court erred in refusis>g 
to direct a verdict for the défendant, the judgment is reversed, wiiU a 
direction to grant a nevv trial. 



TOWER LDMBER CO. v. BRANDVOLD. 
(Circuit Court of Appeals, Eighth Circuit October 9, 1005.) 
No. 2,079. 

Master and Servant — Injuet of Servant — Contributoey Négligence. 

Plalntiff was In the euiploy of défendant lumber company, and was sent 
out as one of a crew over a prlvate logging railroad owned by défend- 
ant. TlJte train was run bacliward, pushing in front some logging cars, 
baok of whieh, next to tlîe tender, was a flat car provided for the men 
and tools. The road was rough and Ukely to be obstructed by fallen trees 
and stones. Plaintiff, with some others, was sent forward at one point 
to remove an obstruction from the tracli, and In returning, instead of going 
upon the flat car with the other men, toolî a position on the front logging 
car, sltting on the end of a cross timber projecting beyoud the siile of 
the car, which was merely a skeleton car for carrying logs. In going 
down a grade the car was derailed and plalntiff was injured; none of 
those on the flat car recelving injury. Held, that the injury was due 
to plalntiff's own négligence and recklessness in unnecessarllv taking a 
position of obvious danger, which was not justified or excused by the 
fact that it was acquiescod in by the foreman, and for which défendant 
was not liable. 

\TA. Xf'tp.— For cases in point, see vol. 34, Cent Dig. Master and Setv- 
aat, $ii W6, 7ô-i.J 
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In Error to the Circuit Court of the United States for the District 
of Minnesota. 

H. H, Grâce, for plaintiff in error, 

Jofin Jenswold, Jr., for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. Thiis action was instituted by John Brand- 
vold, défendant in error, hereafter called plaintiff, against the Tower 
Lumber Company, défendant, to recover damages sustained by him by 
reason of the négligence of défendant in carelessly operating a loggiug 
train and maintaining an unsafe track over which the train was operat- 
ed. The answer consists of a gênerai déniai and plea of contributory 
négligence. 

The facts as disclosed by the record are thèse: The défendant, 
owning Ia,rge tracts of timber land near Bear Head Lake, in 
Minnesota, constructed a sawmill and built a logging railroad Connect- 
ing the Duluth & Iron Range Railroad with its mill and thence, by 
tracks and spurs, through the timber as occasion required. This road 
was not for public use in the carrying of freight or passengers. It was 
exclusively a private concern used for the purpose of milling and mar- 
keting timber. A short distance from the mill was a railroad camp or 
headquarters for the men, knowh as "Camp 3." From this camp, on 
the morning of April 14, 1903, the défendant started out a logging train 
consisting of locomotive, tender, flat car, and three logging cars, going 
in the reverse order, the locomotive backing the train into the timber. 
Plaintiff and 23 other men, ail of whom were in the employ of défend- 
ant, boarded the train, taking their place on the flat car, which was 
specially provided to carry them and their working tools. The logging 
cars were about 34 feet long, composed of two longitudinal sills, and 
two cross-pieces, called "bunkers," one near each end of the car. 
Thèse bunkers consisted of a pièce of timber 9 or 10 feet long, extend- 
ing well over the sides of the track from the longitudinal sills, with an 
upper surface of 11 inches. The train went on its way about a mile, 
when, observing some stones on the track, Foreman Pierson, who was 
riding on the tender, caused the train to be stopped, and the stones to be 
removed. The train had proceeded about a half a mile further when a 
fallen tree was observed across the track and it was again stopped. 
The foreman ordered some of the men riding on the flat car to go for- 
ward and .remove the tree, and among them he wanted one, at least, 
who had an ax. Plaintiff, having an ax as required, went forward 
vi'ith tv/o or three other men to remove the tree. The tree was lifted 
off the track and ail the men except plaintiff returned to the flat car. 
Plaintiff, instead of returning to it, jumped upon the third logging car, 
which was in advance of ail others as the train was being backed into 
the timber, and took his seat on the end of the bunker near the front 
and on the left side of the cai as it was moving. Some diversity of 
views are expressed by the witnesses as to the exact place on the log- 
ging car where plaintiff sat, but the plaintiff testified as a witness in 
his own behalf and cleared up the matter. He testified substantially 
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to the efïect that he sat on the end of the bunker, with his feet hanging 
down over the end, with nothing to steady or support him except his 
bare hands pressed against the side or edge of the bunker on which he 
sat. The uncontradicted évidence is that the road was crudely con- 
structed as a logging road only, with many curves and heavy grades, 
and hable to obstruction by falling trees and stones. Plaintiff had rid- 
den on this road before, and was famiHar with the gênerai condition of 
the cars and track. After removing the tree from the track the train 
progressed about one-half a mile when it stopped, and plaintifï was call- 
ed upon by the foreman to turn a switch located there. This he did, and 
afterwards returned to the logging car and again took his seat, the 
same as already described. The train again started, and soon took a 
steep downward grade. At or near the foot of this grade it had reach- 
€d a speed, according to plaintifï's witnesses, of from 12 to 14 miles an 
hour. Plaintiff kept his seat on the end of the bunker with his face to- 
wards the side of the track, trying to steady himself by clutching the 
edge of the bunker with his hands, until the car reached the foot of the 
grade, where it was derailed and plaintiff thrown off and injured. 
There is strong évidence that plaintiff was repeatedly warned of the 
danger of riding on the bunker and ordered back to the flat car where 
ail the other workmen rode ; but this évidence is contradicted by plain- 
tiff, and accordingly cannot be considered for the présent purposes. 
None of the other workmen, who rode on the flat car, were injured by 
the accident. 

In the light of the foregoing testimony the défendant, at the end of 
the case, requested the trial court to instruct the jury that plaintiff was 
not entitled to recover, which the court refUsed to do. The controlling 
assignment of error is predicated on this refusai. In the view we take 
of the plea of contributory négligence, it is not necessary to consider 
the issue relating to defendant's négligence. In fact, for the purpose 
of this opinion, it may be assumed that there was substantial évidence 
of actionable négligence on the part of the défendant ; but if the plain- 
tiff, for want of ordinary care on his part, directly contributed to his 
injury, he cannot, on familiar principles of law, recover. 

We cannot read the évidence, consisting largely of plaintiff's own 
statements, without being irresistibly led to the conclusion that he not 
only failed to observe ordinary care, but that he displayed a reckless- 
ness and disregard for his own safety of the grossest sort. A place of 
safety was provided for him and other workmen. He knew it, and at 
first occupied it. Afterwards, when he and other men were called to 
the front of the advancing train to remove obstacles from the track and 
the work was donc and his co-employés returned to the flat car where 
they belonged, he mounted the skeleton car, and seated himself as al- 
ready seen. There is no évidence that he was ordered or requested to 
go there for the discharge of any duty in behalf of the master. The évi- 
dence in our opinion conclusively shows that he voluntarily and need- 
lessly exposed himself to danger ; that he took a position upon the log- 
ging car full of obvious péril. Any unusual jolt or mishap, in the na- 
ture of things and according to common expérience of mankind, would 
hâve dislodged him from his perilous position and subjected him to in- 
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jury. He was a full-grown man, and presumably possessed of common 
interfigence. By the use of his own sensés, even the instinct which 
prompts mèn of ordinary prudence to self-protection, he should hâve 
reaïîzed his danger and abandoned his rash and foolhardy action. In 
thèse circumstances he caiinot excuse his carelessness, as he attempts 
to do in his évidence, by saying he did not know or appreciate the dan- 
ger of the situation. Tuttle v. Milwaukee Railway, 123 U. S. 189, 7 
Sup. Ct. 1166, 30 L. Ed. 1114; King v. Morgan, 109 Fed. 446, 448, 48 
C. C. A. 507, 509 ; St. Louis Cordage Co. v. Miller, 126 Fed. 495, 513, 
6i C. C. A. 477, 63 L. R. A. 551, and cases cited. 

We think this case falls fairly within the principles laid down by this 
court in Gilbert v. Burlington Railway Co., 128 Fed. 639, 63 C. C. A. 
a7, and is fuUy covered and controlled by the following cases : Rail- 
road Company v. Houston, 95 U. S. 697, 34 L. Ed. 542 ; St. Louis, etc., 
Railway v. Schumacher, 153 U. S. 77, 14 Sup. Ct. 479, 38 L. Ed. 361, 
and Railroad Company v. Jones, 95 U. S. 439, 34 L. Ed. 506. The 
Jones Case is very similar in its facts to the one now before us. Jones 
was in the employ of the railroad company, engaged in constructing 
and repairing the roadway. The crew with which he was engaged was 
out with a train consisting of an engine, tender, and box car. When 
about to return to camp One evening, the conductor of the train told the 
men to jump on anywhere ; that they were behind time, and must hurry. 
Jones jumped on the pilot of the locomotive, and was injured while on 
the way to camp. The box car was open, and contained plenty of 
room for plaintifï and the other workmen. The court, in its opinion, 
uses the following language: 

"He [Jones] and another who rode beside him were the only persons hurt 
upon thé train. Ail those in the box car, where he should bave been, were 
unlnjured. He would hâve escaped also if he had been there. His Injury was 
due to his own reclilessness and folly. He was himself the author of his mis- 
fortune." 

In that case the Suprême Court holds that the knowledge, assent or 
direction of the company's agents as to what Jones did is immaterial. 
The court says ; 

"If told to get on anywhere, that tlie train was late, and that he must hurry, 
this Was no justification for taliing suèh a risk. As well might he bave obey- 
ed a suggestion to ride on the cowcatcber, or put himself on the track before 
the advaneing wheels of the locomotive." 

This last observation afïords a complète answer to the contention of 
plaintiff's counsel, that the request of Foreman Piérson that plaintifï in 
this case should go forward and open a,switch, was the équivalent of 
recognizing his right to be upon the logging car. If the company's 
agents could not, by their direct assent, justify the plaintiff's riding upon 
the logging car when no business of the company dictated or requir- 
ed such exposure, certainly the request that plaintiff should get off the 
car and open the switch would afford no justification by implication. 
See Chicago Great Western Ry. Co. v. Crotty (decided at this term) 
141 Fed. 913. 

After attentive considération of ail the évidence we are of opinion 
that plaintifï was guilty of négligence which directly contributed to his 
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injury, and that his conduct was such that ail reasonable men, in the ex- 
ercise of unbiased and impartial judgment would so say. Such being 
the case, the trial court should hâve directed a verdict for the défendant. 
Gilbert v. Burlington Ry. Ce, supra. For failure to do so the judg- 
ment must be reversed and a new trial granted. It is so ordered. 



AMEEICAN BRAKE BEAM CO. r. PUNGS. 

(Circuit Court of Appeals, Seventh Circuit January 20, 1905.) 

No. 1,092, 

OoNTEACTS — Legality — Resteaint of Tbade. 

A contract recited that plaintiff, who was the patentée of an invention 
relating to brake beams, for the considération of $10,000 to be paid him, 
had assigned to défendant, which was a corporation engaged in the manu- 
facture of brake-beams, a certain patent and a pending application for a 
second and provided that plaintiff during the life of the patent should 
not become connected with any company manufacturing or selling brake- 
beams in the United States either as offlcer, employé or shareliolder but 
reserved to him the right to terminate such part of the contract at any 
tlme by refunding the considération paid him by défendant. Helê, that 
such agreement to remain out of the brake-beam business did not render 
the contract unlawful as one in restraint of trade and compétition or cre- 
ating a monopoly and that plaintiff could maintain an action thereon to 
recover the stipulated considération. 

[Ed. Note. — For cases in point see vol. 11, Cent. Dig. Contracts, §| 550- 
553.J 

In Error to the Circuit Court of the United States for the Northern 
Division of the District of Illinois. 

The action in the Circuit Court was on a wrltten agreement t>etween Pungs 
and the Brake Beam Company, wherein the Brake Beam Company, for certain 
considérations therein named, agreed to pay Pungs the sum of ten thousand 
dollars, crédit being given for two thousand, flve hundred dollars already paid. 

The défense was the gênerai issue, with notice of spécial défenses. 

At the trial, on motion of the plaintiff, a verdict for the plaintiff for the 
sum of nine thousand, one hundred and thirty-flve dollars, and forty-one cents 
was returned ; and on this verdict, af ter motion for new trial was overruled, 
judgment was entered. Upon the refusai of the court to grant a new triai"; 
upon the court's direction to the jury to return a verdict for the plaintiff; and 
upon the exclusion of certain évidence offered on the trial by défendant, the 
principal errors complained of are assigned. 

The évidence showed, that beginning in 1886 as an inventer, and 1887 as a 
manufacturer, Pungs was in the metallic brake-beam business until 1892, 
when with others, he organized the American Brake Beam Company, which 
took over, along with other companies, his previous company. Of the Ameri- 
can Brake Beam Company, Pungs was a stockholder and the manager until 
1894, when selling his stock to Henry D. Laughlin, the latter became gênerai 
manager of the company. Until 1897, however, Pungs remaiued in the employ 
of the company, superintending Its busimiss at Détroit, Michigan. On this 
latter date he was discharged. 

January 19th, 1899, one of the contracts sued upon was executed In writing 
as foUows: 

An agreement between Wm. A. Pungs of the city of Détroit, in the state of 
Michigan, and the American Brake Beam Co., a corporation under the laws of 
the state of Illinois, whose chief or home office is in the city of Waukegan, in 
said state. 
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Wltnesseth; In considération of the mutual agreements of the parties, as 
herein expressed, they agrée as f ollows : 

Ist : Under the date of June 28th, 1898, letters patent No. 606,298 were issued 
f rom the patent office of the United States to said Pungs, covering the brake 
beam therein described. His application for a patent on another brake beam 
has been allowed by the patent office, as per notice to him from Thomas S. 
Sprague & Son, dated Nov. 12th, 1898, and hereto attached. This latter pat- 
ent, Pungs will cause to be issued to himself or the Brake Beam Co., as his 
assignée, as may be agreed. 

2nd: Both thèse patents said Pungs sells to said Company, and he will as- 
sign them in due form, and also will assign to the Company ail sueh letters 
patent as may be hereafter granted to him on any metaUic brake beam or any 
part relatlng to a brake beam, and -will enter Into a wrltten contract with the 
Company not to engage In a brake beam business in any way, shape or form, 
and not to be connected with any company manufacturing or selling brake 
beams, either as offlcer, employé or shareholder (the Chicago Railway Equip- 
ment Company alone excepted), ail for the priée and sum of Ten Thousand 
Dollars ($10,000.00) to be paid to him by said Brake Beam Company in four 
equal Installments of $2,500.00 eaeh, the first payable three months after the 
date hereof , the second in six months, the third in nine months, and the f ourtU 
in twelve months after said date ; such stay-out contract to cover the period 
covered by said letters patent No. 606,298, and to be coextensive with the coun- 
tri'. But he'shall be given the right in said contract to at aily time terminate 
it by refunding to said Brake Beam Company, its successors or assigns, said 
sum of ïen Thousand Dollars ($10,000.00). 

3rd : In the event said Pungs at any time prier to the expiration of the term 
covered by said letters patent, that is to say, at any time prlor to June 28th, 
1915, becomes an offlcer, agent or shareholder In any company or corporation 
manufacturing or selling metallic brake beams of any type whatever, or en- 
gages in the business himself, that in that case his so doing shall be construed 
as an élection on his part to refund to said Brake Beam Company the said sum 
of Ten Thousand Dollars ($10,000.00), forthwith, and he covenants and agrées 
so to do. 

4th: This contract Is in no way to affect the représentative claims of the 
parties against each other and shall not be so treated, the deal covered by it 
being independent and alone. 

Mareh 22nd, 1899, a supplemental contract in writing was executed as 
follows : 

An agreement between William A. Pungs of the city of Détroit, the state of 
Michlgan, and the American Brake Beam Company, a corporation under the 
laws of the state of Illinois, whose chief office is in the city of Waukegan in 
said state. 

Witnesseth : 

In considération of the mutual agreements of the parties as herein expressed, 
'they agrée as follows ; 

Ist : Since the exécution of the contract between the parties, dated January 
19th, 1899, said Pungs has tranaferred to said Brake Beam Company letters 
patent of the United States No. 606,298 referred to in the Ist paragraph of said 
contract, and has also executed an assignment to said Brake Beam Company 
of his pending application for another patent on brake beams, which is also 
referred to in said Ist paragraph, and will without delay, cause the letters 
patent covering his said application to be forthwith issued to said Brake Beam 
Company, as assignée of himself, and to be duly delivered to the Company. 

2nd : As contemplated in the said second paragraph of said contract of Jan- 
uary 19, said Pungs now enters into this written contract with said Com- 
pany, and by it covenants and agrées that he will not engage In the brake beam 
business in any way, shape or form at any place withiu the United States of 
America, its territories, or the District of Columbia and that he will not be 
connected with any company manufacturing or selling brake beams In the 
United States, either as offlcer, employé, or shareholder (the Chicago Railway 
Equlpment Company alone excepted), at any time durlng the period covered 
by said letters patent No. 606,29& Said Pungs reserves the right, however, to 
at any time terminate this contract, and thus to relieve himself of his stay-out 
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obligation, by refundlng to said Brake Beam Company, its successors or as- 
signs, the sum of Ten Thousand Dollars ($10,000.00), whleh is tbe priée to be 
paid him by said company for said letters patent, and bis stay-out obliga- 
tions, as herelnafter more clearly expressed. 

3rd: For the letters patent as aforesaid and tbe stay-out obligation afore- 
said, said Bralie Beam Company covenants and agrées to pay to said Pungs 
tbe sum of Ten Tbousand Dollars ($10,000.00) In four equal installments of 
twenty-flve bundred dollars ($2,500.00) eacb, tbe flrst instailment to be payable 
on tbe 19tb day of April A. D. 1899 ; tbe second on tbe 19tb day of July, tbe 
thlrd on tbe 19tb day of October, 1899, and the fourth and last on the 19th 
day of January, 1900. 

4th : In tbe event said Pungs at any time prier to the expiration of the 
term covered by said letters patent, that Is to say, at any time prier to June 28, 
1915, beeomes an otiicer, agent or sharebolder in any company or corporation 
manufaeturlng or selling metalllc bralîe beams of any type wbatever, or en- 
gages in the business himself, tben and in tbat case bis so doing shall be con- 
strued as an élection on his part to refund to said Bralie Beam Company said 
sum of Ten Thousand Dollars ($10,000.00) fortbwith, and be covenants and 
agrées so to do. 

On thèse contracts, twenty-flve hundred dollars, and no more, bave been 
paid. The suit was for the balance. Further facts are stated In the opinion. 

Harry P. Webber, for plaintiff in error. 
Dwight C. Rexford, for défendant in error. 

GROSSCUP, Circuit Judge, after stating the facts, delîvered the 
opinion of the court. The contract, upon which suit was brought, ob- 
ligated the Brake Beam Company to pay an indivisible sum, ten thous- 
and dollars. The considération was the conveyance to the Brake Beam 
Company of certain inventions patented and to be patented ; as also an 
agreement, that during the period to be covered by certain of the letters 
patent, Pungs would not engage in the brake beam business in any 
place within the United States, or be connected with any company en- 
gaged in such business. The contract does not disclose how much of 
the considération was for the patents, or how much for the agreement to 
remain out of business. On the face of the contract, either considér- 
ation, assuming that they were both lawful, would sustain the con- 
tract, and entitle Pungs to a recovery. 

It is not argued that the considération, so far as it is embodied in 
the inventions trànsferred, is not lawful. Parties may lawfully assign 
inventions not yet patented, and even future inventions, so far as 
such future inventions are tributary to the inventions assigned. 

But is was insisted that the agreement embodied in the contract to 
remain out of the brake beam business within the United States for 
the time named, was an attempt to illegally restrain trade, to illegally 
restrict compétition, and to create a monopoly; and was, therefore, 
an unlawful considération ; and évidence was ofïered tending to show 
that though the assignment of the inventions was stated to be a part 
of the considération, the sole real considération, as understood be- 
tween the parties at the time, was this agreement to remain out of 
the brake beam business. This évidence was excluded. Evidence, al- 
so, was ofïered tending to show that the inventions were without com- 
mercial or practical value. But independently of its probative weight 
on the issue whether the agreement to remain out of business was, or 
was not, the sole real considération, such évidence clearly would 
hâve been immaterial. 
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The first question thus presented, is this: Is the agreement to re- 
main out a, considération that invalidâtes the contract? If the con- 
tract is not thus invalidated, the entire case made by plaintiff in errer 
fails. 

It will be noted that Pungs actually transferred the patents, so that 
the contract in this respect was aiready executed ; also, that the period 
he was to remain out of the brake beam business was just the period 
the transférée was to bave the benefit of the patent transferred ; and, 
further, that Pungs was at liberty, at any time during the period 
named, to return to the brake beam business upon refunding the ten 
thousand dollars paid him. 

We do not look on this as a contract in restraint of trade. It binds 
no one to stay out of the trade. At most, it is an agreement, merely, 
that if Pungs renews his connection with the trade, he shall return 
the considération received by him for the patents transferred. Pungs, 
personally, was not a manufacturer of brake beams. He was in no 
true sensé a dealer or competitor, commercially, in that business. 
His connection with the business was that of inventer chiefly ; and 
the agreement under considération may be considered as an incident, 
only, to the commerciahzation of his invention. Even in this he bas 
put no mortgage on his inventive faculties. He has merely put him- 
self where, without putting any binding restraint on his inventive 
faculties, or for that matter, upon his liberty as a manufacturer, he 
will realize, for the time being, on what he has aiready invented, the 
largest commercial return. 

This is not, in our judgment, restraint of trade. The question 
whether a given contract is restraint of trade dépends as much upon 
the nature of the business said to be restrained, as upon the more 
commonlv mentioned éléments of time and place. Harrison v. Glu- 
cose Refining Company, 116 Fed. 304, 53 C. C. A. 4S4, 58 L. R. A. 
915. The nature of the contract under considération cornes plainly 
within the principles of that case, and of Morse, etc., Company v. 
Morse, 103 Mass. 73, 4 Am. Rep. 513, and other cases. 

In the view thus taken of this question, the other questions raised 
and discussed become immaterial. The judgment of the Circuit Court 
is afîfirmed. 



FIRST NAT. BANK OF DUNCAN v. ANDERSON. 

(Circuit Court of Appeals, Eighth Circuit Octoi)er 23, 1905.) 

No. 2,152. 

1, BiLTJS AND Notes — Indobsement fob Puepose of Teansfeb — Liabiutt or 
Indobseb. 

Wtiere tlie castiier of a national baniî, actlng as piaintlfC's agent, witti 
full power to invest her money, made a loan thereof to a third person, 
taliing liis note therefor payable to tbe bank, which on the same day trans- 
ferred It to plamtlfC by ïudorsemeut, without reeeiving any considéra- 
tion tlierefor, such indorsement was merely for plaintiff's accommodation, 
and gave her no rigbt of action to recover the amount of the note from 
the bank. 
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2. SAME CONSIDEEATION OF INDOESEMENT. 

The mère fact that tlie borrower deposited the money borrowed in his 
account in the bank, and thereaiter paid from it certain notes he owed 
to the banlî when they matured, did not constitute a considération for the 
Indorsement of the note. 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 
For opinion below, see 83 S. W. 693. 
Potter, Bowman & Potter, for plaintiff in error. 
William I. Gilbert and Edward H. Bond, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. Lou Anderson, plaintiff below and de- 
fendant in error hère, instituted this suit in the United States Court 
in the Indian Territory, Southern District, against the First National 
Bank of Duncan, plaintiff in error, to recover $1,666.10, balance al- 
légée to be due her on a certain promissory note ma de by one J. A. 
Thomas on July 11, 1900, payable to the order of the bank and by it 
on the same day indorsed and delivered to her. The answer tendered 
the issue that the bank's indorsement was solely for the accommoda- 
tion of the plaintiff and without any considération moving it thereto. 
On the issues so tendered the défendant, admitting plaintiff's prima 
facie right of recovery, assumed the burden of proving the affirmative 
défense set up in the answer. The case was tried to a jury, and re- 
sulted in a verdict and judgment for plaintiff for the amoun't sued for 
with interest. The United States Court of Appeals in the Indian Ter- 
ritory, after a considération of the case, affirmed the judgment, and it 
is now before us on writ of error to secure a reversai of the case. 

The main and important assignment of error is that the trial court 
erred in not directing a verdict at the close of the évidence in favor of 
the défendant, and that the United States Court of Appeals in the 
Indian Territory erred in not so ruling. The facts are simple: J. T. 
Jeans, the cashier of défendant bank, is practically the only witness 
as to the material facts determinative of the right of recovery. He 
testifies, in substance, that the plaintiff, a relative of his wife, who 
either had money on deposit in his bank or was about to collect some, 
requested him to invest it for her so that she could get "something out 
of it." Pie represented to her that J. A. Thomas, a farmer and cattle 
dealer, would like to borrow it, and testifies that he went over the mat- 
ter with Thomas ; took a list of his collatéral and submitted the whole 
matter to the plaintiff and asked her what she wanted him to do about 
it; she said she would leave it ail to him; that whatever he thought 
best, to go ahead and do it. 

The foregoing évidence is without any contradiction and establishes 
beyond question that the plaintiff constituted Jeans, the cashier of the 
bank, her agent, with unlimited discrétion to invest her money for 
her. Pursuant to this authority Jeans made the loan of $3,000 to 
Thomas for one year, taking his note for the principal, with interest 
at the rate of 3 per cent, per month added, making the face of the note 
$3,480. This note was made payable to the order of the bank and 
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forthwîth indorsed and delivered to plaintiff. Jeans explains that the 
réason for making the note payable to the bank, instead of to the plain- 
tiff directly, was that in case the maker, Thomas, should be disposed 
to plead usury, owing to the unwarranted interest contracted for, a suit 
in the name of the bank would, in some manner imperceptible to us, 
afford immunity against such a plea. However that may be, the note 
was in fact made payable to the order of the bank, and according to 
the allégations of the complaint ' and in harmony with the proof the 
bank on the day of its date, "transferred and indorsed it to the plain- 
tiff." On the same day, July 11, 1900, the maker, Thomas, made and 
executed a chattel mortgage conveying a large number of cattle, hogs, 
mules, and horses to plaintiff directly, as collatéral security for the 
payment of the note in question. The évidence permits of no doubt 
that the money which formed the considération for the note belonged 
to plaintiff; that she authorized Jeans, the defendant's cashier, to make 
the loan in question to Thomas; and that he acted as her agent with 
plenary powers in the transaction. The indorsement in question was 
only a means, inspired by questionable motives, doubtless, of transfer- 
ring the légal title to the note to plaintiff in whom the équitable right 
belonged. The indorsement, therefore, was only for the accommoda- 
tion of the plaintiff, and can, in and of itself , afford no right of recov- 
ery in this case. West St. Louis Savings Bank v. Shawnee County 
Bank, 95 U. S. 557, 24 L. Ed. 490; Western National Bank v. Arm- 
strong, 152 U. S. 346, 14 Sup. Ct. 572, 38 L. Ed. 470; United States 
National Bank of New York v. First National Bank of Little Rock, 13 
C. C. A. 473, 64 Fed. 985; State National Bank v. Newton National 
Bank, 14 C. C. A. 61, 66 Fed. 691. 

The other question requiring attention is whether the bank received 
a considération for its indorsement. There is no claim that it did so 
directly ; that plaintiff either paid anything to the bank or understood 
that the bank was getting anything for its indorsement. The proof 
shows that at the time Thomas borrowed the money f rom the plaintiff 
he was a depositor in the defendant's bank and was indebted to the de- 
fendant on some notes ; that on borrowing this money from the plain- 
tiff he deposited it to his individual crédit with the bank, and subse- 
quently paid ofif his indebtedness to the bank represented by notes in 
the amount of $700 to $1,400. The exact sum does not appear. , From 
thèse and other facts to which attention will be called, it is sought to 
justify the verdict on the ground that this payment by Thomas of his 
indebtedness tp the bank in some manner operated as a considération 
for defendant's indorsement of Thomas' note. There is nothing in 
the bare fact that the bank required Thomas to pay his màtured obli- 
gations. Such is a necessary and daily occurrence in ail well managed 
banks. The bank got nothing by the transaction except the payment 
of a loan, and after its payment the loan was no longer an asset. The 
resuit left the bank in the same condition as to assets and liabilities as 
it was before. But the theory suggested or insinuàted in the cross- 
examination of witness Jeans is that because Thomas paid his loans to 
the bank soon after receiving plaintiff's money, and because some eight 
or ten months thereafter he (Thomas) failed in business, as is shown 
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by the évidence, therefore it must hâve been a part of the purpose of 
the cashier of the bank in negotiating the loan to Thomas to put him 
in funds with which to pay a doubtful debt owing by him to the bank. 
This theory, in our opinion, is not warranted by any substantial évi- 
dence. 

It is true there is some évidence tending to show that Thomas was, 
and had been for a long time, addicted to drinking and gambling, and 
was in thèse respects regarded as reckless ; but according to the 
undisputed évidence he enjoyed good financial crédit at the time his 
note was taken. Eight months afterward, in March, 1901, lie became 
financially involved, had to borrow more money, and later became a 
fugitive from justice. But thèse facts hâve no legitimate bearing upon 
the issue whether the défendant, at the time of indorsing the note in 
question, received a valuable considération therefor. Ali this évidence 
and other Hke évidence could only hâve afforded a basis for unwar- 
rantable spéculation and conjecture, and is not sufficient upon which to 
base an intelligible finding or to warrant a recoverv in an action at 
law. Central Coal & Coke Co. v. Hartman, 111 Fed. 96, 49 C. C. A. 
244. Moreover, the évidence shows that soon after the bank received 
payment of its notes from Thomas it allowed him the privilège of 
overdrawing, and that he exercised it to such an extent that by March, 
1901, he was indebted to the bank on overdrafts in the sum of $600 to 
$800. This fact is inconsistent with the theory of plaintiff's counsel 
that the bank induced the plaintifï to loan her money to Thomas for 
the real purpose of enabling it to secure payment of an imperiled 
loan theretofore made to Thomas. If the bank was, in Jidy, 1900, 
distressed over the fact of Thomas' indebtedness to it, we can conceive 
of no reasonable likelihood of its soon afterwards voluntarily permit- 
ting him to become a créditer in practically an equal amount as before. 

The testimony of witness Jeans présents a consistent and reason- 
able theory of the case; one in full accord with human expérience. 
The plaintiff, Mrs. Anderson, was not called upon to contradict it in 
any way. By fair inference, therefore, she should be held to admit its 
substantial truth. The défense is not only supported by substantial évi- 
dence, but it is in harmony with the law governing national banks. As 
already observed, the law prohibits them from indorsing any paper 
merely for the accommodation of another; and common honesty, which 
should, in the absence of substantial proof to the contrary, be imputed 
to them, rather than the dishonest and unworthy purpose charged by 
the plaintifï, renders the other phase of the plaintiff's contention im- 
probable. 

We do not deem it necessary to further discuss the testimony. It is 
sufficient to say we hâve given it a careful perusal and considération, 
and taking it ail together we fail to find any substantial évidence con- 
tradicting the testimony of Jeans to the efïect that he acted solely as 
the agent of the plaintifï in negotiating the loan to Thomas, and that 
the bank received no considération whatever for its indorsernent of 
the note in question. 

The trial court, therefore, should bave directed a verdict in favor of 
the défendant, as requested at the close of the évidence, and the United 
141 F.— 59 
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States Court of Appeals in the Indian Territory should hâve reversed 
the judgment of the lower court because of its faikire to give that in- 
struction. The judgment will therefore be reversed, and the cause 
remanded to the United States Court in the Indian Territory, Southern 
District, with instructions to grant a new trial. It is so ordered. 



CHICAGO GREAT WESTERN RY. CO. v. SMITH. 

(Circuit Court of Appeals, Eigbth Circuit October 13, 1905.) 

No. 2,159. 

RAILBOADS — INJUET AT CBOSSINQ — CONTRIBUTORY NEGLIGENCE. 

Tbe law requires of pne about to cross railroad traclis the Tîgllant exer- 
cise of hls f aculties of slgbt and liearing at such short distance therefroni 
as will be effectuai for his protection, and if thls duty is neglected, and 
Injury results, there can be no recovery, altliough the injury would not 
hâve oecurred but for the négligence of the railroad company. 

[Ed. Note.— For cases In point, see vol. 41, Cent, Dig. Kailroads, §§ 1043- 
1052,] 

(Syliabus by the Court) 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 

John L. Erdall (A. G. Briggs, on the brief), for plaintiflf in error. 
P. W. Tourtellot and E. H. Crocker (Henry Rickel, on the brief), for 
défendant in error, 

Before VAN DEVANTER and HOOK, Circuit Judges, and 
LOCHREN, District Judge. 

VAN DEVANTER, Circuit Judge. This was an action under the 
State statute to recover damages for the death of R. H. Armstrong, 
who was struck by a locomotive and instantly killed while walking 
across the tracks of the railway company in its yards at Oelwein, lowa. 
The négligence charged against the company was that the locomotive 
was being driven at a rate of speed prohibited by an ordinance of the 
town, and that the bell was not rung nor the whistle blown, as requir- 
ed by the ordinance. There may be some question whether the ordi- 
nance was applicable to the place of the injury; but it will be assumed 
that it was, and also that there was sufficient évidence of the right of 
the deceased to cross the defendant's yards at that place and of the 
négligence of the company to make the case in thèse respects one for 
the jury^ One of the défenses set up in the answer was contributory 
négligence, and the only question necessary to be considered is whether 
or not this défense was so conclusively proven that the court should 
hâve granted the defendant's prayer for a directed verdict in its favor. 
The évidence, if viewed in the light most favorable to the plaintiff, 
established thèse facts: 

The company's yards contained several parallel tracks used for vari- 
ons railroad purposes, including the making up and movement of trains 
and the switching and storage of engines and cars. On one of thèse 
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tracks was stored an engine not then in use, spoken of as a "dead en- 
gine." Next to it was a track, spoken of as the "coal track," because it 
led to the place where angines were supplied with coal. The distance 
between the overhang of the dead engine and the nearest rail of the 
coal track was about 7 feet. The deceased approached thèse tracks on 
a line substantially at right angles to them, passed close by one end of 
the dead engine, which was on his left, and then over the intervening 7 
feet onto the coal track, vvhen he was struck by a locomotive coming 
from the left which was being driven backward at a rate of possibly 15 
or 20 miles an hour. The injury occurred in the daytime. Before 
reaching the dead engine the deceased looked to the left, but by reason 
of intervening obstructions he could not hâve seen the moving locomo- 
tive from that point. When he passed the line of the dead engine the 
other locomotive was in such plain view that its approach would hâve 
been disclosed by a rnere glanée along the track in that direction. 
There was nothing in the surrounding conditions to distract his atten- 
tion or to prevent him from taking appropriate observations for his pro- 
tection. He was not seen by those in charge of the locomotive until 
after the injury. 

Thèse facts permit of no other conclusion than that the deceased 
went upon the coal track without taking the précautions necessary to 
détermine whether he could do so in safety. This was négligence. 
The place was one of great danger, and the track was itself a warning. 
As was said in Elliott v. Chicago, etc., Ry. Co., 150 U. S. 245, 248, 14 
Sup. Ct. 85, 86, 37 L. Ed. 1068 : 

"It can never be assumed that cars are not approaching on a track, or that 
there is no danger therefrom." 

The law requires of one going into so dangerous a place the vigilant 
exercise of his faculties of sight and hearing at such short distance 
therefrom as will be effectuai for his protection, and if this duty is neg- 
lected, and injury results, there can be no recovery, although the in- 
jury would not hâve occurred but for the négligence of others. Con- 
tinental Improvement Co. v. Stead, 95 U. S. 161, 24 L. Ed. 403 ; Rail- 
road Co. v. Houston, 95 U. S. 697, 24 L. Ed. 542; Schofield v. Chicago, 
etc., Ry. Co., 114 U. S. 615, 5 Sup. Ct. 1125, 29 L. Ed. 224; Northern 
Pacific R. R. Co. v. Freeman, 174 U. S. 379, 19 Sup. Ct. 763, 43 L. Ed. 
1014; Chicago, etc., Ry. Co. v. Andrews, 64 C. C. A. 399, 130 Fed. 65 ; 
Shatto V. Erie R. R. Co., 59 C. C. A. 1, 121 Fed. 678 ; Ames v. Water- 
loo, etc., Co., 120 lowa, 640, 95 N. W. 161. 

But it is urged that the deceased had a right to expect that the Com- 
pany, in propelling a locomotive or train along any of its tracks, would 
conform to the requirements of the town ordinance, and that he was 
justified in conducting himself accordingly. The case of Texas Pacific 
Ry. Co. V. Cody, 166 U. S. 606, 17 Sup. Ct. 703, 41 L. Ed. 1132, is 
relied upon as sustaining this contention, but it does not go so far. On 
the contrary, it is in entire accord with the prior and subséquent déci- 
sions before cited, which hold that the duties of railroads and travelers 
at intersecting highways are mutual and reciprocal, and no higher de- 
gree of care is required of the one than of the other; that one cannot 
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too exclusively impose upon the other the duty of avoiding a collision ; 
that négligence on the part of one is no excuse for négligence on the 
part of the other; and that if both are négligent, and injury results, 
there can be no recovery. The case relied upon was this : The plain- 
tiff was injured by a train which was being backed over a street cross- 
ing in the nighttime. There was évidence tending to show that the 
night was very dark and misty ; that the crossing was not lighted ; that 
no bell was rung, no whistle was blown, and no light was displayed on 
the train ; and that the plaintiff as he went upon the crossing slackened 
his pace, walked slowly, listened, and looked, but neither saw nor heard 
the train. In the présence of this évidence tending to show that the 
plaintifï had taken due précautions for his protection, approval was 
given to an instruction to the effect that a person attempting to cross a 
railroad track has the right to expect that the railroad company will give 
the signais required by law, and, "if he is without fault" and the com- 
pany fails to give such signais, and its neglect results in his injury, he 
can recover. The présent case is quite différent. In no view of its 
facts can the deceased be said to hâve been without fault. The injury 
occurred in broad daylight. He stepped immediately in front of a rap- 
idly moving engine which was in plain view when he was yet in a place 
of security, and when there was nothing in the situation to distract his 
attention or to prevent him from exercising due regard for his safety. 
He was conclusively shown to hâve been guilty of négligence contribut- 
ing to his injury, and a verdict for the défendant should hâve been di- 
rected. , 
The judgment is reversed, with a direction to grant a new trial. 



WABASH R. CO. V. DE TAE. 
(Circuit Court of Appeals, Eighth Circuit November 15, 1905.) 

No. 2,018, 

1. RaiijEOAds— Injuey AT Crossing— Peesumption as to Due Cabe bt Tbav- 

ELER. 

Because the natural Instinct of self-presen'ation generally prompts men 
to acts of care and caution wlien approacliing or in tlie présence of danger, 
tliere Is, in the absence of crédible évidence of the actual fact in any in- 
stance, a presumptlon of the exercise of due care and caution ; but, like 
other presumptions of fact arising from the ordinary or usual conduct of 
men, rather than from what is invariable nr unlversal, this presumption is 
disputable, and cannot exist where it is incompatible with the conduct of 
the person to whom it is sought to apply it, which may be shown by the 
testimony of eyewitnesses to his movements, or by évidence of the physical 
surroundings and other conditions at the time. 

[Ed. Note. — For cases In point, see vol. 41, Cent. Dig. Railroads, § 1121.} 

2. Same— Wéight and Application op Presumption. 

The presumption of the exercise of due care and caution on the part of 
one approaching a place of danger is essentially inferior in probative force 
and weight to crédible évidence, either direct or circumstantial, explana- 
tory of the actual occurrence, and, in those courts where the presumption 
underlies the ruie that the burden of proving contributory négligence rests 
upon the défendant and must be maintained by a fair prépondérance ot 
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the évidence, Its force and influence are so largely embodied In the enforce^ 
ment of that rule that it bas little indépendant application, save as it rests 
upon a gênerai, but not Invariable, rule of human expérience which may 
and sbould be considered in determining the credibility of évidence and the 
weight to be given to It when thèse matters are not otherwise entirely 
clear. 
(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the Southeni 
District of lowa. 

James P. Hewitt {George H. Carr, A. C. Parker, and Craig T. 
Wright, on the brief), for plaintifï in error. 

J. C. Mabry (Byron C. Ward and J. Edward Mershon, on the brief), 
for défendant in error. 

Before VAN DEVANTER and HOOK, Circuit Judges, and 
AMIDON, District Judge. 

VAN DEVANTER, Circuit Judge. This was an action to recover 
damages for the death of WilHam De Tar, who was instantly Icilled by 
a train which came in collision with his wagon as he was driving over 
the crossing of the Wabash Railroad and Chestnut street in the outer 
part of Albia, lowa. The pétition charged the railroad company with 
négligence in that the speed of the train was excessive, no signal of its 
approach was given, and no précaution to discover the présence of 
travelers at the crossing vi^as taken by the enginemen. The answer trav- 
ersed this charge, and also alleged that the deceased was guilty of nég- 
ligence contributing to the injury in that he drove upon the crossing 
without exercising reasonable care for his own safety. The trial in the 
Circuit Court resulted in a verdict and judgment for the plaintifï. It 
appeared from the évidence that the collision occurred about nine 
o'clock in the moming of a day in January; that the deceased was a 
mail carrier in the rural delivery service, was quite familiar with the 
crossing, having passed over it with his wagon and team almost daily 
for many months; and that the wagon was partially inclosed, and the 
team was gentle. In respect of the charge that no signais of the ap- 
proach of the train were given, the évidence was conflicting. There 
was no direct évidence, in the sensé of testimony from eyewitnesses, as 
to what, if any, précautions for his own safety were taken by the de- 
ceased as he approached the crossing; but there was at least substantial 
évidence tending to show that the physical surroundings and other con- 
ditions at the time were such that, had he niade reasonable use of his 
sensés of sight and hearing, he would hâve discovered the approaching 
train before he drove upon the crossing and in ample time to hâve 
avoided the collision. In its charge to the jury, the court, after stating 
that on the issue of contributory négligence the railroad company had 
the burden of proof and must maintain it by a fair prépondérance of 
the évidence, gave the following instruction : 

"It is a law of nature that you and I recognize that every man wants to Ilve. 
It is so with men, unless their minds are disordered in some way or other. 
That is a natural instinct implanted within us, the désire to live. That is 
entitled to weight as évidence, as an afErmative fact, and can only be offset by 
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affirmative évidence on the other slde. How much évidence does It take to ride 
down the presumptlon that every man is presumed not to do a négligent act? 
ïhat Is to say, vfhether onè witness or several, or whether It may be rlddeu 
down by circumstances and situation and attendant tacts, but tbiS pre- 
sumption ttiat every man bas a désire to llve Is entitled to weigUt as évidence. 
It is as thougli Mr. De Tar could in some way speals to us." 

And in that connection the following requests to charge, tendered by 
the défendant, were refused : 

"If you flnd from tbe évidence introduced that said Wm. De Tar did see or 
liear the train, or by exercising reasonable care he could hâve seen it, in time 
to avoid tbe accident, then the presumption that he esercised care in order to 
préserve bis life is overcome by the évidence, and plaintiff cannot recover. 

"If you first flnd that défendant was négligent, then the presumption that 
said Wm. De Tar exercised reasonable care in order to préserve his life would 
be sufflcient to warrant a recovery, if there was no opposing évidence upon that 
question ; but in this case afflrmative évidence bas been introduced tending to 
show négligence upon tbe part of said De Tar, and, if you flnd there is suf- 
flcient évidence to establish bis négligence by a fair prépondérance of the évi- 
dence, there eau be no recovery by the plaintiff in this case." 

Complaint is made of thèse rulings, and we think it is well ground- 
ed. Because the natural instinct of self-preservation generally prompts 
men to acts of care and caution when approaching or in the présence 
of danger, there is, in the absence of crédible évidence of the actual 
fact in any instance, a presumption of the exercise of due care and cau- 
tion. Railroad Company v. Gladmon, 15 Wall. 401, 407, 21 L. Ed. 
114 ; Continental Improvement Co. v. Stead, 95 U. S. 161, 165, 34 L. Ed. 
403 ; Baltimore & Ohio R. R. Co. v. Griffith, 159 U. S. 603, 610, 16 Sup. 
Ct. 105, 40 L. Ed. 374 ; Texas & Pacific Ry. Co. v. Gentry, 163 U. S. 353, 
366, 16 Sup. Ct. 1104, 41 L. Ed. 186 ; Baltimore & Potomac R. R. Co. v. 
Landrigan, 191 U. S. 461, 474, 34 Sup. Ct. 137, 48 L. Ed. 263 ; City of 
Naples, 16 C. C. A. 431, 434, 69 Fed. 794; Northern Pacific Ry. Co. v. 
Spike, 57 C. C. A. 384, 121 Fed. 44. But it is a presumption of fact, 
not of law, and, like other presumptions arising from the ordinary or 
usual cbnduct of men, rather than from what is invariable or universal, 
it is disputable, and cannot éxist.vs^here it is incompatible with the con- 
duct of the person to whom it is sought to apply it. Fresh v. Gilson, 
16 Pet. 337, 331, 10 L. Ed. 982 ; Insurance Co. v. Weîde, 11 Wall. 438, 
441, 20 L. Ed. 197; French v. Edwards, 13 Wall. 506, 514, 30 L. Ed. 
703; Lincoln v. French, 105 U. S. 614, 617, 36 L. Ed. 1189; Schutz 
V. Jordan, 141 U. S. 313, 330, 11 Sup. Ct. 906, 35 L. Ed. 705. 

Thus, in Continental Improvement Co. v. Stead, supra, it was said of 
persons approaching and passing over railroad crossings : 

"They hâve, Indeed, the greatest incentives to caution, for their lives are in 
Imminent danger if collision happen ; and hence it wlll not be presumed, with- 
out évidence, that they do not exercise proper care in a particular case. But 
notwithstanding the hazard, the inflrmity of the human mind in ordinary men 
Is such that they often do manifest a degree of négligence and temerity en- 
tirely inconsistent, with the care and prudence which is required of them, such, 
namely, as an ordinarlly prudent man would exercise under the circumstances. 
When snch Is the case, they cannot obtain réparation for thelr Injuries, even 
though the railroad company be in fault." 

And in Baltimore & Potomac R. R. Co. v. Landrigan, supra, where 
gpproval was given to an instruction to the effect that, in the absence 
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of évidence on the subject, there wotild be a presumption of the ex- 
ercise of due care by one attempting to pass over a railroad crossing, 
but that the presumption might be rebutted by évidence of the sur- 
rounding circumstances, it was said: 

"There are few presumptions, based on human feelings or expérience, that 
hâve surer foundation than that expressed in the instruction objected to. But, 
notwithstanding the incentive to the contrary, men are souietimes Inattentive, 
oareless, or reckless of danger. Thèse the law does not excuse nor does it dis- 
tinguish between the degrees of négligence." 

So, also, in the cases City of Naples and Northern Pacific Ry. Co. 
V. Spike, supra, it was held by this court that the presumption arising 
from the natural instinct of self-preservation stands in the place of 
positive proof "in the absence of countervailing évidence." As the 
presumption reflects only the ordinary or usual conduct of men, and 
is at utter variance with what they sometimes do, it is not entitled to 
probative force or weight as affirmative or positive évidence, but only 
to the force or effect of a rebuttable inference of fact which must nec- 
essarily yield to crédible évidence of the actual occurrence. Nor is it 
essential that such évidence shall corne from eyewitnesses to the move- 
ments of the person injured, because the presumption must equally yield 
to évidence which shows that the physical surroundings were such that 
the in jury would not hâve occurred had he been in the exercise of rea- 
sonable care. Tomlinson v. Chicago, etc., Ry. Co., 67 C. C. A. 218, 
134 Fed. 233 ; St. Louis & San Francisco R. R. Co. v. Chapman (C. C. 
A.) 140 Fed. 129 ; Rollins v. Raiiway Co. (C. C. A.) 139 Fed. 639 ; 
Northern Pacific R. R. Co. v. Freeman, 174 U. S. 379, 19 Sup. Ct. 763, 
43 L. Ed. 1014. The last case was a railroad crossing case, the facts 
of which were thèse: The highway approached the crossing by a 
graduai décline, the length of which was 130 to 150 feet. Along the 
greater portion of this distance the view of an approaching train was 
eut off by the banks of the excavation on either side of the highway ; 
but at a distance of about 40 feet before reaching the track the road 
emerged from the eut, and the view of the track for about 300 feet was 
unobstructed. The deceased was familiar with the crossing, and was 
driving a gentle team. The train which collided with his wagon was 
going at a speed of about 20 miles an hour. Three witnesses who at 
the time occupied positions ranging from 130 to 250 feet from the 
crossing, gave testimony tending to show that the deceased made no 
effort to discover whether or not a train was approaching. The court 
said: 

"When it appears that if proper précautions were talien they could not hâve 
failed to prove effectuai, the court bas no right to assume, especiaUy in face 
of ail the oral testimony, that such précautions were taken." 

And also: 

"If, in this case, we were to discard the évidence of the three witnesses en- 
tirely, there would still remain the facts that the deceased approached a rail- 
way crossing well known to him ; that the train was in full view ; that, if he 
had used his sensés, he could not hâve failed to see it ; and that, notwithstand- 
ing this, the accident occurred. Judging from the eonimon expérience of men, 
there can be but one plausible solution of the problem how the collision occur- 
red. He dld not look, or, If he looked, he did not heed the warning, and tooli 
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the chance of crossIng the track befove the train couM reach hîm. In either 
case he was clearly guilty of contributory négligence. * * * Upon the 
whole, we are of opinion tliat tlie testimony teiiding to sliow contributory 
négligence on the part of the deceased was so conclusive that nothlng remain- 
ed for the jury, and that tlie défendant was entitled to an instruction to re- 
turn a verdict in Its f avor." 

It is thus plainly and authoritatively settled not only that the pre- 
sumption o£ the exercise of reasonable care is a rebuttable inference 
of fact, but also that it does not hâve any probative force or weight in 
a case where the surrounding circumstances are shown to hâve been 
such that, had the injured person taken reasonable précautions for his 
safety, the injury would not hâve occurred. 

Whàt is hère said of this presumption is also sustained by many dé- 
cisions in the state courts. Thus, in Crawford v. Chicago, etc., Ry. 
Co., 109 lowa, 433, 435, 80 N. W. 519, it was said by the Suprême 
Court of lowa: 

'The plaintifC also contends that, as Claflin lest his life In the collision, the 
presumption that he exerclsed due carfe mnst prevail. That such a presump- 
tion is proper, and must bé given weight, may be conceded, but it canuot pre- 
vail against évidence which shows that he could not bave exercised due care. 
* * * A person possessing the ordinary powers of seeing and hearing can- 
not, without négligence on his part, Icnowingly approach a railway crossing, 
and fail to discover an approaching train, which he can readily see or hear a 
eufflcient length of tlme to enable hira, with reasonable effort, to avoid danger." 

And it v^as said by that court in Ames v. Waterloo, etc., Co., 120 
lowa, 642, 646, 95 N. W. 161, 163: 

"Had there been no évidence whatever as to the circumstances surrounding 
the deceased at the time his injury was received, or as to how the accident oc- 
curred, the presumption would be entertained tliat, prompted by the instinct of 
Belf-preserration, the deceased was taldng reasonable précautions for his own 
safety. But sevèral witnesses saw deceased just as he stepped forward 
from behind the moving wagon and was struck by the car, and the fact that 
there was such évidence as to what occurred prevents the presumption which 
would otherwlse be drawn from the instinct of self-preservation from being 
entertained." 

And again: 

"It has never been held that the presumption from the Instinct of self- 
preservation oonstitutes affirmative proof of any spécifie act, or the exercise 
of any spécifie care." 

In Sullivan v. New York, etc., R. R. Co., 34 Atl. 798, it was said of 
this presumption by the Suprême Court of Pennsylvania : 

"The plaintiŒ's case rested upon the bare presumption that her husband had 
stopped. looked, and listened before attempting to cross the tracks. His duty 
in this regard was flxed by an unbending rule of law. The presumption that 
he did it is based upon the fact that the natural instincts of men lead them to 
avoid injury. It prevails in the absence of direct testimony upon the subject, 
but it may be rebutted by the proof of facts and circumstances as weil as by 
direct évidence. It is demonstrated by the testimony that if he obeyed the 
légal Injunetlon he saw and heard the approaching train; and the only dé- 
duction possible is that he did not look and listen, or that, seeing and hearing, 
he went on, regardless of the danger. The case cornes directly within tlie.. 
rule stated in Myers v. Railroad Co., 150 Pa. 386, 24 Atl. 747 : 'That one wh» 
Is struck by a moving train, which was plainly visible from the point he occu-, 
pied when It became his duty to stop, look, and listen, must be conclusively 



WABASH E. CO. T. DE TAB. 937 

presumed to hâve disregarded that rule of law and common prudence, and to 
hâve gone negligently into an obvions danger.' " 

Philadelphia, etc., R. R. Co. v. Stebbing, 62 Md. 504, 518, was an 
action som,ewhat like the présent, in which the issues related to the 
care exercised by tiie defendant's enginemen and to that exercised by the 
plaintiff. In the course of the opinion, which was dclivered by Chief 
Justice Alvey, a Jurist of very high repute, it was observed : 

"It Is certain!}' true, tlie motive to self-preservation is a principle of our 
common nature, and it is but ratîonal to présume, in the absence of évidence to 
the eontrary, that parties aot under its promptings in view of impending dan- 
ger. But, in such cases as the présent, there is a counter presumption, -when 
the proof does not show to the eontrary, and that is, that every person charged 
witli a duty involving the safety of liimself or others will perforai that duty ; 
so that in fact it is not often the case that thèse mère presumptions afford much 
assistance in arriving at correct or just conclusions. They ought not to be 
indulged to the exclusion of direct évidence to the eontrary ; and it is only 
wliere there is no reliable proof to the eontrary, or there is rational doubt 
upon the évidence as to the acts or conduct of the parties, that such presuraîv 
tions can properly be invoked. The jury ought not to be instructed in sueii 
terms as would .iustify them in acting upon the mère presumption of thi- 
absence of fault in either party, in disregard of the proof in the case, where 
there are facts and circumstances to be considered by them." 

Chase v. Maine Central R. R. Co., 77 Me. 62, 66, 52 Am. Rep. 744 
is also an instructive case, in which the question is discussed as follows : 

"Exception Is taken to the judge charging the jury to take into considéra- 
tion, upon the question of the intestate's care upon the occasion of the injury, 
the knowledge of the jury 'of the habits of thought and miud, and the untu- 
raî instincts of men,' to préserve tbemselves from injury. Following, as n» 
doubt it did, an Impressive argument of counsel that a man would not be so 
unwise as to rush into danger when it was avoidable, we are inclined to 
think the idea intended was presented to the jury too prominently. Such .". 
considération Is by no means évidence ; for. If it were so, a jury might accept 
It ."-S conclusive évidence. It is no more than an accompaniment or an ap- 
purtenance of évidence. It niay hâve some influence upon the interprétation 
of facts afflrmatively presented. It pertains, as said by defendant's counsel. 
to tliose natural laws in connection with which ail évidence may be weighed. 
It belongs to the class of slight presumptions, described by Mr. Best, which,. 
'taken singly, do not either constitute proof or shift the burden of proof.' T 
Best, Ev. par. 319. It may give character or force to facts already proved. 
But it does not of itself add or croate proof. It is rather an argument or mode 
of reasoning upon évidence. Practically speaking, it is no more than that a 
jierson's motive m.iy be taken into considération in relation to any act done by 
such person. It would be reason.able to say that a man would be natural ly 
stimulated to avoid rather than to rush into dangerous situations. He would 
be impelled by strong motives to do so. But this would apply to the engineer 
or firenian or brakeman on a train as well as to the traveler, although perhaps- 
not generally in the same degree. But the weakness of the plaintiff's positioi' 
lies in the fact that this motive for Personal safety does not operate upon the 
minds of men until they can clenrly see that they are endangered by their care- 
lessness. It does not keep them from careless acts. The danger "is often not 
seen until too late to be extricated from it. The careless act usually précède^-- 
the moment when the natural instincts of self-preservation are aroused. And 
a man is quite prone to take risks. And a man is careless to take a risk ii> 
crossing a railroad in advance of a coming train. We ail know that he often 
does it." 

The décision of this court in Chicago, etc., Ry. Co. v. Bryant, 13 C. 
C. A. 249, 256, 65 Fed. 969, although not relating to this particular 
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presumption, îs in principle applicable to the présent discussion. There 
the plaintifï's intestate was kilied in a collision while being transportée 
from one point to another over the defendant's road in a train, consist- 
ing of an engine and passenger coach, which was in charge o£ the de- 
fendant's yardmaster. When the case was first before this court it was 
held that, in the absence of évidence explanatory of the occurrence, the 
presumption was that one riding in a coach of a common carrier pal- 
pably designed for the transportation of passengers was lawfully therc 
by the invitation or permission of the employés in charge of the vehicle.. 
and that they had authority to bind the carrier by such invitation or 
I permission. Bryant v. Chicago, etc., Ry. Co., 4 C. C. A. 146, 53 Fed. 
997. But when the case came before the court again, it appeared, from 
the évidence produced at a second trial, that the yardmaster and some 
of his co-employés were operating the train solely for purposes of their 
own, without the knowledge of the défendant, and without color of au- 
thority from it, and it was then said : 

"Finally, It Is sald that, Inasmuch as the presumption that the deceased was 
a passenger of the company arose from the facts that the yardmaster was in 
I)ossession of the train, operating it on the track of the company, and the de- 
ceased was riding therein, there was some évidence for the jury In support of 
the daim of the défendant In error, and the case was properly submitted to 
them by the court. ♦ * * A presumption of fact, like that whIch the coun- 
sel for the défendant in error hère Invokes, is a mère inference from certain 
évidence, and as the évidence changes, the presumption necessarlly varies. A 
trial court Is not bound to disregard a conclusive presumption which arises 
from ail the évidence at the close of a case because at some time in the course 
of a trial counter presumptlons arose. Possession of real estate raises a pre- 
sumption of tltle; but, when a légal title Is proved in another, a conclusive 
presumption arises from ail the évidence that the latter is the owner, and the 
court must so direct. Possession of a horse raises the presumption of owner- 
ship, but the uncohtradicted évidence of compétent witnesses that the horse îs 
the property of another and that the possessor secretly took him from his 
owner without right raises so conclusive a presumption of ownership in the lat- 
ter that the court might be bound to disregard the flrst presumption from 
possession, and the possession Itself might ralse a presumption of larceny." 

The force and application of other presumptions are illustrated in 
Lisbon v. Lyman, 49 N. H. 553, 563 ; Agnew v. United States, 165 U. 
S. 36, 51, 17 Sup. Ct. 235, 41 L. Ed. 634; Dunlop v. United States, 
165 U. S. 486, 503, 17 Sup. Ct. 375, 41 L. Ed. 799. 

It is true that in the opinion of this court in Northern Pacific Ry. Co. 
V. Spike, supra, there are expressions indicating that the presumption of 
the exercise of due care and caution "has its application in ail cases" 
and is entitled to weight as affirmative évidence, but as thèse expres- 
sions appear to hâve gone beyond what was necessary to a décision of 
that case and to ascribe to the presumption greater force and influence 
than in principle should be accorded to it, they cannot be permitted to 
control the décision of other cases. As was said by Chief justice Mar- 
shall in Cohens v. Virginia, 6 Wheat. 264, 398, 5'L. Ed. 25"7: 

"It Is a maxlm, not to be disregarded, that gênerai expressions, In every 
opinion, are to be taken in connection with the case in which those expressions 
are used. If fliey go beyond the case, they may be respected, but ought not to 
control the judgrnent in a subséquent suit, when the very point is presented for 
décision. The reasou of this maxlm is obvious. ïhe question actuaily before 
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the court Is Investigated with care, and considered in Its full extent. Other 
principles which may serve to illustrate it are considered in their relation to 
tlie case decided, but tlieir possible bearing on ail otlier cases is seldom com- 
pletely Investigated." 

Without further référence to judicial décisions, it may be safely said : 
Both reason and authority enforce and sustain the conclusion that the 
presumption of the exercise of due care is essentially inferior in pro- 
bative force and weight to crédible évidence, either direct or circum- 
stantial, explanatory of the actual occurrence ; that it arises and has ap- 
plication in the absence of such évidence, but not in opposition to it ; 
and that, in those courts where it underlies the rule that the burden 
of proving contributory négligence rests upon the défendant, and must 
be maintained by a fair prépondérance of the évidence, its force and in- 
fluence are so largely embodied in the enfcrcement of that rule that it 
has little independent application, save as it rests upon a gênerai, but 
not invariable, rule of human expérience which may and should be con- 
sidered in determining the credibility of évidence and the weight to be 
given to it when thèse matters are not otherwise entirely clear. 

In its charge to the jury, as before shown, the court, in addition to 
telling them that the burden of establishing contributory négligence on 
the part of the deceased was on the défendant and must be maintained 
by a fair prépondérance of the évidence, attributed to the presumption 
of the exercise of due care the probative force and weight of affirmative 
évidence, notwithstanding there was substantial évidence tending to 
explain the actual occurrence, and also went to the extrême of indicat- 
ing that the presumption was to be regarded as if it were testimony 
coming from the deceased. This was error, and plainly tended to mis- 
!ead the jury. Los Angeles Traction Co. v. Conneally (C. C. A.) 136 
Fed. 104, 108; Thayer's Preliminary Treatise on Evidence, 337-339. 
There was also error in the gênerai terms in which it was left to the 
jury to say whether the presumption could be overcome by évidence of 
the physical surroundings and other conditions at the time. That it 
could be so overcome was matter of law to be stated by the court, and 
not matter of fact to be determined by the jury. 

The law requires that one about to go over so dangerous a place as a 
railroad crossing shall make vigilant use of his faculties of sight and 
hearing to discover whether or not a train is approaching, and that he 
shall do this at such short distance from the crossing as will be effectuai 
for his protection. Chicago Great Western Ry. v. Smith (C. C. A.) 
141 Fed. 930. It was therefore the duty of the court, when so request- 
ed, to hâve plai'dy instructed the jury that if the évidence showed that 
the deceased, by the exercise of reasonable care, would hâve seen or 
heard the train in time to hâve avoided the collision, the presumption 
was overcome, and the plaintif? could not recover. 

While it was urged in argument that the évidence «so conclusively 
established the défense of contributory négligence that the court should 
hâve directed the jury to return a verdict for the défendant, the présent 
State of the record is such that that question has not been considered. 

The judgment is reversed, with a direction to grant a new trial. 
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INCORPORATED TOWN OF GILMAN v. FERNALD. 

(Circuit Ctourt of Appeals, Eightti Circuit October 21, 1905.) 

No. 2,148. 

CouETS — United States CiECurr Coubt of Appeals — Appbal and Eeeoe — Mo- 
tion TO Dismiss — Delay in Filino Teanscript. 

Where a transcrlpt of tlae record is flled in tlie Circuit Court of Appeals 
wittiin 60 days f rom tlie signing of tlie citation and witliin tlie time speci- 
fled tlierein, but after the return day of tlie writ of error, and tlie failure 
to file it before that return day bas not continued the hearlng of tbe case 
over any terœ of court, and no motion to dismiss the writ is made until 
tbe expense of printing the transcript bas been incurred, the writ will 
not be dismlssed. 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 
See 123 Fed. 797. 

J. P. Lyman and Thomas A. Cheshire, for plaintiff in error. 
Joe R. Lane and C. M. Waterman, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

PER CURIAM. A motion has been made to dismiss the writ of error 
in this action because, although the writ was returnable on or, before the 
13th day of November, 1904, the transcript of the record was not fîled 
until November 28, 1904. Rule 16 of this court requires the filing of 
the record with the clerk by or before the return day. Subdivision 5 of 
rule 14 provides that ail appeals, writs of error, and citations must be 
made returnable not exceeding 60 days from the date ofsigning the cita- 
tion. The citation in this case was signed on October 26, 1904, and 
was returnable on or before December 25, 1904. The writ of error and 
the citation should hâve been made returnable at the same time, but 
through some oversight they were made returnable at différent times. 
The transcript was filed within the time fixed for appearance in the cita- 
tion. The expense of printing the record, which amounted to at least 
$100, was paid in January, 1905, and the motion to dismiss the writ was 
not filed until February 17, 1905. The writ of error appears to hâve 
been prosecuted in good faith, and the delay in filing the transcript did 
not continue the case over any term of this court. Where a transcript 
of the record is filed within 60 days from the signing of the citation and 
within the time specified therein, but after the return day of the writ 
of error, and the failure to file it before that return day has not con- 
tinued the hearing of the case over any term of this court, and no mo- 
tion to dismiss the writ is made until the expense of printing the tran- 
script has been incurred, the writ will not be dismissed. McCIellan v. 
Pyeatt, 49 Fed. ^59, 1 C. C. A. 241 ; Bingham v. Morris, 7 Cranch, 99, 3 
L. Ed. 281 ; Altenberg v. Grant, 83 Fed. 980, 28 C. C. A. 244. 

The motion to dismiss this writ is accordingly denied. 
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INCORPORATED TOWN OF GILMAN v. FERNALD. 
(Circuit Court of Appeals, Eighth Circuit. October 21, 1905.) 

No. 2,148. 

1. MtTNiciPAi, Corporations — Liability fob Bobbowed Money — Invalimty of 

Bonds. 

Where a municipal corporation in lowa, having power to borrow money, 
but not to issue negotiatîle bonds, borrowed a sum whicli it used for an 
authorized purpose, tlie tact tbat it i'ssued to the lender its negotiable 
bonds, whicli were ultra vires and void, will not preclude bim from re- 
covering ttie sum lent in an action for money had and received. 

[Ed. Note. — For cases in point, see vol. 36, Cent Dig. Municipal Corpo- 
rations, § 1992.] 

2. Same — Limitation of Action for Money Had and Received. 

Where a municipality issued void bonds as évidence of an indebtedness 
whicb It had the power to incur for money of which it received the beneflt, 
and subsequently paid the holder interest on the bonds as it matured, 
the statute of limitations did not begin to run against an action to re- 
cover the money so long as the municipality recognized its express 
obligation to pay the bonds by paying the interest thereon. 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 
See 133 Fed. 797. 

J. P. Lyman and Thomas A. Cheshire, for plaintiflf in error. 
Joe R. Lane and C. M. Waterman, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. On May 10, 1888, the incorporated town 
of Gilman, in the state of lowa, plaintifï in error, by due action of the 
town council adopted an ordinance entitled : 

"An ordinance authorizing a loan of $2,500.00, to be raised by Issuing bonds 
to provide for the establishment of waterworks, with necessary tank, wind- 
mill, pump, pipes, hydrants, and other necessary appurtenances for the same, 
and for the purchase of a fire engine and its apparatus for the town of Gilman, 
lowa." 

The ordinance provides that no more of the bonds should be signed, 
issued, or negotiated than were necessary for the purpose of construct- 
ing the contemplated waterworks, and that the money arising from the 
sale of the bonds should be used for no other purpose. Section 3 of the 
ordinance provides as foUows : 

"The faith of the town of Gilman is hereby pledged for the payment of said 
principal sum of $2,500.00 and the interest thereon." 

On the same day the town council passed another ordinance provid- 
ing for the assessment and collection of an annual spécial tax of two 
mills on the dollar to create a sinking fund for the graduai extinguish- 
ment of the bonds, to be issued under the authority of the first men- 
tioned ordinance. Pursuant to the authority of thèse ordinances, the 
town on July 1, 1888, executed and delivered to one William H. Fernakl 
its five certain negotiable bonds, each for the sum of $500, maturing 
July 1, 1898, with 20 coupons attached, each representing interest ac- 
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cruing during the preceding six months, at the rate of 7 per cent, per 
annum. Thèse bonds soon after their exécution were delivered to Wil- 
liam H. Femald, named therein as payée, who then paid the city the full 
face value theref or. The semiannual interest coupons were paid regu- 
larly by the town to William H. Fernald, the holder of the bonds, for 
nine and one-half years, until July 1, 1898, when the last one matured. 
Then, for the first time, the town refused to pay the interest maturing on 
the bonds, refused to pay the principal which matured on that day, and 
first gave Femald to understand that it intended to repudiate its ap- 
parent express obligation as evidenced by the bonds., The ground as- 
signed for such refusai was that the bonds were void, because, among 
other reasons, they were made negotiable in form and without any statu- 
tory authority for that purpose, express or implied. During the 10 
years from the date of the issue of the bonds until the date of the ma- 
turity. of the same, the town had made use of ail the money received 
from Fernald for the bonds in strict compliance with the provisions of 
the ordinance, in constructing a System of waterworks, and during ail 
this time had enjoyed the benefit of the waterworks, and was, at the ma- 
turity of the bonds, and now is in possession and enjoyment of the same. 
After the refusai to pay the interest or principal on July 1, 1898, Wil- 
liam H. Fernald, the payée named in the bonds, assigned them to Louis 
P. Fernald, the défendant in error, plaintiff below, and with them, also, 
ail daims against the town of Gilman which he might hâve. After- 
wards, on January 10, 1903, the défendant in error, hereafter called 
plaintiff, instituted this suit in the Circuit Court for the Southern Dis- 
trict of lowa against the défendant, counting upon the bonds them- 
selves and also, in one count, for money had and received by the town 
under an implied agreement to repay the same. A judgment was re- 
covered on the last-mentioned count, and défendant brings this case hère 
by writ of error for reversai of the same. The question décisive of the 
case, duly presented by the àssignment of errors, will appear later. 

The bonds were payable to William H. Fernald, or order, for a defi- 
nite sum of money, at a time fixed, and were payable absolutely and with- 
out condition. They were theref ore negotiable instruments within the 
law merchant. At the time in question the only statutory provision au- 
thorizing the town of Gilman to borrow money was contained in section 
S 00 of the lowa Code of 1873, which was as folio ws : 

"Loans may be negotiated by any municipal corporation In anticipation of 
tlie revenues tliereof, but the aggregate amoimts of such loans sball net ex- 
ceed the sum of 3 per cent, upon the taxable property of any city or tonu." 

This statute, it is observed, authorized the borrowing of money by any 
municipal corporation, but it did not authorize the issuance or deliv- 
ery of negotiable bonds as évidence of the loans. The Suprême Courts 
of the United States and of the state of lowa hâve held, and such is 
now the controlling law, that negotiable bonds issued by municipalities 
under such statutes as that just quoted are ultra vires and void, and that, 
in order to issue bonds or obligations for money borrowed which Avill 
circulate in the market as negotiable securities, there must be express 
statutory, authority. . Merrill v. Monticello, 138 U. S. 673, 11 Sup. Ct. 
441, 34 L. Ed. 1069; Brenham v. German American Bank, 144 U. S. 
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173, 12 Sup. Ct. 559, 36 L. Ed. 390 ; Barnum v. Okolona, 148 U. S. 393, 
13 Sup. Ct. 638, 37 L. Ed. 495 ; Heins v. Lincoln, 102 lowa, 69, 71 N. 
W. 189. See, also, German Insurance Co. v. City of Manning, lowa 
(C. C.) 95 Fed. 597. 

Learned counsel for plaintiff do not in argument or brief question the 
application of this rule of law to the présent case. For tlie purposes of 
this case, they concède that the bonds in question were issued without 
statutory authority, and for that reason were void as évidence of plain- 
tiff's right of recovery. They therefore plant their right of recovery 
upon the seventh count of the pétition, which is for money had and re- 
ceived. This count, after stating the facts connected with the issue and 
delivery of the bonds to William H. Fernald, the payment by him to the 
town of $3,500, the use of this money by the town for the purpose of 
building its waterworks, the rétention of the advantage secured by the 
town by the use of his money, allèges, further, that the défendant recog- 
nized — 

"And treated them as valid municipal obligations, and regularly paid the inter- 
est thereon as therein provided, up to the Ist day of July. 1898, when each of said 
bonds and the last interest coupons matured, that up to said last-mentioned 
date, by no aet or expression of said municipality or its officers, représenta- 
tives, or inhabitants, had plaintiff or his assigner, William H. Fernald, been 
glven any reason to believe; nor dld they or either of them believe, that the 
obligation purporting to be Incurred by said municipality, by the terms of 
said bonds and each of them, would not be kept and performed fully to the 
letter by said town." 

The défendant in its answer to the seventh count admits the purchase 
by William H. Fernald of the bonds in question, the payment by him 
of $2,500 therefor, the receipt of money by the mayor of the défendant 
town, and the payment by him of the same for the construction of the 
System of waterworks ; admits that the défendant regularly paid the in- 
terest thereon up to the Ist day of January, 1898 ; admits that it did not 
pay the last interest coupon or the principal of the bonds, and that it 
refused to pay the same. The défendant sets up the fact that the bonds 
were negotiable, and for that reason ultra vires and void, and further 
pleads the statute of limitations to the effect that the money paid by 
Fernald for the void bonds on July 1, 1888, conferred upon him a 
présent and immédiate right to institute a suit for its recovery, and 
that the statute of limitations of the state of lowa applicable to an action 
to recover such money barred the right of action in five years thereafter. 

Learned counsel for défendant, with the same candor which prompt- 
ed counsel for plaintiff to make concessions, concède in argument and 
brief, as we understand them, that the weight of authority authorizes 
the recovery of money paid in circumstances such as those disclosed by 
this record, notwithstanding the fact that the bonds evidencing the loan 
were ultra vires and void ; and state that the real question for considéra- 
tion is whether the riglit to recover the amount of the loan at the time 
the seventh count in the pétition was filed was barred by the statute of 
limitations. We might, therefore, properly assume that the only ques- 
tion requiring considération at our hands is that relating to the statute 
of limitations; but, lest v/e misunderstand the meaning of counsel, v/e 
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briefly state our vîews concerning the right of plaintiff tb maîntain this 
action on the common count for money had and received. 

By the provisions of section 471 of the Code of lowa (1873) power 
in the abstract is conferred upon cities and incorporated towns of that 
State to erect or to authorize the érection of waterworks. By the provi- 
sions of section 500 of the same Code, power was conferred upon the 
municipal corporations of the state to negotiate loans for municipal pur- 
poses in anticipation of the revenue. No pùwer was at the time in ques- 
tion conferred upon the rtiunicipalities of the state to issue bonds or ne- 
gotiable securities to évidence such loans. Notwithstanding this want of 
power to issue negotiable securities, the town, having borrowed of Wil- 
liam H. Fernald, pursuant to the power conferred by section 500 of the 
lowa Code, the sum of $2,500, gave to him as évidence of his claim thp 
five certain negotiable bonds in question. Thèse bonds, as already seen, 
were void for want of power to issue them, but the obligation to pay 
the loan made pursuant to the power conferred by law was not avoided 
by the fact that an unwarranted évidence of the loan was executed. Not- 
withstanding such fact, the money loaned, if used by the municipality for 
its own benefit, may be recovered. Hitchcock v. Galveston, 96 U. S. 
341, 34 L. Ed. 659 ; Chapman v. County of Douglas, 107 U. S. 348, 2 
Sup. Ct. 62, 27 L. Ed. 378 ; Read v. Plattsmouth, 107 U. S. 568, 2 Sup. 
Ct. 208, 27 L. Ed. 414; Hedges v. Dixon County, 150 U. S. 182, 14 Sup. 
Ct. 71, 37 L. Ed. 1044; Geer v. School District No. 11, 49 C. C. A. 539, 
111 Fed. 682, and cases cited. 

V/e are, therefore, not only by the concession of counsel, but by con- 
trolling authority, brought to the conclusion that plaintiff has a right 
to recover in this action on the seventh count of his pétition, unless such 
right is barred by the statute of limitations. Section 3447 of the Code 
of lowa, supra, which controls this question, is as follows: 

"Actions may be brougbt within the tîmes herein limited, respectlvely, after 
their causes accrue, and not afterwards, except when otherwise specially de- 
elared: * * * (6) Tliose founded on unwritten contracts, those brought 
for injuries to property, or for relief on the ground of f raud in cases heretofore 
solely cognizable in a court of chancery, and ail other actions not otherwise 
provided for in this respect, within fiye years." 

The claim of the town is that the cause of action aecrued to plaintiff 's 
assigner on July 1, 1888, immediately upon the payment by him of the 
$2,500 to the town ; therefore that his right of action was barred in five 
years thereafter, namely, on June 30, 1893, notwithstanding the fact that 
during ail this time the town continued to pay the interest as expressed 
in its written contract. Such interest was paid without objection or in- 
timation of any infirmity in the written contract until July 1, 1898, when, 
for the first time, the town repudiated the written contract and declined 
to pay either the interest or principal called for by it. This suit was 
instituted January 10, 1903, counting Only on the bonds, and by leave 
of court on June 12, 1903, an amendment was filed counting on the im- 
plied obligation to pay the debt notwithstanding the invahdity of the 
bonds as such. The filing of this amendment, if indeed it shall be re- 
garded as the institution of the présent suit (which we do not assert). 
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was clearly within five years from the date oî défendant' s répudiation of 
the void bonds. 

On the question when the statute begins to run in cases of this kind 
we need say but little. This court in two opinions has passed upon 
what we conceive to be the very question now involved, and has held 
in substance that when a municipaHty issues void bonds as évidence of 
an indebtedness which it had power to incur, for work or property of 
which it received the benefit and subsequently paid the holder of the 
bonds interest as it matured according to the ténor of the bonds, the 
statute of limitations does not begin to run against an action brought te 
recover the money as long as the municipality recognizes its express 
obligation to pay the bonds and pays the holder interest thereon accord- 
ing to the requirement of the bonds themselves. We hâve re-examined 
the question in the light of the exhaustive and able briefs of the counsel 
for the défendant town, and fail to discover any reason for receding 
from the views expressed and adopted by this court in the two cases of 
Geer v. School District No. 11, supra, and Board of Commissioners v. 
Irvine, 126 Fed. 689, 61 C. C. A. 607. We also fail to discover any 
substantial différence in the facts of the case now before us and those in- 
volved in the Geer Case, except that the case now under considération 
présents a stronger showing of no purpose to repudiate the express con- 
tract, but rather a determined and settled purpose to observe its re- 
quirements up to the time of the maturitv of the bonds. In this case 
there was not only a continuons récognition of the written obligation, 
by the payment of interest called for by the bonds, until their full matu- 
rity, but a provision made by ordinance for the création of asinkingfund 
to meet the principal when it should fail due. Not only so, but the évi- 
dence discloses that $850 has actually been collected from the taxpay- 
ers for the purpose of this sinking fund. 

This court should be slow to overrule its twice-expressed opinion in 
aid of a highly technical défense to what must be conceded to be a most 
meritorious cause of action — a cause of action based on a claim against 
a town for money actually used in constructing one of its most salutary 
and necessary public utilities. We therefore décline to do so, and, on 
the authority of the two cases last cited, affirm the judgment rendered 
below. 
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IROQUOIS TRANSP. 00. et ai. v. A. HARVEY'S SONS MFG. CO. 

(Circuit Court of Appeais, Sixth Circuit. November 18, 1905.) 

No. l,41î. 

1. Maeitime Liens — State Statute — Conteacts foe Construction ob 
Vessels. 

Contracts for building vessels or for worlî done or materials furnished 
In their construction are not maritime, and lieuce a state statute relating 
to sucli contracts, giving liens to the contractors and providing for tlieir 
eaforeement in the state courts, is not invalid, as in dérogation of the ad- 
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mlralty jurlsdlctlon confcrred on the District Courts of the United States 
by tlie Constitution and the judiclary act of 1789. 

[Ed. Note. — Maritime liens created by state laws, see note to The 
Electron, 21 0. C. A. 21.] 

2. COtJBTS — FEDERAL COUETS— FOLLOWINO DECISION OF StATE CoTJBT. 

The Mlchigan water craft act (Comp. Laws, c. 298), which gives a lien 
to contractors and persons furnishing labor and niaterlals in the construc- 
tion of vessels, relates to contracte which are not maritime, and its con- 
struction by the Suprême Court of the state is blndlng on the fédéral 
courts. 

[Ed. Note. — State laws as rules of décision In fédéral courts, see notes 
to WilBon V. Perrln, 11 0. C. A. 71 ; Hlll v. Hlte, 29 C. C. A. 553.] 

3. Mabitime Liens — State Statutes — Jurisdiction of State Courts. 

The fact that a vessel subject to statutory liens for labor or materials 
under a state statute bas been enrolled and engaged in Interstate com- 
merce, and may therefore become subject to superior maritime liens en- 
forceable In a court of admlralty, does not affcct the jurisdiction of a 
state court over a suit to enforce the statutory liens. 

4. Same — Construction of Michiqan Statute. 

Comp. Laws Mich. c. 298, gives a lien for labor or materials furnished 
for the building of a vessel, without référence to whether crédit is given 
to the vessel or the owner personally, and the lien exista In either case, 
unless It Is shown that It was walved. 

5. Same. 

Under sueh statute, a lien is glven for materials furnished for the pur- 
pose of being used in the construction of a partlcular vessel, and it is not 
necessary to Its enforcement to prove that they were In fact so used. 
G. Same — Patment — Takino of Notes. 

The glvlng of notes by the owner of a vessel under construction to one 
who was furnishing materials therefor for arbitrary amounts desired by 
hlm to be used in ralslng funds, which notes were not paid and were after- 
wards rêturned, did not constitute a payment which deprived the material- 
man of hls rlght to a lien, where there was no agreement that they were 
taken as payment. 
7. Same — Materials Furnished apteb Launchinq. 

A vessel launched, but still under construction, does npt become subject 
to the maritime law because she rests in the water Instead of on the land, 
so as to deprive one who after such launching furnishes materials for her 
construction of hls rlght to enforce a statutory lien therefor in the state 
courts. 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

This is a cause which originated In a state court of Mlchigan, the circuit 
court for the county of Wayne, wherein the défendant in error souglit to en- 
force against the steamer Wlnnebago a lien given by a statute of the state for 
materials furnished for her construction. The steamer was bulit at St. Clair, 
Mich., by the Columbia Ironworks, a Mlchigan corporation, under a contract 
with John J. Boland and Thomas J. Prindiville, who subsequently organized 
under the laws of Indiana the corporation, the Iroquols Transportation Com- 
pany, plaintiiï in error hère, and assigned the contract to it. Thls contract re- 
qulred the Columbia Ironworks to construct for, and deliver to, the other party 
wlthin a designated tlme a steel steamer of a described size and character for 
the sum of $95,000, payable by installments during the progress of construction, 
except the last Installment, which was payable on the completion of the vessel ; 
and it was stlpulated that a penalty of $50 per diem, but not exceeding in ail 
$3,500, should be paid by the Columbia Ironworks for any delay in completion, 
and a bonus of the same sum per dlem for completion earlier than the stipu- 
lated date. . While the vessel was in course of construction, the Columbia Iron- 
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Works was also engaged in the building, at their yards, of anotber vessel of 
liite cliaracter. The A. Harvey's Sons Manufacturing Company engaged at 
Détroit in tbe business of selling valves, piping, flttlngs, plumbing material, 
and the lilie, furnlshed the Columbla IronworliS with a quantlty of thèse 
materials to go into tbe construction of the two vessels on orders which were 
t'or duplieates of the items required. In gênerai thèse materials were respec- 
tively used in the construction of the vessels for which they were ordered, but 
a comparatively siiiall portion of tbe duplieates intended for the vessel now 
caiied the Winnebago is not shown to bave been actually employed for that 
purpose. One of the duplicate parts of the articles furnished was charged by 
the Columbia Ironworijs to one of the vessels, and the other balf to the otber, 
except that a small aniount, $52 worth, was charged to "Building and Equip- 
ment Account." But it was not known to défendant in error that any part 
of the duplicate of material^ furnished for eacb vessel was appropriated to 
any otber purpose. The last of the articles were furnished July 18, 1903, while 
the vessel was lying in the water at St. Clair. She was iaunched on March 
21, 1903, but she was not completed until after ail the articles had been fur- 
nished. On July 18, 1903, she was inspected and enrolled at Port Huron in the 
name of the Columbia Ironworks as owner, and thereupon the balance of the 
purchase price, less the forfeit for deiay, was paid, and a bill of saie given 
by the Columbia Ironworks to the plaintiff in error. Five days afterwards a 
new enroilment was made of the vessel at Chicago, reciting a change of owner- 
ship and of districts. The défendant in error had no knowiedge for wliom the 
vessel was being built, nor did either of the parties know of the enroilment of 
the vessel by the Columbia Ironworks at tbe time when that was done. The 
vessel made several trips on the Lakes after her enroilment at Chicago. A 
part of the price of tbe materials furnished by défendant in error remaining 
unpaid, this proceeding was commenced under the Michigan water craft aet 
(Comp. Laws, c. 298) beginning with section 10,788, by tiàe fiiing of the com- 
piaint praying for a warrant of seizure and a sunimons to tbe owner or master. 
Upon the seizure of the vessel, a bond was given by the plaintiff in error as 
owner and the vessel released. The plaintiff in error thereupon, and be- 
fore the tIme for its pleading had expired, flled Its pétition and bond 
for removal into the Circuit Court of the United States for the Bastern 
District of Michigan, and the cause was removed accordingly. The plaintitî 
in error in due time Jiled its answer, pleading to the merits and denying the 
validity of said chapter 298 of the statutes of Michigan, upon the ground that 
it was in violation of the second section of article 3 of the Constitution of the 
United States, eonferring .lurisdiction upon the courts of the United States in 
îidmiralty. A replication having been filed, the cause came on for trial before 
the court and a jury. A verdict was rendered for the défendant in error for 
the sum of $2,4.34.36. Upon judgiiient having been eutered thereon, the 
cause was brought hère on writ of error. 

C. E. Kremer, for plaintiffs in error. 
H. B. Graves, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge, having stated the case as above, de- 
livered the opinion of the court. 

The questions discussed by counsel may be resolved into the fol- 
lowing : 

1. Whether the Michigan statute, in its application to such a case as 
this, is in dérogation of the admiraity jurisdiction conferred upon 
the District Courts of the United States by the Constitution and the 
judiciary act of 1789. It would be superiluous for us to canvass anew 
the many décisions of the Suprême Court of the United States upon 
this gênerai subject. This has been so often done by that court that 
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we may properly assume the leading principles affirmed in its more 
récent décisions as settled, and proceed to a discussion of the ques- 
tion before us by their light. Contrary to what was said by Mr. jus- 
tice Miller in The Hine v. Trevor, 4 Wall. 555, 18 L. Ed. 451, respect- 
ing the effect df the act of 1845 upon the admiralty jurisdiction of 
causes arising on the Great Lakes and Connecting rivers, it is to be 
understood that no part of that act is now in force. The reason for 
that conclusion is stated in The Eagle, 8 Wall. 15, 19 L. Ed. 365, and 
the conclusion is confirmed in The Robert W. Parsons, 191 U. S. 17, 
31, 24 Sup. Ct. 8, 48 L. Ed. 73. We are therefore to be remitted to 
the original investiture of the admiralty jurisdiction by the Constitu- 
tion and the judiciary act of 1789 for the ascertainment of its scope and 
limits. In the définition of those ordinances by the décisions of the 
Suprême Court we take it to be settled that the jurisdictipn extends to 
ail cases of a maritime nature, whether the right in question is one 
accorded by the gênerai rules of the admiralty law or is created by lég- 
islation; the doctrine being that newly created rights of this nature 
beconie parts of the jurisdictional dominion, as in the case of state 
législation according a lien for supplies fumished in the home port. 
But the maritime nature of the subject is always the test of jurisdic- 
tion. And so, while state législation may create rights which are of 
such a nature that they may properly be administered by the admi- 
ralty courts, such state législation cannot enlarge the power of those 
courts by creating rights of which they cannot take cognizance consist- 
ently with their principles or with the objects of their institution. 
Thèse rules are the obvious déductions from the authoritative déci- 
sions upon the subject. Passing from thèse predicates, we observe 
that it is also to be accepted as settled law that contracts, whether for 
the building of ships or for furnishing materials for their construction, 
are not maritime in their nature, nor are liens given upon ships while in 
course of construction maritime liens. This doctrine was affirmed by 
this court in The John B. Ketchem, 97 Fed. 873, 38 C. G. A. 518, and is 
supported by many décisions of the Suprême Court. Some of thèse 
are : Edwards v. Elliott, 21 Wall. 532, 22 L. Ed. 487 ; Johnson v. 
Chicago, etc., Elevator Go., 119 U. S. 388, 7 Sup. Gt. 254, 30 L. Ed. 
447; Knapp, Stout & Go. v. McCaflfrey, 177 U. S. 638, 643, 20 Sup. 
Ct. 824, 44 L. Ed. 931 ; The Robert W. Parsons, 191 U. S. 17, 25, 24 
Sup. Ct. 8, 48 L. Ed. 73. 

It seems to follow by obvious séquence that, in creating liens of this 
character and conferring upon their own courts the power to enforce 
them, state législation does not derogate from the jurisdiction of the 
admirality courts of thé United States. It may be that in its applica- 
tion to ships already engaged in commerce there would be such 
dérogation, and that to that extent its provisions would not be enforçe- 
able. But that is no valid reason why the statutes should not be giv- 
en eflfect so far as they may. We hâve, therefore, no occasion to con- 
sider whether the remedy provided by the Michigan statute is to be 
regarded as one strictly in rem, or as one which, like a proceeding in 
foreign attachment, contemplâtes the recovery of a judgment against 
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the owner, and the enforcement of a lien upon his property for its 
satisfaction. If the contract is not of a maritime nature, it is of no 
concern to the fédéral jurisdiction what remédies the state may 
provide, whether in rem or otherwise. "If," said Mr. Justice Brown, 
in Knapp, Stout & Co. v. McCaiïrey, supra, "a lien upon a vessel be 
created for a claim over which a court of admiralty has no jurisdic- 
tion in any form, such lien may be enforced in the courts of the state. 
Thus, as the admiralty jurisdiction does not extend to a contract for 
building a vessel, or to work donc or materials furnished in its con- 
struction (The Jefïerson [People's Ferry Co. v. Beers] 20 How. 393, 
15 L. Ed. 961 ; The Capitol [Roach v. Chapman] 23 How. 129, 16 L. 
Ed. 291), we held, in Edwards v. Elliott, 21 Wall. 532, 22 L. Ed. 487, 
that, in respect to such contracts, it was compétent for the states to- 
enact such laws as their Législatures might deem just and expédient, 
and to provide for their enforcement in rem." The owner of a ship 
may make a nonmaritime contract and mortgage his ship to secure it, 
or it may be seized on mesne or final process ; and in both cases the ship 
may be sold for the satisfaction of the debt on the order of a com- 
mon-law court without recourse to the admiralty jurisdiction. We 
therefore think the proceeding was one maintainable in the state court. 

2. One ground of défense made by counsel for the plaintiff in er- 
ror is that the steamer Winnebago was, at the time of her construc- 
tion and seizure, not intended to be used only in navigating the waters 
or canals of the state of Michigan; and the question presented and 
argued is whether the statute intends a vessel exclusively used in 
navigating the waters of the state, or one which is to be used in such 
waters, or there and elsewhere, as the business in which she is enga- 
ged may require. The construction of the provision of the statute in 
this regard was presented" to the Suprême Court of the state in The 
City of Erie v. Canfield, 27 Mich. 479, and was decided adversely to 
the contention which counsel for plaintiff in error now makes ; the 
court holding that the vessel need not be one intended to be exclusive- 
ly used on the waters of that state. Apparently this settles the ques- 
tion for us, if, as we think, it could make no différence in determining 
the maritime nature of the transaction, whether the ship was intended 
to be used wholly in Michigan waters, or elsewhere as well. 

3. Another question is presented by the point made that the plaintiff" 
(below) could not recover because it was a subcontractor only, and 
could not recover, unless there was something due the contractor. 
But the premise is bad. It rests upon the predicate that the Columbia 
Ironworks was at work upon, and obtained thèse materials for, a ves- 
sel not its own, but one belonging to the Iroquois Transportation 
Company; whereas the contrary was the fact. The ownership was 
in the Columbia Ironworks until she was delivered. This was the 
ruling made by us in the case of The John B. Ketchum, supra, upon 
a contract like that upon which this vessel was built, and we see no 
reason for reconsidering the point. 

4. Again, it is urged that, because the vessel was enrolled and li- 
censed and was already engaged in interstate commerce, the seizure 
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was in violation of the Constitution and laws of the United States. It 
is said that she had become "a vessel subject to admiralty jurisdic- 
tion>" which is quite true. And it is further suggested that she might 
beconie subject to maritime liens which could only be enforced in the 
admiralty, which may also be conceded. We are unable to perceive 
that any relevant conséquence ensues upon the fact that the vessel 
had engaged in Interstate commerce. And the fact that she might 
become subject to maritime liens would net destroy liens already law- 
fully acquired. It is true she might become subject to maritime liens 
which would be superior to the existing lien, and that such liens would 
bave to be enforced in the admiralty. But that possibihty does not 
defeat the enforcement by a state court of the nonmaritime lien to 
which she is subject. How else is the owner of the latter to obtain 
his remedy ? It may be the vessel will never become subject to mari- 
time liens at ail ; and, if so, the holder of the existing lien may never 
hâve even the privilège of proving his claim in some cause instituted 
for another purpose. But no such supposed embarrassment bas yet 
occurred. And they are as yet imaginary. But suppose such other 
liens should attach. That should not prevent the enforcement of the 
earlier lien in the proper court. If the holder of the earlier lien de- 
lays his action, he subjects himself to the danger of superior liens 
becoming fastened, and the enforcement of his own lien in the state 
court must leave the vessel subject to the superior liens of which the 
state court cannot take cognizance. If occasion requires, and the ad- 
miralty court enforces the superior liens, it is in no wise obstructed by 
the action of the state court, and the title under a decree of the for- 
mer court would defeat the title gained under the decree of the state 
court. The case of Moran v. Sturgis, 154 U. S. 256, 14 Sup. Ct. 1019, 
38 L. Ed. 981, is a good illustration of this 'subject. There is no dif- 
ficulty other than such as may happen in case one court should take 
and hâve possession of the vessel at a time when the other should 
require it; but that is an incident common along ail the lines of con- 
current pro'ceedings in the state and fédéral courts, and gives no 
ground for the déniai of jurisdiction to either. 

5. Again, counsel for plaintiff in error contends that the supplies 
were not furnished on the crédit of the vessel, but on the crédit of the 
Columbia Ironworks. The statute déclares a lien in favor of the 
party furnishing material for the building of the ship. But it does not 
contemplate that crédit shall not be given to the owner, or that he 
shall not be liable personally for the debt. It is possible, no doubt, 
for the furnisher to waive the Hen ; but, unless he does so, the lien ex- 
ists. The burden of showing the waiver rests upon the party who al- 
lèges it. There is nothing in the bill of exceptions which would jus- 
tify a fînding that the lien was waived. 

6. It is contended also that the Michigan statute requires as a 
condition for a lien that the materials should hâve been in fact used 
in and about the construction of the vessel, and that the mère fact that 
materials were supplied for that purpose is not sufficient. This ques- 
tion was presented in the case of The James H. Prentice (D. C.) 36 
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Fed. 777, which was decided by Judge Brown, now one of the J ustices 
of the Suprême Court. It was held by the leamed judge, upoii a full 
and very thorough considération of the question, that the furnishing 
of the niaterial for the purpose of being so used was the test sup- 
pHed by the statute. We should feel strongly incHned to follow that 
décision, if the question stood in doubt. But the reasons stated in the 
opinion are convincing that the décision was correct. And it is sup- 
ported by the prépondérance of opinion in the state courts upon simi- 
lar provisions in the local statutes. 

7. It appears that, at one time during the course of the transactions, 
the Columbia Ironworks gave two notes for amounts desired by the 
défendant in error to use in raising funds. Thèse notes were not for 
any payment particularly stipulated in the contract, but for arbitrary 
amounts. The notes were never paid, and were afterwards returned 
to the maker. There was no évidence which tended to show that 
thèse notes were received upon an express agreement that they should 
be taken as payment, and the presumption is to the contrary. See 
The Kimball, 3 Wall. 37, 18 L. Ed. 50; The Emily Souder, 17 Wall. 
666, 21 L. Ed. 683 ; The Atlas S. S. Co. v. Columbia Land Co., 102 
Fed. 358, 42 C. C. A. 398, and our own décision, Pflueger v. W. Lewis, 
etc., Co., 134 Fed. 28, 67 C. C. A. 102. 

8. As has been stated, the vessel was launched on March 21, 1903. 
But she was not completed before July 19, 1903. Some of the ma- 
terials for her construction were furnished in the intérim ; and it is con- 
tended that for thèse there could be no recovery. This distinction be- 
tween materials furnished before and after the launching of the ves- 
sel was not taken in the court below, and seems to hâve been an after- 
thought. However, we are disposed to say that we do not think 
it Sound. A ship launched, but still in the course of construction, 
does not become subject to the maritime law, because she rests in 
the water rather than on land, and does not become so until she is put 
into use as an agency of commerce, or, at least, until she is fitted for 
that purpose; and she ceases to possess a maritime character when 
she is permanently withdrawn from such service. City of Détroit v. 
Grummond, 121 Fed. 963, 971, 58 C. C. A. 301, and cases there cited. 

Our conclusion is that there is no error, and that the judgment 
should therefore be affirmed, with costs. 
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HOLT T. NIXON. 

(CJrcult Ctourt of Appeals, Seveuth Circuit October 24, 1905.) 

No. 1,165. 

1. Landloed and Tenant — ^Action op Foecible Détention by Landloed — 

Défenses. 

Under the Illinois statute providing for the recovery of real estate 
by an action in forcible detainer from any lessee vvho holds possession 
"without right" after the détermination of his lease, it is a good dé- 
fense to such an action by a lessor, after the expiration of a lease, that 
euch lease gave défendant the right to renew foi; another term, and 
that plalntifC refused to slgn a renewal lease which was tendered to him 
by défendant for exécution. 

2. Same — Right of Tenant to Renew Lease — Election. 

A provision In a lease that the rent should be "paid quarterly in equal 

payments on the " in légal eff ect requires such payment to be 

made, at the end of each quarter, and where the lease gave the lessee 
the right to renew on the same terms the tender to the lessor for his sig- 
nature of a new lease providing that the rent should be paid on the last 
day of each quarter was a sufflelent élection to renew. 

3. Same — Evidence. 

The right of a tenant to renew a lease, given by Its terms, where 
notice of an élection to renew was given to the lessor and not with- 
drawn,; cannot be afCected by the fact that after the landlord refused 
to renew the tenant look^d for other promises with a view to surreuder- 
ing thëfee occupied, if It should be thought advisable. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

This action In forcible detainer was begun in February, 1004, by the plain- 
tlfC in error to obtain possession of certain premises in Chicago occupied by 
the United States custom bouse, and in charge of the défendant as collector 
of customs. The trial was had to the court without a jury, and resulted In 
a judgment for the défendant 

Ou April 19, 1898, a written lease was executed by Mr. Holt, owner of 
the premises, of the first part, and the United States, by Mr. Nixon, as col- 
lector, acting under the authority of the Secretary of the Treasury in behalf 
of the United States, of the second part, for one year from May 1, 1898, at a 
rental of $4,800 a year ; "said rent to be paid quarterly in equal payments on 
the ." 

The lease contalned the followlng provision : 

"It is further understood that the party of the second part shall hâve the 
privilège of six annual renewals of this lease upon the same terms and con- 
ditions as are herein set forth." 

New leases of the same form were executed each year until 1903. 

On the trial Mr. Holt made his prima facie case by proving the defendant's 
possession, the lease that expired,on May 1, 1903, the fact that no subséquent 
lease had been executed, the plaintifCs demand thereafter for possession, and 
the defendant's refusai. The défendant, over the plaintifC's objection, tlien 
proved thèse facts: On April 20, 1903, the United States, through Mr. Nixon, 
uotifled Mr. Holt of Its élection to take a new lease for the year beginning 
May 1, 1903, in pursuance of the option in the original lease, and tendered him 
for exécution a form of lease identical with the original in ail respects, except 
that the rent clause provided : "Said rent to be paid quarterly in equal pay- 
ments on the last day of each quarter, first payment becoming due on July 31, 
1903." Mr. Holt declined to exécute this lease. 

After the foregoing facts were in évidence Mr. Holt proved that the Treas- 
ury Department, from 180S to April, 1903, had paid the rent substantially In 
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îidvance of the ends of the quarters. And he offered to prove that Mr. Nixon, 
though Insîstlng that he had no authority to exécute a lease callmg for rent 
In advance of the end of the quarter, had stated that he was authorized 
to say to Mr. Holt, and would and did agrée, that the rent should be paid 
quarterly in advance; that the same understanding was had between Mr. 
Holt and Mr. Nixon at each renewal dowu to 1903; and, further, that the 
Treasury Department, after Mr. Holt's refusai to exécute the lease tendered 
to him on April 20, 1903, had written a letter Instructlng Mr. Nixon to look 
around for other premises. The court sustained the defendant's objections to 
thèse offers. 

The part of the Illinois statute that applies to this action reads thus : 
"The person entitled to the possession of lands and tenements may be restored 
thereto In the manner hereafter provided: * * * Fourth: When any 
lessee of the lands or tenements, or any person holding under him, holds pos- 
session without right after the détermination of the lease or tenancy by its 
own limitation, condition or terms, or by notice to quit or otherwise." 

Certain sections of the Eevised Statutes of the United States are referred 
to in the opinion: 

"Section 3648. No advance of public money shall be made in any case 
whatever. And in ail cases of contracts for the performance of any services or 
the delivery of articles of any description for the use of the United States, 
payment shall not exceed the value of the services rendered or of the 
articles dellvered préviens to such payment. * * » 

"Section 2957. No collector or other offlcer of the customs shall enter into 
any contract or agreement for the use of any building to be thereafter erected 
as a public store or warehouse, and no lease of any building to be so used shall 
be taken for a longer perlod than three years, nor shall rent be paid, in 
whole or In part, in any case, in advance." [U. S. Comp. St 1901, pp. 2425, 
1944]. 

William P. Sidiey, for plaintiff in error. 
Francis G. Hanchett, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The action of forcible entry and detainer is statutory, and the plain- 
tiff can succeed only on the terms prescribed in the statute. Under 
the section applicable hère the plaintifï could not maintain his action, 
except by complying with the statutory condition, which required 
him to prove that tiie défendant was holding over "without right." 
This the plaintiff accomplished in his opening, wherein it was not 
disclosed that the United States had elected to renew. In meeting 
the prima facie case the défendant was entitled to bring ont the fact 
of élection to renew, not as an affirmative défense, légal or équitable, 
but as the déniai of the existence of the condition without which the 
plaintiff could not bring himself within the statute on which he based 
his action. Facts that demonstrated that the plaintiff was withhold- 
ing the lease without right would establish that the défendant was 
not holding over without right. Eichorn v. Peterson, 16 111. App. 
601. The Suprême Court of Illinois, so far as we are advised, has 
not passed upon this question. Hunter v. Silvers, 15 111. 174, was 
based on a former statute that did not contain the words "without 
right." So the court below ruled correctly in admitting évidence of 
the élection to renew. 
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The plaîntiff claims that he was entitled to a directed verdict on 
account of the insufficiency of the facts brought out by the défense 
to constitute an élection to renew. The point is made that the plain- 
tiff's covenant did not require him to exécute a lease which contained 
the words "payable on the last day of each quarter." But such was 
the légal efïéct of the words of the original lease. The terms and con- 
ditions respeçting rent were theref ore as distinctly expressed as if 
the légal efïect of the words employed had also been written out in 
full. Consequently there was no variance between the lease tendered 
for exécution and those which the plaintifï had been executing in 
renewal. 

And since the rent conditions were fully expressed in the original 
lease, the foregoing conclusion also disposes of the assignments based 
on the court's refusai to permit the plaintifï to introduce paroi évi- 
dence in contradiction of such conditions. Furthermore, the Treasury 
Department and the collecter' of customs derived their authority froni 
the law ; and the statutes quoted in the statement of the case, which 
were called to the plaintifï's attention before he signed the original 
lease, limited the authority of the governmental agents to bind the 
United States. 

The letter from the Treasury Department to the collecter was 
properly excluded. The rights of the United States became fixed 
by the notice to renew, which was never withdrawn. Those rights 
were not abandoned by looking for other premises with a view to 
surrendering, if the Treasury Department should thereafter think it 
désirable to do so, the premises in question to the plaintifï, 

The judgment is aiifirmed. 



ELLIS V. KRULBWITCH. 
(Circuit Court of Appeals, Eighth circuit November 16, 1905.) 

No. 54. 

1. BANKHtnPTCY — EkVIEW OF ReFEEEE'S DECISION ON CÉBTU'IOATB. 

Where the only matter certlfled to the district court for revlew by a 
référée In bankruptcy was an order overruUng a demurrer to and deny- 
Ing a motion to strlke out portions of a motion flled by a trustée, a sub- 
séquent order made by the référée on sald motion was not before the 
District Court for revlew. 

[Ed. Note. — ^Appeal and revlew In banisruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

2. Same — iVIODE OF Review by Ciectjit Couet of Appeals. 

An order made by a District Court in banlsruptcy, conflrmlng or settlng 
aside an order by a référée requiring a banlirupt to turn over property 
Is not revlewable by the Circuit Court of Appeals on a pétition for re- 
vision lu matter of law, where disputed questions of fact are involved. 

In Bankruptcy. On pétition for review. 

W. S. Bicksler (Daniel B. EUis, Edmon G, Bennett, and George L,. 
Nye, on the brief), for petitioner. 

H. H. Hindry (M. Sunimerfîeld and Alfred MuUer, on the brief), 
for respondent. 
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Before SANBORN, Circuit Judge, and PHILIPS and CAR- 
LAND, District Judges. 

CARLAND, District Judge. From the pétition of the trustée filcd 
herein, it appears : That at tîie first meeting of creditors in the mat- 
ter of the Western Hat & Cap Company, a bankrupt, Phillip Krule- 
witch, who was the trustée and manager of said company, was exam- 
ined, and as a resuit of such examination, the référée, on motion made 
in behalf of the trustée, made the foUowing order : 

"It is hereby ordered that Phillip Krulewltch, as président and manager 
of the above named bankrupt, be and appear before the undersigned référée 
In bankruptcy, on Monday, the 21st day of November, 1904, at the hour of 
10 o'cloçk a. m., and show cause why, if any he has, he should not deliver 
to Charles F. Ellis, Esq., the trustée of sald bankrupt's estate, property of 
the bankrupt or the proceeds thereof in the value of $9,278.02, as prayed for 
by such trustée on the application flled November 15, A. D. 1904. 

"David V. Burns, Référée in Bankruptcy." 

That, at the time and place mentioned in said order, respondent 
appeared and filed a demurrer to the motion of the trustée and also 
a motion to strike out portions of said motion, which said demurrer 
was by the référée overruled, and the motion to strike out denied. 
Whereupon the respondent asked for time to file an answer to said 
order to show cause, which request was granted by the référée, and 
November S6th, at 10 o'clock, was fixed as a time for filing said 
answer. November 26th respondent filed an answer, but declined to 
ofïer any testimony. Thereupon the référée made an order that re- 
spondent turn over to the trustée property of the value of $6,000 or 
its équivalent in cash. That respondent then requested the référée to 
certify to the district judge the ruling and order which overruled the 
demurrer, and denied the motion to strike out, for review; and this 
matter was certified as requested. On February 21, 1905, the judge 
made the following order as the resuit of the hearing : 

"It Is ordered by the court that the order of the référée requiring Phillip 
Krulewltch, président and manager, to turn over and deliver property to 
the trustée herein, be, and the same is, hereby vacated, set aside, and for naught 
held. And the orders of the référée overruling the demurrer of the respond- 
ent to the application of the trustée for an order requiring said Krulewltch 
to turn over property and the order denying the motion of the respondent 
to strike out certain portions of said application be, and the same and each 
thereof be, and they are, hereby approved and confirmed. It is further or- 
dered by the court that the référée asslgn a time and place for a hearing 
to détermine whether or not Phillip Krulewitch, président and manager of 
the bankrupt, has property in his possession or under his control belonging 
t» the estate of the bankrupt, and that said Krulewltch and the trustée be 
allowed to Introduce testimony on such hearing as they shall be advised." 

The answer of the respondent admits the facts stated herein. It 
is this last-mentioned order that is sought to be reviewed in this court. 
In this proceeding our jurisdiction is limited to matters of law. By 
section 38 of the bankruptcy law (Act July 1, 1898, c. 541, .30 Stat. 
555 [U. S. Comp. St. 1901, p. 3435]), every act of a référée in bank- 
ruptcy is subject to review by the judge of the United States Dis- 
trict Court. The only order of the .référée which Krulewitch request- 
ed the District Court to review was the order which overruled his 
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demurrer to, and denied his motion to strike out, the trustee's motion 
for the order for the delivery of the property or money, which the 
trustée alleged he had in his possession, to the trustée. The proceed- 
ings of thé référée subséquent to this order overruling the demurrer 
were not, therefore, properly before the District Court for considér- 
ation or review. That court sustained the order which overruled the 
demurrer and denied the motion to strike out, and directed that Krule- 
witch hâve leave to introduce évidence and try the merits of the issue 
tendered by the motion of the trustée, nevertheless. A proceeding in 
bankruptcy is a proceeding in equity. Rule 34 of the rules in equity 
requires the court to give to the défendant an opportunity to answer 
when his demurrer is ovferruled, and by analogy with this rule and the 
equity practice there was no error in the order of ±he court below to 
the eflfect that the parties should hâve an opportunity to présent their 
évidence and to be heard upon the issue tendered by the motion of the 
trustée after the demurrer to it was sustained by the court. 

Moreover, if the final order of the référée, made in the proceeding 
subséquent to the order overruling the demurrer, were hère for re- 
view, it i.s difiicult to perceive how error of law could be predicated 
of it, because it is made upon évidence from which men of différent 
minds might draw différent conclusions, and a question of this nature 
is a question of fact, reviewable by appeal and not by pétition for re- 
view. Under section 2, subsec. 10, of the bankruptcv law (30 Stat. 
546 [U. S. Comp. St. 1901, p. 3431]), the district judges hâve the 
power to "consider and confirm, modify or overrule, or return with 
instructions for further proceedings the records and findings certified 
to them by référées." 

There was no error of law in the action of the district judge chal- 
lenged by this pétition, and the pétition is accordingly dismissed. 



GlUS et al. v. UNITED STATES. 
((Circuit Court of Appeals, Nlnth Circuit October 9, 1905.) 

No. 964. 

Jtjey— CoKSTiTrmoNAi, NxjMBER IN Ceiminal Cases— Alaska Code. 

Code. Clr. Proc. Alaska, § 171 (Carter's Ami. Alaska Codes, p. 179), 
in so far as It provides tbat in trials for misdemeanors six persons shall 
constltute a légal jury, Is in violation of tbe rights secured to persons 
accused of crime by tlie flfth and slxth amendments to the Constitution 
of the United States, and void. 

[Ed. Note.— For cases in point, see vol. 31, Cent. Dig. Jury, §§ 221-225.] 

In Error to the District Court of the United States for the First Di- 
vision of the District of Alaska. 

John R. Winn and L. R. Gillette, for plaintiffs in error. 
Robert E. Friederich and John J. Boyce, U. S. Attys., and Edward 
E. Cushman, Sp. Asst. Atty. Gen., for the United States. 

Before GILBERT, ROSS, and MORROW, Circuit Judges, 
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MORROW, Circuit Judge. The défendants in the court below 
(plaintilïs in errer) were indicted' under section 127 of the Pénal Code 
of Alaska (Carter's Annotated Alaska Codes) for the crime of keeping 
a house of ill famé. A trial was had before a jury of 6 persons, re- 
sulting in a verdict against the défendants. Judgment was entered in 
accordance with this verdict, from which a writ of error was sued out 
to this court. 

The principal error assigned is the action of the court in compelling 
the défendants to go to trial before a jury of 6 persons, refusing to 
allow the full panel of 12 jurors. Section 171, p. 179, Code Civ. Proc. 
(Carter's Ann. Alaska Codes), providing for the formation of juries, 
provides, among other things, as follows : 

"The jury shall consist of twelve persons, unless the parties consent to a 
less numher. Sueh consent shall be entered in the journal: Pfovlded, that 
hereafter, in trials for misdemeanors, six persons shall constitute a légal 
■iury." 

The Suprême Court of the United States, in Rassmussen v. United 
States, 197 U. S. 516, 25 Sup. Ct. 514, 49 L. Ed. 862, considered the 
identical question presented hère, and held that, under the treaty with 
Russia ceding Alaska and the subséquent législation of Congress, Alas- 
ka has been incorporated into the United States, and the Constitution 
is now applicable to that territory ; that under the fifth and sixth amend- 
ments to the Constitution Congress cannot deprive one there accused of 
a misdemeanor of a trial by a common-law jury, and therefore section 
171 of the Alaska Code, in so far as it provides that in trials for misde- 
meanors six persons shall constitute a légal jury, is unconstitutional and 
void. 

Upon the authority of this décision, the judgment of the District 
Court is reversed, and the cause remanded for a new trial. 



BEERS V. CHICAGO, M. & ST. P. RY. CO. 

(Circuit Court of Appeals, Seventh Circuit. August 1, 1905.) 

No. 1,143. 

1. INJUNCTION — ^ALTEBNATIVE REUEF — LACHES. 

To authorize a decree for damages as an alternative for an injunction, 
a case in equity must be made, and lâches which would defeat the right 
to an injunction will also defeat the right to the alternative relief. 

[Ed. Note. — For cases In point, see vol. 18, Cent. Dig. Emlnent Domain, 
§§ 816, 817 ; vQl. 27, Cent. Dig. Injunction, §§ 414-416.] 

2. Eminent Domain — Remédies of Pbopebty Ownebs — Injunction — Dam- 

ages LACHES. 

A property owner, who, with l^nowledge of a eity ordinance requiring 
a railroad company to elevate its traclv on a street in front of his prop- 
erty, the necessary resuit of which would be to occupy the entire street, 
permits the work to be done and a large amount of money to be expend- 
ed in the sanie by the company, is chargeable with lâches which will de- 
feat his right to an injunction or to an award of damages in equity as 
an alternative relief. 

[Ed. Note. — For cases in point, see vol. 18, Cent. Dig. Eminent Domain, 
Si 783-786.] 
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Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 
The facts are stated ifl the opinion. 

Frank Crozier, for appellant. 
Chas. B. Keeler, for appellee. 

Before GROSSCUP, BAKER, and SE AMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion. 

The bill in the Circuit Court was to enjoin the maintenance by 
appellee of its éleva tec} railway tracks in a street in front of the ap- 
pellant's lots, and to compel the removal of the tracks thus elevated. 
The bill asks, in addition, that appellee may be decreed to pay to 
appellant the damages sùstained by reason of the trespass on his lots, 
and render reasonable compensation for the use thereof, and for 
other relief. The bill is predicated upon the theory that the street, 
occupied by appellee's elevated tracks, is a public street, and that 
though the occupation wâs under an ordinance regularly passed by 
the Council of the City of Chicago, the City of Chicago was wholly 
without power to dévote such street to the purposes of track élévation ; 
wherefore, the appellant, an abutter on the street, dépendent upon sucl? 
street for ingress and egress, and eut off from the same by the élévation 
in question, is entitled to an order removing the embankment, or (as 
stated in oral argument at bar) to an ascertainment in equity of the dam- 
ages sùstained, and an order for their payment. 

Among other défenses to the bill thus stated, the appellee asserts that 
appellant has been guilty of lâches. The bill was dismissed for want 
of equity by the Circuit Court. 

Appellant is the owner of lots fronting on Bloomingdale road, oc- 
cupied since 1872 by the tracks of the appellee's railroad. Under an 
ordinance of the city, of February 31st, 1898, requiring an élévation of 
appellee's tracks, work was begun in March, 1898, and fînished during 
that year. The work thus ordered, carried appellee's élévation in front 
of , and beyond appellant's lots ; but in front of appellant's lots, the élé- 
vation was already descending to the surface, so that it constituted an 
embankment variously estimated as averaging from two and one-half 
f eet, to eight f eet in height, on either side of the base of which in the 
street was width sufKcient to aflford ingress to, and egress from, appel- 
lant's lots. 

January 13th, 1903, the city passed another ordinance, ordering the 
extension of the élévation westward. The efïect of this ordinance was 
to raise the earth embankment, opposite appellant's lots, to the standard 
height of twelve feet, and to extend the base of the embankment to the 
fuU width of the street. Both this ordinance, and the preceding one, 
provided that the side slopes and latéral dimensions of the embankment 
should be determined by the natural angle of repose of the material 
used ; and there is no averment or évidence, that in extending the width 
of the base of the embankment, this natural angle was exceeded. Work 
under this later ordinance was commenced in Àpril, 1902, and prosecut- 
ed continuously up to August 3nd, 1903, when the bill was filed. At 
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the tîme of filing the bill, the embankment was practically completed. 
In constructing the first élévation the railroad, approximately, expend- 
ed seven himdred and fifty thousand dollars, and the second élévation 
cost upwards of two hundred thousand dollars, in addition to which a 
sum of over one hundred thousand was contracted, by appellee, for 
structural steel for subway viaducts on the line of the road covered by 
the new embankment. 

The appellant résides at Geneva, Illinois, distant from Chicago less 
than one hundred miles. He became the owner of thèse lots in 1893. 
He was called as a witness on his own behalf in the Circuit Court, but 
did not testify respecting either his knowledge or his ignorance of thèse 
ordinances; or his knowledge or his ignorance of the élévation work 
donc under them. And the sole averment in the bill, relatlng to knowl- 
edge or ignorance, is that on or about the 6th of July, 1902, appellant's 
attention was first called to the fact that appellee was erecting the 
second embankment. Even this was not under oath, for the bill does 
not seem to hâve been verified. 

That lâches is shown on the face of this record seems to us to be 
without doubt. The ordinance of 1898, four years before the bill was 
filed, established the policy of the city in the way of requiring appellee, 
within the city limits, to elevate its tracks. No one knowing this fact 
could hâve doubted that that ordinance, though not extending at that 
time the embankment in full dimensions in front of appellant's lots, 
would be followed, in time, by an embankment that would be of full di- 
mensions. The ordinance showed what the character of that embank- 
ment would be — its standard height of twelve feet, and the angle of re- 
pose — and that this would resuit in occupying the whole of the street 
in front of the lots as a base for the embankment. 

Under thèse circumstances, the ordinance of January, 1902, could 
hâve been no surprise to the owners of abutting lots. And in the ab- 
sence of distinct évidence, from the appellant himself, that he was igno- 
rant, either of the passage of the ordinance in January, or the commence- 
ment of the work in April, we are not justified in beheving otherwise 
than that he had knowledge ; and though the burden of showing lâches 
may hâve been on the appellee, in the first instance, that burden is fully 
met, when the facts disclosed create the probability that the complaining 
party has had such knowledge as, under the circumstances named, would 
constitute lâches. 

But it is urged in argument, that though lâches appear, whereby a 
right to an affirmative injunction no longer exists, the alternative right 
of determining, in equity, appellant's damages, and ordering its pay- 
ment, is not thereby lost. The proposition is not sound. The ascertain- 
ment in equity, as an alternative for an injunction, of the damages suf- 
fered, is only the form that a decree may take, when, within the discré- 
tion of the court an affirmative injunction ought not to be issued. But 
for a decree of this form, as well as for a decree for an injunction, there 
must first be established a case in equity. Until that time the party ob- 
tains no foothold in equity. Lâches prevents such foothold. Lâches 
being disclosed, no cause in equity exists — the party being already re- 
mitted, at the time of the filing of the bill, to his remédies at law. 

The decree appealed from is afïirmed. 
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POWELL y. CITY OF LOUISVILLB et aL 

(Circuit' Court of Appeals, Seventh Circuit August 1, 1905.) 

No. 1,162. 

Canceliation or Instetiments — Equity — Jurismction — Surr roB Legai- 
Relieï. 

A suit by the sole owner of water fund certiflcates, issued by a village 
under statutory autliority and secured by a trust deed on a waterworks 
plant, for the cancellatlon of such deed and the recovery of the amount 
of the certiflcates from tlie village on the ground of fraudulent mls- 
representatlons as to the value of the seeurity, is not withln the juris- 
diction of equity, being essentially an action to recover for false repré- 
sentations or for money had and received, and cognizable at law. 

[Ed. Note.^For cases In point, see vol. 8, Cent. Dlg. Cancellatlon of 
Instruments, §§ 11, 12, 16.] 

Appeal from the Circuit Court of the United States for the Southern 
District of IlHndis. 
The facts are stated in the opinion. 

R. H. McAnulty, for appellant. 

Logan Hay and B. D. Monroe, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion: 
The suit, in the Circuit Court, was a bill in equity by appellant, a 
citizen of Vermont, against the village of Louisville, in the State of Illi- 
nois, and the American Trust & Savings Bank, a corporation of Illinois ; 
and the decree appealed from dismissed the bill for want of équitable 
jurisdiction. 

The bill, in substance, avers that the village of Louisville, acting un- 
der and by virtue 'of a statute of Illinois, authorizing cities, towns and 
villages in Illinois, to build, purchase, and extend water works Systems, 
issued thirty water fund certiflcates, aggregating ten thousand dollars, 
bearing interest at the rate of six per cent. ; that in accordance with au- 
thority to secure the payment of thèse certiflcates, the village executed 
a trust deed upon the water works systemthus created, and the lot upon 
which the water station was built, together with ail incomes and proflts 
thereof — the American Trust & Savings Bank being the trustée therein ; 
that the appellant, relying upon the représentations and récitals of such 
certiflcates, purc'hased them for value, and is now the holder and. owner 
thereof ; that the certiflcates, on their face, recite that they were issued 
to defray the cost of constructing a water works System ; that in truth 
and fact the water works plant cost only "flfty-flve hundred dollars, the 
balance of the avails of the certiflcates being used in the construction, 
in connection with the water works plant, of an electric light plant at a 
cost of about sixty-flve hundred dollars ; that the electric light and 
water plant hâve been operated together, no separate fund having been 
kept of the profits of either ; that the water works plant practically was 
without value, the revenue theref rom being insufficient to pay its operat- 
ing expenses ; but that the electric lighting sold to the citizens pays, al- 
most, if not entirely, the cost of operating both plants — the village get- 
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ting the benefit of the lighting of twenty-five to thirty arc lights in its 
public streets, without paying anything therefor. 

The bill avers, further, that "through its said water fund certificates 
and said trust deed," the village of Louisville fraudulently misrepresent- 
ed the cost price of the water works plant — ten thousand dollars, instead 
of the fifty-five hundred dollars actually expended — and that in disre- 
gard of the statute, giving authority to create municipal water works, 
the village has failed to keep a separate fund of the profits arising from 
the opération of the water works. The bill prays that the American 
Trust & Savings Bank be ordered to deliver up, for cancellation, the 
trust deed ; that the trust deed be declared null and void ; and that it be 
ordered and declared that the village, "by reason of the fraudulent 
représentations aforesaid," pay over to appellant the sum of ten thou- 
sand dollars, together with interest ; and for other relief. 

The village of Louisville answered, admitting the exécution of the 
certificates, the purpose of their exécution, the use made of the money 
obtained thereon, and the securing of the certificates by mortgage as 
alleged in the bill. The answer averred, further, that the certificates 
were delivered to the contractors in full payment for the water works 
and electric light plants; and, after denying that the cost of the water 
Works System was fraudulently misrepresented to appellant, sets forth 
that the taxable property of the village, at the time the certificates were 
issued, did not exceed forty thousand, six hundred and seventy-seven 
dollars — the village being then indebted in a large amount in excess of 
the constitutional five per cent, on this taxable property. 

There was considérable discussion at bar, and in the briefs, of whether 
the issuance of the certificates, considering the constitutional limitation 
of indebtedness being limited to five per cent, was null and void; of 
whether the village was estopped, by the récitals of the certificate, from 
setting.up want of authority for this issuance ; of whether the certificates 
were negotiable instruments within the doctrine that their récitals con- 
stituted an estoppel; of whether, considering the alleged fraudulent 
misrepresentation as a tort by its officers, the village was liable therefor ; 
and other questions going to the merits. But in the conclusion to which 
we hâve corne, none of thèse questions need to be decided. 

As a gênerai rule, courts of equity hâve concurrent jurisdiction with 
courts of law, to grant relief in cases of fraud, where the remedy at law 
would not be adéquate. Were the purpose of this bill to give the appel- 
lant recourse upon the property into which his money has gone, and for 
that purpose bring in the American Trust & Savings Bank, as a neces- 
sary party to the decree, the suit might lie in equity. But such is not 
the purpose of the suit, or the effect of the suit growing out of the aver- 
ments of the bill. The suit is not an effort equitably to sequester the 
property created by appellant's money, devoting it to the repayment of 
appellant's outlay. The suit in effect is a bill in chancery to recover 
damages for false représentation; or perhaps more exactly fitting the 
purpose of the suit, to recover as in an action at law, moneys had and re- 
ceived. 

We do not see how, on the facts stated, appellant is entitled to recover 
of the village, in any kind of action, a gross money sum equaling the 
141 F.— 61 
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amount of his advances independently of the property înto which the 
advances went. But assuming arguendo that such an action would lie, 
it does not appear to us that his remedy is by a bill in equity. No 
ground for équitable intervention is shown. The présence of the Amer- 
ican Trust & Savings Bank, and its interest as trustée in the trust deed, 
might furnish équitable ground, were some of the certificates constitut- 
ing the matter of the trust, held by persons other than the appellant. 
But the bill shows that appellant is the sole holder of thèse certificates, 
and therefore the sole cestui que trust. A tender by him of the certi- 
ficate would be a tender of the sole outstanding interest under the trust 
deed; and we see no reason, under circumstancès such as this, why the 
appellant might not, in an action at law, offer a cancellation of the trust 
deed and certificates — with perhaps whatever compensation might be 
due to the trustée, for acting as such trustée — as a condition to an ac- 
tion at law for whatever remedy, in the way of a money judgment, he 
may show himself to be entitled to. Thus there is no need to go in 
equity, to remove the interests growing out of the trust deed, as a pre- 
liminary step to an action at law. 

The decree of the Circuit Court dismissing the bill for want of équit- 
able jurisdiction, is not erroneous, and is affirmed. 



EMPLOYEES' LIABILITY ASSUR. CORP., OF LONDON, ENGLAND, T. 
CHICAGO &BIG MUDDY COAL & COKE CO. 

(Circuit Court of Appeals, Seventli Circuit August 1, 1905.) 

No. 1,155. 

INBUBANCE— BMPLOTEKS' LTABILITY INSTJBANCE — ESTOPPEL TO DENY LIABILITT. 

Under a poUey insurlng an employer agalnst loss from Uabllity for 
damages on account of Personal Injuries to employés, which requlred the 
assured to glve the Insurance eompany immédiate notice of any accident, 
with fiill partlculars, prohiblted any settlement therefor without the com- 
pany's consent, and- In case of suit required the Company to défend, giv- 
Ing It exclusive control of the défense and power of settlement, unless it 
elected to pay the pollcy, ^yhere the eompany took such control of a suit 
With full Isnowledge of the ground of action, and conducted the défense la 
the name of the assured to judgment, such action constltuted a contem- 
' poraneous construction of the policy, whlch estopped the eompany from 
thereafter denying its Uabllity on the ground that the case was not with 
in the terms of the policy. 

In Error to the Circuit Court of the United States fur the Eastern 
District of Wisconsin. 

The action In the Circuit Court was to recover on a pollcy of Insurance, In- 
demnlfying the défendant In érror agalnst loss, for common law or statutory 
liablllty, toi damages on account of bodlly in.iurles, fatal or non-fatal, suf- 
fered withln the period of such pollcy, by any employé of the défendant In 
error. The occasion of the suit was that one Charles Coats, an employé of 
défendant In error, while on duty as such employé, In its coal mine, was 
struck by a large pièce of slate falUng from the roof of the mine, receiving 
Injuries resulting in death. 

Aftér the death of Coats, an action was commenced by Nancy C. Coats. 
wldow, tor^oyer damages for the loss of her husband's life. In the suit of 
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Nancy C. Coats, the déclaration in its first eount, averred that contrary to the 
statute of Illinois relatiug to coal mines, the défendant In error liad willfully 
and negligently failed and neglected to hare Its mine examlned, and its work- 
ing places marked, by a du)y authorized examiner, on the day when the acci- 
dent occurred ; and in its second count, that the défendant in error willfully 
falled and negleeted to furnish, though demanded by Coats, props, caps and 
tlmbers of euitable length and dimensions, for securlng the roof of the work- 
Ing place In the mine In whlch he worked, though the leugths and dimensions 
of sueh props, caps and tlmbers had been speclfled theretofore by Coats. In 
addition to the two counts, the déclaration as origlnally filed, contalned a fur- 
ther count — the common law count — that it was the duty of the défendant in 
error to furnish Coats a reasonably safe place in, and safe applianees with, 
which to work. But this count was dropped by amendaient béfore the Coats 
case came to trial. 

Upon the commencement of the action by Nancy C. Coats, the plaintiff lu 
error retained attorneys to défend it ; a eopy of the déclaration was fur- 
nished to the plaintiff In error ; ail the faets on whlch the action was based, 
and ail the pleadlngs were furnished plaintiff In error ; in short, full domin- 
ion of the action was glven to it. Whereupon, as averred In the déclaration, 
the plaintiff In error, wthout any disclalmer of llabillty on its part, and without 
notlfying the défendant in error in any way, that It would In any event con- 
sider Itself absolved or dlseharged from llabillty to pay any judgment, whlch 
mlght be recovered in sald action against the défendant in error, represented 
to and assured the défendant In error that It would take full charge of the 
action, and assume ail responsiblllty for the same, and protect and sâve harm- 
less défendant in error from the same, and from any judgment whlch mlght 
be recovered therein. Under the dominion thus acquired by plaintiff in error, 
the action went to trial, resulting in a judgment for three thousand dollars 
and costs ; which judgment the défendant in error bas since satlsfled. 

Upon thIs State of facts a jury having been waived, the court below, in the 
action now under revlew, found that ail the all^ations of the défendant in 
error's déclaration were true, save one relating to expenses for settlement; 
and gpve Judgment for défendant in error, for the sum of three thousand, one 
hundred seventy-nine dollars, and sixty cents. There was no motion, in the 
court below, for judgment for plaintiff in error ; no motion for a new trial ; 
and no motion in arrest of judgment. 

The flrst four assignments of error slniply challange the court's flndings on 
account of spécifie facts, and solely because the given fact Involved was found, 
or not found. The flfth and sixth challenge the court's conclusions of law. 

Further facts are stated in the opinion. 

Wm. C. Quarles, for plaintiff in error. 
Frank M. Hoyt, for défendant in error. 

Before GROSSCUP and BAKER, Circuit Judges, and ANDER- 
SON, District Judge. 

GROSSCUP, Circuit Judge, after stating the facts, delivered the 
opinion. 

We see no way of reviewing the first four assignments of error. The 
spécifie facts, to which they relate, were merged in, and are determined 
by, the gênerai finding of the court. It is difficult, too, to see how, un- 
der the fifth and sixth assignments of error, there being no motion for a 
new trial or in arrest of judgment, there can be any case made hère. 
But objection on that score being waived, we are willing, without ap- 
proving the correctness of the practice involved, to pass upon the point 
of merit raised. 

The point made is this: The policy of assurance indemnifies against 
loss from common law or statutory liability for damages on account of 
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bodily injuries fatal or non-fatal; but exempts therefrom injuries oc- 
casioned by reason of the failure of the assured to observe any statute 
aflfecting the safety of persons, or any local ordinance, of which it bas 
knowledge. 

But the policy provides, also, that upon the occurrence of an accident, 
immédiate written notice, with the fullest information obtainable, shall 
be given to the assurer ; and that upon any such suit being brought for 
damages on account of the accident, the assured shall not settle any 
claim except at his own costs ; nor incur any expense ; nor interfère in 
any negotiation for settlement, or in any légal proceeding, without the 
consent of the assured previously given in writing — the assurer under- 
taking, at its own cost, to défend or settle actions in the name of the as- 
sured, unless the assurer shall elect to pay the assured the indemnity. 

What construction would be put upon the gênerai contract of assur- 
ance, as modiiied by the exemption indicated, and how that might af- 
fect défendant in error's right to indemnity on the facts stated, had 
plaintifï in error elected not to take the Coats case out of défendant in 
error's control, we need not hère détermine ; for the act of the plaintifï 
in error, in taliing control and dominion of the action for damages, and 
keeping such control and dominion until judgment was entered, 
without notice to the défendant in error that it did not consider itself 
liable under the policy — thereby taking from the défendant in error the 
control and dominion of the action — is such a construction of the policy, 
by contemporaneous acts, as estops plaintifï in error from denying lia- 
bility, now that that action is at an end. To take any other view of this 
case, would be to hold that the assurer could efïectually tie the hands of 
the assured, in an action that might, or might not, on a close construc- 
tion of the policy, be covered by the terms of the policy, and then, the 
cause being determined against it, insist that upon a doser reading of 
the policy, the assured ought to hâve been left to make îts own défense, 
and at its own risk. This cannot be the law. The judgment below will 
be afKrmed. 



MACKENZIE v. BARRETT, Sherlff. 

(Circuit Court of Appeals, Seventh Circuit, August 1, 1905.) 

No. 1,173. 

Habeas Coepus — Nature of Resteaint — Peeson at Large on Baii,. 

One under arrest, but at large on bail, Is entltled to a writ o( habeas 
corpus, the same as If the arrest was accompanied by actual Imprison- 
ment; the purpose of the wrlt being to test the rlght of the court or 
other body issulng the pi-ocess to detain the person for any purpose by re- 
strainlng him of hls rlght to go without question. 

[Ed. Note. — For cases In point, see vol. 25, Cent. Dig. Habeas Corpus, 
S 11.] 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 
On motion to dismiss appeal. 

The pétition In the Circuit Gourt showed that Maekenzle, a résident of 
the State of Idaho, défendant to a suit by his wife In the Circuit Court of 
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Cook County, Illinois, for separate maintenance, was arrested on a certain 
wrlt of Ne Exeat Issued ont of said court in said suit, commandlng that if the 
said Mackenzie sLould fail to give bail according to the provisions of the 
statute of Illinois, in the sum of ten thousand dollars, to appear before the 
said Circuit Court at a day therein named, and abide the orders of the court, 
he should be committed to the jail of Cook County ; that at the time the péti- 
tion was flled, Mackenzie was detained and Imprlsoned In said jail ; and that 
the writ of Ne Exeat was unlawful in that Mackenzie was within Cook 
County at that time for the sole purpose of answering and defending agaiqst 
certain indictments for alleged abandonment of bis said wife secured by her 
testimony ; wherefore a writ of habeas corpus was prayed. 

The defendant's return to this writ was, that the cause of the détention 
was under and by virtue of a surrender on the Ne Exeat bond. 

In the Circuit Court the pétition was dismissed, and the petitioner re- 
manded ; whereupon the appeal was prosecuted. 

The particular matter before the court is the motion of respondent to dis- 
miss the appeal, on the ground that ou the 14th of January, 1905, the date on 
whlch the pétition in the court below was dismissed, Mackenzie flled wîth the 
respondent bis bond, conditioned for bis appearance as required by the Ne 
Exeat writ, which bond was approved and accepted. 

Harris F. Williams, for appellant. 
John M. Duffy, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

Whether appellant, on the record made, is entitled to the writ of 
habeas corpus prayed for, is not a question now before the court. The 
question presented and argued at this time is: Whatever may hâve 
been appellant's right to the writ, has his suit therefor abated by the 
fact of his giving bond, thereby being released from actual custody 
pending the appeal. 

The cause of action embodied in a habeas corpus proceeding can only 
be said to hâve abated, by the giving of bail pending the appeal, in case 
a writ in the first instance would He for actual détention only, and would 
not lie for what may be called constructive détention. But the Suprême 
Court has held, Taylor v. Taintor, 16 Wall. 366, SI L. Ed. 287, that 
when bail is given, the principal is not regarded as discharged, but only 
as delivered over to the custody of his sureties. The dominion of the 
sureties is a continuance only of the original imprisonment. When 
seized at the instance of the sureties, the seizure is not made by virtue 
of a new process. It is likened, rather, to the rearrest by the sherifï 
of an escaping prisoner. And this principle was applied in Cosgrove v. 
Winney, 174 U. S. 67, 19 Sup. Ct. 598, 43 L. Ed. 897; though in that 
case the petitioner was in actual custody at the time the pétition was filed. 

The cases brought to our attention in support of the motion, are not 
in point. In Ex parte Baez, 177 U. S. 389, 20 Sup. Ct. 673, 44 L. Ed. 
813, the Suprême Court, on original application to it, refused the writ, 
because on the face of the record it was seen that before the return 
could be made and the case heard, the time of restraint would hâve ex- 
pired. 

Cheong Ah Moy v. United States, 113 U. S. 216, 5 Sup. Ct. 431, 28 
L. Ed. 983, was a case under the Chinese déportation act, in which the 
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petitioner had gone beyond the jurisdiction of the United States before 
the writ was applièd for. 

Wales V. Whitnéy, 114 U. S. 564, 5 Sup. Ct. 1050, 29 L. Ed. 277, was 
a case where, under the order of the Secretary of the Navy, an officer 
in the navy was ordered not to leave the District of Columbia. The 
court held, that except as a matter of naval discipline, the order exercis- 
ed a moral restraint only, and not a légal restraint. None of thèse 
cases, or the other cases cited, detract from the proposition, that under 
the rulings of the Suprême Court, one under arrest, but at large on bail, 
is entitled to a writ the same as if the arrest was accompanied by ac- 
tual irnprisonment. The purpose of the writ of habeas corpus is to test 
the right of the court, or other body issuing the writ of arrest, to detain 
the person for any purpose ; and the détention it seems, is sufficient, if it 
restrain the party of his right to go without question, or, as stated in the 
English case, cited in Taylor v. Taintor, without a string upon his lib- 
erty. The exact point was decided in Re Grice (C. C.) 79 Fed. 637, by 
District Judge Swayne. 

The motion is overruled. 



HAGGERTY v. CHICAGO, M. & ST. P. R. CO. 

(Circuit Court of Appeals, Eighth Circuit November 11, 1905.) 

No. 2,231. 

Mabteb and Servant — Injuey of Switch Testdee — Assumed Risk. 

Switchyards of a rallroad Company were on a gênerai level wlth the 
top surface of the tles, and' In order to drain ofï the water whlch would 
otherwlse accumulate thereon a number of small dltches or drains were 
made, crosslng under the tracks between the ties. In the spring it was 
necessary to clean out sueh dltches, In order that they might carry off the 
water from the meltlng Ice and snow. Plaintlff w?is a nlght switch tender, 
who had been employed by défendant In such yards for four or flve years, 
during whlch tlme such System of drainage had been In use. Whlle In the 
performance of his dutles one nlght In the spring, he stepped into one of 
such dltches, whlch had been cleaned out the day previous to a depth 
of from three to six Inches, and fell, and was injured by striliing 
the rail. Held, that défendant was not négligent In faillng to provide hlm 
wlth a reasonably safe place to work, but that the Injury resulted from 
one of the ordlnary rlsks of his employment, which plalntifC assumed. 

[Ed. Note. — Assumptlon of risk Incident to employment, see note to 
Chesapeake & O. R. Co. v. Hennessey, 38 C. C. A. 314.] 

In Error to the Circuit Court of the United States for the District of 
Minnesota. 

Frank D. Larrabee (Mathias Baldwin, on the brief), for plaintifï in 
error. 

H. H. Field (F. W. Root, on the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and PHILIPS and CARLAND, 
District Judges. 

CARLAND, District Judge. Haggerty sued the railway company 
to recover damages fora personal injury received by him while in the 
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employ of the company. At the close of ail the testimony the trial 
court, on motion of counsel for the company, directed a verdict in its 
favor, to which ruling counsel for Haggerty excepted, and the case is 
hère on writ of error to review such ruling. 

The facts in the case, as they appear from the record, are substantial- 
ly as follows: The yards of the railway company, at Minneapolis, 
Minn., are on a gênerai level with the top surface of the ties upon which 
the railway rails are laid. In order to carry ofï surface water which 
may accumulate upon the yards either from the fall of rain or the melt- 
ing of ice and snow, the section men of the company had for four or five 
years prior to the date when Haggerty received his injury, excavated 
from 20 to 25 ditches or drains underneath the several tracks lying up- 
on said yards and between the ties upon which the rails of the track are 
laid. Thèse drains or ditches underneath the tracks occupy generally 
the space between the ties as to width and the thickness of the ties as to 
depth. The drains are necessary to carry off water from the yards of 
the company so that said yards may not become muddy and slippery in 
mild weather, and that the standing water may not freeze and prevent 
the opération of the switches in cold weather. The drains during the 
summer fill up to some extent, and in the winter are filled up with ice 
and snow to such an extent that in the springtime, when the snow and 
ice upon the yards begin to melt, thèse drains hâve to be cleaned, so as 
to let the water escape into larger ditches or culverts, which are 
covered. The drains in question hâve never been covered; it being 
shown by the évidence that to cover them is impracticable, for the rea- 
son that, if they were covered, then the water flowing through them 
from thawing snow and ice would freeze and fill the drains, rendering it 
necessary to clean them out daily. 

On the 6th day of March, 1904, Haggerty was a night switch te.nd- 
er in the employ of the company and performing his duties as such 
switch tender at the yards in question. He had worked for the com- 
pany as switch tender at Minneapolis for 15 years prior to the date of 
this injury, and had worked for 4 or 5 years upon thèse yards since this 
System of drainage had been in opération. About half past 2 on the 
morning of the date aforesaid Haggerty, in performance of his duty as 
switch tender, was engaged in the act of signaling a Soo passenger train 
which was entering said yards. He had a lantern, and while signal- 
ing said train with the lantern was looking, as he claims, towarci the 
Soo train. While so engaged he stepped into one of thèse drains before 
described, which on the day previous had had the snow and ice removed 
therefrom by the section men. By reason of stepping into this drain, 
which the proof shows was about 6 inches wide at one end and 11 inches 
at the other and of a depth of from 3 to 6 inches, Haggerty fell and 
struck his knee upon the rail of the track and fractured his knee pan or 
cap. The only testimony which in any way would change the case as 
thus stated is the testimony of Haggerty, wherein he states that the 
drain was about 14 inches deep. We are of the same opinion as the 
trial court in respect to this testimony. Haggerty testified that he did 
not know that the drain had been cleaned out, and his only opportunity 
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of ascertaining the depth of the drain was on the nîght in question, 
when he stepped into the same, and, as he was immediately taken away 
in an ambulance, his opportunity of observing the depth of the drain 
was sHght. He saw the drain some weeks after the accident, and testi- 
fied that it was about the same as at the time of the accident, only net 
quite so deep. Considering the f act that a drain as deep as Haggerty 
claims this drain was when he stepped into it would hâve been useless 
for the purpose of carrying off the surface water, we think his unsup- 
ported statement is rendered incredible by ail the other évidence in the 
case, and that a verdict resting upon his évidence alone as to this point 
could not stand. The évidence of the other witnesses who hâve worked 
for the Company upon thèse yards shows that thèse drains had existed 
for 4 or 5 years prior to the date of the accident, and that they were 
always cleaned out in the spring. It was the duty of the railway Com- 
pany to use ordinary care to furnish Haggerty with a reasonably safe 
place in which to perform his duties, and it was also the duty of Hag- 
gerty to use ordinary care to not unnecessarily expose himself to dan- 
gers which he knew, or in the exercise of ordinary care might hâve 
known. He assumed, when he entered the employ of the company as 
switch tender upon the yards in question, the ordinary risks and hazards 
of the service in which he was engaged, which he knew or which a rea- 
sonably prudent and careful man might hâve known. This case is 
clearly distinguishable from those cases where a master has allowed 
holes or culverts to remain uncovered at and about the place where the 
servant is obliged to perform his duties. The small ditch or drain in 
question was not what is known as a culvert, but a part of a System 
found necessary for the carrying ofF of surface water from the yards in- 
to larger drains or culverts, which were covered. 

We do not think that under the évidence in the record, the company 
was négligent in failing to cover this ditch or to place a danger signal 
there when it was cleaned out. We are of the opinion that the in jury 
which Haggerty received resulted from one of the ordinary risks and 
hazards which he assumed when he entered the service of the company 
as switch tender and remained in such service upon the yards in ques- 
tion for the time stated in the évidence. 

The judgment of the trial court is afïirmed. 
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INTERNATIONAL POSTAL SUPPLT CO. OF NEW YORK v. AMERICAN 
POSTAL MACHINES CO. 

(Circuit Court, D. Massachusetts. December 21, 1905.) 

No. 1. 597. 

Patents— Infringement—Stamp-Canceling Maciiike. 

The Hey & Laass patent, No. 341,380, the Laass & Hey patent. No. 3i?8,- 
366, and the Hey patent, No. 632,.52T, ail for stamp-canceling machines ot 
the type in which the letter actuates the printing mechanism, construed, 
and held not infringed. 

In Equity. On final hearing. 

Hey & Parsons, for complainant. 
Richardson, Herrick & Neave, for défendant. 

COLT, Circuit Judge. This suit is brought for the infringement of 
three patents for improvements in stamp-canceling machines, which 
are used in the post offices of the United States. The parties to the 
suit are rival manufacturers of thèse machines. 

The patents in controversy and the claims alleged to be infringed 
are as foUows : 

Hey & Laass, No. 341,380, applied for February 36, 1884, issuéd 
May 4, 1886 ; claim 4 in issue. 

Laass & Hey, No. 388,366, applied for June 2, 1884, issued August 
21, 1888; claims 1 and 2 in issue. 

Hey, No. 632,527, applied for September 17, 1884, issued September 
5, 1899; claims 1, 4, 27, and 44 in issue. 

A stamp-canceling machine may be described in gênerai terms 
as comprising a marking roller carrying the type, an impression roller 
which supports the letter during the printing, and feed mechanism 
which carries forward the letter to the printing point. 

For the purpose of a clearer understanding of this case, thèse 
machines may be conveniently divided into two classes, those in which 
the letter does not control the printing, and those in which the letter 
does control the printing. 

As an illustration of the first class of machine we may take an or- 
ganization in which the two opposing printing rollers are continu- 
ously revolved in fùxed bearings, with the resuit that, when the machine 
is in its normal condition, the printing mechanism is necessarily always 
in opération; in other words, the opération of the printing mechanism 
is unaffected by the présence or absence of a letter in the machine., 
There are two defects in this type of machine: First, the impression, 
roller becomes smeared with ink from the marking roller, and conse- 
quently the backs of the letters are defaced ; and, second, there is an 
imperfect registration of the printing die upon the mail matter. 

In the second class of machines, in place of two printing rollers 
revolving in stationary bearings, we hâve an organization in which 
one of the rollers has a reciprocating movement. In thèse machines 
the rollers are held apart when the machine is in its normal condition, 
and they are brought together, or into the position for printing, only 
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when a letter is presented to them to be marked. After the printing, 
the roUers are again separated until the next letter is presented. This 
organization prevents the inking of the impression roller, and secures 
the proper registration of the printing die upon the mail matter. The 
présent suit relates to this type of machine. 

The three patents in suit describe a stamp-canceling machine in 
which the letter controls the marking member. The first patent, Hey 
& Laass, No. 341,380, discloses one form of this machine, and the 
two remaining patents, Laass & Hey, No. 388,366, and Hey, No. 632,- 
537, disclose another form of this machine. In both of thèse machines 
the marking member is practically separated from the rest of the 
machine, and it is moved into the position for printing by the move- 
ment of the letter as it is carried forward by the feed mechanism. 
In other words, we find in thèse patents the conception of a stamp- 
canceling machine in which the two printing members (the recipro- 
cating marking member and the impression member) are fundamen- 
tally distinct organizations, employing in their opération two independ- 
ent sources of power. In this dual organization, when the primary 
source of power is applied to the machine, or the machine is in its 
normal condition, the whole marking mechanism is at rest, and it is 
only when a letter moves along the bed of the machine that this 
mechanism is actuated. It is apparent that this conception throws 
upon the moving letter the work of setting in opération an independ- 
ent marking organization. 

Patent No. 341,380 shows the fîrst form in which this conception 
is embodied. In this machine the movement of the marking member 
towards the impression member is eflfected by means of an electro- 
magnet and Connecting mechanism. The end of the moving letter 
cornes in contact with and moves forward a finger, whose movement 
opérâtes to close the circuit, thereby bringing together the two print- 
ing members. The marker in this machine is a flat stamp, and the 
printing is done by forcing the stamp down upon the moving letter. 
Whatever the degree of inventiveness shown in this machine, it proved 
a practical failure. No machine like this patent has ever been con- 
structed except one model. With respect to the defects in this machine, 
it is only necessary to point out that the printing die in the opération 
of canceling the stamp descends at a right angle to the moving letter. 
Although this patent is the first in the art to describe a machine of 
this type, it did not solve the problem of a stamp-canceling machine 
in which the letter controls the printing. 

The two remaining patents in suit. No. 388,366 and No. 633,527, 
disclose the other form in which the patentées embodied their con- 
ception of this type of machine. In this machine the movement of the 
marking member towards the impression member is effected by the 
action of a spring and Connecting mechanism. When the machine is 
in its normal condition, the marking member is held away from the 
impression member against the pressure of this spring by means oi 
a lever and catch. When, however, the end or forward part of the 
moving letter cornes in contact with one end of this lever, the catch 
is released. thereby causing the action of the spring to bring together 
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the two printing members. Hère the marker is a roller, and the print- 
ing takes place as the roller is revolved by the friction of the moving 
letter upon its surface. 

This machine has not proved a commercial success. It is open to 
the objection of forcing upon the end of the moving letter the duty 
of releasing the marking roller against the spring pressure which 
moves the roller into the position for printing. 

The principle of construction in both thèse machines is defective. 
No successful stamp-canceling machine, in which the letter controls 
the printing, ever has been constructed in which the end, or forward 
part, of the moving letter was called upon to set in opération a sub- 
stantially independent marking mechanism actuated by an independ- 
ent source of power, such as an electro-magnet or a spring. 

The machines of thèse patents show ingenuity and afford valuable 
suggestions. They proved, however, impractical for commercial pur- 
poses ; and they cannot therefore be said to hâve solved the problem of 
an efficient letter-actuated machine. The defects in thèse machines are 
not confined to détails. They lie deeper in the very principle of their 
construction and mode of opération. 

In the complainant's commercial machine the idea of a practically 
independent marking mechanism has been abandoned. The marking 
member is no longer mounted in an oscillating frame, and the compli- 
cated mechanism of the patents in suit has been simplified. The whole 
machine in fact is substantially a single organization actuated by one 
source of power. In this essential particular it is more like the old 
type of machine and the defendant's machine, than it is like the 
machines described in the patents in suit. 

The défendants manufacture what is known as the Ethridge machine, 
since it closely resembles in construction the machine shown in the 
Ethridge patent No. 323,799, dated August 4, 1885. The Ethridge 
machine is founded upon the modification of the old type of machine by 
incorporating into it the reciprocating and letter-actuating features. 
In this machine the marking roller and the impression roller always 
revolve, and thèse rollers with their Connecting mechanism are funda- 
mentally and at ail times a single co-acting organization opéra ted 
'rom one source of power. The reciprocation of one of thèse rollers is 
provided for by suitable means. The rollers are also held apart until 
a letter is presented to them, when one of them moves towards the 
other into an operative position for printing. There is also provided 
a stop mechanism, which arrests and hokls the moving letter until 
it can be properly presented to the die of the marking roller. Such 
stop mechanism is necessary, because the marking roller carrying the 
die is constantly rota ted. 

In the alleged infringing machine embodying this conception, the 
reciprocation of the impression roller is efifected by means of a cam 
and Connecting mechanism, and the printing rollers are held apart 
during the normal condition of the machine by means of a pivoted lever 
and a projection on the supporting yoke of the impression roller. 
The marking roller in this machine is provided with clamping feet, 
and tliere is a timing lever in the path of the moving letter. As the 
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letter îs carried forward to the printing rollers by the feed mechanism, 
it is stopped and held by the timing lever until the clamping feet upon 
the revolving marking roller push it sidewise against the pivoted lever, 
thereby moving the end of the pivoted lever to one sida of the projec- 
tion on the yoke of the impression roller, when the two rollers are 
brought together by the action of the cam and Connecting mechanism. 
The action of the cam is such that, at the time the end of the pivoted 
lever is moved to one side, there is no pressure of the projection on 
the impression roller yoke against the end of the lever. The lever, 
so to speak, is merely withdrawn from the path of the projection. 
This machine, as distinguished from those described in the patents in 
suit, has proved a practical success ; and machines constructed on this 
principle were the first commercial machines installed in the post offices 
of the United States. 

We come now to the considération of the claims of the patents in 
suit which the defendant's machine is alleged to infringe. Claim 4 
of the first patent, No. 341,380, reads as follows : 

"In combinatlon with a letter-supporting bed, a carrier for moving the let- 
ter over the bed, a stamp or marker, and a inechanical engaging finger to en- 
gage the moving letter and transmit motion to the stamp or marlier, substan- 
tlally as described." 

The important élément in this claim is the "mechanical engaging 
finger to engage the moving letter and transmit motion to the stamp 
or marker." In defendant's machine the moving letter does not en- 
gage a finger and transmit motion in any sensé within the meaning 
of this claim. As we hâve seen, the moving letter comes to a stop; 
it is then pushed sidewise by the clamping feet of the marking roller, 
and the pressure of the clamping feet against the sides of the letter 
moves a lever to one side of a projection on the impression roller yoke, 
which permits the impression roller to move towards the marking 
roller by the action of the cam and Connecting devices. It is apparent 
from this organization that there is no transmission of motion what- 
soever, and no finger engaging the moving letter in the sensé of this 
patent. Owing to this radical différence in the construction of the two 
machines, the defendant's machine does not infringe this claim of the 
patent. The claim cannot be held to cover every machine in which 
the movement of the letter in any way may be the means by which the 
two printing members are brought into proper position for printing. 
în construing this claim in another case, the Circuit Court of Appeals 
for the Second Circuit said: 

"While It Is true that by the Groth device an equivalency of resuit is pro- 
duced, the diffleulty which the complainant eneounters upon the question of 
infringement is that the patentées describe, In the second and fourth claims, 
the devices in the form and peculiarities in which they are described in the 
spécification and pictured in the drawings, and limited themselves to a barrier 
or finger which intercepts a moving letter in its onward path, whereby the 
letter, through the médium of the finger, or the finger itself, transmits motion. 
By reason of thèse limitations the Groth device escapes the charge of in- 
frlngement." Groth v. International Postal Supply Company, 61 Fed. 284, 
287, 288, 9 C. C. A. 507. 

Respecting the second patent. No. 388,366, it is only necessary to 
consider claim 1, since claim 3 is simply a more limited or restricted 
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statement in another form of the subject-matter of claim 1. This daim 
reads as follows: 

"(1) In a machine for stamping or marking mail matter, the combination, 
with the supportlng-feed bed, of a stamp normally ont of the path of movement 
of the mail matter, and a stamp tripper or releaser normally in said path." 

If this claim is to be construed as covering every organization 
in which the marker is normally out of the path of the movement of 
the mail matter, and a tripping finger normally in said path, it is 
clearly anticipated by the earlier patent in suit, which described a 
stamp out of the path of the letter and an engaging finger normally 
in the path. In order therefore to save this claim, it is plain that it 
must be limited to the machine of the patent, and that the phrase 
"sramp tripper or releaser" must be held to refer to the tripping and 
releasing mechanism shown in the patent. In the first patent the 
"engaging finger" actuates the marker by means of an electric circuit. 
In this patent the tripping finger supports and releases the marker. 

In defendant's machine the finger, or lever, neither supports nor 
directly releases the marking member or, what is the same thing, 
the impression member. We hâve previously referred to the fact that 
in defendant's machine, when the clamping feet of the marking roller 
push the letter sidewise against the pivoted lever, the other arm of 
the lever is out of contact with the projection on the yoke of the im- 
pression roller, and therefore, at this time, the pivoted lever supports 
nothipg. Nor does this lever directly release the impression roller, 
since it merely permits it to be moved forward by the action of the cam 
and Connecting mechanism. This comparison of the defendant's ma- 
chine with the subject-matter of claim 1 fails to show any infringe- 
ment of this claim. Such a comparison only affords another illus- 
tration of the substantial différence in construction and mode of ope- 
ration of the two machines. 

In comparing this patent with the first patent in suit, in the Groth 
Case, the court said: 

"The distinction is that the finger is net of itself a tripper in the earlier 
patent, and is in the later patent a tripper which supports and releases the 
stamp. The earlier patent is for a stamping device in which the moving letter 
meets and actuates a finger in its path, which transmits motion to a tripper 
out of the path of the letter, so that the stamp is released. The later patent 
is for a stamping device in which the moving letter meets in its path, and 
actuates, a tripper which supports and directly releases the stamp out of 
the path of the letter. Readlng into the two claims the requirement which 
Is necessary to their safety, that the stamp tripper Itself supports the stamp, 
the question is in regard to infringement." Groth v. International Postal Sup- 
ply Company, 61 Fed. 284, 288, 9 C. C. A. 507. 

With respect to the third patent in suit, No. 632,527, the complain- 
ant relies upon claims 1, 4, 37, and 44. It is unnecessary, however, 
to consider claims 27 and 44, since the important élément in those 
claims is found in claim 4. 

Claims 1 and 4 read as follows: . 

"(1) In a mail-marklng machine, the combination of a marker having a 
die, a feed mechanism, and mechanism for insuring the same speed for the 
marker as the mail matter being marked, independently of the speed of the 
feed mechanism." 
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"(4) In a mall-marklng machine for automatically mai-klng mail matter, 
the combination witb a feed member and a marking member having a die; 
of means for conti-olUng the reglstration of the die upon the mail matter." 

The important part of daim 1 is "mechanism for insuring the same 
speed for the marker as the mail matter being marked, independently 
of the speed of the feed mechanism." 

In the machine of complainant's patents, when the power is ap- 
plied, or the machine is in its normal condition, the entire marking 
mechanism is at rest. When, however, by means of the letter, the 
printing members are brought together, it is the letter which rotâtes 
the marker. It follows that the speed of the marker during the print- 
ing opération will alwa3'S be the same as the speed of the moving letter, 
independently of the speed of the endless belt of the feed mechanism. 
If, for any reason, the speed of the endless belt and the letter should 
difïer, as might be caused by the letter slipping on the belt, still the 
•speed of the letter and the marker will always be uniform during the 
printing. 

The defendant's machine does not infringe this claim, because, at 
ail times, the printing roller, the impression roller, and the feed belt 
are positively driven at the same speed. Since in defendant's machine 
there is only one uniform speed, and consequently no feed mechanism 
with an independent speed, this claim of the patent has no application 
to defendant's machine. 

Claim 4, as well as claims 27 and 44 of this patent, relates primarily 
to the feàture of reglstration, which signifies the placing of the mark 
on the forward part of the envelope as it is fed through the machine. 
In claim 4 this élément is described as "means for controlling the reg- 
istration of the die upon the mail matter." This claim cannot be held 
to cover every means whereby the postmark is printed on the proper 
part of the envelope ; and the question of infringement, therefore, must 
turn on whether the defendant's machine employs substantially the 
same means to effect this resuit. 

In the patent, we start with a printing roller carrying the die, which 
is normally at rest. In the defendant's machine, we start with a print- 
ing roller carrying the die, which is always rotated. In the patent, 
broadly speaking, the problem of registration is properly to présent 
the moving letter to a stationary die; in the defendant's machine the 
problem of registration is properly to présent the moving letter to a 
constantly rotated die. Looking at the machine of the patent, it is 
apparent that this problem must be solved by controlling the die ; and 
looking at the defendant's machine it is apparent that this problem must 
be solved by controlling the feed. 

In the patent, the means for insuring the proper registration of the 
die are the cam, the pin, and the spring, which are connected with 
the marking roller. Through thèse means the marking roller, after 
each marking opération, always cornes to rest in exactly the same posi- 
tion with respect to its die;, in other words, the die is in a certain 
relation to the lowest point of the roller, or in the proper position for 
printing. When the advancing end of the letter again trips the mark- 
ing roller, it is brought down in the same position upon the letter, so 
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ihat when the rotation of the marking roller is started by the letter 
the die prints upon the forward part of the letter. In this organization 
the proper registration is secured by stopping the marking roller 
in a certain position, and retaining it in that position for the printing 
opération. 

In defendant's machine the means for insuring the proper regis- 
tration of the die are the timing lever, which stops the advancing 
letter, and the clamping feet on the marking roller, which press the 
letter away from the timing lever and against the feed belt. Thèse 
devices control the feed, and are the means employed for presenting 
the forward part of the letter at the proper moment to the die upon 
the constantly revolving marking roller. In this organization, it is 
by controlling the feed mechanism, or by securing the proper accu- 
racy of the feed, that proper registration of the die upon the letter is 
secured. 

The machine of the patents in suit and the defendant's machine 
differ so radically in construction and mode of opération that I fail 
to find infringement of any of the claims in issue. In reaching this 
conclusion, I hâve given to the patents in suit the full breadth of con- 
struction which is warranted by the position which they occupy in the 
art. 

Upon this ground, and without entering upon the other défenses 
raised by the pleadings and the évidence, a decree must be entered 
dismissing the bilî. 

Bill to be dismissed, with costs. 
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LOUDEN MACHINERT CO. et al. v. SAMB. 

(Circuit Court, W. D. Wisconsin. December 27, 1905.) 

Nos. 72, 73. 

1. Patents— Invention— New Combination or Old Eléments. 

Wliere a new organization of old éléments produces a new mode of 
opération and a bénéficiai resuit, there may be patentable Invention, 
whether that resuit be new or old. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 48.] 

2. SaME— INFKINGEMENT— HAT-SlTNGS. 

The Louden patent, No. 444.540, for a hay-sling, while for a combina- 
tion of old éléments and not entitled to a broad construction, produces by 
a new combination a new mode of opération and a better resuit, and 
discloses patentable invention ; also lield iufringed. 

3. Same — Invention. 

The Louden patent, No. 539,524, for a hay-sling, is void for lack of 
patentable invention. 

4. Same — Pulley. 

The Touey patent, No. 393,941, for a pulley having a détachable head 
so that différent forms of heads can be used interchangeably to fit différ- 
ent hay carriers, is void for lacli of invention, in view of the prior art 
which contained pulleys precisely tbe same in opération and efi'ect and 
having the same éléments except tbe removability of the beau. 
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5. Same. 

The Loudçn patent, No. 434,544, for a hay-carrler clevating pulley, was 
not antieipated and discloses Invention, being for a new combination of 
old éléments co-actlng to produce à, new and useful resuit; also held 
Infrlnged. 

6. Same— H AY- Carrier Apparatus. 

The Louden patents, Nos. 493,216 and 526,839, both for track hangers 
for hay-carrlers, show only combinatlons of old éléments each of which 
performs Its old funetions, and are vold for lack of invention» 

7. Same— Stop Device foe Hay- Carriers. 

The Burkholder patent. No. 490,738, for an adjustable stop device for 
hay-carrlers, is limited as to ail of Its claims to a device havlng extend- 
Ing wlngs as shown in the spécification and drawings. As so eonstrued, 
hcld not infrlnged. 

In Equity. Suit for infringement of letters patent No. 434,044, 
granted August 19, 1890; No. 444,546, granted January 13, 1891; 
No. 493,316, granted March 7, 1893; No. 526,839, granted October 
2, 1894; No. 539,524, granted May 21, 1895— ail to William Louden, 
and relating to hay-carrier apparatus ; No. 393,941, for a pulley, grant- 
ed December 4, 1888, to J. Tonèy; and No. 490,738, for an adjustable 
stop device for hay-carriers, granted January 31, 1893, to John H. 
Burkholder. On final hearing. 

Jones & Addington, for complainants. 
Offield, Towle & Linthicum, for défendants. 

SANBORN, District Judge. Thèse two cases învolve the validity 
of seven patents for storing hay, covering the opération of unloading, 
elevating, moving, and dropping the hay, by means of a hay-sling, 
compressing pulleys, registering head locking the elevating apparatus 
to the carrier, stopping the carrier at the proper place, and releasing 
the load; also for suspending the carrier track to the roof of the hay 
barn. Large numbers of the varions devices covered by the patents, 
in forms somewhat modified from the patent designs, hâve been sold 
by complainant, and the apparatus has been commercially successful. 
Défendant dealt with complainant in the purchase of the apparatus for 
several years, without objection, and purchased large numbers of 
patent pulleys, fittings for hay-slings, etc. Afterwards défendant com- 
menced to ma.ke, use, and sell ail the devices covered by complainant's 
patents, in substantially the same shape as the commercial forms of 
the devices sold by complainant. 

It is claimed by complainant, and the proof shows, that the 
devices hâve been commercially successful, and that the develop- 
ment of the hay-sling art by thèse patents was final, and was marked 
by useful results. It is in testimony as to some, pos^ibly ail, of the 
patent devices, that the patent marked the final step in the develop- 
ment of the art. Thèse varions fixtures, when used with a hay- 
earrier consisting of a four-wheeled truck, running on the horizontal 
flanges of an inverted T-rail, serve to raise the hay from the load, 
compressing it in the sling, locking the compressing pulleys, locking 
the latter to the carrier, moving the bundle along on the track, stop- 
ping and releasing it at the proper place by means of the mechanism 
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of the puUeys, registering head and stop block, and then, by means 
of the trip-coupling located at the center of the hay-sHng, the bundle 
is released and the hay falls on the mow. 

The Louden Adjustable Hay-Sling Patent, No. 444,546. 

This is a patent for adding adjustabiHty to a hay-sling. Mr. T,ou- 
den makes no claim for inventing a hay-sHng, but only for making it 
elastic, adjustable, and successful. He adds devices for easily making 
it long or short, puts old things into a new combination, thereby se- 
curing adjustabiHty, and for this new élément daims a patent. The 
hay-sling which he so improved may be described by imagining two ' 
diamond or cross-shaped kites laid together endwise, and tied to 
each other by a device known as a trip-coupling. When the ha^» is 
laid on the sling the extrême ends are brought together and fastened, 
and the hay thus bundled up and compressed, ready to bi- lifted. 
carried to its destination, and dropped by parting the sling in the 
center. This is done by opening up the trip-coupling by puJling the 
trip cord, when the coupling parts, the two sections of the sling 
separate and the bundle falls. The ropes surroundinç the two kite- 
shaped parts of the sling are called the sling ropes. The cross-pieces 
are the spreaders. Thèse are made of wood. The longitudinal 
pièces are omitted, thus leaving the sling composed only of the ropes, 
cross-pieces, and coupling. The trip-coupHng is composed of two 
parts,; each having castings with rope-holes for attaching the ends of 
the companion slings. One casting has a pin set at right angles, and 
the other a socket for the pin, and a movable trip-latch resling over 
the pin and keeping it in place. To this a tripping-rope is tied. When 
it is desired to uncouple the sling the latch is pulled from over the pin, 
the coupling opens, and the sling parts. 

This was the sling to which the patentée, by the use of other old 
devices, added adjustabiHty. The old sling could not be readily made 
longer or shorter. This defect had, however, been partially met 
in two ways. Originally the sling-ropes were immovably fastened 
to the ends of the spreaders. This had been improved by running 
them through the spreaders, and securing them by the use of wclges. 
Thus, by using two or three spreaders in each half of the sling, 
the latter could be lengthened by bringing the spreaders doser to 
each other, or shortened by placing them further apart; the ropes re- 
maining of the same length. Another method of adjustment was to 
leave free the ends of the sling-ropes, at the extremities of the sling, 
tie knots in thèse rope-ends, at short intervais, and change the length 
of the sling by taking it up at one or another of the knotted places. 
By catching the knots over a slot in an elevating pulley hook the 
bundle, surrounded by the sling, could be held together while lîeing 
raised to the hay-carrier, and until released by opening the trip- 
coupling. Thèse means of adjusting the length of the sling were not 
convenient or practical. They were improved by the patentée by 
the addition of tent-rope clamps and end-rings, to replace the knotted 
end-ropes, and J-shaped hook-bolts for the wedges. 

To make the sling adjustable the patentée first fastens the end-rope 
141 F.— 62 
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in one of the eyes of the tent-clamp casting. He then carriès it 
loosely through one of the eyes in the end-ring, much as it woiild 
run through a pulley-sheave, then back through the two remaining 
eyes of the tent-clamp ring, and from there to the spreader-ends. To 
change the length of the sHng he loosens the rope and moves the 
adjustable tent-clamp ring back and forth on the spreader-ropes, at 
the same time adjusting the hook-bolts on the ends of thé spreaders, 
allowing the distance between the spreaders to be changed, and thus 
shortens or lengthens the total length of the sling. The tent-clamp 
device was old. It is found in the Clark patent, 109,176, for a ring 
clamp to shorten hay-sling ropes; in the Louden patent, 328,89(5, for 
a hay-carrier including a casting with eyes, whereby the rope could 
be readily lengthened or shortened; in the Chambord patent, 377,063, 
showing a casting with four eyes for adjusting rope lengths ; and 
in the Kuntz patent, 71,393. The spreader clamp is simply a hook-bolt 
or boit with one end bent to a half-circle to hold the rope, and the other 
threaded for a nut by which the rope may be clutched and securely 
held to the spreader. It is only as a combination, there fore, that the 
patent can be sustained. 

The only claim in question is No. 4, for "A hay-sling composed 
of the ropes, A and A^, trip-coupling, C, spreaders, B, adjustable 
clamps, C* and B^, and attaching rings, D, substantially as shown." 
Complainant's position as to this claim is that it was the farst in the art 
to produce a hay-sling with means for adjusting the length of the 
sling between the attaching end-rings; that it secured a new function 
and a new resuit, and was a distinct advance step in the art It is 
évident that the claim is spécifie and not broad, and that the patent 
can be sustained, if at ail, on narrow grounds. "A new combination, 
with a new mode of opération, may be inventive, even if ail the parts 
thereof are old, and even if the functions of the combination be also 
old." Walker on Patents, § 37. Where a new organization of old 
éléments produces a new mode of opération, and a bénéficiai resuit, 
there may be a patentable invention, whether that resuit be new or 
old. Id. § 26; Dowagiac Mfg. Co. v. Minnesota Moline Plow Co., 
118 Fed. 139, 55 C. C. A. 86. "The combination of old devices in 
a new article, without producing any new mode of opération, is not 
invention." Burt v. Evory, 133 U. S. 349, 358, 10 Sup. Ct. 394, 
397, 33 L. Ed. 647; Florsheim v. Schilling, 137 U. S. 64, 78, 
11 Sup. Ct. 20, 34 L. Ed. 574. Novelty is not negatived by antiquity 
of parts. Walker, § 66. "In case of a claim for a combination, where 
ail the éléments are old, and where the invention consists entirely 
in the new combination of old éléments or devices, whereby a new 
and useful resuit is obtained, such combination is sufficiently de- 
scribed if ail the éléments or devices of which it is composed are 
ail named, and their mode of opération given, and the new and use- 
ful resuit to be obtained pointed out, so that those skilled in the art 
and the public may know the extent and nature of the claims, and 
what the parts are whicli co-operate to produce the described new 
and useful resuit." Bâtes v. Coe, 98 U. S. 31, 25 L. Ed. 68. 

Now thèse three devices, the end-rings, rope-clamps, and hook- 
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boit (ail very simple in themselves), hâve a joint opération. The 
sling may be lengthened by taking up the rope through thèse rings, 
and further lengthened by loosening the hook-bolts at the ends of the 
spreaders and bringing the latter nearer together; and may be 
shortened by reversing the opération. It is plain that the function 
of thèse rings and the hook-bolts is to make the whole sling longer or 
shorter, as may be desired. The sling, as a whole, is adjusted, and 
its opération modified, by the use of the rings, and also the hook- 
bolts. To apply the language of Justice Matthews, in Pickering v. 
McCullough, 104 U. S. 318, 26 L. Ed. 749 : 

"Ail the constituents enter into it, so that each qualifies every other. » * » 
It produces a resuit due to the joint and eo-operating action of ail the 
éléments, and which Is not the mère adding together of separate contribu- 
tions." 

There is also a new mode of opération, and a more bénéficiai re- 
suit, though perhaps not a new or différent one. Formerly the length 
of the sHng was changed by knotting the ropes at différent places 
near their ends, and catching the knots over a claw-shaped hook at 
the proper length; also by knocking out the wedges at the ends of 
the spreaders and thus adjusting the length of the sling. But under 
the patent the mode of opération is quite différent, and an improved 
resuit, if not a new one, is accomplished. It is also in testimony that 
thèse improvements made this type of hay-sling a commercial suc- 
cess ; and this, in a doubtful case, is entitled to weight. It is said that 
this claim 4 is not for a combination, but simply for the spécifie things 
mentioned in it. But I think it comes within the définition of Justice 
Cliftord, in Bâtes v. Coe, 98 U. S. 31, 25 L. Ed. 68, above quoted 
as a claim for a combination, since the opération and resuit of the 
various devices are fully explained in the spécifications and draw- 
ings. See 2 Complt.'s Rec, 70, 71. Counsel for défendant are in 
error in saying that the hook-bolt is not shown or described in the 
patent. Deft.'s Brief, p. 34. It is shown in figure 7, and its opéra- 
tion clearly described on page 70. On the whole I think the hay- 
sling patent, 444,546, is vaîid, and should be sustained. 

But it is insisted that defendant's sling is différent, and does not in- 
fringe. Défendant uses a hook-bolt at the ends of the spreaders, slight- 
ly différent in détail from that of the patent, but having exactly the 
same opération. It also uses a différent clamp or casting for short- 
ening the rope at B\ Instead of a casting or rope-clamp with three 
eyes for the rope to pass through, it uses a clamp with two eyes, one 
elongated and divided in the middle by an arm loose at one end, 
which can be raised when it is desired to loosen the rope, and then 
laid upon the clamp when the rope is in place. Two of the three 
holes of the patent clamp are made by means of such movable arm, 
and making a différent mode of opération, as well as an improved 
one. Although the patent is subject to a strict construction, in view 
of the want of novelty of the différent éléments, and simply the final 
step in a séries of improvements, yet I think that defendant's sling is 
its équivalent, and that infringement exists. 
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The Louden Trip-Coupling Patent, No. 539,534. 

Claîm 4, of the hay-sling patent just considered, calls for any 
trip-coupling device, but the drawings show the Smith patent, 116,- 
231. This was a pin dropped between two jaws. When thèse were 
opened by pulling the trip-cord, the pin was released and the sling 
parted. The same pin and socket construction was improved by the 
Ricker patent, 393,690, in which a spring-actuated trip-plate or boit 
was arranged over the pin to hold it in the socket, and a guide pro- 
vided for the trip-cord. The cord was fastened to a lever, and when 
pulled the trip-bolt was drawn back and the pin released. The Ricker 
device was loose-jointed. It was movable in ail directions. Hence 
it readily adjusted itself to the circular shape of the sling. It ap- 
pears from complainant's expert testimony that this movable feature 
was a defect, because the eyes of the coupling which carried the 
sling-ropes were so placed that the pull on the ropes tended to twist 
the two coupling sections, making it more or less difficult to dis- 
engage the coupling mechanism. It also appears from such testi- 
mony that the earlier couplings did not effectually guide and dis- 
pose of the sling-ropes in connection with the trip-rope. 

The patentée added three improvements. Thèse were rigidity, arc- 
form, and improved rope-disposal. For the pin he substituted a lip 
or hook, a coupling-loop to catch over the hook, a trip-plate to pro- 
ject over the loop, and a keeper to hold the plate in position. Thus 
he imparted rigidity to the loose mechanism of the earlier devices. 
Having donc away with the loose construction, which adapted it- 
self to the circular form of the sling, he restored this feature by carry- 
ing obliquely into the coupling the eyes made to attach the sling- 
ropes, so as to give an arched form to the coupling and dispose of the 
sling-ropes in the plane of the mechanism. He further provided an 
improved disposition of the ropes by carrying the trip-ropes into the 
coupling longitudinally, and the sling-ropes transversely, separating 
the two by grooved partitions. Looking at the prior art, we find 
the élément of rigidity supplied by the Brown patent. No. 375,865, 
and the central draft of the trip-rope by the Church hay-sling 
patent, No. 384,960. Giving the arched form to the device is like 
bending a hoop to fit a barrel. Keeping the ropes from interfering 
with each other is a most simple and usual expédient. Avoiding strain 
on the mechanism by accommodating its shape to the form of the 
sling shows improvement, but not invention. The whole device is 
modified pin and socket construction, with more rigidity, less friction, 
improved disposai of ropes, and better form; but ail thèse features 
are secured by the use of old éléments, acting in the old way. Nor is 
there a new mode of opération, as the Ricker device opérâtes in the 
same way. It is true there is a new or différent resuit, by relieving 
strain, secured by first imparting rigidity and then relieving it by 
simple, well-known mechanical expédients, ail operating in their ac- 
customed way. I think the device, although ingenious and practical, 
lacks invention, and must be held not patentable. 
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The Toney Patent, No. 393,941. 

This îs for a pulley combined with an adjustable or removable 
registering head having a knob at its upper end adapted to lock im- 
movably into a hay-carrier. The head being détachable, any one of 
20 différent ones may be used, so formed as to fit ail carriers in use. 
The device consists of a pulley, having its side or cheek pièces ex- 
tended to grasp the head, which is pinned or bolted to them, and 
easily detached. The one claim of this patent is "The main frame 
made in one casting with the cheek-pieces, a, a, and bridge, b, in com- 
bination with the pulley wheel, B, and removable block, D, formed 
with a knob, g, substantially as described." "The pin, d," says the 
inventor, "may be driven out with a punch and reinserted to hold 
any of the interchangeable blocks." The knob on the head is designed 
to lock into the hay-carrier until released by the action of the carrier 
and stop-block. He asked for a claim for a "combination with the 
pulley frame of the removable block, D, formed with a knob. G," 
but this was rejected on the prior art. In the Bower patent, No. 
330,290, the sanie pulley is shown, with the same head and knob, 
but the head, although provided with a screw thread, so that its po- 
sition in the pulley might be changed, was not intended to be dé- 
tachable, or designed to be taken out for the insertion of other heads. 
The inventor says he attaches importance to the adjustability of the 
head for the reason that the wear upon it may be readily compensated 
for, and the relation of the pulley block may be readily adjusted to 
suit a tripping lever also shown. Hère is the idea of a movable head, 
which readiiy suggested a détachable one. In the patent office the 
examiner objected to the broad claim, on the ground that the ad- 
justability of the shank did not lend patentable novelty, since it did 
not add to or modify the action of the device ; and he rejected the claim 
and allowed the spécifie claim for the separate éléments in combina- 
tion, above quoted. The notion of having a number of pulley heads 
to fit différent carriers is also contained in the patent to J. Farrell, No. 
307,932, where six différent forms of heads are shown. But neither 
Bower nor Farrell grasped the idea of Toney to make the head dé- 
tachable, although it was but one step from their conceptions to his. 

The question, then, is whether the Toney device is a patentable 
novelty. Its resuit and mode of opération are identical with the de- 
vices of Bower and Farrell. When in actual use the opération of ail 
three is the same; the only différence being that of movability and 
substitution. There is a combination of two old éléments, the pulley 
and the head, attempted to be combined with a third, that of interchange- 
ability; but the opération and effect of the combined devices is pre- 
cisely the same whether such third élément be présent or absent. 
In the jail lock cases (Fond du Lac County v. May, 137 U. S. 395, 
11 Sup. Ct. 98, 34 L. Ed. 714; May v. Juneau County [C. C] 30 Fed. 
241; Id., 137 U. S. 408, 11 Sup. Ct. 103, 34 L. Ed. 729) the patentée 
combined old devices consisting of a bar moved by a lever to simultane- 
ously lock several prison-cell doors. This had been previously done ; 
but his improvement consisted in lengthening the bar by carrying it 
across and outside of a corridor at the side of the row of cells, so that 
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the jailer could operate ît in safety, and witliout the danger of at- 
tack by the prisoners. This idea was new, and had a bénéficiai 
effect. The patented device was marketed for many years, and uni- 
formly sustained by the Circuit Courts. In the Fond du Lac County 
Case the Suprême Court said: 

"As the mechanical opération and effect of the patented devices are the 
same whether there be a grating or other barrîer or net, there Is no pat- 
entable combinatlon between the devices and thé grating." 

And in the cigar-bunching machine case (National Progress Bunch- 
ing Machine Co. v. Williams Co. [C. C] 44 Fed. 190, 13 L. R. A. 
109) the court say: 

"Where the mechanical opération and effect of the patented devices are 
the same whether one of the éléments of the claim is présent or absent, there 
can be no' patentable combinatlon between thèse devices and that élément." 

That is the case hère ; the opération and effect of the pulley and 
head are precisely the same whether the head be immovably fas- 
tened to the pulley, as in the Farrell device, or attached with a mov- 
able boit, allowing the use of any kind of a head, as in the Toney 
pulley. If the device had a différent opération when used with the 
différent kinds of heads, there might be a valid combination; but, in 
the absence of this, the combination seems to lack patentability. The 
combination is ingénions and useful, and seems to be without the 
range of mère mechanical skill ; but under the authorities cited it 
cannot be sustained as a valid, patentable combination. 

The Louden Self-Locking Compressing Pulleys Patent, No. 434,544. 

This patent covers two elevating pulleys with hooks at their lower 
ends, adapted to receive the attaching end-rings of a hay-sling. One 
of the elevating pulleys, called the receiving pulley, is made double, 
with two sheaves placed far enough apart to admit the entrance of 
a catch or head on the other, or engaging pulley. This receiving 
pulley has a registering head adapted to be locked into the over-hang- 
ing carrier, and is simply a developed and improved Toney pulley. 
The engaging pulley has a single sheave, and its upper portion is pro- 
vided with a head or hook adapted to engage a pivoted catch or 
latch in the receiving pulley, having a stop arresting its downward 
movement. 

. The opération of the device is as follows : The rope by which thèse 
compressing pulleys are locked together and then raised so as to 
enable the registering head to lock into the overhead carrier, runs from 
the draft horse or other source of power to a pulley on one side of 
the carrier. It is then carried down through one of the sheaves or 
pulley wheels of the receiving pulley, thence around the sheave of 
the engaging pulley, then back through the other sheave of the re- 
ceiving pulley, and upward to the opposite side of the carrier, where 
it is fastened. The end-rings of the hay-sling being attached to the 
pulley hooks, power is applied, the ends of the sling approach each 
other, compressing the hay into a bundle. As the pulleys come to- 
gether by the tightening of the rope the hooked-head of the engaging 
pulley is guided into and between the sheaves of the receiving pulley 
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by means of a plate or guide attached to the latter, and as the hooked- 
head goes in it catches over a latch and locks, where it remains until 
the load is released by opération of the trip-coupHng of the hay-sling. 
The latch is then lifted by hand, the hook released from the catch, 
and the pulleys separated for another opération. 

The hooks on the lower ends of the pulleys are provided with 
movable quadrant-shaped safety-stops, so that, when the end-rings 
of the hay-sling are attached to the hooks, the stops fall over them, 
thus holding them in place. Thèse stops are set in recesses in the 
shanks of the puUey frames, so as to automatically close the hooks, 
and are provided with pins or keys with which to regulate their 
movements. 

Ten claims of this patent are involved in suit. The éléments of the 
alleged patentable combination are : The elevating pulleys ; the pulley 
wheels so arranged as to operate the pulleys at right angles to 
each other, thus adjusting the bundle of hay so that it will fall at 
right angles to the carrier-track ; the hook on the frame of the en- 
gaging pulley; a pivoted catch in the receiving pulley to engage the 
hook;' a stop under the pivoted catch to limit its downward move- 
ment; a détachable registering head on the top of the frame of the 
receiving pulley, adapted to lock into the carrier, as shown in the 
Toney patent; a recess or opening under the registering head to allow 
the hook to enter and engage the pivoted catch; a guide on the 
frame of the receiving pulley (which may be set at varions angles), 
to steer the hook into the recess ; flanges on the upper part of the re- 
ceiving pulley frame, to allow the ready removal of the registering 
head; pins or points oq the registering head to engage with such 
flanges, in order to keep the head securely in place ; the quadrant- 
shaped stops already described, in combination with the pulley frames ; 
a stop on the frame of the engaging pulley, to limit its movement 
into the receiving pulley; guards over the sheaves of the receiving 
pulley, to protect and support them, extending from the pulley frame 
to the pulley bearings. 

The Prior Art. 

Ali of those devices are in themselves old. The use of the two 
pulleys is shown in the Van Sickle patent. No. 82,570, the Smith 
patent, 96,161, the Patrick patent, 226,457, the Chambord patents, 
254,921 and 314,998; and particularly in the Foote patent, 317,109. 
The right-angle adjustment of the pulleys was shown by Vandor- 
walker, in his patent No. 311,545, and by Boyer, in patent No. 377,- 
012. The locking opération of the hook, pivoted catch, and stop 
were suggested by the locking mechanism of the registering head in 
the carrier, and also by the Foote device already mentioned, and re- 
ferred to below. The Boyd patent, No. 300,087, also shows a pivoted 
catch. The registering head was taken from the Toney patent, al- 
ready held not to be a patentable combination. The recess, guide, 
flanges, points, stop, and guards are merely détails in the construc- 
tion of the pulleys, which would readily suggest themselves to any 
skilled workman. And the quadrant-shaped stops are suggested by 
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the ordinary snap hook, by the Hayes patent, No. 79,347', showîng a 
clasp-hook attached to an ordinary iron hook, and by the Foote patent, 
No. 317,109, showing a stop designated to discharge the ring of the 
sling-rope from the hook. Does the combination of any or ail thèse 
éléments in the compressing puUeys covered by this patent show 
a patentable novelty? Do thèse good old things hâve a new mode of 
opération, or simply perform their accustomed functions? And do 
they co-act with each other; each taking part in a new and bénéficiai 
resuit ? 

It is évident that the registering head, the hook on the engaginç pul- 
ley, the pivoted catch, and stop in the receiving pulley, the quaarant- 
shapèd stops on both pulleys, and the stop on the frame of the en- 
gaging pulley (to adjust its entrance) ail co-act in a new mode of 
opération to produce a new and useful resuit. In connection with 
the hay-sling they tie up the bundle of hay, securely compress it, and 
lock it to the carrier. The registering head (detaciiable or other- 
wise) is not in itself patentable, as already shown; but it holds the 
locked pulleys up to the carrier so that the slackening of the draft- 
rope will not lower the load. As admitted by Mr. Pond, the defend- 
ant's expert (Deft.'s Ev. 355), the registering head on one pulley and 
the interlocking mechanism between the two pulleys co-act in produc- 
ing a structure wherein the hay is compressed and supported by the 
carrier. The devices which secure this resuit are old, but in a new 
mode of opération they produce utility. The pulleys hâve made a 
commercial success, some 25,000 sets of them having been sold. 

The Foote device, No. 317,109, is claimed as an anticipation. It 
shows compressing pulleys in which a hook pn one locks over a cross- 
bar in the other, but the pulleys are held up to the carrier by a grip 
on the draft rope. This feature renders the locking mechanism un- 
important, because the grip will hold the pulleys together without 
locking. Mr. Pond so testified, as well as Mr. Louden. Deft.'s Ev. 
355. C. R. 329. But défendant insists that the Emerson patent of 
June 18, 1889, No. 405,541, completely anticipated the Louden pulley 
patent, and I hâve carefully considered the évidence relating to that 
device. It contains the important features of the Louden patent, being 
the registering head and mechanism adapted to securely lock to- 
gether the two pulleys. In détail the two patents are quite diù'erent,^ 
but both secure the same resuit. If the Emerson device is part of 
the prior art, tliat of Mr. Louden could only be sustained in its 
spécifie form, when defendant's pulleys would not infringe, as they 
differ in many spécifie détails. A thorough reading of the évidence, 
however, has convinced me that the Louden pulleys were invented, 
disclosed to others, and embodied in a working structure, prior to 
January 26, 1899, when application for the Emerson patent was filed. 
Without referring to the évidence in détail, it is enough to say that 
on August 23, 1888, Mr. Louden wrote a letter to Cochrane Bros.,, 
at St. Thomas, Ontario, describing his pulleys, and containing a 
rough sketch. His description includes the hook, recess, catch, and 
registering head. He also wrote to défendant about the pulleys 
August 23, 1888. A practical and successful test of their opération 
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was made in December, 1888. This évidence is corroborated by a 
number of witnesses. 

On the whole, I am satisfied, notwithstanding some évasion in Mr. 
Louden's cross-examination, that the évidence carries his invention 
back of the date of Emerson's application. I also think that defend- 
ant's compressing pulleys infringe the patent in suit. They are made 
under the Strickler patent of August 2, 1901, No, 671,245. The dif- 
férences between the two sets of pulleys are only in détails. The en- 
gaging pulleys of each set will lock into the receiving pulleys of the 
other set. The registering head, pivoted catch, stops of ail kinds, 
recess, right angle opération, etc., are ail présent. There is some 
improvement. For one pivoted catch défendant used two, held in 
place by spiral springs. The hook of the Louden engaging pulley 
is a round head in the Janesville pulley, and there are other différ- 
ences. The Strickler device is a good example of a patent showing 
highly specialized claims, in which the old éléments hâve, in the main, 
their accustomed modes of opération. I think, therefore, that this 
patent is valid, and infringed. 

The Patents in Case No. 73. 

The Two Louden Patents for Track-Hangers, Nos. 493,216 and 

526,839. 

Thèse are two-part devices for a hay-carrier track, centrally lo- 
cated abov-e the track, and adapted to grip the head or bead of the 
track-rail, and carrying suspending loops at their upper ends to 
engage an extraneous suspending device. Counsel for défendant call 
the first one the "sister-hook" device, and say it is nothing more nor 
less than an ordinary pair of sister-hooks such as hâve been used 
for générations, adapted, as would naturally be the case for such 
use, so as to rigidly grasp the upper edge of the ordinary T-rail. 
Sister-hook is defined in the Standard Dictionary as: 

"A pair of hooks so mounted that they face and overlap each other ; match 
hooks." 

The patent adds to this définition by describing flanges at their 
lower ends adapted to fit under the flanges of the rail, and by pro- 
viding for securely fastening the hooks together by means of a 
threaded boit. 

One purpose of this invention is to hâve the hooks adjustable to 
the track, so that they can be readily attached at any desired place. 
Another is to make the hooks so light and thin that they will not 
interfère with the passing of the carrier along the wide horizontal 
flanges of the rail. 

The earlier patent of Myers, No. 440,602, covers: 

"A track-suspending device conslstlng of two (partlally) severable parts, 
havlng means at its lower end to embrace the edge of a track-rail, and at Its 
other end means to catch over an extraneous supportlng device, its said parts 
arrangea side by slde; and means for holding the two parts together." 

The only substantial difiference between this and the Louden de- 
vice is that the two parts of the latter are entirely separable, and the 
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means for holding the two parts together is changed from a ring 
or collar to a boit; and the Forshey patent, No. 308,483, is for a 
hanger showing entire séparation. 

The alleged patentable novelty of this device consists in making 
an adjustable hanger, attached to the bead of a T-rail, so formed as to 
readily admit the passage of the carrier-wheels. Ail thèse éléments 
appear in the prior art, and in the patent each performs its old func- 
tion. There is improvement, but the resuit is the same. This patent 
is without novelty or invention, and should be held void. 

The Second Track-Hanger Patent. 

This is called the dished-suspension or side set-over device. It 
consists in setting to one side the head of the boit in the earlier track- 
hanger, by dishing the sister-hooks, so as to make the hanger thinner, 
thereby enabling the wheels of the carrier to be set doser to each 
other. Mr. Louden, in his testimony, admits that the earlier patent 
shows ail the features of the later one except the dished or set-over 
feature. As defendant's counsel say, the nut is countersunk into the 
track-hanger so to equi-space the boit. Like the shears in ordinary 
use, this device is a purely mechanical and noninventive structure. 
The éléments of this device, its results, and the mode of opération, 
are ail old. It opérâtes precisely like the first hanger, but the form 
is impi:oved by equi-spacing the boit. This device also, like the other, 
lacks patentable novelty. 

The Burkholder Stop-Block Patent, No. 490,738. 

This cbvers a fîattened A-shaped device fastened to the top of the 
carrier rail in the same manner as the track-hanger devices. It co- 
opérâtes with a carrier having a rising and falling latch, which en- 
gages ahd locks upon the stop-block. The A-shaped device is other- 
wise described as a double inclined lug, operating with the rising and 
falling latch of the carrier. The object of the invention was to provide 
a stop, which, like the track-hanger^ could be attached to the track 
at any point, without drilling holes in it, and which would net inter- 
fère with the passage of the carrier-wheels thereon. Thèse resuhs 
were secured by this patent. But the commercial device of com- 
plainant, and also that made and sold by défendant, are in form en- 
tirely différent from the Burkholder device. In the latter the double 
inclined lugs are under the track, but in the two former they are cen- 
trally located over the traçk. The Burkholder device is secured to 
the top or bead of the track, and has wings extending outside of the 
carrier-wheels and downward to a point below the track; the lugs 
being attached to the lower part of each one of the wings. At this 
point, below the track, the rising and falling latch of the carrier en- 
gages the lugs, locking and unlocking as desired. Thèse wings or 
arms are entirely lacking in the devices of complainant and défend- 
ant, which, as already said, operate above the track. The inventer 
says_ that the wings constitute one of the most important parts of 
his invention. The mechanism was designed to operate with a par- 
ticular form of carrier described by the patentée, so constructed as to 
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require the stop-block to be located under the track. The claim 
alleged to be infringed is: 

"The combinatlon with an Inverted T-shaped track and a hay-«arrlei- 
stopplng-device, secured to and over the vertical portion of said track, and 
carrylng on both sides the double inclined lug, g, of a hay-carrier having a 
vertically movable catch-block, F, the upper ends of which extend above tbe 
sides of said carrier and hâve latéral projections which engage with said in- 
clines, as set forth." 

It will be noticed that thîs daim does not mention the wings ; 
but they are referred to in the other daims, are shown in ail the 
drawings, and alleged by the patentée to be one of the most important 
parts of his invention. The question is whether the Louden and 
Janesville devices, not having the extending wings, are made in sub- 
stantial accordance with this daim, in view of the construction to 
be placed upon it supplied by the history of the patent. Can this 
broad claim be fairly applied .solely to structures having wings, in 
view of the inventor's statement as to the importance of the wings, 
and the f act that the drawings ail show them ; and thus read into the 
claim, in connection with the other évidence, just as if it had claimed 
also the wings? 

The express terms of the claim do not limit the patent to any par- 
ticular device, but it is insisted it was so intended; that the patent 
is a contract between the government and the patentée, governed in its 
construction by the gênerai rules for the interprétation of grants 
and contracts; and that the court should put itself in the place of 
the parties at the time the contract was made and read its terms 
in the Ught of the facts and circumstances which then surrounded 
them. National Hollow Brake Beam Co. v. Brake Beam Co., 106 
Fed. 693, 45 C. C. A. 544. 

In support of this argument it is said that Burkholder did not 
contemplate or claim a stop-block devoid of wings, and the patent 
office so understood his position, and that such a claim entirely ignores 
the State of the art. It is further made to appear that, after the filing 
of the Burkholder application, P. A. Myers applied for a similar im- 
provement, for use with a carrier having its lock mechanism above the 
track, and so he made his stopping device to operate above the track. 
In other respects his invention was the same as that of Burkholder. 
Myers was granted a patent. He having filed subséquent to Burk- 
holder, this could not hâve been doue had the patent officers sus- 
pected interférence, under the rule in Ex parte Upon, 27 O. G. p. 99. 
If the Burkholder claim reads on defendant's device, it equally reads 
on the Myers device. 

The essential feature of the Burkholder invention is the adjustably 
securing of the stop-block on the central web of the inverted T-rail, 
without mutilation of the rail. This is shown by Mr. Louden's testi- 
mony. But the prior art shows other devices adjustably attached 
to the central web of a rail. This is true of the Myers patent, No. 
307,725, which shows a stop-block above the rail, and adjustably at- 
tached to its central web, without mutilation of the rail. It is true, as 
stated in complainant's brief, that the stop-block of the Myers patent 
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is attached to the track-hanger and not to the rail; but this seems 
to be a distinction without a différence. The same objection may 
be made to the Burkholder patent, since his stop-block is attached to 
the wings or arms of the device, and not directly to the track itself. 
Both devices involve the same idea, which is the adjustable attach- 
ment of a stop-block to a rail, by means of a hanger in one and an 
arm in the other ; neither touching the track itself. It is also true 
that the Burkholder device is more adjustable than that of Myers; 
his being necessarily attached to the track-hangers, making its position 
over the track dépend on the immovable position of the liangers. 
But the same conception is at the foundation of both devices. 

There are also a number of other prior patents showing a track- 
hangeir device adjustably attached to the central web of a T-rail, as 
stated in the discussion of the track-hanger patents. It further ap- 
pears that the double inclined lugs of the Burkholder device were 
contained in the carrier described by the patentée, as adapted to ope- 
rate with his invention. 

We hâve, then, in the prior art the notion of a stop centrally placed 
above a track rail; of a block with double inclined lugs; and of ad- 
justing the device by means of a hanger or arm to the central web of 
the rail. This would seem to show no invention in the first claim of 
Burkholder, under the construction given it by complainant, as a 
broad claim covering any stop adjustably secured to the central web 
of the track. For thèse reasons it seems that the claim was not in- 
tended to be given this broad construction, and in view of the fact 
that the ideas so embodied are old. Thus limited the claim is not in- 
fringed by défendant, whose device, like that of Mr. Louden, con- 
structed ostensibly under the Burkholder patent, is attached upon the 
track itself, without the use of wings or arms. The hay-sling and 
self-locking pulley patents are sustained, and held infringed. AU 
the others are held to lack invention, except the Burkholder patent, 
which is not infringed. 

The Question of Multîfariousness. 

In view of the resuit in suit No. 73 it is not necessary to consîder 
this question in that suit. In suit No. 73, involving the hay-sling, 
trip-coupling, registering-pulley head and compressing pulleys, I 
think those devices capable of joint opération, and that they actually 
do so operate. The hay is held by the sling, compressed by the lock- 
ing pulleys, raised by the ropes passing through the carrier and pulleys, 
sustained by the registering head locked to the carrier, by the lock 
mechanisci of the pulleys, the sling and the locked trip-coupling, and 
finally released by the tripping device of the last— ail to the end that the 
hay may be stored. Ail the parts mentioned work together, at the 
same time, as portions of one machine, to sustain, carry, and deposit 
the load. The àpparatus would be impaired if any one of the patented 
devices were lacking. 

Let the usual decree be entered dismissing the bill in No. 72, as to the 
trip-coupling and registering-pulley patents, sustaining the bill as to 
the hay-sling and compressing-puUej patents, and securing the relief 
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prayed as to them. In case No. 73, let the bill be dismissed, with costs. 
As to costs in case No. 72, inasmuch as the two patents sustained in- 
clude both of the devices held net patentable, I think the decree sKould 
include costs, and that défendant is also entitled to costs as to the 
Toney patent and the Louden trip-coupling patent. An équitable 
division of the costs should be made when the decree is settled. 



BENJAMIN ELECTRIC MFG. CO. v. DALE 00. et aL 

(Circuit Court, S. D. New Torlî. October 31, 1905.) . 

No. 8,742. 

Patents — Infkingement — Ct.usteb Lig hts. 

The Benjamin patents, Nos. 721,774 and 721,777, granted on a dlvlslon- 
al application and botli reiating to a cluster of eleetrlc lights, In wliicb 
the electricity is conveyed to the lamps through plates, instead of by a 
separate wire to eaeh, disclose sufficient mechanlcal improvement over 
prior structures to constitute patentable invention, although not novel in 
their electrical features. As so eonstrued, JieM not infringed by a struc- 
ture mechanically, but not electrically, différent from those of the patents. 

In Equity. On final hearing. 

Seward Davis and Jones & Addington (W. Clyde Jones, Keene H. 
Addington, and Robert Lewis Ames, of counsel), for complainant. 
William M. Stockbridge, for défendants. 

HOLT, District Judge. This suit is brought to restrain the alleged 
infringement of two patents, Nos. 721,774 and 721,777, issued to 
Reuben B. Benjamin, and by him assigned to the complainant. The in- 
vention relates to an improvement in the arrangement of a cluster of 
electric lights. It provides, in substance, for a cluster of electric lights 
EO arranged that, instead of separate wires Connecting each lamp in 
the cluster, there are two leading-in wires, each Connecting with two 
metallic plates insulated from each other, and so arranged that the 
electricity is conveyed to and from each of the lamps through the plates. 
An interférence was declared between Benjamin's original application 
and an application for a patent for a similar invention by Nelson Weeks, 
and decided in favor of Benjamin. Benjamin thereupon added new 
claims to his application. A second interférence with Weeks was declar- 
ed, which again resulted in favor of Benjamin. Thereupon he added 
still further claims to his application, and a third interférence was de- 
clared, which was again decided in favor of Benjamin. Benjamin's 
original application, in the course of thèse proceedings, had been divided 
and made into four applications, and after the décision on the third in- 
terférence four patents were issued to Benjamin. The resuit of this re- 
peated addition of claims to the pending applications is that the patent 
No. 721,774 now contains 46 claims, and the patent No. 721,777 con- 
tains 17 claims, making 63 in ail. Many of thèse claims are substantial- 
ly identical, and the excessive number of distinct claims inserted in the 
patent, most of which are expressed in substantially indistinguishable 
terms, serves no useful purpose, and simply makes burdensome the in- 
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vestîgatîon ôf the daims. The complainànt's counsel has stipulàted to 
rely on otily 17 daims of the first patent, and 9 daims of the second 
patent, making 26 daims in ail relied upon. This number might hâve 
been further restricted without sacrificing any real rights of the com- 
plainant. 

The complainant's daim is that the two patents relied on are capable 
of conjoint use, and that the defendant's structure infringes features 
of both patents. But it seems to me, in the first place, that it is very 
doubtful whether the second patent is not to be regarded as invalid 
because anticipated by the first patent. I can see no essential distinc- 
tion between it and the first patent. Benjamin's original application 
included both forms of construction, and it is said that the Patent Of- 
fice required that the application be divided. It was divided, into dis- 
tinct applications, and both patents were issued at the same time. As 
I understand the rule, the patent numbered first takes precedence of 
the other. I cannot see anything in the daims of the second patent 
which is not substantially anticipated by the daims of the first patent, 
except the daim for a simple bushing in which the lamp is screwed. 
There was certainly nothing novel about that. 

Assuming, however, that both patents can be regarded as of equal 
validity, the first question which arises is whether they show patentable 
invention, in view of the prior state of the art. Upon a eareful con- 
sidération of the évidence, I am not able to see that they involve any 
electrical invention. The electrical arrangement for a wireless cluster 
of electric lamps shown in the Benjamin patents seems to me to hâve 
been substantially shown in the prior English patent to Brougham and 
in the Weeks patent. No. 601,106. Both thèse patents, however, were 
not well adapted to actual commercial use. The two Benjamin patents 
in suit, while using substantially the same electrical arrangement, had 
raechanical improvements which at once made a cluster light construct- 
ed in accordance with those patents commercially successful. The ar- 
rangement of the contact plate with oblique side walls provided a strong 
and secure mechanical support for the lamps, and the most effective ar- 
rangement of the lamps in a cluster. The substitution of a metallic 
hemispherical casing having an opening opposite each lamp receiver, 
and the introduction of the necessary insulating material in bushings 
passing through the openings, upon which the threadedshells were screw- 
ed, permitted the external structure to be made of métal, instead of 
porcelain as in the Weeks patent. It was commercially essential, to pre- 
vent the danger of fire and injury or annoyance to persons, to hâve the 
exterior part of the structure insulated. This was accomplished in the 
Weeks patent by making the exterior of porcelain, an insulating mate- 
rial. But porcelain is a substance so brittle and eaSily broken, and so 
difficult to easily mold into diflferent forms, that it is obvious that an 
external metallic casing, if it could be safely insulated, would be far 
superior commercially. It can be made much cheaper ; it is less liable to 
break or become disarranged ; it is capable of great variety of form and 
omamentation and in the kind of métal employed. The clusters manu- 
factured under the Benjamin patent immediately entered into extensive 
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commercial use. I think that there is sufficient mechanical invention 
shown in the Benjamin patents to make the patents valid. 

Upon the question whether the clusters manufacturée! by the défend- 
ants under the patent issued to Dale infringed the complainant's pat- 
ents, I hâve feit much doubt. The Dale patent certainly does not dif- 
fer greatly from the Benjamin patents, and particularly patent No. 721,- 
777, commonly spoken of as the second patent in suit. The essential 
distinction between them is that in the Dale patent the two contact 
plates and the insulating base between them, instead of being fastened 
to the upper part of the lamp, and being a support for the lower hemi- 
spherical casing, is placed within the lower hemispherical casing, and is 
supported by it. In the Dale patent the lower hemispherical casing 
is also made easily détachable by a bayonet joint, instead of being per- 
manently secured to the upper part of the lamp, and the insulating ring, 
a, in the second patent in suit is dispensed with. In the Benjamin pat- 
entS( there is a provision for a removable cap at the bottom of the hemi- 
spherical casing, through which to obtain access to the interior for 
the purpose of Connecting the wires to the binding posts. The défend- 
ants' structure by which the entire hemispherical covering is removed, 
and the essential electrical device in the structure is removed with it, 
is much more easily put in position, and the wires properly connected ; 
and, in case any repairs are necessary, is more easily taken down and 
put in order than the Benjamin structure, which bas to be placed in 
position, and then the wires attached through the small opening in the 
bottom by workmen standing under it. The Benjamin patent contains 
several claims for a removable cover ; but I think that the term "a re- 
movable cover," in the Benjamin patent, refers to a cap additional to 
the extemal casing, as illustrated in the drawings and spécifications. If 
the only change made in the Dale patent had been to make the hemi- 
spherical casing in the Benjamin patents easily removable, I hardly think 
that would involve invention. But I think the arrangement in the Dale 
patent, by which the contact plates and the insulating base are placed in 
and supported by the hemispherical casing, and the insulating ring, a, 
shown in the second Benjamin patent, is omitted, shows a structure re- 
sulting in sufficient mechanical superiority to or différence from the 
Benjamin patents to show independent invention over the prior art open 
to the use of each. This was the view of the Patent Office. Thç orig- 
inal claims in the Dale patent were 13 in number. Ail of them were re- 
jected, 11 on the ground that the Benjamin patents anticipated them. 
The application was then amended by striking out the claims as original- 
ly drawn, and substituting others which based the invention substantial- 
ly on the combination of a removable cap and a block of insulating 
material between two contact plates, the block and contact plates being 
supported wholly by the cap. 

Quite elaborate arguments were made by the respective counsel upon 
the question as to what is the insulating base of the second Benjamin 
patent ; the défendants claiming that the ring, a, is the insulating base, 
within the meaning of that term as used in the Benjamin patent, and 
that, as the défendants' structure contains no such ring, it did not in- 
fringe. The ring, a, in the Benjamin second patent is, in a certain 
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sensé, an insulating base. In Benjamin's first patent, tHe block of insji- 
lating material extending across the entire top of the cluster is obvious- 
ly the insulating base, and in bis second patent, he bas practically taken 
out the center of this block, leaving the exterior ring in its original sit- 
uation, and placed the center of the block lower down. But the true 
and essential insulating basis of the electrical structure in the second 
Benjamin patent, as in ail the wirèless clusters, is not the ring, a, but 
is the body of insulating material between the two contact plates; and, 
in that sensé, in my opinion, the insulating base of the défendants' pat- 
ent is substantially the same as the insulating base of both the Benjamin 
patents. In short, I cannot see any substantial and essential electrical 
distinction between the Dale patent and the two Benjamin patents ; but, 
as I bave already stated, I can see no substantial electrical distinction 
between thèse patents and the prior English patent to Brougham and the 
Weeks patent. Dale, when he applied for bis patent, had the same 
right as Benjamin had to use the electrical devices shown in the Brough- 
am patent and the Weeks patent. The fact that the complainant bas 
since purchased the Weeks patent does not affect the question. The 
bill contains no allégation of a right to recover on the Weeks patent. 
Benjamin produced by mechanical invention a wirèless cluster of elec- 
tric lights commercially superior to anything which had preceded it. 
Dale had the right to do the same thing, provided he did not infringe 
the Benjamin patents. While I think it a close question, my conclusion 
is that Dale's patent involved sufficient mechanical invention distinct 
from the Benjamin patents to make it valid. Upon the whole, I think 
that the défense of the invalidity of the complainant's patent is not 
sustained, but that the défense of noninfringement is sustained. 
My conclusion is that the bill should be dismissed, with costs. 



MELLOR V. OARROLL et al. 

(Circuit Court, D. Hassacbusetts. December 22, 1905.)] 

No. 2,159. 

1. Patents— Suit fob iNraiNOEMENT— Pbivitt of Bstoppbl with Assignob. 

If the assigner of a patent, who Is estopped to deny Its valldlty, enters 
Into business with others, and ail, avalllng themselves of hls knowledge of 
the patented process or machine, enter upon a manufacture Infringing the 
patent, ail are bound by hls estoppel when sued for Infrlngement ; and, 
when Indivlduals so estopped form a corporation to carry on the In- 
fringing manufacture, the corporation Is also deemed In privlty of estoppel 
with them, even though It has some stockholder who is more or less Igno- 
rant of the history of the patent and of the transactions which led to the 
Incorporation. 

[Ed. Note. — For cases In point, see vol. 38, Cent DIg. Patents, S 184.] 

2. SAlfE— Infbingement. 

The Carroll patent, No. 475,929, for a nomnetallic bearlng, held infrlnged 
on motion for a prellmtnary Injunction In a suit by the assignée against 
the patentée and others. 
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In Equity. Suit for infringement of letters patent No. 475,939, 
for a nonmetallic bearing, granted to William T. Carroll May 31, 1892. 
On motion for preliminary injunction. 

Howson & Howson and Roberts & Mitchell, for complainant. 
George N. Goddard, for défendants. 

LOWELL, Circuit Judge. This is a bill in equity to restrain the 
infringement of letters patent No. 475,929, issued to Carroll, one of 
the défendants. The case is before the court on motion for a pre- 
liminary injunction. 

The complainant is the assignée of Carroll, and Carroll is therefore 
estopped to deny the validity of the patent. The complainant allèges 
that the other défendants are so engaged with Carroll in the infrin- 
ging manufacture that they are included in his estoppel. The défend- 
ants Pharaoh and C. E. Forbes "were associated" with Carroll. As 
the resuit of this association, Carroll and Pharaoh, with I. B. Forbes, 
organized the défendant corporation, of which they were sole stock- 
holders and sole «directors; Carroll being président. The défendant 
Charles E. Forbes succeeded I. B. Forbes as stockholder and director. 
The directors voted that the corporation buy of Carroll, Pharaoh, and 
C. E. Forbes (i. e., of themselves) the inventions and appliances, good- 
will and trade-marks, secret process and recipe, correspondence, mer- 
chandise, machinery, tools, working process, etc., which were con- 
cerned and concerned only with the alleged infringing manufacture. 
For this conveyance the three directors were paid by the issue of 
stock, and by an additional payment to Carroll in cash. Of this cor- 
poration Carroll has been président, and is now director. 

It is not easy to state precisely the rule by which is tested the es- 
toppel of those, not themselves assignors, who are associated with the 
assignor of a patent in a manufacture alleged to infringe. The as- 
signor is estopped to deny the validity of the patent by reason of his 
grant, but this reason does not apply to those who hâve become as- 
sociated with him in business since the grant. If they had no con- 
nection with him, they could not be prevented from showing that the 
patent is invalid, in a suit for their alleged infringement of it, and 
this would be equally true, whether they knew of the assignment or 
were ignorant of it. Upon what principle can A. be restrained from 
making an article because B. has estopped himself to contest that it is 
patented? If A. is merely an employé of B., he may be restrained 
as such employé. But the cases extend the privity of estoppel be- 
yond the case of an employé. Continental Wire Fence Co. v. Pender- 
gast (C. C.) 126 Fed. 381; Daniel v. Miller (C. C.) 81 Fed. 1000; 
Time Telegraph Co. v. Himmer (C. C.) 19 Fed. 323; Woodward v. 
Boston Lasting Machine Co., 60 Fed. 283, 8 C. C. A. 622; Marvel 
Co. v. Pearl (C. C.) 114 Fed. 946; National Conduit Co. v. Connec- 
ticut Pipe Co. (C. C.) 73 Fed. 491. 

Meré co-operation in the alleged infringement with the estopped 
assignor may not, as suggested in Continental Co. v. Pendergast (C. 
C.) 126 Fed. 381, 384, be enough to create the estoppel. If the es- 
topped assignor e'nters into business with others, who dérive from 
141F.— 63 
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him their knowledge of the patented process or machine, and, avail- 
ing themselves of his knowledge and assistance, enter with him upon 
a manufacture infringing the patent which he has assigned, they are 
bound by his estoppçl. jBy the application of this test the défendants 
Pharaoh and Forbes are hère bound by the estoppel of Carroll. When 
individuals thus estopped establish a corporation to carry on a busi- 
ness which they would be restrained from carrying on as individuals, 
then the corporation, also, is deemed in privity of estoppel with them, 
even though it contain 3ome stockholder more or less ignorant of 
the history of the patent and of the transactions leading up to the 
incorporation. From thèse considérations it follows that ail the dé- 
fendants, are hère estopped to deny the validity of the patent hère in 
suit Were this not true, then any estopped assigner could escape 
theicfïect of his estoppel by incorporating himself, and securing for 
his corporation a single bona fide stockholder for value. 

That the défendants infringed the patent, if it is valid, is plain. 
Their advertisements practically admit this, and the analyses of the 
complainânt's experts establish it. Under the circumstances the dé- 
fense of lâches is not applicable. Interlocutory injunction to issue. 



GENERAL ELECTRIC 00. v. GARRETT COAL CO, 

(Circuit Court, W. I>, Pennsylvanla. November 6, 1905.) 

No. 35. 

Patents-t-Infeingement — REQTn,ÀTOB FOR Electeical Dkiveîi Machinert. 
The Knight and Potter patents, Nos. 587,441 and 587,442, one for a 
inethod of regulatlng eleetrically driven machinery, and the other for an 
apparatus for applylng such method, are not inf ringed by an . apparatus 
In whlch a dead résistance la continuously used in changlng the connection 
between the two motors used from séries to multiple, whereas in the meth- 
od ànd apparatus of the patents it is entirely eut out at one stage of the 
transition. 

In Equity. On, final hearing. 

Betts, Betts, Sheffield & Betts, for complainant. 
Glenh S. Noble, for respondent. 

BUFFINGTON, District Judge. This is a bill in equity brought 
by the ïGeneral Electric Company against the Garrett Coal Company, 
charging infringement of claims 1 and 2 of patent No. 587,441, granted 
to its assignors, Walter H. Knight and William B. Potter, on August 
3, 1897, for a regulating apparatus for eleetrically driven mechanism, 
and of claims 3, 4 and 9 of patent No. 587,442, granted to its said assign- 
ors the same day, for a method of regulating eleetrically driven ma- 
chinery. Without entering into a statement of the art atidthe technical 
teniis herein empldyed, we content ourselves with noting the Conclusions 
we draw from a study of thè case. Ifl traction practice, wherein in- 
fringement is hère alleged, it was fully recognized prior to thèse patents 
that a troUèy car could best lie operated by the use of two motors -cbn- 
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nected in séries for slow, and in multiple for high, speeds. If a single 
motor was used, there was no way to control its power and speed ex- 
cept by putting more or less dead résistance in séries with it to regulate 
ihe current to which it was subjected. But the use of such résistance is 
highly objectionable, for, as stated by complainant's expert: 

"Under such circumstances the couater electro-motor force of the motor 
at slow speeds would be small, whlle the dead résistance would be large, and 
the impressed electro-motive force of the trolley wire would be wastefully 
consumed in bearing the dead résistance, and only to a small degree consumed 
usefully in overcoming the counter electro-motive force." 

The practice, therefore, is to use two motors and supplément them 
by a minimum of dead résistance, and, by séries or multiple connections, 
secure two extrêmes of speed under économie conditions. But the dif- 
ficulty of changing from séries to multiple relation with a second motor, 
or vice versa, lies in the electric arc produced by breaking the circuit, or 
in the sudden rush of heavy current incident to the Connecting of a slow 
moving motor, with its slight counter electro-motive force, to a trolley 
wire with its great impressed electro-motive force. To meet thèse dif- 
ficulties the patents in suit — one a method, the other an apparatus for 
applying such method — were addressed. Their manner of doing so is 
shown in the figures and spécifications of the patents : 



/ / 





4-J -H P ^ -H -H 



"Referring to the drawings which accompany tbis spécification, figures 1 to 9 
show in diagrani the several combinations of circuits which are produced iu 
succession in the practice of our method according to the manner we hâve 
found best suited for use in connection with the service for which it is par- 
tlcularly adapted, to wit, the control of railway cars operated by two electric 
motors. * * * Referring to the diagrams in figures 1 to 9, it will be pbserved that 
in figure 1, which represents the first condition of motor circuits established 
by the switch, the two motors are out of action, and there are two breaks in 
the circuit — one between the trolley, ï, and résistance, R ; and the other be- 
tween the armature, Aa, of the motor, A, and the field magnet, Bf, of the motor, 
B. The flrst step in the séries is to close the latter of thèse two brealis, when 
the two motors will be in séries, as shown in figure 2, but still disconnected 
Crom the trolley. The second step is to close the remaining break, when the 
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condition wlll be as shown In figure 3. This condition Is the flrst one In wliicli 
a.complete circuit is made, and it gives tlie lowest rate of speed; tlie two 
motors being in séries with eacli otlier and with a résistance. Tlie third step 
is to short circuit tlie résistance, when the condition shown in figure 4 is pro- 
duced, giving a higher rate of speed, although it is to be understood it is also of 
importance that the résistance be adapted to prevent the sudden influx of an 
undue volume of current at the moment the circuit is completed. The fourth 
step Introduces the résistance once more, as slîown in figure 5, and the flftb 
complètes a shunt-circuit around one of the motors, to wit, motor, D, as ap- 
pears in figure 6. With thèse two steps the process of gradually changing the 
motors from séries to multiple begins. The shunting of one motor is a prép- 
aration for its entire removal from the séries connection, and it acts at the 
same time to eonnect the unshunted motor directly to the main Une circuit, 
which is the connection it bas when in multiple ; but the efCect of this change 
is modlfled by the reintroduction of the résistance, which prevents an undue 
degree of accélération in speed, and protects the unshunted motor from injury 
by an undue volume of current. The sixth step, continuing the séries multiple 
change, produces the condition indicated in figure 7, in which the circuit of the 
shunted motor is severed, so that no current passes therein, while at the 
seventh step this motor is connected in multiple with its mate, which, it will 
be observed, has continued its active opération ; the résistance at the ^ same 
time being short-circuited. This complètes the change of motor connections, 
and the two motors which were formerly in séries without résistance are now 
in multiple witliout résistance, as the résistance has performed its designed 
function of assisting in the changing-over process, which by its aid has beeu 
accomplished gradually and safely. The eighth and last step is one which 
we bave provided for giving an extra rate of speed to the motors in multiple, 
and this is accomplished by shunting the fleld magnets of the two motors 
through a suitable résistance, as is indicated in figure 9. The above-described 
séries of circuit combinations provides for several and distinct rates of speed, 
between which the conditions may be regarded as more or less temporary and 
transitional. Thus the first rate of speed will be given by the condition in 
figure 3, the second by the condition in figure 4, the third by the condition in 
figure 6, the fourth by the condition in figure 8, and the fifth by the condition 
in figure 9." 

Now, the use of dead -résistance as a motor protection was not first 
disclosed by this patent. What was disclosed was its use at the par- 
ticular times or stages therein pointed out in order to efïect motor 
change from séries to multiple. This will be seen from the patentées' 
statements in the spécifications. Thus in the apparatus patent it is said : 

"The resuit of this organization is to establish connection between the suc- 
cessive pairs of contact-plates 1 and 2, 3 and 4, etc. ; In any predetermined 
séquence the connection being maintained for a predetermined length of time 
between the plates of each pair, and flnally interrupted at a predetermined 
period." 

And the method patent, after describing the several steps says : 

"This complètes the change of motor connections, and the two motors which 
were formerly in séries without résistance are now in multiple without ré- 
sistance, as the résistance has performed its designed function of assisting 
In the changing-over process, which by its aid has been accomplished gradual- 
ly and safely." 

The patentées, then, having disclosed no new éléments in their ap- 
paratus, the novelty of their disclosure is to be looked for in a new 
use of known agents. This we assume they did, and we next ascer- 
tain just what that use was. Passing down to figure 4, we start with 
the two motors in séries and with the résistance eut out. In stages 5 
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and 6 it is eut in the transition from stage 6 to stage 8; the résist- 
ance is eut out entirely in stage 7. Tbis intermittent use and disuse 
of this important factor of dead résistance is clearly pointed out in the 
spécification, and is carried into the claims quoted below, which de- 
scribes the entire process step by step. Thus the spécification says : 

"In Figs. 5 and 6 tlie résistance is first eut in, and then one motor is shunted ; 
the otlier motor being ieft in séries witli tlie résistance only. lu Figs. 7 and H 
one terminal of tiie motor, B, is disconnocted from tbe circuit nnd reconnected 
to the eorresponding terminal of tlie other motor, so that the two are In mul- 
tiple while the résistance is eut out" 

And the claim is : 

"(2) In an apparatus for regulating the power and specd of mechani!?m 
driven by two electric motors, the comhi nation of two motors, and a switcb 
for piaclng them in séries with euch otlier and with a résistance, the switcb 
provided with contacts and connections a(]ai)ted to eut ont the résistance, for 
one rate of speed, to again eut in the résistance, to shunt one motor, to dis- 
connect one motor and eut out tlie résistance, and to conuect the two motora 
In multiple." 

It will thus be seen that in the transition stage, 7, there is no dead 
résistance to counteract the current. In the reverse transition the 
break of the current would, owing to the absence of résistance, cause 
sparking, which is alleged to be disastrous and is conceded to be ob- 
jectionable, and the testimony would indicate the coniplainant later 
adopted a construction in type K, which obviated this sparking in type 
J which embodied the apparatus of the patent. In that regard com- 
plainant's expert says : 

"The K controller reduced somewhat sueh sparking as tended to occur in 
controller J in passing back from position 8 to position 5, through the inter- 
mediate positions 6 and 7. ♦ • * It is probable that the réduction of the 
sparking was one of the objects in producing the new controller." 

We hâve noted thèse things, not with a view to minimize the patent, 
but simply to emphasize the fact that the patentées during one stage 
of the only method they pointed out wholly eliminated the factor of 
dead résistance, and that this omission was not a mère minor, unimpor- 
tant détail, but was a substantial, functional feature in the apparatus 
and the method they disclosed. Now, in the respondent's apparatus 
and method the dead résistance is used in every stage of the change 
of the motors from séries to multiple and vice versa. It is true their 
method accomplishes the same object as does complainant's, viz., a 
change from séries to multiple, but it is accomplished in a différent way, 
to wit, by a continuous instead of a noncontinuous use of dead résist- 
ance. Complainant's expert, with commendable frankness, recoguizes 
the différence between the two methods. When asked if he found in 
respondent's apparatus "a condition to that shown in figure 7 of the 
patent drawings — that is, with one motor eut out and the other motor 
in circuit without résistances" — he says: 

"No ; the défendant keeps the protectlng résistance in circuit during the 
entire change from séries to multiple and from multiple to séries." 

And when asked : 

"Do you consider there Is any advantage derived from keeplng this ré- 
sistance in the circuit whlle making thèse changes?" 
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He repîied: 

"ïes ; I thlnk it Is better to keep It In during the entire change." 

While this différence is thus shown to exist, it îs sought to minimize 
its significatice by the fact that stage 7 is not a working condition, but 
a rapid, instantaneous transition. But we must remember we are deal- 
ing with an spparatus whose purpose is rapid change ; that is, not only 
to accomplish change in conditions, viz., from séries to multiple and 
vice versa, but in doing so it must provide for an instantaneous adjust- 
ment, îf a powerful current, to changing conditions in load, grade, or 
other factors. Dealing, as the apparatus does, with such a powerful 
agent as an electric current of great volume, and one whpse good or ill 
effects are effective even in the transitory instant of the swiftest me- 
chanical change of a controller, it will be seen that it is in the fact and 
nature of changé, and not in the time employed in making it, that the 
real significance of such change lies. In view, then, of the fact that 
respondent has found another way of accompHshing the change from 
séries to multiple connection from that disclosed by complainant's 
patent, that in its method it employs the constant, uninterrupted use of 
dead résistance, it would seem that this différence is one bi substance, 
and we are of opinion the patent should not be so construed as to cover 
a method which is not only not disclosed in the patent, but in the point 
where it does differ from the patent, viz., in the constant use of dead ré- 
sistance, it may be said in that regard to be a departure from the teach- 
ing and spirit of Knight and Potter's method. To hold otherwise 
would be to make the patent laws a means to discourage and not "to 
promote the prc^ress of science and useful arts." 

Finding, therefore, as we do, that respondent's device neither em- 
ploys the method or uses the apparatus disclosed by Knight and Pot- 
ter în their patent, we are of opinion that the charge of infringement 
cannot be sustained, and a decree may be drawn dismissing the bill. 



WESTERN TELEPHONE MFG. CO. v. AMERICAN EliECTRIC CO. et al. 

(Circuit Court, N. D. Illinois. December 18, 1905.) 

No. 24,516. 

Patents — Stji?plemental Bill foe Infbinqement — StrccESspn of Défendant. 
Pendiûg a suit for Infringement of a patent by an article made under a 
later patent, the défendant sold its business, property, and good will to 
another corporation, which toolc an assignment of the license under which 
the alleged infrlnging article was made, and continued its manufacture 
and sale, afterwards obtalning a new license by which it contracted to 
make and sell the artiéle during the life of such Ucensë. Held, that the 
purehaser assumed such relation to the subject-matter In suit that, after 
decree flndlng infringement, it might be brought in by supplemçntal bill 
and subjeeted to the injunetion granted thereby, and to.llability for dam- 
ages under such decree as to acts of Infringement commltted by It sub- 
séquent to Its purchase. 

In Equity. On demurrer to amended supplemental bill. 
For former opinion, see 137 Fed. 603. 
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Coburn & McRoberts, for complainant. 

Chas. C. Bulkley and W. Bancroft Jarvis, for défendant. 

KOHLSAAT, Circuit Judge. This cause is now presented to the 
court on demurrer to complainant's amended supplemental bill. The 
cause was heretofore before the court on demurrer to complainant's 
original supplemental bill, wherein it was sought to subject the défend- 
ants herein to the terms of the decree for an accounting entered against 
the défendants in the original bill, at which hearing the demurrer was 
sustained. 137 Fed. 603. It is now sought by the amended supple- 
mental bill to subject this défendant to the injunctional order entered 
in the original cause, and to require an accounting as to acts of infringe- 
ment çommitted by this défendant subséquent to those committed by 
the original défendant. The demurrer sets up certain technical objec- 
tions to the pétition which are not material and need not be considered, 
and allèges, further, that the alleged acts of infringement of défendant 
herein are distinct and independent causes of action, arising, if at ail, 
after the commencement of the original suit and entirely independent 
of the acts of the original défendant ; that the doctrine of a pendente 
lite transfer does not apply ; and that the original decree is not res ad- 
judicata as to the New Jersey corporation. The allégations of the sup- 
plemental bill fail to establish such a case as would justify the court in 
finding that the transfer by the original défendant to the défendant 
herein was made for the purpose of avoiding the efïect of the decree 
in the original suit. While there is some ground for the. claim that 
this défendant conducted the défense in the original suit, there is 
lacking proper allégations as to the mutuality of the matters claimed 
to operate as an estoppel. It is toc well settled to require citation 
of authorities that one taking the res, pendente lite, by assignment or 
transfer, is bound by the judgment of the court as to that res. It 
seems clear on authority that in a case like the one now presented, the 
court has the power to subject the assignée or transférée to the terms 
of the original decree so far as it affects thè res. 

Demurrant insists that in the présent case there is no res, and that 
the supplemental bill seeks to subject the défendant to a mère money 
liability for new torts. Of course, this cannot be donc in a supple- 
mental proceeding. But is there no res? The opinion of the Court 
of Appeals in the original cause (131 Fed. 75, 65 C. C. A. 313) finds 
that "appellee's device is manufactured according to letters patent Nos. 
617,691 and 617,693, January 10, 1893, to Overshiner," and holds 
that "the fact that Overshiner improved upon Fisk * * * is 
no warrant for using appellant's property without leave." One of the 
admitted allégations of the amended supplemental bill herein is that 
this défendant "did on or about said 19th day of May, 1900, take pos- 
session and control, and did assume the ownership, of ail the property, 
* * * franchises, * * * business, and good will" of the orig- 
inal défendant, including its plant and stock of material and 
merchandise, and continuée! at the same place the manufacture and sale 
of annunciators and spring jacks identical in construction and opéra- 
tion with complainant's Exhibit Defendant's Device, found to be an 
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infringement by this court, and that the Overshiner license granteci to 
the original défendant was assigned and transferred to this défendant 
by said original défendant, pendente lite. It also appears from Exhibit 
H to this amended supplemental bill that défendant herein entered into 
a new agreement with Overshiner, dated July 2, 1900, and pending 
said original suit, whereby, in considération of a new ficense to manu- 
facture under the Overshiner patents aforesaid, thereby granted, and 
for other privilèges therein given, défendants agreed to make and sell 
said inventions in switchboards to the exclusion of ail others during the 
life of the license. It thus satisfactorily appears that défendant herein 
is continuing to operate under the Overshiner patents, which the court 
lias held to be infringements of complainant's device, and that défend- 
ant was and is well advised of the decree in the original case. 

It seems clear to me that thèse facts, in view of the necessity for the 
avoidance of unnecessary litigation, warrant the court in overruling 
Ihe demurrer ; and it is so ordered. 



LANE BROS. CO. V. WiLCOX MFG. CO. et al. 

(Circuit Court, S. D. New ïork. November 1, 1905.) 

No. 8,6C5. 

Patents — Invention — Doob Hangebs. 

The Làne patents. No. 422,305, for a wheel for door hangers, and No. 
426,390, for a door hanger, are void for lack of patentable invention, and 
thé latter àiso for anticipation. 

In Equity. Suit for infringement of letters patent No. 423,305, for a 
wheél for door hangers, granted to William J. Lane February 35, 1890, 
and No. 436,390 for a door hanger, granted to the same patentée April 
33, 1890. On final hearing. 

A. Parker Smith, for complainant. 

Herbert A. Heyn and Bond, Adams, Pickard & Jackson, for défend- 
ants. 

HOLT, District Judge. I think that the complainant's patents for 
door hangers, No. 426,390, and for a wheel for door hangers, No. 433,- 
305, are invalid for lack of patentable invention. The patent for door 
hangers was, in my opinion, anticipated by the patents to Doan, Prindle, 
Stevens, and Richards, and the patent for a wheel by the patents to 
Ewing, Ward, Martindale, McAleenan, and Righter. The design pat- 
ent, in my opinion, is invalid, because the design attempted to be patent- 
ed has no peculiar configuration or ornamentation which enhances its 
saleable value. It is nothing but an attempt to obtain a design patent 
for the shape of a mechanical structure. 

My conclusion is that the bill should be dismissed, with costs. 
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THE EOSEDALE. 

THE CYGNUS. 

(District Court, S. D. New York, October 25, 1905.) 

Collision — Vessel at End of Pier — Violation of Statute. 

A steamer using the end of a pier as a landing place in the North river, 
in violation of Laws N. Y. 1897, p. 314, e. 378, § 879, which provides ttiat 
siieli use shall be unlawful, heJd llable thereunder for an Injury by colli- 
sion to another vessel entering an adjacent slip, and also in fault for the 
collision in backing against the otLer vessel as she was passiug at a 
safe distance. 

[Ed. Note. — For cases In point, see vol. 10, Cent. Dig. Collision, § 102.] 

In Admiralty, Suit and cross-libel for collision. 

Butler, Notman & Mynderse, for the Iron Steamboat Company and 
the Cygnus. 
James J. Macklin, for Anning J. Smith and the Rosedale. 

ADAMS, District Judge. The first of thèse actions, that of The 
Iron Steamboat Company against the steamer Rosedale, was brought 
to recover the damages sustained by the steamer Cygnus, owned by the 
libelant, in a collision with the steamer Rosedale at the foot of 22d 
Street, North River, on the 39th day of August, 1904. The second 
action, that of Anning J. Smith against the steamer Cygnus, was 
brought by the cross libelant to recover the damages he sustained by 
reason of injuries to his steamer, the Rosedale, in the same collision. 

Both vessels were side wheel steamers about 220 feet long and 64 feet 
beam. They were making regular trips between New York and Coney 
Island. On the afternoon of the day in question, they came to New 
York at about the same hour, first stopping in the vicinity of the Battery 
and then proceeding up the river to 22d Street, where the Rosedale hacV 
a regular landing place at the pier at the end of the street and the Cyg- 
nus on the southerly side thereof. After leaving the Battery, they went 
up the river in company, the Cygnus about 200 feet further out in, the 
river. They kept almost together, the Rosedale slightly ahead, until ofif 
15th Street, where the Cygnus slowed down and she was stopped off 
18th or 20th Street, and the Rosedale went on to her pier and made 
fast there, extending about 150 feet below the southerly side. The tide 
was ebb, running about 3 miles. The Cygnus turned into her destina- 
tion off about 20th Street, expecting to clear the stern of the Rosedale 
about 15 feet, but as she was passing the latter, a collision occurred be- 
tween the stern of the Rosedale and the port side of the Cygnus, about 
70 feet from the bow, which caused damage to both vessels. This was 
between 5 and 6 o'clock. 

The Cygnus allèges that as she was carefully proceeding to her des- 
tination and was passing the Rosedale at a safe distance the latter back- 
ed, without any warning, although it could easily havc been seen that the 
Cygnus was entering her slip; that the Rosedale did not maintain a look- 
out astern; was in fault in impeding the entrance of the Cygnus to her 
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slip, and în mooring at the end of the pier in violation o£ the statute 
of New York, 

The Rosedale allèges that as she was making her landing at the end 
of the pier, the Cygnus attempted to enter on the side and brought about 
the collision by not keeping a proper lookout, in proceeding at a too 
rapid rate of speed, in not giving any signal of her intention to enter, 
and in not waiting until the Rosedale had left her berth. 

The question of whether or not the Rosedale backed bas been strenu- 
ously contested, those on her testifying that she had made fast to the 
Wharf and still remained so when the contact took place, while those 
on the Cygnus say that she backed 10 or 15 feet, and an otherwise 
safe passage on the part of thé Cygnus was prevented by such move- 
ment. The prépondérance of proof seems to be decidedly with the 
Cygnus. A number of witnesses on her say explicitly that they saw the 
Rosedale's walking beam golng, her paddle wheels reversing and that 
she actually backed for a short distance before the vessels came together. 
This is confirmed by two disinterested witnesses who were standing on 
the pier and there can be no reasonable doubt that the contention of the 
Cygnus in this respect should be sustained. I do not thihk any fault 
can be found with the Cygnus in her manner of approach. She provid- 
ed for an ample margin of safety if the Rosedale had remained at her 
landing place until the Cygnus had reached hers and there evidently 
would hâve been no collision if the Rosedale had remained quietly at 
the pier. The absence of a signal on her part seems to be of no im- 
portance. 

The Rosedale was also în fault for using the end of the pier as a 
landing place, even though she only expected to remain there a few min- 
utes. 

The New York statute provides (chapter 378, p. 314, Laws 1897, 
§ 879) as follows: 

"It shall not be lawful for any vessel, canal boat, barge, llghter or tug to 
obstpuct the waters of the harbor by lying at the exterlor end of the wharves 
In the waters of the North and. East river exeept at their own rlsk of in- 
Jury from vessels entering or leaving any adjacent dock or pier ; and any ves- 
sel, canal boat, barge, lighter or tug so lying shall not be entitled to claim 
or demand damages for any Injury caused by any vessel entering or leaving 
any adjacent pier." 

This case seems to fall directly within the terms of the statute. As in 
The Chauncey M. Depew (C. C. A.) 139 Fed. 336, the Rosedale occu- 
pied water which was required for the use of a vessel properly bound 
to a berth on the side of the same pier and I see no .escape for the Rose- 
dale from liability under the express provisions of the statute. 

There will be a decree for The Iron Steamboat Company, with an or- 
der of référence, and the libel against the Cygnus will be dismissed. 
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INTERSTATE COMSIERCB COMMISSION v. CHICAGO GREAT WEST- 
ERN RY. CO. et al. (two cases). 

(Circuit Court, N. D. Illinois, B. D. November 20, 1905.;> 

Nos. 27,723, 27,829. 

1. Caeriees— AcT To Reoulate CoitMEECE— Iïs Objects. 

Tbe principal objeets of the Interstate commerce act were to secure just 
and reasonable rates ; to probibit unjust discriminations in tbe rendition 
of lilie service under substantially similar circumstances and conditions; 
to prevent undue or unreasonable préférence to pei'sons, corporations, or 
localities ; to inhibit greater compensation for a sborter tban for a longer 
distance over the same Une; and to abolish combiuations for tbe pooling 
of freight 

2. Same— Compétition, 

Tbe act to regulate commerce was not designed to prevent compétition 
betweeu dilïerent roads, but rather to encourage It. 

3. Same— Section 1 or Act to Reoulate Commerce. 

Section 1 of tbe act to regulate commerce (Act Peb. 4, 1887, c. 104, 24 
Stat. 379 [U. S. Comp. St. 1901, p. 3154]) requires tbat ail charges made for 
the transportation of property shall be reasonable; and the évidence 
sbov^s tbat the rates in controversy in thèse cases are reasonable. 

4. Same— Pactoes to be Considered in Fixing Reasonable Rates— Value 

OF Service to the Shippeb. 

There are a great many factors and circumstances to be considered in 
flxing rates, and among other things is tbe value of tbe service to the ship- 
per, which includes the value of tbe goods and tbe profits wbieh tbe shipper 
can make by having them transported from one point to another. The 
évidence and authorities in the cases show that this method of rate making 
Is not only idéal, but practical, when not interfered with by compétition ; 
and It is based on an idea similar to taxation. Case cited: l. C. C. v. 
B. & O. R. Co. (C. C.) 43 Fed. 37, 53. 

5. Same— Cost of Service to tue Careieb. 

The évidence shows that the cost of service to the carrier would be an 
Idéal theory for rate making; but it is not practical. Such cost can be 
reached approximately, but not accurately enough to make this factor con- 
trolling. It is, however, worthy of considération and is a very important 
factor. Cases cited: l. C. O. v. B. & O. R. Co. (C. C.) 43 Fed. 37, 53; 
Ransome v. E. C. Ry. Co. (1857) 1 C. B. 437, 26 h. 3. C. P. 91 ; Judson on 
Interstate Commerce, §§ 148, 149 ; W. U. Tel. Co. v. Call Pub. Co., 21 Sup. 
et. 561, 181 U. S. 92, 45 L. Ed. 765 ; I. C. C. v. D. G. H. & M. R. Co., 17 
Sup. et. 980, 167 U. S. 633, 42 L. Ed. 306. 

6. Same— Weigiit, Bxjlk, and Convesiekce op Transportation. 

Tbe weight and bulk of the article to be transported, and the convenlence 
or inconvenience to the carrier in transporting it, may be considered in rate 
making. 

7. Same— Amount of the Peoduct oe Commodity Offeeed bob Transpoeta- 

TION. 

The fact that there is a large amount of a product or commodity in tbe 
hands of a few persons under almost one control, wbicb is ofCered for 
shipment at stated intervais, in flxed and continuous quantities, may be 
considered in rate making, thus recognizing the principle of selling cheap- 
er at wholesale than at retail. Case cited: I. C C. v. B. & 0. R. Co., 
12 Sup. et. 844, 145 U. S. 263-272, 30 L. Ed. 699. 

8. Samé— General Public Good. 

The gênerai public good may be considered in rate making. This in- 
cludes the welfare and advantage of the great body of the citizens of the 
United States, who constitute tbe producers, shippers, and eonsumers ; and 
it aJso includes the welfare and advantage of the varions localities and of 
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the common caiTiers. Cage ctted : I. C. C. v. B. & 0. R. Co., 12 Sup. Ct. 
844, 145 U. S. 263, 36 L. Ed. 699. See, also, ï. & P. Ry. v. I. C. C, 16 Sup. 
Ct. 666, 162 U. S. 218, 219, 40 L. Ed. 940. 

9. Same— Compétition. 

Compétition may be considered in rate making. Ttie autlioritles, as well 
as the experts in thèse cases, recognize that compétition may be a con- 
trolling factor. Cases cited : Pickering, Phipps & Co. v. L. & N. W. Ry. 
Co., 2 Q. B. D. (1892) 229 ; I. C. C. v. B. & O. R. Co., 12 Sup. Ct. 844, 145 
D. S. 263, 36 L. Ed. 699; C, N. O. & T. P. Ry. v. I. C. C, 16 Sup. Ct. 700, 
162 U. S. 184, 40 L. Ed. 935 ; I. C. C. v. Ala. Midland Ry. Co., 18 Sup. Ct. 
45, 168 U. S. 164, 42 L. Ed. 4] 4; L. & N. R. Co. v. Behlmer, 20 Sup. Ct. 209, 
175 U.S. 648, 44 L. Ed. 309 ; E. T., V. & G. Ry. v. I. C. C, 21 Sup. Ct. 516, 
181 U. S. 1, 45 L. Ed. 719; T. & P. Ry. Co. v. I. C, C, 16 Sup. Ct. 6G6, 
162 U. S. 197, 40 L. Ed. 940 ; I. C. C. v. L. & N. R. Co., 23 Sup. Ct. 687, 190 
U. S. 273, 47 L. Ed. 1047. 

10. Same— No One of the Above Pactobs is Alone Controlling. 

None of the above factors alone are considered as necessarily controlling. 
Neither are ail of them controlling as a matter o( law. It is a question 
of fact, to be decided by the proper tribunal in each case, as to what Is 
controlling. In every case the Suprême Court bas held that compétition 
may be controlling. In only one case has It, as a matter of fact, been held 
not to be a défense. 

11. Same— Section 3 ci' AcT to Regui.ate Commerce— Its Object. 

The object of section 3 of the act to reguTate commerce (Act E'eb. 4, 1887, 
e. 104, 24 Stat. 380 [U. S. Comp. St. 1901,*p. 3155]) was to prevent undue 
préférence or advantage to any person, Company, flrm, corporation, or 
loeality, or any particular description of trafflc. 

12. Same— Undue ob Umbeasonable Préférence ob Advantage. 

The statute does not define the phra.se "undue or unreasonable préf- 
érence or advantage." Whether a préférence or advantage is "undue" 
or "unreasonable" must be determlned by the circumstances of each case. 

13. Same— iNEQUALiTY ov Charge. 

Mère Inequality of charge does not constitute undue or unreasonable 
préférence or advantage. Railroads are only bound to give the same terms 
to ail persons alike, under the same conditions and circumstances ; and any 
fact which produccs an inequality of conditions and a change of circum- 
stances justifies an inequalitv of chargé. Case cited : I. 0. C. v. B. & O. 
R. Co., 12 Sup. Ct. 844, 145 U. S. 272, 36 L. Ed. 699. 

14. Same. 

It is proper under the third section to give a préférence or advantage or 
to discriminate between persons, localities, or traffics, provided such préf- 
érence, advantage, or discrimination be not undue or unreasonable. Cases 
cited: l. C- C. v. Ala. Midland Ry., 18 Sup. Ct. 45, 168 U. S. 144, 42 L. 
Ed. 414 ; C, N. 0. & T. P. Ry. y. I. C. C, 16 Sup. Ct. 700, 162 U. S. 184, 
40 L. Ed. 935. 

J.5. Same. ' 

In passing upon the question of undue or unreasonable préférence or 
advantage, It is not only legitimate, but proper, to take into considération, 
besides the mère différences in charges, varions éléments, such as the con- 
Tenience of the public, the falr intërest of the carrier, the relative quanti- 
ties or volume of the trafïic Involved, the relative cost of the services and 
profit to the Company, and the situation and circumstances of the re- 
spective customers with référence to each other, as compétitive or other- 
wise. Case cited : I. C. C. v. B. & O. R. Co. (C. C.) 43 Ped. 87, affirmed 
12 Sup. et 844, 145 U. S. 263, 36 U Ed. 699. 

la Same— Compétition. 

In considering the question of undue or unreasonable préférence or ad- 
vantage prohibited by the third section, compétition may be considered. 
Cases cited : E. T., V. & G. Ry. Co. v. I. O. C, 21 Sup. Ct. 516, 181 U. S. 
1, 45 L. Ed. 719; I. C. C. v. Ala. Midland Ry. Co., 18 Sup. Ct. 45, 168 U. S. 
144, 42 h. Ed. 414; Judson on Interstate Commerce Law, §§ 175-183; I. C. 
C. V, Clyde S. S. Co., et al., 93 Fed. 83, 35 C. C. A. 217. 
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17. Same— Okiginating Compétition. 

Even i( one ot the défendants (the C. G. W. Ry. Co.) had origlnated the 
compétition in thèse cases it would be Immaterial. Why a défendant ean- 
not begin the compétition is not apparent. Some one must begln, and why 
not a défendant, if it is losing the business. A contrary construction 
would discourage compétition which the act to regulate commerce, as wel! 
as the anti-trust act, was inteuded to encourage. Cases cited : E. T., V. 
& G. Ry. Co. V. I. C. C, 21 Sup. Ct. 516, 181 U. S. 1, 45 L. Ed. 719 ; I. C. 
C. V. Southern Ry. Co. (C. C.) 105 Fed. 703. 

18. Same— Distinction between Originating Compétition and Redtjoing 
Rates. 

The C. G. W. Ry. Co., by its contract of August 8, 1902, reduced the 
rates on live stocli products; but it did not originate the compétition lu 
those products. That compétition was going on beween thèse différent 
défendants and other railroad companies, with which said contract was 
made. Each company was striving to get what business it could ; and the 
C. G. W. Ry. Co. reduced the rates in order to get its share of the traffie for 
which ail of défendants had been and were then actively competing. 

19. Same— Réduction of Rates— When Not Voluntaky. 

ïhe réduction of rates made by the C. G. W. Ry. was foreed upon it, as 
it could not otherwise hâve continued to successfully compote for the 
business. Said réduction therefore was not "voluntary" on Its part, within 
the meaning of the law. Case cited : E. T., V. & G. Ry. Co. v. I. C. C, 
21 Sup. Ct. 516, 181 U. S. 1, 45 L. Ed. 719. 

20. Same— Distinction betWeen "Real" and "Possible" Compétition. 

The fact that défendants might. If they choose to do so, bring about a 
severe compétition In Ilve stoclc, as in its products, is immaterial. It is 
sufflcient that real and substantial compétition is not as severe in live 
stock, as in its products ; and it is useless to inquire whether it might be 
possible to make compétition as severe in the one case, as in the other. 
Case cited : I. C C v. L. & N. R. Co., 23 Sup. Ct. 687, 190 U. S. 273, 47 
L. Ed. 1047. 

21. Same— Particulab Description op Tbafpic. 

The construction of the phrase "undue or unreasonable préférence or 
advantage," when applied to "any particular description of tratflc," must 
be the same as when applied to "any particular person, company, flrm, 
corporation, or locality." Ali of said terms are contained in a single 
sentence of the third section, and the same construction must be given to 
ail of the sentence that is given to a part of it. 

22. Same— Section 3 of "Elkins Act," ArpsovEn Feb. 19. 1903. 

Section 3 of the Elkins Act (Act Peb. 19, 1903, c. 708. 32 Stat. 848 [U. 
S. Cornp. St. Supp. 1905, p. 600]) provides a remedy in court, without 
going before the Interstate Commerce Commission, for any discrimina- 
tions forbidden by law, including the discriminations or préférences prohib- 
ited by sections 1 and 3 o£ the act to regulate commerce (Act Peb. 4, 
1887, e. 104, 24 Stat. 379, 380 [IJ. S. Comp. St. 1901, pp. 3154, 3155]). 
(Syllabus by the Court.) 

In Equity. 

Case No. 27,723 was brought by the Interstate Commerce Commission 
against certain named défendants under sections 1 and 3 of the Interstate 
commerce act of 1887, on the 29th day of April, 1905. In that case a pétition 
was filed before the commission on March 31, 1902, and a hearing was com- 
menced on January 22, 1903, wherein the testimony of about 20 wituesses 
was taken. As the resuit of that hearing, an order was entered by the com- 
mission on the 7th day of January, 1905, that, in accordance with a report and 
opinion of the commission In said matter, the relation of rates then maintained 
and enforced by said défendants in that certain territory described In the péti- 
tion, whereby their rates for transportation were higher on live cattle and 
live hogs than upon dressed méats or prepared products of cattle and hogs, on 
the shlpments thereof to Chicago, in the state of Illinois, from points on the 
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Missouri river, gloux City, In the state of lowa, to Katisas City, In the state of 
MiSsoùW,, incluslTC, and from South St Paul, In the state of Minnesota, or 
troTd pblntà In the territory between ttie' Missouri river or South St Paul and 
Chicago, constltuted a wrongful préjudice and discrimination In violation of 
the provisions of the act to regulate commerce ; and that said défendants, and 
each of them, vrere notlflèd and required to cease and desist on or before the 
15th day of February, 1905, from maintainlng or enforcing the saîd uniawfui 
relation of rates, and from further continuing sald uniawfui préjudice and 
discrimination. Proper notice was served upon the défendants, and they re- 
fused to obey said order. Thereafter this proceeding was begun In this court 

On the 17th day of July, 1905, the Interstate Commerce Commission began 
suit No. 27,829, against said défendante, under section 3 of an'act to further 
regulate commerce wlth foreign nations and among the States, which took 
effect February 19, 1903, and known as the "Elkins Act." Act Feb. 19, 1903, 
c. 708, 32 Stat. 848 [U. S. Comp. St. Supp. 1005. p. 600]. Answers were filed 
by the défendants therein, In each case, and Issue joined on or before the 35th 
day of September, 1905, at which tlme the above named Interveners filed 
their pétitions for intervention, and issue was joined upon them. Pleas of 
former suit pending were flled and overruled. An order was then entered 
In this court combining the two causes. 

The prayer of the pétitions in thèse sults Is substantlally the same; the 
object In the flrst suit bolng to enforce the order of the commission, and In 
the second suit to require a discontinuance of the discrimination alleged In 
said pétition. The substance of the allégations of the two pétitions is : That 
the défendants were comraon carriers from the Missouri river and St, Paul 
to Chicago ; that before August 8, 1902, the published rates of the défendants 
as to fresh méats and packing-house products from the Missouri river and 
St' Paul to' Chicago were the same as were the rates on 11 ve cattle and hogs 
from the same points to Chicago. That upon the mentioned date, the défend- 
ant the Chicago Great Western Railway Company made a eontract wlth cer- 
tain owners of packing houses In Kansas City, St Joe, aild other Missouri 
river points, in considération of receivlng a certain percentage of theIr busi- 
ness for sevcn years. That for that perlod the sald railway company would 
transport frOm the Missouri river points and St. Paul to Chicago fresh méats 
and packihg-house products at the f ollowlng rates : 

Statement «howlng rates on cattle, Bogs, paoking-house products and fresh 
méats, car loads, from Missouri river and ottier points to Chicago, lU. (Hâtes 
in cents per hundred poundi. 

From Pbobucib. Mbais, 

Kansas City, Mo. 1 

St. Joseph, Mo. 1 83.5 23.6 20 20 



Atchlson.Kan. ( b20 h 2 

Leavenworth, Kan. J c 18.S c 18.5 » J8.8' a 18.5 

Councll Bluffs, towa. 1 23.5 23.5 20 20 

Omaha, Neb. \ a 18.S a 18.5 

South Ômaha, Neb. 
Kebraska City, Keb. 

Sloux City, lowa. i Jj ^ ^g^ 

St. Paul, Mlnn., or I 25 27 15.7 ' IT 

South St. Paul, Mlnn, ) — ^ bl7.5 »U.6 »lâ.7 

Ottumwa, lowa.* 20 21 16 

Des Moines, lowa. 22 23.5 18.S 

Marshalltowti, lowa. 22 21 16 

Cedar Rapids, lowa. 21 1&5 13.5 



20 

a 18.5 



a Dcstlned to points east of Illinols-Indlana state lina. 

b AppUes.on shlpments orlglnatiiis; beyorid. 

c When orlglnatlng beyond anddesilnedboyond the Illinols-Indlana state llnfc 

And that at that time, and since, the local rates on Uve cattle and hogs from 
sald points to Chicago were as above set forth. .■Vnd they further charge thai 
Buch condition of rates had exlsted.frona that time uutil the flliug of thèse pe- 
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titions; that said rates were unreasoaable under section 1 of tlie Interstate 
eommerGe act ; and the resuit of sueh condition of rates was tliat under sec- 
tion 3 of tlie Interstate commerce act and of the Ellilns act the défendants 
were commlttlng an unlawful discrimination against said live cattle and live 
hogs, the shippers tbereof, and the locality of Chicago, and thereby giving an 
undue and unreasonable préférence or advantage to the trafic of fresh méats 
and packing-house products over said live cattle and hogs. 

The Chicago Great Western Eailway Company generally denled the viola- 
tions of the law, and set up that the rates were reasonable and gave no undue 
advantage ; that they were caused by compétition and justifled by the eost of 
service ; and that the order of the commission was illégal. The other défend- 
ants denied said charges in their answers and ciaimed, among otlier thiugs, 
(1) that the said rates for live cattle and hogs were unreasonably low; (2) 
that there was not undue or unjust préjudice or advantage under section 3, 
beeause there was no relation or similarity between the traffic in fresh méats 
and packing-house products on the one hand and live cattle and hogs on the 
other, nor was there undue préférence of any kind; (3) that when the cost 
of service was considered it was reasonable to carry the dressed méats 
and packing-house products cheaper than the live stock ; (4) that packing- 
house products and fresh méats did not compete in any market with the live 
stock; (5) that when the commercial necessity of the situation was considered 
there was no undue préjudice against live stock in the rates ; (6) that while 
the value of the service to the producer of the fresh méats and packing-house 
products was greater than that to the shipper of live stock, yet the risk of its 
carriage was very mueh less; (7) that the rate given to the producer of the 
packing-house products and fresh méats was caused by necessary compéti- 
tion; (8) that the eomplainant before the commission had no interest in the 
business and no rlght to complain; (9) that the eontract made by the Chicago 
Great Western Railway Company with the packers prevents the raising of the 
prlce of the products of the packers, and that the railroads could not be f orced 
to lower live stock rates. The interveners filed thelr pétitions objecting to 
thô prayer of the original pétitions, and setting out facts tendlng to show in- 
jury to them. 

Upon thèse Issues testimony was taken In open court on most of the days 
from September 15, 1905, to October 14, 1905, and over 40 witnesses were ex- 
amined, and ail but 4 were witnesses who had not been before the commission. 
The testimony taken before the commission was admitted In évidence, and 
portions of it read to the court, and ail of It considered by the court. The 
commission came to certain conclusions as to the facts that are fully set forth 
in their opinion in the case found in 10 Interst Com. Com'n R. 428, which 
flndings of fact the court assumed in the beginning of this hearing and in his 
considération of the case to be the real facts in the case, as required by the 
statute. The court also considers the conclusions of the commission to be the 
proper conclusions unless overcome by other testimony produced upon the 
hearing, although perhaps not required to do so. 

The testimony taken before the court was in part to the following efCect : 

(1) Upon the question as to whether the rates upon live cattle and hog? 
from Missouri river points and St. Paul to Chicago were reasonable or un 
reasonable, witnesses for the défendants, George H. Crosby, freight traffic 
manager of the Chicago, Burlington & Quincy Railroad Company, William A. 
Gardner, gênerai manager of the Chicago & Northwestern Railway Company, 
William B. Keepers, gênerai freight agent of the Northern and Western Lines 
of Illinois Central Railroad, Fletcher C. Rice, gênerai Inspecter of transporta- 
tion for the Chicago, Burlington & Quincy Railroad, J. H. Hiiand, tbird vice 
président of the Chicago, Milwaukee & St. Paul Railway Company, R. M. 
Calkius, assistant gênerai freight agent of the Chicago, Milwaukee & St. Paul 
Railway Company, J. N. Tittemore, freight traffic manager of the Minneapolls 
& St. Louis Railroad and the lowa Central Railroad, A. B. Stickney, président 
of thu Chicago Great Western Railway Company, George E. Simpson, super- 
intendent of transportation of the Chicago, Milwaukee & St. Paul Railway, 
Harry Gower, assistant freight traffic manager of the Chicago, Rock Tsland 
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& Pacifie Ballway Company, John M. Daley, Illinois Central Rallroad car ac- 
countant, and H. E. McCullough, third vice président of the Chicago & North- 
western Rallway Company, testlfled that sach rates were not only reasonable, 
but were too low. Edward P. Bipley, président of the Atchlson, Topeka & 
Santa Fé Ballway Company, and James Peabody, statlsticlan for said Com- 
pany, also testlfled that such rates were too low; and T. W. Tomlinson and 
flve or six shippers testlfled, on the part of the commission, that such rates 
were unreasonably hlgh. 

(2) Ijpon the question of the comparative cost of the service to the car- 
riers in carrylng dressed méat and packlng-house products and llve cattle and 
hogs, a great deal of testlmony was taken on both sides. Thls subject was 
gone into by experts far more fuHy than had ever been done before. Many 
of the above witnesses on the part of the défendants, made complète and ac- 
curate statements of the différent items that they thought ought to be con- 
sidered In determlnlng the cost of service of carriage. The resuit of ail those 
statements Is that it cost far more to carry live stock than it cost to carry 
fresh méat and packlng-house products. They eonsidered, upon the part of 
fresh méat and packing-house products, the expense of the cost of the re- 
frlgerating car, flgured at one cent a mile, the terminal charge, in some cases 
two or three dollars a car, and the extra expense in hauling a heavler load, 
etc., and, upon the part of the llve stock, the extra cost of service Incurred by 
carrylng men to take care of the cattle on the way to the market, and return 
transportation for said men, the extra expense of providing stock yards at 
every shlpping place, costlng from $800 to $1,200 and $1,400, amount of dam- 
ages pald by the rallroad companies because of dclays in reaching the market 
and because of the destruction of the property In case of wrecks, etc. Ail the 
above-named witnesses for rallroads substantially agreed upon thèse différent 
items. On the part of the commission, Edward P. Bipley and his statisticlan, 
James Peabody, made comparative statements of the net results from the 
carriage of thèse différent commodltles, upon basls of average cost of ail busi- 
ness, per gross ton mile, which Is concurred In by the wltness Tomlinson, who 
made further statements, which flgures show that it is more expensive to the 
Company to carry fresh méats and packing-house products than live stock; 
but they dld not conslder ail the burdens pecullar to live stock. Ail the wit- 
nesses agreed in the showing that the cost of service in proportion to the 
ralue of both kinds of commodities was greater In carrylng live stock. 

(3) Upon the value of the service to the shlpper the testlmony of ail the 
witnesses substantially agreed that the value of fresh méats was nearly twice 
as much as that of live stock, and that of packlng-house products a large 
percentage more than that of llve stock. It was also substantially agreed by 
the witnesses that the risk of carriage, notwithstanding the double value of 
fresh méats, was not as great In carrylng fresh méats and packlng-house prod- 
ucts as in carrylng live stock. Thls is true on account of the damages for 
delay to live stock, and additional damages In cases of wrecks. Th;'re is not 
much danger of wrecks In elther ciass of business on account of the good con- 
dition of the roadbed and equipment of the railroads. 

(4) Upon the subject of a proper basls for making rates it was substantially 
agreed by the witnesses that the following factors were to be eonsidered in 
flxing a rate: (a) That It had been the practlce for years, and was proper, 
for railroads to exact ail the trafflc would bear. By thls, meaning not to ar- 
bitrarily demand certain rates, but what in the wisdom of the railroad officiais 
they thought they could get from the trafflc, taking into considération the 
future business of the railway, the prosperity of its patrons, the length of the 
haul, the cheapness and kind of commodity, the profit the shlpper could make 
out of the shipment, and other matters of that kind. Thls is the "value of 
service" theory. Experts and the Interstate commerce commissioners hâve 
agreed that thls le â very Important factor, and ought to be the môst import- 
ant, unless Interfered with by compétition or some other factors. It is like 
the theory of taxation. Thls includes the considération of the value of 
the goods shipped and the profit shippers can make by the carriage. (b) 
The cost of service of the carriage. ïhls has not been an important factor 
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In the opinion of the rallroad companles In the past, nor their practice; 
but In this case ail seemed to agrée that the cost of service ought to be 
an Important faetor In determlning the rate. Mr. Stlckney was of the 
opinion that the cost of service arrlved at Intelligently by a body of ex- 
perts, would be the proper basls upon which to détermine falrly to every- 
body the rate to be adopted, and this could be mathematlcally figured ont 
ail over the country. The other witnesses stated that this cost could net 
be obtalned at ail aecurately, only approximately. (c) The weight, bulli 
and convenience in handling commodities. (d) Commercial neeessity. It 
was agreed by ail that rates must often be made lower than tliey would 
mathematlcally iigure out from cost of service or value to the shipper, 
because the shipper could not move the commodity uniess he got a lower 
rate than the railroads ought to give him when considerlng the cost 
of service, (e) They ail agreed that compétition was the greatest faetor 
in determining a rate, (f) The testimony was ail to the efCect that, as to 
commodity trafflc and large shipments subject to compétition, no skill or 
science was required In making rates; that rates were forced on carriers by 
their eompetltors, regardless of what the rates ought to be. 

(ô) The testimony showed that the Atchison, Topeka & Santa F6 Railway 
Company, the Chicago & Northwestern Railway Company, the Chicago, Rock 
Island & Pacific Railway Company, and the Chicago, Burlington & Quincy 
Railroad Company, of the défendants, extend west from the Missouri river: 
that the other railroad companies extend to the Missouri river points; that 
cattle and hogs originating west of the Missouri river, and carried to said 
river by the flrst named railroads, corne to Chicago and Eastem points eitUer 
upon the balance of the through rates or upon what is called a "proportiona! 
rate," and that such proportiona! rate from Missouri river points and St. 
Paul to Chicago was equal to or less than the rate upon fresh méat and pack- 
ing-house products ; that the local rate from Missouri river points on live 
stock to Chicago was according to above schedule ; that the rate extended for 
100 to 150 miles this side of the Missouri river and St. Paul to ail points in 
that zone ; that such rates reduced on going to the east until they got to the 
Mississippi river; and that the average lowa rate to Chicago was 21 cents. 
The évidence also tended to show that quite a large number of cattle were 
driven in from points east of the Missouri river and east of St. Paul, to the 
Missouri river and St. Paul. 

(6) The undisputed évidence showed that the published rate on fresh méat 
and packing-house products and iive stock from Missouri river points and 
St. Paul to Chicago were the same up to August, 1902, and that before the rail- 
road injunction referred to in the évidence of March, 1902, the actual rate 
on live stock was 23% cents from Missouri river points, and on fresh méat 
and packing-house products rebates were given, mailing such rates below 
18 cents; that when the said injunction was issued the railroad companies for 
a time followed the published rate on cattle of 23% cents from Missouri river 
points and 25 cents from St. Paul ; that the packing bouses at Missouri river 
points and St. Paul are few in number ; that they shipped large quantifies of 
their products at regular intervais ; that on account of such large quantities 
owned by a few shippers, they demanded lower rates than the published rate 
and negotlated with the défendant railroads. The resuit of the negotiations 
was that Mr. Stlckney, président of the Chicago Great Western Railway Com- 
pany, in August, 1902, entered into a contract with them for 7 years, provid- 
ing that said railway for that period bave a certain proportion of ail said 
packers' business monthly, and it should carry the same for 20 cents per hun- 
dred pounds from the Missouri river iioints. Kansas City and St. Joseph to 
Chicago, and 18% cents from such points to the Indiana and Illinois line. 
on freight going east of Chicago ; that, as stated by Mr. Stlckney, the object 
of his making said contract was to get more of the business, to get what he 
called his proportion of the business. It appeared that Mr. gtickney's road 
was the longest route from Missouri river points to Chicago, and that in order 
to obtain the trafflc, or any substantial portion of it, it was necessary for him 
to make some spécial arrangement with the packers. Then it became neces- 

141 F.— 64 
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sary for theothei: défendant railroads to shlp at the same rate In order to get 
businôçs. Jt appears from the testlmOny of ail the railrôaà wltn'esses on 
both sides that thèse rates, accordlng to their judgment, were caused by com- 
pétition in rates. ; 

(7) The effiect of the présent rates upon the shlppers of llve stock from 
interiuediate points In Minnesota, lowa, and Missouri, to Chicago, and to 
the Missouri river points and St. Paul was considered.. Evidence was taken 
upon this subject. Schedules and tables were put in évidence upon this as 
well as' almost every other rate subject. The substance of that eviuence 
tends to show that a majorlty of the cattle vi'ithin 150 miles east from the 
Missouri river and St. Paul went to Chicago rather than to the Missouri river 
and southeast from St Paul upon the présent rates ; in other words, that the 
Chicago market is not injured by the présent rates. 

(8) The testimony showed that the Chicago market was the beat market, 
that it controUed the prlce of ail other markets between the Missouri river 
points and St Paul, and that the Chicago market fluctuated from 5 cents to 
50 or 75 cents In a day. 

(9) The testimony showed that the Santa Fé Railroad Company had eut 
its live stock rate to 12 cents for a short period after August, 1902, when the 
above rates In question went into effect, and that such lowerlng of the rates 
of that Company dld not Increase its business to Chicago. 

The above is comparatlvely a very brief statement of the pleadings, the is- 
sues arislng thereon, and of over 1,000 pages of testimony taken before the 
commission, and about 3,000 pages of testimony taken before the court in ad 
dition thereto, together with a great many tables, statements, and reports 
prepared by experts. 

L. A. Shaver, C. B. Morrison, U. S. Dist. Atty., and S. H. Cowan, 
for complainant. 

Ed. Baxter, for défendants B., C. R. & N. Ry. Co., C, St. P., M. 
& O. Ry. Co., Chicago & Alton Ry. Co., C. & N. W. Ry. Co., C, B. 
& Q. Ry. Co., C, M. & St. P. Ry. Co., C, R. I. & P. Ry. Co., Hannibal 
& St. J. Ry. Co., Illinois Cent. R. R. Co., lowa Central Ry. Co., K. C, 
St. J. & C. B. Ry. Co., M. & St. L. Rv. Co., and Omaha, K. C. & E. 
Ry. Co. 

C. A. Severance, for défendant Chicago Great Western Ry. Co., 
and intervener St. Paul Union Stock Yards Co. 

S. A. Lynde, for défendant C. & N. W. Ry. Co. 

Chester M. Dawes, for défendant C, B. & Q. Ry. Co. 

James C. Jeflfery, for défendant Missouri Pac. Ry. Co. 

Charles A. Clark, for intervener T. M. Sinclair & Co., Limited. 

Milchrist & Scott, for intervener Sioux City Stock Yards Co. 

Ira B. Mills, for intervener Minnesota Railroad and Warehouse 
Commissioners. 

F. T. Ransom, for intervener Omaha Packing Co. 

BETHEA, District Judge, after making the above statement, an- 
nounced the following opinion: 

The court has considered ail of the évidence in the case, and finds 
the following facts: 

First. That the live stock rates are reasonable in themselves. Ail 
live stock from points west, southwest, and northwest of the Missouri 
river and St. Paul are shipped on a proportional rate from the Mis- 
souri river or St. Paul to Chicago. Thèse rates are equal to or less 
than the rates on dressed méats and packing-house products between 
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the same points. Thefe can be, and is, no complaint as to such traffic. 
The local rates from the Missouri river and St. Paul, and from 150 
miles east, to Chicago, are as shown in above schedule. Thèse rates 
gradually decrease until the Mississippi river is reached, and the 
average lowa rate is 21 cents. The great weight of évidence indicates 
that thèse rates are at least reasonably low. 

Second. That the cost of carrying live stock is greater than that 
of carrying dressed méats and packing-house products. 

Third. That the value of the service of carriage is greater to the 
packers, because of the higher price of a car of dressed méats or pack- 
ing-house products. Dressed méats and packing-house products are 
in value worth nearly twice as much as live stock. This factor is im- 
portant, in ordinary cases, however, in part, because of the greater 
risk of carriage of high-priced commodities. In thèse cases as to 
the particular commodities in question, the évidence shows that the 
défendant railroad companies pay out a much larger amount in dam- 
ages for losses arising from the carriage of live stock than they do 
for losses arising from the carriage of dressed méats and packing- 
house products, in proportion to the value of the products carried, 
and more in damages per car regardless of the value. This makes 
the risk of carriage greater for live stock. The resuit is that the value 
of the service is not such an important factor in this kind of a case 
as it is considered to be in ordinary cases. 

Fourth. That the rates in question given to the packers at Missouri 
river and St. Paul were the resuit of compétition. The product of the 
packers at thèse points was large in quantity, was certain and continu- 
ons in amount, was in the hands of a few people, and for years before 
the fédéral injunction of March, 1903, had been competed for so strenu- 
ously by the railroads reaching and passing through thèse points, as to 
cause the cutting of rates and the giving of secret rebates in large 
amounts. Four of the défendant companies, the Chicago, Milwaukee & 
St. Paul Railroad Company, the Chicago & Northwestern Railway Com- 
pany, the Chicago, Rock Island & Pacific Railway Company, and the 
Chicago, Burlington & Quincy Railroad Company, passed through thèse 
points into the territory west of the Missouri river and St. Paul. Four 
other of the défendant companies, the Chicago Great Western Railway 
Company, the Chicago & Alton Railway Company, the Illinois Central 
Railroad Company, and the Wabash Railroad Company reached the 
Missouri river points and St. Paul, competing for this business. Other 
railroads, running south to the Guif of Mexico, also competed more 
or less for said business, including the Atchison, Topeka & Santa Fé 
Railway. After said injunction was granted the défendant railroads 
(according to évidence herein) obeyed it, and until August of that year 
the said traffic was carried under compétition between the défendants at 
the rate of 23J/2 cents from Missouri river points to Chicago, and 25 
cents from St.Paul to Chicago, etc., as set out above. As a resuit of 
such compétition, the Chicago Great Western Railway Company became 
dissatisfied with the proportion of the business it received, and in order 
to get what it claimed as its share eut the rate to 20 cents to Chicago 
and 18J!4 cents to the Indiana Une for Eastern business, and published 
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the same. ; This it did under a contract wîth the packers runnîng for 
7 years. The Chicago Great Western Railway Company was the long- 
est route from Chicago to the Missouri river points. The other rail- 
road défendants, to meet the rate made by the Chicago Great Western 
Railway Company, as a resuit of compétition, met and published the 
same rate. Thèse rates were not made voluntarily, but from necessity, 
same raté. Thèse rates were not made voluntary, but from necessity, 
arising from compétition; the necessity being that of carrying the 
goods at the lower rate, or losing the business to which the oiîScers 
of said çompanies thought they were entitled. This cutting of the rate 
by the Chicago Great Western Railway Company was not the origin 
of compétition. That had existed legally since March, 1903, between 
défendant railroads, and also between them and the Atchison, Topeka 
& Santa Fé Railway Company. There was not compétition enough 
at said points to lower the rate as to live stock. There was little and 
différent compétition on rates as to live stock at points between the 
Missouri river and St. Paul and Chicago. The only places where the 
opportunities for compétition existed as to live stock the same as to 
packing-house products were immediately at Missouri river points 
and St. Paul, and there only as to live stock driven in on foot from the 
surrounding country. There is comparatively a small amount of this 
stock. If it was exactly the same kind of a commodity as that fur- 
nished by the packers there would be an opportunity for compétition 
tn this at thèse points alone. 

Fifth. That the compétition in question did not resuit from agr ce- 
rnent of the défendants, but was actual, genuine compétition. 

Sixth. That the présent rates on live stock hâve not materially afïect- 
ed any of the markets, priées, or shipments ; that they are reasonably fair 
to Chicago and to the shippers; that the shipments of live stock from 
points between Chicago and the Missouri river and St. Paul are as 
great in proportion to the volume of business as before the présent 
rates were made; that the majority of the live stock cornes to Chicago 
from points as near as 150 miles this side of the Missouri river and St. 
Paul, and that the lower rate given to the packers does not seem to 
directly influence or injure the shippers of live stock. 

Seventh. That the rates for carrying packers' products and dressed 
méats were remunerative. They did not pay any portion of the fixed 
charges and interest of the railroad çompanies, nor its fuU share of 
the operating expenses, but they did pay more than its cost of move- 
ment and leave something to apply upon operating expenses. 

Eight. That the welfare of the public, including the shippers, 
consumers, and ail localities and markets, does not seem to be mate- 
rially affected by the présent rates. 

Ninth. That the usual custom is for railroads to charge a higher 
rate for the finished product than for the raw material, and this, as a 
rule, has been applied to live stock and its finished products. This is 
not universal, however. There are many commodities where the raw 
material is charged more for carriage than its finished product, as in 
the case of the raw material of cotton and the compressed cotton, 
straw, unbaled and baled, pig iron and its products, and many other 
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commodities. It also appears that for 16 years out of 23, between 
Missouri river points and St. Paul and Chicago, the published rates 
on live stock were higher than on dressed méats and packing-house 
products. Many witnesses testified that the idéal rate for the finished 
product would be higher than the raw material. This, however, was 
based on the presumption that compétition or commercial necessity 
did not interfère, and that the cost of service and value of the products 
would be greater in case of the finished products than in that of the 
raw material. 

What is the law applicable to the above facts? Thèse pétitions 
were filed to enforce sections 1 and 3 of the interstate commerce act 
(Act Feb. 4, 1887, c. 104, §§ 1, 3, 24 Stat. 379, 380 [U. S. Comp. St. 
1901, pp. 3154, 3155]) and section 3 of the Elkins act (Act Feb. 19, 
1903, c. 708, 32 Stat. 848 [U. S. Comp. St. Supp. 1905, p. 600]). 
They are as follows: 

"Seotion 1. Ail charges made for any service rendered or to be rendered 
in the transportation ol" passengers or property as aforesaid, or in connection 
therewith, or for the receiving, delivering, storage or handling of such prop- 
erty, shali be reasonable and just ; and every unjust and unreasonable charge 
for such service is prohibited and declared to be unlawful." 

"Sec. 3. That it shall be unlawful for any common carrier subject to the 
provisions of this act to make or give any undue or unreasonable préférence 
or advantage to any particular person, company, flrm, corporation or locality, 
or any particular description of trafHc, în any respect whatsoever, or to subject 
any particular person, company, flrm, corporation or locality, or any particu- 
lar description of trafiic, to any undue or unreasonable préjudice or disadvan- 
tage in any respect whatsoever." 

Elkins act: 

"Sec. 3. That whenever the Interstate Commerce Commission shall hâve 
reasonable ground for belief that any common carrier is engaged in the car- 
riage of passengers or freight trafBc between given points at less than the 
puljlished rates on file, or is committing any discriminations forbidden by law, 
a pétition may be presented alleging such facts to the Circuit Court of the 
United States sitting in equlty having jurisdiction." etc. 

The questions are: Do the facts in thèse cases show that the de- 
fendants hâve, under section 1 of the interstate commerce act, fur- 
nished reasonable rates? Hâve they, under section 3 thereof, given 
any undue or unreasonable préférence or advantage to any particular 
person, company, firm, corporation, or locality, or any particular de- 
scription of traffic in any respect whatever? Hâve they, under section 
3 of the Elkins act, committed any discriminations forbidden by law? 
Or, in other words, did it make an undue préférence in favor of the 
packers, or their products, at the Missouri river points and St. Paul, 
or unjustly discriminate against live stock, the shippers thereof, or 
against Chicago, for the défendants to lower the tates for the packers 
without making the same or a greater réduction for the shippers of 
live stock? 

1. The évidence above shows that section 1 has not been violated. 
The rates were not unreasonable. 

2. Section 3 of the Elkins act covers the same questions as do sec- 
tions 1 and 3 of the original interstate commerce act. That section 
provides a remedy without going before the Interstate Commerce Com- 
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mission for thé allowing of any discriminations forbidden by law. 
Those fOfbiddén by la,w, so far as the questions involved in thèse 
cases are côncerned, are the prohibitions in sections 1 and 3 of the 
interstate commerce act. Section 1 is disposed of . Section 3 will 
hereafter be discùssed. 

3. Does the ëvidénce show a violation of section 3 of the interstate 
commerce act? 

(A) The principal objects of the interstate commerce act, as shown 
by the many cases in the Suprême Court of the United States, were to 
secure just and reasonable charges for transportation ; to prohibit un- 
just discriminations in the rendition of like service under similar cir- 
cumstances and conditions; to prevent undue or unreasonable préfér- 
ence to persons, corporations, or localities ; to inhibit greater compen- 
sation for a shorter than for a longer distance over the same line ; and 
to abolish combinations for the pooling of freight. It was not de- 
signed to prevent compétition between différent roads, but rather to 
encourage compétition. The railroad companies, under the décisions 
of the courts in England and the United States, are only bound under 
this act to give the same terms to ail persons alike under the same con- 
ditions and circumstances, and any fact which produces an inequality 
of condition and a change- of circumstances justifies an inequality of 
charge. Interstate Commerce Commission v. Baltimore & Ohio Rail- 
road Company, 145 U. S. 272, 12 Sup. Ct. 844, 36 L. Ed. 699. The 
object of section 3 was to prevent undue or unreasonable préférence 
or advantage to any person, company, firm, corporation or locality, 
or any particular description of traffic. The statute does not define 
undue or unreasonable préférence or advantage. That must be left 
td the circumstances of each case. It is proper, under this section, to 
give a préférence or an advantage, or to discriminate between persons, 
localities or traffic ; but not make them undue or unreasonable. Inter- 
state Commerce Commission v. Alabama Midland Raiiway Company, 
168 U. S. 144, 18 Sup. Ct. 45, 42 L. Ed. 414; Cincinnati, New Orléans 
& Texas Pacific Raiiway Company v. Interstate Commerce Commis- 
sion, 162 U. S. 184, 16 Sup. Ct. 700, 40 L. Ed. 935. 

(B) What is meant, then, by "undue" or "unreasonable" préférence 
or advantage? Judge Jackson in the case of Interstate Commerce 
Commission v. Baltimore & Ohio Railroad Company (C. C.) 43 Fed. 
37, stated that: 

"Thèse words necessarily Involve the Idea or élément of eomparison of 
one service or traffic with another slmllàrly situated and cireumstaneed, and 
require that, to be undue and unreasonable, the préférence or préjudice must 
relate and bave référence to competing parties, producing between them un- 
fairness and an unjust Inequality in the rates cbarged them, respect! vely, 
for contemporaneous service under substantially the same circumstances and 
conditions. In determinlng the question whether rates give an undue préfér- 
ence or impose an undue préjudice or disadvantage, considération must be 
had to the relation whlch the persons or traffic afCected bear to each other 
and to the carrier. When and so long as thelr relations are similar or 'sub- 
stantially' so, tbe carrier Is prohibited from dealing difCerently with them in 
the matter of charges for a like and contemporaneous service. • • * The 
English cases referred to above, and others that might be cited, establish 
the rule that, in passlng upon the question of undue or unreasonible prefer- 
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ence or advantage, It is not only legitimate, but proper, to take Into consid- 
ération besides the mère différences in charges, varions éléments, sucli as the 
convenience of the public, the fair Interest of the carrier, the relative quanti- 
ties or volume of the traffic involved, the relative cost of the services and profit 
to the Company, and the situation and clrcumstances of the respective cus- 
tomers wlth référence to each other, as compétitive or otherwise." 

This opinion was affirmed in 145 U. S. 263, 12 Sup. Ct. 844, 36 
L. Ed. 699, and followed in other opinions of the Suprême Court. 

(a) A careful examination of the opinions of that court (as well 
as the évidence taken in thèse cases) shows that there are a great many 
factors and circumstances to be considered in fîxing a rate. Noyés, 
Am. R. R. Rates, pp. 61 et seq., 85-109. Among other things: (1) 
The value of the service to the shipper, including the value of the goods 
and the profit he could make out of them by shipment. This is con- 
sidered an idéal method, when not interfered with by compétition or 
other factors. It includes the theory so strenuously contended for by 
petitioners, the commission, and its attorneys, of making the finished 
product carry a higher rate than the ravc' material. This method is 
considered practical, and is based on an idea similar to taxation. In- 
terstate Commerce Commission v. B. & O. Ry. Co. (C. C.) 43 Fed. 
37, 53 ; Noyés, Am. R. R. Rates, 53. (2) The cost of service to the car- 
rier would be an idéal theory, but is not practical. Such cost can be 
reached approximately, but not accurately enough to make this factor 
controUing. It is worthy of considération, however. Interstate Com- 
merce Commission v. B. & O. Ry. Co., supra ; Ransome v. Eastern Rail- 
way Company (1857) 1 C. B. 437, 26 L. J. C. P. 91; Judson on Inter- 
state Commerce, §§ 148, 149; Western Union Telegraph Co. v. Call 
Publishing Co., 181 U. S. 92, 21 Sup. Ct. 561, 45 L- Ed. 765; Inter- 
state Commerce Commission v. Détroit, Grand Haven & Milwaukee 
Railroad Co., 167 U. S. 633, 17 Sup. Ct. 986, 42 L. Ed. 306. (3) 
Weight, bulk, and convenience of transportation. (4) The amount 
of the product or the commodity in the hands of a few persons to ship 
or compete for, recognizing the principle of selling cheaper at whole- 
sale than at retail. Interstate Commerce Commission v. B. &. O. Rv. 
Co., 145 U. S. 263, 12 Sup. Ct. 844, 36 L. Ed. 699. (5) General pub- 
lic good, including good to the shipper, the railroad company and the 
différent localities. Interstate Commerce Commission v. B. & O. Ry. 
Co., 145 U. S. 263, 12 Sup. Ct. 844, 36 L. Ed. 699. (6) Compétition, 
which the authorities, as well as the experts, in their testimony in 
thèse cases, recognize as a very important factor. Pickering Phipps 
v. London & Northwestern Railway Company, 2 Q. B. D. (1892) 
229 (this case construes section 2 of the English act of 1854, which is 
almost like section 3 of our Interstate commerce act) ; Interstate Com- 
merce Commission v. B. & O. Ry Co., supra; Cincinnati, New Orléans 
& Texas Pacific Railway Company v. Interstate Commerce Com- 
mission, 162 U. S. 184, 16 Sup. Ct. 700, 40 L. Ed. 935; Interstate 
Commerce Commission v. Alabama Midland Railway Companv, 16S 
U. S. 144, 18 Sup. Ct. 45, 42 L. Ed. 414 ; Louisville & Nashvillé Rail- 
road Co. V. Behlmer, 175 U. S. 648, 20 Sup. Ct. 209, 44 L. Ed. 309 ; 
East Tennessee, Virginia & Georgia Railway Co. v. Interstate Com- 
merce Commission, 181 U. S. 1, 21 Sup. Ct. 516, 45 L,. Ed. 719; 
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Texas & Pacific Raîlway Co. v. Interstate Commerce Commission, 
162 U. S. 197, 16 Sup. Ct. 666, 40 L. Ed. 940 ; Interstate Commerce 
Commission v. Louisville & Nashville Railroad Co., 190 U. S. 273, 
23 Sup. Ct. 687, 47 L. Ed. 1047. The Suprême Court has also held 
that it may be presumed that Congress, in adopting the language of the 
English act, had in mind the constructions given to the words "undue 
préférence" by the courts of England. Interstate Commerce Com- 
mission V. B. & O. Ry. Co., 145 U. S. 284, 12 Sup. Ct. 844, 36 L. 
Ed. 699. 

None of the above factors alone are considered necessarily control- 
Hng by the authorities. Neither are they ail controlling as a matter 
of law. It is a question of fact to be decided by the proper tribunal 
in each case as to what is controlling. In every case the Suprême 
Court has held that compétition may be controlling. In only one case 
has it, as a matter of fact, been held not to be a défense. 

(C) Counsel for the commission strenuously contend in able argu- 
ments that compétition does not apply to section 3 of the Interstate 
commerce act. The authorities, however, are to the contrary. The 
question was raised in substantially ail of the above and others of 
the Suprême Court cases wherever section 4 was considered. In the 
following casesthe Suprême Court has held that this principle of com- 
pétition applies to section 3. East Tennessee, Virginia & Georgia Ry. 
Co. V. Interstate Commerce Commission, 181 U. S. 1, 21 Sup. Ct. 516, 
45 L,. Ed. 719, and cases cited; Interstate Commerce Commission v. 
Alabama Midland Railway Company, 168 U. S. 144, 18 Sup. Ct. 
45, 42 L. Ed. 414, and cases cited from English court; Judson on 
Interstate Commerce, §§ 175 to 183 ; Interstate Commerce Commis- 
sion V. Clyde S. S. Co., 93 Fed. R. 83, 35 C. C. A. 217> 

(D) But it is further claimed by petitioners' counsel that compéti- 
tion should not hâve any efïect in settling the questions involved in 
thèse cases, because one of the défendants originated ±he compétition. 
The Interstate Commerce Commission in its opinion considered the 
facts as to compétition and found they did not control the fixing of 
rates. Its opinion, and the concurring opinion of Commissioner Knapp, 
show, however, that the majority of the commission acting in this 
case (Fifer and Prouty) thought that it was not a case to which com- 
pétition applied. Their position is that compétition cannot apply to 
this case because one of the défendants (the Chicago Great Western 
Railway Company) originated the compétition in rates. They argue 
that in ail of the other cases decided by the Suprême Court the com- 
pétition resulting in the cutting of rates was begun by some trans- 
portation Company not a défendant in the hearing before the com- 
mission and the court, and that the identical question involved in this 
case has not been passed upon by the Suprême Court. They further 
argue that in those cases the question as to the construction of the 
words "particular description of traffic" was not raised or disposed 
of. In reply it may be said that the questions of undue préférence 
against persons or localities were in the decided cases, and those ques- 
tions are in thèse. Besides an undue préférence cannot be given to a 
"particular description of traiïic" without giving it to a "person" also. 
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The same principle must apply to the traffic. The same construction 
must be given to ail of the sentence that is given to a part of it. One 
sentence in section 3 applies to persons, localities, and particular de- 
scriptions of traffic. The same words "undue préférence" apply to 
ail those conditions, and the words "undue préférence" must mean 
the same when applied to one condition as to another. It may be 
that the cases passed upon by the Suprême Court were cases where the 
railroad company starting the lowering of the rate was not a de- 
fendant. But the courts hâve held that where the rate is first lowered 
by competitors subject to the interstate commerce law, the compéti- 
tion must be considered. East Tennessee, V. & G. Ry. Co. v. Inter 
State Commerce Commission, 181 U. S. 1, 21 Sup. Ct. 516, 45 L. Ed. 
719 ; Interstate Commerce Commission v. Southern Railway Company, 
{C. C.) 105 Fed. 703. If counsel's contention was correct, the right 
of the railroad companies to set up compétition as a défense could be 
removed by making the company starting the réduction of rates a 
party défendant. This construction would also discourage compéti- 
tion which the act, as well as the anti-trust act, was intended to en- 
courage. East Tennessee, V. & G. Ry. Co. v. Interstate Commerce 
Commission, 181 U. S. 1, 21 Sup. Ct. 516, 45 L. Ed. 719 ; Interstate 
Commerce Commission v. Southern Railway Company (C. C.) 105 
Fed. 703'. Why a défendant cannot begin the compétition is not ap- 
parent. Some one must begin. Why not a défendant, if he is losing 
the business ? 

The facts in thèse cases, however, show that compétition was going 
on between thèse différent défendants and other railroad companies 
that were not défendants ( particularly the Atchison, Topeka & Santa 
Fé Railway Company) before the granting of the injunction in March, 
1903, and that such compétition was going on under the law after 
March, 1902, down to August 8, 1903, when the Chicago Great West- 
ern Railway Company's contract was made and the above rates fixed. 
Each company was striving to get what business it could. The At- 
chison, Topeka & Santa Fé Railway Company, which is not a défend- 
ant hère, was a very formidable competitor and had perhaps the short- 
est route between the points in question. The other railroad com- 
panies, who had longer routes, as did the Chicago Great Western Rail- 
way Company, in order to get business, were forced to do something 
to accommodate and please their patrons. That was going on during 
ail the time mentioned, and was compétition. So it cannot be said 
that compétition was originated by the Chicago Great Western Rail- 
way Company. That company first lowered the rates, and compéti- 
tion forced the other défendants, including the Atchison, Topeka & 
Santa Fé Railway Company, to lower their rates. It is the duty of 
the officers of a railroad company to get business in the interest of its 
stockholders. It appears, then, under the facts, that the réduction of 
rates was not voluntary, according to the définition and description 
thereof in the case of East Tennessee, V. & G. Ry. Co. v. Interstate 
Commerce Commission, supra, and other cases, but was caused on the 
part of the Chicago Great Western Railway Company by the neceesity 
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of Gompetîng for business which under the law they wçre requîred 
to do. 

(E) The évidence shows that the rates were (1) remunerative, 
(3) reasonable, (3) that compétition was not the resuit of agreement, 
and (4) that the carrier must reduce the , rate or lose the business. 
There was, then, a meeting hère of ail the four conditions required 
by the law to make compétition a, factor in the fixing of thèse rates. 
This is set out by Mr. Judson in his work on Interstate Commerce 
(section 183) in a discussion of section 3 and effect of compétition on 
it,: in the following language : 

"But under the décisions of the Suprême C3ourt, the application of the com- 
lietitive ruie Is subject to the following qualifications: First. The compéti- 
tion must çompel the lower rate ; that Is, the compétition must be controlling. 
rhe i;arrîer. must either reduce Its rates or lose the business. Second. Tha 
compétition must not be created by the carrier; that Is, the préférence must 
not be affected through an agreement or eombination of the carrier with other 
(•arriers stifling compétition. Thlrd. The compétitive rate must be at the pre- 
ferred point remunerative to the carrier, Fourth. The rates must be reason- 
able in themselves." 

That author shows in section 183 how materially compétition has 
affected thé enforcement^of section 3 of the Interstate commerce act. 
It must be remembered in référence to this question of compétition that 
there are more railroads competing for the packers' products than 
for the live stock, as shown in the findings of fact, supra. There 
are four railroads west of the Missouri river carrying live stock east 
to Chicago, besides the Atchison, Topeka & Santa Fé Railway Com- 
pany. There are eight of the défendant railroads competing for the 
pacicers' products at the Missouri river to carry it east to Chicago. 
There are other railroads trunning south from the Missouri river that 
may make more or less compétition. As to the live stock originating 
east of the river, there is much less and an entirely différent kind of 
compétition from that arising at the Missouri river points and St, 
Paul for the packèrs' business. Upon the principles announced in the 
above authorities, if the différent commodities were exactly the same, 
as if it were ail live stock or ail packers' product, the railroads would 
hâve a right to consider, east of the Missouri river and St. Paul, the 
stronger compétition at Missouri river points and St. Paul in 
fixing their rate' the same as they do under section 4, or the long and 
short haul clause. So we are limited to the live stock driven into 
the Missouri river' points and St. ^ Paul, in determining whether that 
commodity is there entitled to tne same rate as packers' products 
shipped from those same points. 

(F) The contention is that because the défendant companies hâve 
reduced the rate there as to packers' commodities they must reduce 
it at the same identical points as to live stock. But there is strong 
compétition at ail those points as to packers' products — compétition 
in rates — and there is no such compétition at the same points as to 
live stock. It is argued that because they compete as to one kind 
of a commodity they must compete as to other kinds of commodities 
at the same points. This is substantially the same question that was 
raised in the case of Interstate Commerce Commission v. Louisville 
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& Nashville Railroad Company (La Grange) 190 U. S. 27'â, 33 Sup. 
Ct. 687, 47 L. Ed. 1047. In that case the Interstate Commerce Commis- 
sion held that because the défendant companies competed at one point 
they must compete at another; but the Suprême Court, speaking 
through Mr. Justice White, said : 

"In the report of the commission a suggestion Is found that La Grange 
shouM be entitled to the same rate as Atlanta, because, if the carriers con- 
cemed in this case in connection witli other carriers reaching La Grange 
choose to do so, they might bring about compétition by the way of a Une be- 
tween Maçon and La Grange, whlch would be équivalent to the compétitive 
conditions existing at Atlanta. We are unable, however, to foUow the sug- 
gestion. To adopt it would amount to this: That the substantial dissimilar- 
ity of circumstances and conditions provided by the act to regulate commerce 
would dépend, not as has been repeatedly held, upon a real and substantial 
compétition at a particular point affecting rates, Irat upon the mère posslbllity 
of the arising of such compétition. This would destroy the whole efCect of the 
act and cause every case where compétition was involved to dépend, not upon 
the fact of its existence as afCecting rates, but upon the posslbllity of Its 
arising." 

The same principle must apply hère. The construction is of the same 
sentence. In that case it was a portion of the sentence that referred 
to localities or certain shippers, or a certain kind of a particular de- 
scription of traffic, if you please. In thèse cases it refers to a "de- 
scription of traffic" and "to shippers." 

(G) In passing upon this question of compétition it is the duty of 
the commissioners and the court to take into considération, in deter- 
mining whether the circumstances and conditions are the same, and 
whether préjudice is undue or not, the quantity of the traffic in each 
case. While this may not be controlUng, still it ought to be considered. 
In the Party Rate Case, supra (145 U. S. 272, 12 Sup. Ct. 844, 36 
L. Ed. 699), it was held controlUng as to passengers. In the English 
cases above cited it has been held a very important factor as to freight. 
The facts show that there is a large amount of packers' product to be 
shipped at stated intervais, fixed and continuons quantifies, in the hands 
of a few people, under almost one control. The live stock is not in such 
hands, and cannot and does not create such compétition. Noyés, Am. 
R. R. Rates, 102. After considering as far as possible ail the surround- 
ing circumstances and conditions, and considering the rates between the 
two classes of products involved in thèse suits, and the law as announced 
by the Suprême Court, this court holds that lawful compétition must 
be considered as a factor in determining the questions of fact as to 
undue préférence and unjust discrimination. 

The court is bound to consider ail of the above facts and factors 
with others, in determining whether the préférence and advantage in 
question is "undue" or "unjust." In such considération there appears 
in favor of the préférence and advantage gîven to the packing-house 
products — the cost of service, the damage to the commodities, the 
quantity of the commodity in the hands of a few persons, the less bulk, 
the interest of the railroad companies, the interest of a majority of 
the localities and consumers, the gênerai dissimilarity of conditions, 
and compétition. While there is, in favor of the live stock, the less 
value of the product and of the service in the carriage, the interests of 
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Chicago and îts markets, the stockyards, and dealers in live stock there. 
The évidence shows that in substantially ail cases the factor of com- 
pétition alone controls the rate. The Suprême Court in ail cases has 
held that compétition may be controlling. In only one case (Social 
Circle) has compétition as a matter of fact been held not to make a 
défense to the charge of discrimination or undue préférence. When ail 
the factors are considered together, the conclusion must be reached 
that the préférence and advantage in question is not "undue" or "un- 
just," and section 3 of the Interstate commerce act has not been 
violated; nor has section 1 of that act, nor section 3 of the Elkins 
act. Upon a considération of ail the évidence the court holds that 
the prima facie case made by the findings of the commission has been 
overcome by the évidence offered before the court. The order of the 
commission in the first case is not lawful and should not be enforced, 
and the prayer of the pétition in the second case should be denied. 
The pétitions of the Interstate Commerce Commission are dismissed, 
with costs. 



BERGER V. PHILADELPHIA RAPID TRANSIT CO. 

(Circuit Court, E. D. Pennsylvania. December 28, 1905.) 

No. 33, 

Stbeet Raileoads — Injtjby to Peeson CBOssiNG Track with Wagon — CoN- 

TBIBUTOEY NEGLIGENCE. 

Uiider the law of Pennsylvania, as settled by décision, It Is the duty of 
the driver of a wagon to look and listen iœmediately before attempting 
to cross the tracks of an electric street railroad, and a plaintifC driving 
a wagon havlng a hood, which prevented him from seeing on either side, 
who looked on flrst entering the street, and then, although he saw a 
car approaehlng, drove upon the track without again looklng, Is guilty of 
négligence per se, which precludes his recovery for an injury resulting 
from a collision with such car. 

[Ed. Note. — For cases In point, see vol. 44, Cent. Dig. Street Kailroads, 
§215.] 

William T. Boyle and Henry S. Scovel, for plaintifï. 
Stevens Heckscher and Thomas Learning, for défendant. 

J. B. McPHERSON, District Judge. The excellent brief of the 
defendant's counsel demonstrates, as it seems to me, that the plain- 
tiff's own testimony convicts him of contributory négligence. He was 
driving a heavy wagon east on Summér street in the city of Philadel- 
phia, intending to turn north on Eighth street. There was a front 
hood on the wagon, which prevented him from seeing anything on 
either side, unless he leaned forward and looked around the hood. 
As soon as he could see down Eighth street, he looked south toward 
Vine, saw a north-bound car a half square away that was either 
stopping or had just started, decided that it was far enough distant 
to, permit him to cross in safety, leaned back behind the curtain, and 
drove on without looking again. The horses succeeded in clearing 
the track, but the wagon was struck, and the plaintifï was thrown out 
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and injured. Under the Pennsylvania cases this, I think, was un- 
doubtedly contributory négligence. The rule announced by the Su- 
prême Court of this state requires a man who is about to cross a 
Street railway, on which cars propelled by electricity are running, 
to look for danger immediately before he crosses, and charges him 
with neglect of duty if he fails to do so, although he may hâve 
looked at some other point. The first case upon this subject was 
Ehrisman v. Harrisburg Railway Ce, 150 Pa. 180, 24 Atl. 596, 17 L. 
R. A. 448, in which the court said: 

"The rule to stop, look, and Usten is applicable, In part at least, to crosslng 
Street railways. A person driving a vehicle has but to use his eyes to avoid 
sueh accidents. There Is no danger, as in the case of steam roads, of stop- 
ping a horse at the very edge of the track. When, therefore, a citizen attempts 
to cross such track, it Is his duty when he reaches it to look in both directions 
for an approaehing car. It very rarely, If it ever, hapi)ens that the street 
is so obstructed that the car may not be seen as the citizen approaches the 
track. It is his duty to look at that point, and, if there is any obstruction, 
to listen, and his neglect to do so Is négligence per se. This is an unbending 
rule, to be observed at ail times, and under ail circumstances. In the case 
of steam roads, a question Bometimes arises as to the proper place to stop, 
look, and listen. Where there Is a fair doubt upon this question, we bave 
held that It must be submitted to a jury. But no such case arises In the 
case of city railways. If the citizen looks just before he crosses, he avoids 
ail danger of accident." 

Burke v. Union Traction Co., 198 Pa. 497, 48 Atl. 470, is equally ex- 
plicit : 

"Electric street railway eompanies hâve not the exclusive use of their 
tracks, but in their use their rights are superior to those of the traveling pub- 
lic, and their cars hâve the right of way. No one is warranted in assuming 
that if he first reaches the crossing he may go on, and that the whole duty of 
care and vigilance is then cast on the motorman. The duty to look for an 
approaehing car is an absolute duty, and failure to do so Is négligence per se. 
This duty Is not performed by looking when first entering the street, but con- 
tinues until the track Is reached. Ehrisman v. East Harrisburg City Pass. 
Ry. Co., 150 Pa. 186, 24 Atl. 596, 17 L. R. A. 448; Omslaer v. Pittsburg, etc., 
Traction Co., 168 Pa. 519. 32 Atl. 50. 47 Am. St. Rep. 901 ; Smith v. Bleetrie 
Traction Co., 187 Pa. 110, 40 Atl. 966. When a person about to cross the 
track of a steam railroad has stopped, looked, and listened, at an apparently 
proper place to see and hear, the question as to whether there was a second 
place where he should hâve stopped. If at ail In doubt, is for the jury ; but 
this question cannot arlse In the crossing of the tracks of electric roads in 
clties, where the duty is to look just before crossing. Ehrisman v. Harrisburg 
Ry. Co., supra." 

To the same effect are Pieper v. Union Traction Co., 20? Pa. 
100, 51 Atl. 739; Keenan v. Union Traction Co., 202 Pa. 107, 51 
Atl. 742, 58 L. R. A. 217; Moser v. Union Traction Co., 205 Pa. 
481, 55 Atl. 15. The Superior Court in McPhillips v. Traction Co., 
19 Pa. Super. Ct. 233, follows the same rule. In that case the court 
said: 

"It was the plaintiff's duty to look just before he got upon the track. Had 
he done so, and been guided in his conduct by what he could clearly hâve 
seen, the collision would not hâve occurred." 

See, also, Bornscheuer v. Consolidated Traction Co., 198 Pa. 332, 
47 Atl. 872; Tyson v. Traction Ce, 199 Pa. 264, 48 Atl. 1078, and 
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Mease V. United Traction Co., 208 Pa. 434, 57 Atl. 820, which, while 
not precisely in point, are not irrelevant to the question under con- 
sidération. 

Being of Opinion, therefore, that the plaintiff's own testimony shows 
that he was guilty of contributory négligence under the rule laid down 
by the Suprême Court of Pennsylvania, and finding no fédéral dé- 
cisions in conflict therewith, it is directed that judgment be entered in 
favor of the défendant notwithstanding the verdict 



BLAZOSSECK v. REMINGTON & SHBRMAN CO. 

(Circuit Court, H. D. Pennsylvania. December 23, 1905.) 

No. 29. 

1. JuixîMBNT — Notwithstanding Vebdict. 

Wliere the évidence on material issues of fact was conflieting to sucii 
estent as to require tlie submission of sueh issues to the jury, the court 
will not grant a motion for judgment notwitUstauding the verdict. 

[E3d. Notg. — For cases In point, see vol. 30, Cent. Dig. Judgment, S 367.] 

2. New TBiAji — Geounds — Inadbqtjacy of Vebdict. 

The court will not grant a new trial on motion of plaintlff on the ground 
that the amount of the verdict was inadéquate, where in its opinion the 
verdict should hâve been for the défendant ■ 

[Ed. Note.— For cases in point, see vol. 37, Cent Dig. New Trial, §§ 
161, 152.] 

At Law. On motion by plaintifï for new trial, and motion by de- 
fendant for judgment notwithstanding the verdict 

George JDemming, for plaintifï. 
Frank P. Prichard, for défendant. 

J. B. McPHERSON, District Judge. That the plaîntiflf was him- 
self guilty of négligence, whereby his présent unfortunate condition 
was prodiïcéd, I hâve personally little doubt, but the jury was of a 
différent opinion, and I cannot say that the facts were so clear and un- 
disputed that the question should hâve been decided by the court as 
a matter of law. Upon both questions — the defendant's négligence 
being the other- — it seemed to me that the testimony would hâve amply 
justified a verdict for the défendant, but I hâve no disposition to in- 
terfère with the jury's right to take a différent view, since the évi- 
dence was certalnly conflicting, and the settlement of the dispute be- 
longed properly to that tribunal. 

Entertaining this opinion, I do not see my way to grant a new trial 
on the ground that the amount of the verdict is inadéquate. 

The motions for new trial, and for judgment notwithstanding the 
verdict, are refused. 
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LBERBURGER BROS. v. UNITED STATES. 

(Circuit Court, S. D. New Torli. December 13, 1904.) 

No. 3,434. 

CusTOMS DuTiES — Classification — Maeasque Watee — ^Diluted Chebey 
JaiCE. 

Tlie article linown as "marasque water" or "eau de marasque," wbich 
Is produeed by distilling ttie juice of crushed elierries, diluted somewhat 
witb water used in the distilling process, is not dutiable as cherry juice, 
under Tariff Act July 24, 1897, c. 11, § 1, Schedule H, par. 299, 30 Stat 
174 [U. S. Comp. St. 1901, p. 1,055], but as an uneuumerated manufac- 
tured article under section 6, 30 Stat. 205 [U. S. Comp. St. 1901, p. 1693]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

This case relates to a décision of the Board of General Appraisers, 
G. A. 5,437 (T. D. 24,715), which overruled the protest of Leerburger 
Bros, against the assessment of duty by the collector of customs at the 
port of New York. 

This merchandise consisted of an article Imown as "marasque water" or 
"eau de marasque," which is produced by distilling the juice of crushed cher- 
ries, some water being added in the process, and which is used exclusively 
as a flavorlng for confections, candies, marsbmallows, etc. It was invoiced 
at about 80 cents per gallon and contained 10.45 per cent of absolute alcohol 
by volume, which was produced by fermentation ; none being added extrinsic- 
ally. The importera contended that the commodity was dutiable as an un- 
enumerated manufactured article under TarifiC Act July 24, 1897, c. 11, § 6. 
30 Stat. 205 [D. S. Comp. St. 1901, p. 1693]; but the board held it to be 
subject to the provision for cherry juice in paragraph 299, Schedule H, § 1. 
30 Stat. 174 [U. S. Comp. St. 1901, p. 1655], or, if not to be considered cherry 
juice in fact, to be at least dutiable as such by similitude, under section 7. 30 
Stat. 205 [U. S. Comp. St. 1901, p. 1693]. 

It was observed in the opinion of the board: 

"SOMERVILLB, General Appraiser. The juice of the cherry, as observed 
in Smith v. Rheinstrom, 65 Fed. 984, 13 C. C. A. 261, is nothing but the sap 
obtalned by expression. In re Curtice, G. A. 5,205 (T. D. 23,987). The addi- 
tion of water to it would seem to work no change in the article, except to make 
it diluted cherry juice. In any event, if this addition of water bas produced 
such a change in the article as to take it eut of the description of any of the 
terms used in the tariff act, it would still, in our judgment, more nearly 
resemble cherry juice, as described in said paragraph 299, tban any other 
article enumerated in the act The material is almost identical ; the only 
différence being that it bas been weakened by water." 

William B. Coughtry, for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge. The décision of the Board of General 
Appraisers is reversed. 

End.of Cases iir Vou 141 



